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PREFACE  TO  THIS  EDITION, 


Ik  preparing  this  edition  from  the  latest  English  edition^  the 
American  law  has  been  entirely  re-written^  and  is  presented  in 
one  continuous  note  at  the  end  of  each  chapter^  rather  than  in 
the  detached;  fragmentary  manner  heretofore  used.  The  notes 
have  not  been  swollen  by  long  extracts  from  judicial  opinions, 
and  possibly  the  editor  has  erred  in  the  other  direction  in  not 
making  a  single  quotation  in  the  entire  work.  By  this  conden- 
sation, and  the  use  of  a  larger  page,  this  edition  is  presented  in 
a  more  compact  and  convenient  form  than  the  last.  The  editor 
has  not  thought  it  necessary  to  cite  every  reported  case  upon 
familiar  and  well-settled  propositions,  but  upon  points  unusually 
delicate,  or  not  yet  uniformly  assented  to,  he  has  endeavored  to 
present  an  exhaustive  review  of  the  American  decisions.  This 
has  sometimes  been  done  in  chronological  order,  and  sometimes 
by  an  alphabetical  arrangement  of  the  states.  Instances  may  be 
found  in  the  notes  on  Conditional  Sales,  p.  262 ;  on  Sales  of 
Chattels  not  Specific,  on  p.  283 ;  and  some  others.  The  most 
important  English  decisions  published  since  the  latest  English 
edition  have  also  been  referred  to  in  the  notes. 

Special  attention  has  also  been  given  to  the  notes  on  Parties, 
p.  34 ;  Mutual  Assent,  p.  70 ;  Statute  of  Frauds,  p.  99  ; 
Fraudulent  Sales,  p.  442;  Illegality,  p.  497;  Conditions, 
p.  551 ;  Warranty,  p.  606 ;  Delivery,  p.  649 ;  Stoppage  in 
Transitu,  p.  817,  etc. 

The  American  notes  may  or  may  not  be  satisfactory  to  the 
reader,  but  they  are  the  result  of  some  honest  personal  work. 
For  valuable  assistance  in  correcting  the  citations,  and  preparing 
a  new  lAdex  and  Table  of  Cases,  the  undersigned  is  much  in- 
debted to  his  young  friend,  Mr.  J.  Albert  Brackett,  of  Boston. 

EDMUND  H.  BENNETT. 
Boston,  January  1,  1S88, 


PREFACE  TO  THE  FIRST  EDITION. 


If  the  well-known  treatise  of  Mr.  Jostice  Blackburn  had  been  de- 
signed by  its  learned  author  to  embrace  the  whole  law  on  the  sabjiact 
of  sale  of  goods,  nothing  further  would  now  be  needed  by  the. prac- 
titioner than  a  new  edition  of  that  admirable  work,  incorporating  the 
later  statutes  and  decisions,  so  as  to  afford  a  connected  view  of  the 
modifications  necessarily  introduced  by  lapse  of  time  into  the  law  of  a 
contract  so  perpetually  recurring  as  that  of  sale.  But,  unfortunately 
for  the  profession,  Blackburn  on  Sale  was  intentionally  restricted  in  its 
scope,  and  is  confined  to  an  examination  of  the  effect  of  the  contract 
only,  and  of  the  legal  rights  of  property  and  possession  in  goods. 

This  treatise  is  an  attempt  to  develop  the  principles  applicable  to 
all  branches  of  the  subject,  while  following  Blackburn  on  Sale  as  a 
model  for  guidance  in  the  treatment  of  such  topics  as  are  embraced  in 
that  work.  An  effort  has  been  made  to  afford  some  compensation  for  the 
imperfections  of  the  attempt  by  references  to  American  decisions,  and 
to  the  authorities  in  the  civil  law,  not  elsewhere  so  readily  accessible. 

Texflb,  August,  1868. 
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ADDITIONS  AND  CORRECTIONS. 


Page  81,  lOth  tine  from  bottom,  after  <<  Case  v.  Fish,  58  Wise.  56,"  add,  "  See 
Blanchard  v.  Cooke,  144  Mass.  207." 

*    Page  155,  12th  tine  from  top,  after  *<  Fay  v.  Wheeler,  44  Yt.  292,"  add,  "  Lamsden 
r.Davies,  11  Ont.  App.  585." 

Page  203, 14th  tine  from  top,  after  '*  important  case,"  add,  **  If  really  sold  by  sample, 
that  fact  should  appear  in  the  memorandum.   McMuUen  o.  Helberg,  6  L.  R.  (Ir.)  463.' ' 

Page  271,  9th  line  from  top,  for  *<  300  Haghes,  3,"  read  <'  3  Hughes,  300." 

Page  277,  16th  line  from  top,  read  **  Washington  Territory  also  agrees  with  the 
general  rule.    De  Saint  Germain  v.  Wind,  13  Pac.  Rep.  753." 

Last  line,  for  **  not  the  lex  loci,*'  read  '*  not  the  lex  fori,** 

Page  556, 16th  line  from  bottom,  after  *<  to  the  same  effect,"  add,  **  See  Cleveland 
Rolling  Mill  v.  Rhodes,  121  U.  S.  255." 

Page  625,  19th  tine  from  top,  after  <<  5  Johns.  404,"  add,  **  See  Drummond  v.  Van 
Ingen,  24  Rep.  731  ;  57  Law  T.  N.  S.  1  (1887),  that,  in  a  sale  by  sample,  there  may 
be  an  implied  warranty,  not  only  that  the  goods  equal  the  sample,  but  that  they  are 
of  a  quality  suitable  for  the  purpose  for  which  they  are  knowingly  sold;  at  least  as 
to  latent  defects  not  discoverable  by  ordinary  examination." 

Page  607,  first  line,  after  **  57  6a.  443,"  add,  **  In  an  action  on  the  warranty,  it  is 
not  necessary  to  prove  deceit,  even  though  it  be  aUeged.  Shippen  v.  Bo  wen,  122 
U.  S.  575." 

Page  705,  9th  tine  from  top,  for  <*  before  such  payment "  read  ''  before  suit  com- 
menced." 


SALE  OF  PERSONAL  PROPERTY. 


*-«  •.      >- 


BOOK  I. 

FORMATION  OF  THE  CONTRACT: 


PART  I. 

AT  COMMON  LAW. 


CHAPTER  I. 

OF  THE  CONTRACT  OF  SALE  OF  PERSONAL  PROPERTY,  ITS  FORM 

AND  ESSENTIAL  ELEMENTS. 


Seetion 
Definition  of  a  bargain  and  sale  of  goods  .  1 
The  elements  of  the  contract     ...        1 

Parties 1 

Mutual  assent 1 


Section 
Transfer  of  absolute  property     .  1 

Price  in  money 2 

Form  at  common  law  ....        3 
Form  by  statute  of  frauds  ...       4 


§  1.  By  the  common  law  a  sale  of  personal  property  is  usually 
termed  a  ^^  bargain  and  sale  of  goods."  It  may  be  defined  to  be  a 
transfer  of  the  absolute  or  general  property  in  a  thing  for  a  price  in 
moneys  Hence  it  follows,  that  to  constitute  a  valid  sale,  there  must 
be  a  concurrence  of  the  following  elements,  namely:  (1st)  Parties 
competent  to  contract ;  (2d)  Mutual  assent ;  (8d)  A  thing,  the  ab- 
solute or  general  property  in  which  is  transferred  from  the  seller  to 
the  buyer ;  and  (4th)  A  price  in  money  paid  or  promised.  That 
it  requires  (Ist)  parties  competent  to  contract,  and  (2d)  mutual  as- 
sent, in  order  to  effect  a  sale,  is  manifest  from  the  general  principles 
which  govern  all  contracts.     The  third  essential  is  that  there  should 

^  Blackatone's  definition  is,  **  A  transmn-  the  purely  historical  point  of  view,  that  there 
tation  of  property  from  one  man  to  another  was  no  distinction,  barter  being  only  the  most 
in  consideration  of  some  price."  2  Bl.  446.  ancient  form  of  the  contract  of  sale.  Justin- 
Kent's  is,  **  A  contract  for  the  transfer  of  ian,  however,  adopted  and  promulgated  the 
property  from  one  person  to  another  for  a  opinion  of  the  school  of  Proculas,  that  price 
valuable  consideration."  2  Kent,  468, 12th  was  of  the  essence  of  the  contract  of  sale ; 
ed.  This  definition  would  include  barter,  and  barter  was  relegated  to  the  class  of  real 
which,  though  in  most  respects  analogous,  is  contracts.  Vide  Gaius,  lib.  iii.  140 ;  Inst 
certainly  not  identical,  with  sale.  Whether  lib.  iii.  c.  23 ;  D.  lib.  xviii.  c.  3.  The  dispute 
the  contracts  of  barter  {permutatio)  and  sale  was  one  of  some  practical  importance,  owing 
(«ni/rfio-t;en<fi<io}  were  essentially  different  was  to  the  consequences  which  flowed  from  the 
for  a  long  time  a  moot  point  with  the  two  distinction  in  the  Roman  law  between  real 
rival  schools  of  Roman  jurists.  Gains,  pro-  and  consensual  contracts, 
fessing  to  be  a  Sabinian,  maintained,  from 
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• 

be  a  transfer  of  the  absolute  or  general*ffopertj  in  the  thing  sold ;  for 
in  law  a  thing  may  in  some  casQs'.bo.skid  to  have  in  a  certain  sense 
two  owners,  one  of  whom  has  tliQ'-^neral  and  the  other  a  special  prop- 
erty in  it ;  and  a  transfer  of* 'the.  Special  property  is  not  a  sale  of  the 
thing.  An  illustration  .-of  *  t&is  is  presented  in  the  case  of  Jenkins 
V.  Brown,^  where  a  fact6r  in  New  Orleans  bought  a  cargo  of  corn 
with  his  own  motley,  on  the  order  of  a  London  correspondent.  He 
shipped  the  gf^A§  for  account  of  his  correspondent,  and  wrote  letters 
of  advice  to.iJjat  effect,  and  sent  invoices  to  the  correspondent,  and 
drew  bilk'Pf -exchange  on  him  for  the  price,  but  took  bills  of  lading 
to  bi&Jb.wn  order,  and  endorsed  and  delivered  them  to  a  banker  to 
whbih  he  sold  the  bills  of  exchange.  This  transaction  was  held  to  be 
a  transfer  of  the  general  property  to  the  London  merchant,  and  there- 
fore a  sale  to  him  ;  and  a  transfer  of  a  special  property  to  the  banker 
by  the  delivery  to  him  of  the  bills  of  lading,  which  represented  the" 
goods.  And  in  like  manner  when  goods  are  delivered  in  pawn  or 
pledge,  the  general  property  remains  in  the  pawnor,  and  a  special 
property  is  transferred  to  the  pawnee.^ 

§  2.  So  in  relation  to  the  element  of  price.  It  must  be  money ^  paid 
or  promised,  accordingly  as  the  agreement  may  be  for  a  cash  or  a  credit 
sale ;  but  if  any  other  consideration  than  money  be  given,  it  is  not  a 
sale.  If  goods  be  given  in  exchange  for  goods,  it  is  a  barter.  So  also 
goods  may  be  given  in  consideration  of  work  and  labor  done,  or  for 
rent,  or  for  board  and  lodging,*  or  any  valuable  consideration  other 
than  money  ;  all  of  which  are  contracts  for  the  transfer  of  the  general 
and  absolute  property  in  the  thing,  but  they  are  not  sales  of  goods. 
The  legal  effects  of  such  special  contracts,  as  well  as  of  barter,  on  the 
rights  of  the  parties  are  generally,  but  not  always,  the  same  as  in  the 
case  of  sales.^  If  no  valuable  consideration  be  given  for  the  trans- 
ier,  it  is  a  gift,^  not  a  sale. 

^  U  Q.  B.  496  ;  19  L.  J.  Q.  B.  286.  Power  v.  Cook,  4  Ir.  R.  C.  L.  247.    As  to 

2  Halliday  ».  Holgate,  L.  R.  3  Ex.  299;  gifts  of  money  by  check,  see  Bromley  v. 

iHarper  v,  Goodsell,  L.  R.  5  Q.  B.  424.  Brunton,  6  £q.  275,  and  cases  there  cited  ; 

s  See  an  example  in  Keys  v.  Harwood,  Jones  v.  Lock,  1  Ch.  25 ;  In  re  Beak's  Estate, 

2  C.  B.  905.  13  Eq.  489  ;  Rolls  v.  Pearce,  5  Ch.  D.  730. 

4  For  cases  showing  distinction  between  And  as  to  gift  of  a  bond  without  delivery, 

sale  and  barter,  see  Harris  v,  Fowle,  cited  in  see  Morgan  v,  Malleson,  10  Eq.  475,  and 

Barbe  v,  Parker,  1  H.  Bl.  287 ;  Hands  v.  Bar-  cases  there  cited.    In  Morgan  v,  Malleson, 

•ton,  9  East,  349;  Harrison  v.  Luke,  14  M.  &  the  Court  treated  a  gift,  which  was  imper- 

W.  139 ;  Sheldon  v.  Cox,  3  B.  &  C.  420 ;  feet  by  reason  of  non-delivery,  as  an  effectual 

•Guerreiro  v.  Peile,  3  B.  &  Aid.  616;  For-  declaration  of  trust;  but  this  decision,  al> 

syth  V,  Jervis,  1  Stark.  437 ;  Read  v.  Hutch-  though  approved  by  Malins,  V.  C.,  in  Bad- 

inson,  3  Camp.  352.  deley  v.  Baddeley,  9  Ch.  D.  113,  is  opposed 

^  Parol  gifts  of  personal  chattels  do  not  to  the  current  of  recent  authorities.  War- 
pass  the  property,  if  there  be  no  actual  de-  riner  v.  Rogers,  1 6  Eq.  340 ;  Richards  r. 
livery  to  the  donee.  Irons  v.  Small  piece,  Delbridge,  18  Eq.  11;  Moore  v.  Moore,  lb. 
23.  &  Aid.  661 ;  Shower  ».  Pilch,  4  Ex.  478 ;  474  ;  Heartley  v,  Nicholson,  19  Eq.  233  ;  In 
Douglas  i;.  Douglas,  22  L.  T.  N.  8.  127  ;  re  Breton's  Estate,  17  Ch.  D.  416. 
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In  Ex  parte  White,  in  re  Neville,^  is  an  interesting  exposition, 
by  James  and  Mellish,  L.  J  J.,  gf  the  principles  by  which  to  distin- 
guish between  a  contract  of  "  sale  or  return  "  and  a  contract  of  del 
credere  agency  ;  and  in  the  South  Australian  Insurance  Company 
v.  Randell,^  the  distinction  between  a  sale  and  a  bailment  is  eluci- 
dated. 

§  8.  By  the  common  law,  all  that  was  required  to  give  validity  to  a 
sale  of  personal  property,  whatever  may  have  been  the  amount  or 
value,  was  the  mutual  assent  of  the  parties  to  the  contract.  As  soon 
as  it  was  shown  by  any  evidence,  verbal  or  written,  that  it  was  agreed 
by  mutual  assent  that  the  one  should  transfer  the  absolute  property  in 
the  thing  to  the  other  for  a  money  price,  the  contract  was  completely 
proven,  and  binding  on  both  parties.  If,  by  the  terms  of  the  agree- 
ment, the  property  in  the  thing  sold  passed  immediately  to  the  buyer, 
the  contract  was  termed  in  the  common  law  ^^  a  bargain  and  sale  of 
goods ; "  but  if  the  property  in  the  goods  was  to  remain  for  the  time 
being  in  the  seller,  and  only  to  pass  to  the  buyer  at  a  future  time,  or 
on  the  accomplishment  of  certain  conditions,  as,  for  example,  if  it  were 
necessary  to  weigh  or  measure  what  was  sold  out  of  the  bulk  belonging 
to  the  vendor,  then  the  contract  was  called  in  the  common  law  an  ex- 
ecutory agreement.  The  distinction  between  a  bargain  and  sale  of 
goods  and  an  executory  agreement  is  the  subject  of  Book  IJ.  of  this 
Treatise. 

§  4.  A  very  important  modification  of  the  common  law  in  respect  to 
a  bargain  and  sale  of  goods,  and  to  an  executory  contract,  was  intro- 
duced by  the  statute  29  Car.  II.  c.  3,  commonly  called  the  Statute  of 
Frauds,  and  an  amendment  thereof,  the  9  Geo.  IV.  c.  14,  s.  7,  known 
as  "Lord  Tenterden's  Act,"  which  ai'e  very  fully  considered,  postj 
Book  I.  Part  2. 
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§§  1-4.  Nature  of  the  Contbaot.  A  sale,  being  a  present  transfer  of 
the  entire  title  for  a  consideration,  is  to  be  distinguished,  — 

1st  From  a  Gontra/yt  to  sell  in  futuro  ;  since  in  the  latter  no  title  passes 
immediately,  even  in  case  of  a  distinct  and  specified  chattel.  Joyce  v..  Murphy, 
8  N.  Y.  291 ;  Blasdell  v.  Souther,  6  Gray,  152 ;  Elliott  v.  Stoddard,  98  Mass. 
145;  Lester  v.  East,  49  Ind.  588;  Cardinell  v.  Bennett,  52  Cal.  476;  Olney 
V.  Howe,  89  III.  556.  And  see  Dittmar  v,  Norman,  118  Mass.  819  ;  Powder 
Co.  V.  Burkhardt,  97  U.  S.  110 ;  Garbracht  v.  The  Commonwealth,  96  Fenn. 
St.  449.     This  is  the  reason,  as  is  well  known,  why  a  valid  sale  cannot  be 

1  6  Ch.  397 ;  S.  C.  in  H.  L.  21  W.   R.      .  2  L.  R.  3  P.  C.  C.  101. 
465 ;  and  see  Ex  parte  Bright,  in  re  Smith, 
10  Ch.  D.  566,  C.  A. 


4  FORMATION  OF  THE  CONTRACT.  [BOOK  I- 

made  by  one  who  has  no  present  title  to  transfer.  It  would  be  a  contradiction 
in  terms.  A  difficulty  which  does  not  exist  in  mere  contracts  to  sell ;  wherein 
Hibblewhite  v,  McMorine,  5  M.  &  W.  462,  is  the  leading  case.  Bat  the 
words,  '*  I  hereby  agree  to  sell "  and  '^  to  buy  "  do  not  necessarily  import  a 
future  sale,  especially  when  the  article  is  already  in  the  vendee's  possession. 
Martin  v.  Adams,  104  Mass.  262.  See  Brock  v,  O'Donnell,  45  N.  J.  Law, 
441.  Conversely  the  words  ^*  A.  buys  "  and  **  B.  sells  '*  do  not  necessarily  and 
always  constitute  a  present  sale.  Other  language  used  may  indicate  an  execu- 
tory contract  of  sale.  Sherwin  v.  Mudge,  127  Mass.  547.  And  see  Kelley  r. 
Upton,  5  Duer,  340.  It  is  always  a  question  of  intention,  gathered  from  all 
the  circumstances.  See  McCrae  v.  Young,  43  Ala.  622 ;  Anderson  v.  Reed, 
19  Jones  &  Sp.  326;  Currie  v.  White,  1  Sweeny,  193  ;  Decker  v.  Furniss, 
14  N.  Y.  616. 

2d.  From  a  Bailment;  in  which,  at  most,  only  a  special  or  qualified 
interest  passes.  And  one  established  test  between  a  bailment  and  a  sale  is, 
that  when  the  identical  thing  delivered  is  to  be  returned,  though  perhaps  in 
an  altered  form,  it  is  a  bailment,  and  the  title  is  not  changed;  but  when 
there  is  no  obligation  to  return  the'  specific  article  received,  and  the  receiver 
is  at  liberty  to  return  another  thing,  either  in  the  same  or  some  other  form, 
or  else  to  pay  money,  he  becomes  a  purchaser ;  the  title  is  changed ;  the 
transaction  is  a  sale ;  and  the  property  is  at  the  receiver's  risk.  Therefore, 
where  by  the  true  construction  of  the  contract,  however  complicated  it  may 
be,  if  the  article  delivered  is  to  be  returned,  either  just  as  received,  or  made 
into  oyther  goods,  as  grain  into  meal,  leather  into  shoes,  lumber  into  boards, 
or  wool  into  cloth,  the  transaction  is  a  bailment,  or  a  contract  of  agency,  and 
does  not  become  a  sale  by  any  subsequent  loss,  destruction,  or  conversion  of 
the  property  by  the  bailee.  See  Foster  v.  I'ettibone,  7  N.  Y.  433 ;  Pierce 
V.  Schenck,  3  Hill,  28;  Barker  t;.  Roberts,  8  Greenl.  101 ;  Ashby  v.  West, 
8  Ind.  170;  Schenck  v.  Saunders,  13  Gray,  37  ;  Mallory  v.  Willis,  4  N.  Y.  76 ; 
Mansfield  v.  Converse,  8  Allen,  182 ;  Irons  v.  Kentner,  51  Iowa,  88;  Eldridge 
t;.  Benson,  7  Cush.  483 ;  Hyde  v,  Cookson,  21  Barb.  92 ;  Bulkley  r.  Andrews, 
39  Conn.  70 ;  Brown  v.  Hitchcock,  28  Vt.  452  ;  Stephenson  r.  Ranney,  2 
Upper  Can.  C.  P.  196 ;  Isaac  v.  Andrews,  28  lb.  40.  And  the  mere  fact  that 
the  bailee  agrees  to  pay  a  certain  sum,  "  if  he  does  not  return  the  property," 
does  not,  per  $e,  convert  the  bailment  into  a  sale.  Westcott  v.  Thompson, 
18  N.  Y.  863. 

On  the  other  hand,  it  is  now  well  settled  in  America,  that  if  the  contract 
clearly  contemplates,  either  by  express  provision  or  by  an  established  usage 
of  the  business,  that  the  identical  thing  received  will  not  be  returned,  but  only 
its  equivalent,  either  in  the  same  form  as  received,  or  in  some  manufactured 
condition,  or  else  paid  for  in  money,  at  the  option  of  the  receiver,  the  transac- 
tion is  a  sale  or  an  exchange ;  the  title  passes  immediately  on  delivery,  and 
the  risk  is  on  the  receiver.  This  is  more  evidently  true,  when  there  is  an  ex- 
press right  in  the  receiver  to  consume,  dispose  of,  or  sell  the  article  received. 
Indiana  is  entitled  to  the  credit  of  having  first  distinctly  applied  this  doctrine 
to  the  case  of  a  miller.  Ewing  v.  French,  1  Blackf.  854  (1825).  There  the 
plaintiff  having  delivered  wheat  to  a  miller  to  be  exchanged  for  flour,  the  same 
was  mixed  by  the  latter  with  his  common  stock,  and,  the  wheat  having  been 
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burned,  the  plaintiff  recovered  its  value  as  goods  sold  and  delivered ;  the  court 
saying  ^*  it  was  a  sale  of  the  wheat,  to  be  paid  for  in  flour."  This  was  nearly 
fifty  years  before  the  Privy  Council  decided  Randell's  case  cited  by  Mr.  Ben- 
jamin to  the  same  point.  The  same  doctrine  was  again  emphatically  asserted 
in  Smith  v.  Clark,  21  Wend.  83  (1839)  ;  in  which  Seymour  v.  Brown,  19 
Johns.  44  (1821),  and  Slaughter  v.  Green,  1  Rand.  3  (1821),  to  the  contrary, 
were  distinctly  overruled,  after  having  been  already  much  shaken  by  the  de- 
cision in  Hurd  v.  West,  7  Cow.  752,  in  1827,  and  in  Buffum  v.  Merry,  3  Mas. 
478  (1824). 

This  rule  has  been  followed  in  the  following  cases,  chronologically  arranged : 
Baker  v.  Woodruff,  2  Barb.  520  (1848);  Norton  v.  Woodruff,  2  N.  Y.  153 
(1849) ;  Chase  v.  Washburn,  1  Ohio  St  244  (1853)  ;  Tilt  v.  Silverthorne,  11 
Upper  Can.  Q.  B.  619  (1854)  ;  Carlisle  v.  Wallace,  12  liid.  252  (1859)  ;  Gk>od 
V.  Winslow,  4  Allen,  N.  B.  241  (1859),  in  which  the  lessee  of  cattle  agreed  to 
return  them  in  two  years,  ** or  others  in  their  stead;*'  Wilson  v.  Cooper,  10 
Iowa,  565  (1860)  ;  Ives  v.  Hartley,  51  III.  520  (1869)  ;  Lonergan  t;.  Stewart, 
55  111.  44  (1870)  ;  Butterfield  v.  Lathrop,  71  Penn.  St.  226  (1872),  a  delivery 
of  milk  to  a  cheese  factory;  Rahilly  v.  Wilson,  3  Dill.  420  (1873) ;  Johnston 
V.  Browne,  37  Iowa,  200  (1873) ;  Richardson  v.  Olmstead,  74  111.  213  (1874) ; 
Marsh  v.  Titus,  3  Hun,  550  (1875) ;  Bailey  v.  Bensley,  87  111.  556  (1877) ; 
McCabe  v.  McKinstry,  5  Dill.  509  (1878)  ;  Grier  t;.  Stout,  2  Bradw.  602 
(1878) ;  Benedict  v.  Ker,  29  Upper  Can.  C.  P.  410  (1878),  expressly  follow- 
ing South  Australian  Ins.  Co.  v,  Randell ;  Jones  v,  Kemp,  49  Mich.  9  (1882) ; 
Austin  V.  Seligman,  21  Blatchf.  506  (1883) ;  Fishback  t;.  Van  Dusen,  33  Minn. 
Ill  (1885),  where  this  subject  is  now  regulated  by  statute. 

If,  however,  the  written  contract  in  such  cases  stipulates,  as  it  often  does, 
that  the  property  remains  **at  the  risk  of  the  owner,"  it  seems  equally  clear  that 
in  such  cases  the  transaction  ought  not  to  he  considered  a  sale,  but  only  a  bail- 
ment. See  Nelson  v.  Brown,  44  Iowa,  455  ;  and  53  lb.  555  ;  Sexton  t;.  Gra- 
ham, 53  lb.  183  ;  Ledyard  t;.  Hibbard,  48  Mich.  421. 

And  in  case  of  deposits  of  grain,  etc,  with  warehousemen  or  in  grain  eleva- 
tors, with  an  understanding  that  it  will  be  mingled  with  other  similar  grain  of 
other  parties,  all  of  which  may  be  sold  or  consumed  by  the  receiver,  and  other 
like  goods  received  and  substituted,  the  most  modern  view  of  this  transaction 
is  to  regard  it  neither  a  sale  nor  ordinary  bailment  exactly,  but  rather  as  the 
creation  of  a  tenancy  in  common  by  which  each  depositor  becomes  tenant  in 
common,  pro  rata,  with  all  the  other  depositors  ;  not  only  as  to  that  on  hand 
when  a  particular  deposit  is  made,  but  also  as  to  all  the  succeeding  deposits, 
received  as  a  substitute  for,  or  in  place  of,  that  existing  at  the  time  any  deposit 
is  made.  See  Cushing  v.  Breed,  14  Allen,  376;  Sexton  t7.  Graham,  supra; 
German  Nat.  Bank  v.  Meadowcroft,  4  Bradw.  630 ;  Rice  v.  Nixon,  97  Ind. 
97 ;  Schindler  v.  Woi^tover,  99  Ind.  395 ;  Arthur  v,  Chicago,  etc  Railway  Co. 
61  Iowa,  648 ;  Broadwell  v.  Howard,  77  111.  305  ;  Barker  v.  Bushnell,  75  111. 
220 ;  Lyon  v.  Lenon,  106  Ind.  567. 

This  might  result  easily  enough  as  to  all  the  grain  on  hand,  with  which  one's 
own  was  actually  intermingled,  on  the  ordinary  doctrine  of  a  voluntary  con- 
fusion of  goods  (Inglebright  v.  Hammond,  19  Ohio,  337  ;  Young  v.  Miles,  20 
Wise  616 ;  23  lb.  643;  Dole  v.  Olmstead,  36  111.  150 ;  41  lb.  344)  ;  but  to 


6  FORMATION   OP  THE  CONTRACT.  [BOOK  I. 

extend  it  to  all  sabsequent  additions  to,  or  subBtttates  for,  the  original  mass, 
would  seem  to  be  attended,  unless  by  force  of  some  agreement,  or  some  general 
usage  or  custom  allowing  it,  with  considerable  difficulties.  But  the  further  con- 
sideration of  this  subject  would  lead  us  too  far  from  the  object  of  this  note. 

The  reader  is  referred  to  a  very  valuable  article  on  this  question  in  6  Am. 
Law  Rev.  p.  450,  understood  to  be  from  the  pen  of  Oliver  Wendell  (now  Mr. 
Justice)  Holmes,  Jr.,  of  the  Supreme  Judicial  Court  of  Massachusetts. 

3d.  From  a  ConBignxnent.  Ordinarily,  if  goods  are  ''  consigned  "  for  sale 
it  is  a  bailment,  and  not  a  sale  to  the  consignee  ;  they  do  not  become  his  prop- 
erty, or  liable  to  be  attached  by  his  creditors.  Meldrum  v.  Snow,  9  Pick.  441, 
a  leading  case  on  this  point;  Blood  v.  Palmer,  11  Me.  414;  Audenried  v. 
Betteley,  8  Allen,  302 ;  Walker  t;.  Buttrick,  105  Mass.  237;  Selden  v,  Beale, 

3  Greenl.  178 ;  Ayres  r.  Sleeper,  7  Met  45 ;  Brown  r.  Holbrook,  4  Gray, 
102;  Morss  v.  Stone,  5  Barb.  516;  Gooderham  v.  Marlett,  14  Upper  Can. 
Q.  B.  228;  Conable  v.  Lynch,  45  Iowa,  84;  Bayliss  v.  Davis,  47  Iowa, 
340;  Williams  v.  Davis,  lb.  363;  Dodds  v.  Durand,  5  Upper  Can.  Q.  B. 
623;  Boston  &  Maine  Railroad  v.  Warrior  Mower  Co.  76  Me.  251,  even 
though  consigned  upon  a  del  credere  commission  ;  Converseville  Go.  v, 
Chambersburg  Co.  14  Hun,  609.  And  the  fact  that  the  goods  consigned 
were  invoiced  at  a  stated  price  does  not  itself  constitute  the  transaction  a 
sale  (Pam  v.  Vilmar,  54  How.  Pr.  235),  unless  the  terms  of  the  consignment 
may  be  such  as  to  make  the  consignee,  when  the  goods  are  sold,  the  pur- 
chaser and  principal  debtor  for  the  goods.  Nutter  t;.  Wheeler,  2  Low.  346 ; 
Ex  parte  White,  L.  R.  6  Ch.  397 ;  21  Weekly  Rep.  465 ;  In  re  Linforth, 

4  Sawy.  370.  So  a  delivery  of  goods  with  a  privilege  of  purchase  or  return, 
or  on  trial,  etc.,  constitutes  a  bailment  only,  until  the  option  has  been  ex- 
ercised by  the  purchaser  or  receiver.  Hunt  v.  Wyman,  100  Mass.  198;  Dando 
V.  Foulds,  105  Penn.  St.  74;  Wartman  r.  Breed,  117  Mass.  18.  The  deten- 
tion and  use  beyond  a  reasonable  time,  however,  being  considered  an  elec- 
tion to  make  the  sale  complete  and  perfect.  See  Ray  v.  Thompson,  12  Cush. 
181;  Moss  V.  Sweet,  16  Q.  B.  493;  Johnson  v.  McLane,  7  Blackf.  501; 
Jameson  v.  Gregory,  4  Met.  (Ky.)  363;  Washington  v.  Johnson,  7  Humph. 
468;  Quinn  v.  Stout,  31  Mo.  160;  Moore  v.  Piercy,  1  Jones  (N.  C.),  131; 
Fuller  V.  Bus  well,  34  Vt  108.  There  is  a  difference,  however,  between  a 
delivery  with  an  option  to  purchase,  if  one  likes,  and  a  purchase  with  an 
option  to  return,  if  one  does  not  like.  In  one  case  the  title  does  not  pass  until 
the  election  is  exercised  (Wilson  v.  Stratton,  47  Me.  120;  Chamberlain  v. 
Smith,  44  Penn.  St  431 ;  £lphick  v.  Barnes,  5  C.  P.  Div.  321 ;  Eahn  v, 
Klabruude,  50  Wise.  235) ;  in  the  other  it  passes  instantly  subject  to  a  right  to 
rescind  and  return;  Schlesinger  v.  Stratton,  9  R.  I.  578;  Colton  v.  Wise, 

7  Bradw.  395.     Therefore  a  transfer  with  a  promise  by  the  receiver  to  pay 
'     by  a  certain  day,  or  return  the  property,  is  ordinarily  a  present  sale,  and  the 

title  passes  immediately  (McKinney  v.  Bradlee,  117  Mass.  321;  Buswell  v. 
Bicknell,  17  Me.  344;  Dearborn  v.  Turner,  16  Me.  17;  Perkins  v.  Douglass, 
20  Me.  317;  Marsh  v.  Wickham,  14  Johns.  167;  Holbrook  v.  Armstrong,  10 
Me.  31 ;  Walker  v.  Blake,  37  Me.  373),  though  a  special  agreement  to  the 
contrary  may  control  this  (Crocker  v.  Gullifer,  44  Me.  491,  examining  the 
Maine  cases  on  this  point)  ;  for  this  more  nearly  resembles  a  sale  with  a  right 
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to  repurchase,  in  which  of  course  the  present  title  fully  passes.  Slutz  v,  Desen- 
berg,  28  Ohio  St.  872 ;  Mahler  v.  Schloss,  7  Daly,  291 ;  Moore  v.  Sibbald,  29 
Upper  Can.  Q.  B.  487. 

4th.  From  an  Exchange  or  Barter.  Although  the  word  <<  sale,"  strictly 
speaking,  means  a  transfer  for  money  (Williamson  v.  Berry,  8  How.  544), 
and  a  power  ^'to  sell"  ordinarily  means  to  sell  only  for  cash,  and  not  to  ex- 
change or  barter  (Edwards  v.  Gottrell,  43  Iowa,  204),  yet,  generally  speaking, 
the  same  rules  of  law  apply  to  both.  See  Dowling  v,  McKenney,  124  Mass. 
480;  Redfield  v.  Tegg,  88  N.  Y.  212.  Therefore  (notwithstanding  the  con- 
trary  decision  in  Stevenson  r.  State,  65  lud.  409),  it  seems  the  better  rule  that 
an  ezcl^inge  of  liquor  for  goods  or  labor  is  a  '*  sale  "  within  a  law  forbidding 
sales.  Commonwealth  v.  Clark,  14  Gray,  867 ;  Howard  v.  Harris,  8  Allen, 
297 ;  Mason  t;.  Lothrop,  7  Gray,  355.  Although  in  civil  cases  a  general 
assumpsit  for  "  goods  sold  and  delivered  "  is  not  always  supported  by  proof  of 
a  barter  or  mere  exchange,  since,  if  no  sum  in  money  has  been  agreed  upon 
as  the  value  of  the  articles  exchanged,  it  is  still  an  open  question  of  damages 
for  non-delivery  (Harris  v.  Fowle,  cited  in  1  H.  Bl.  287 ;  Campbell  r.  Sewell, 
1  Chitty  Rep.  611 ;  Mitchell  v.  Gile,  12  N.  H.  890,  which  carefully  analyzes 
the  rule ;  Slayton  v.  McDonald,  78  Me.  50 ;  Vail  v.  Strong,  10  Vt.  465 ; 
Gunter  v.  Leckey,  80  Ala.  596 ;  Fuller  v.  Duren,  36  lb.  78)  ;  yet,  if  the  re- 
spective values  of  the  things  to  be  exchanged  had  been  agreed  upon  by  the 
parties,  and  there  was  a  default  in  delivery  by  the  defendant,  there  seems  to 
be  no  good  reason  why  the  amount  fixed  could  not  be  recovered  in  a  common 
count  for  goods  sold.  See  Forsyth  t;.  Jervis,  1  Stark.  487;  Pickard  v, 
McCormick,  1 1  Mich.  69  ;  Porter  v,  Talcott,  1  Cow.  859  ;  Herrick  v.  Carter, 
56  Barb.  41  ;  Clark  v.  Fairchild,  22  Wend.  576 ;  Way  v.  Wakefield,  7  Vt. 
228.     But  this  subject  is  rather  a  question  of  pleading. 

5th.  From  a  mere  Gift  without  consideration.  A  consideration  paid  or  to 
be  paid  is  essential  to  a  sale.  Commonwealth  t;.  Packard,  5  Gray,  101.  And 
it  is  universally  agreed  that,  at  law,  a  mere  gift  requires  actual  delivery  to 
complete  it,  not  only  in  gifts  inter  vivos,  but  also  causa  mortis.  The  author- 
ities are  too  uniform  to  warrant  a  citation  of  them.  Unless,  indeed,  the  article 
is  already  in  the  possession  of  the  donee,  when  no  re-delivery  is  necessary. 
Wing  v.  Merchant,  57  Me.  888;  Champney  v.  Blanchard,  89  N.  Y.  116; 
Tenbrook  v.  Brown,  17  Ind.  410. 

6th.  From  a  Leslie,  in  which,  whatever  title  passes,  it  is  only  a  temporary 
transfer.  The  distinction  between  a  bill  of  sale  and  a  lease  is  ordinarily  obvious 
enough  (see  Smith  r.  Niles,  20  Vt.  815)  ;  but  in  recent  times  personal  property, 
especially  musical  instruments,  sewing  machines,  and  the  like,  are  often  trans- 
ferred and  delivered  under  a  written  instrument,  in  the  form  of  a  lease,  by 
which  the  receiver  agrees  to  pay  a  stated  sum  per  month  or  quarter  for  the 
use  of  the  article,  or  *'a8  rent"  for  it,  with  a  provision  that  after  a  certain 
amount  is  thus  paid  the  property  shall  belong  to  the  party  so  paying ;  and 
there  is  a  tendency  in  some  courts  to  hold  such  transfers,  though  under  the 
guise  of  a  lease,  to  be  really  a  present  sale,  and'  to  pass  the  title  immediately. 
See  Greer  v.  Church,  18  Bush,  480;  Singer  Manu'f.  Co.  v.  Cole,  4  Lea 
(Tenn.),  489;  March  v.  Wright,  46  111.  487;  Hervey  v.  R.  I.  Locomotive 
Works,  98  U.  S.  664;  Lucas  v.  Campbell,  88  111.  447.     And  oral  evidence  is 
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sometimes  admitted  to  show  the  real  transaction,  although  the  so-oalled  lease 
was  in  writing.  See  Domestic  Sewing  Machine  Co.  v,  Anderson,  23  Minn. 
57  ;  Singer  Sewing  Machine  Co.  v,  Holcomb,  40  Iowa,  33.  If,  however,  such 
instruments  contain  a  provision,  as  they  often  do,  that  the  title  shall  remain  in 
the  former  owner  until  the  amount  stipulated  is  fullj  paid,  it  would  seem  that 
if  the  transaction  can  be  called  a  sale  at  all,  it  is  only  a  conditional  sale,  on  a 
condition  precedent,  as  held  in  Sargent  v,  Gile,  8  N.  H.  325,  a  carefully  con- 
sidered case ;  Goodell  v,  Farebrother,  12  R.  I.  233 ;  Kohler  v.  Hayes,  41  Cal. 
456 ;  Singer  Manuf.  Co.  v,  Graham,  8  Oreg.  17  ;  Hine  v,  Roberts,  48  Conn. 
267  ;  Crist  v.  Kleber,  79  Penn.  St.  290 ;  Enlow  v.  Klein,  lb.  488  ;  Whitcomb 
V.  Woodworth,  54  Vt.  544 ;  Carpenter  v,  Scott,  13  R.  I.  474 ;  Lopmis  v. 
Bragg,  50  Conn.  228 ;  Gibbons  v.  Luke,  37  Hun,  577  ;  Collender  Co.  v 
Marshall,  57  Vt.  232.  But  this  approaches  the  subject  of  conditional  sales, 
more  fully  considered  hereafter. 

7  th.  From  a  Mortgage,  in  which,  although  the  general  title  passes  at 
once,  yet  it  is  defeasible  on  performance  of  the  condition,  by  which  act  the  Utle 
reverts,  eo  instantly  to  the  mortgagor,  without  any  act  of  reconveyance  by  the 
mortgagee.  Holman  v,  Bailey,  3  Met.  55 ;  Merrill  v.  Chase,  3  Allen,  339  ; 
Merrifield  v.  Baker,  9  Allen,  29. 

8th.  From  a  Pledge,  in  which  only  a  special  title  passes  to  the  pledgee  ; 
leaving  the  general  ownership  still  in  the  pledgor,  which  he  can  convey,  sub- 
ject to  the  pledgee's  rights.  Cortelyou  v.  Lansing,  2  Caiues  Cas.  202 ;  Whitaker 
V.  Sumner,  20  Pick.  405.  The  test  of  a  pledge  being  that,  if  the  debt  is  ab- 
solutely extinguished  by  the  transfer,  either  in  whole  or  pro  tanto^  the  transfer 
is  a  sale  ;  if  not,  it  is  only  a  pledge.  It  being  also  universally  agreed  that  at 
common  law  a  pledge  requires  delivery,  while  a  sale,  as  between  the  parties, 
does  not. 

Many  transactions,  therefore,  involve,  more  or  less,  the  conveyance  of  an 
interest  in  personal  property ;  but,  as  they  are  not  '^  present  transfers  of  the 
entire  title  for  a  consideration/'  tht*y  are  not  sales. 


CHAPTER  II. 


OF  THE  PARTIES  TO  THE  CONTRACT. 


BEPTIOff   I.  —  WHO  MAT  BELL. 


Lon 


111  general,  none  bat  owner   ... 
Effect  of  ODt«tanding  writ  on  owner's 

power  to  sell 
Exceptions  to  general  rule 
Market  overt 
Exceptions 
Sale  by  sample 
Purchase   by  shopkeeper  in 

don  .... 
Stolen  goods,  when  felon  is 

ecuted  .... 
Caite  of  false  pretences  . 
Reimbursement   of    innocent 

chaser  .... 
Sale,  horses  in  market  overt 
Negotiable  securities 
Goods  pawned 
Goods  taken  by  sheriffs  . 
Goods  in  wrecked  ships  . 
Factors  and  consignees  . 


Section 
.       6 


pros- 


par 


7 
7 
8 
9 
10 

10 

11 
11 

12 
14 
15 
16 
17 
18 
19 


Section 
Persons  intrusted  with  possession  by 

owner 19 

Law  doubtful SO 

8B0TION   II.  —  WHO   MAT  BUT. 

Persons  generally  incompetent       .        .    21 

Infants 22 

Necessaries 23 

Question  of  fact  or  law  ?         .        .    24 

Married  infant 25 

Infant  tradesman    .  .        .26 

Ratification  after  majority       .        .    27 
Infants'  relief  act,  1874  .        .        .27 

Lunatics 29 

Drunkards 30 

Married  women  — 

1.  At  common  law  .  .  .  .31 
Husband  civUiter  mortuu$  .  .  32 
Husband  alien,  abroad  .  33 
Sole  trader  in  London        .        .    35 

2.  In  equity 36 

3.  By  statute  .        .        .        .        .37 


§  5.  So  far  as  the  general  capacity  to  contract  is  concerned,  and  the 
rules  of  law  relating  to  persons  either  totally  incompetent  to  contract, 
or  protected  from  liability  by  reason  of  infancy,  coverture,  and  the 
like  causes,  the  reader  must  be  referred  to  treatises  which  embrace 
the  subject  of  contracts  in  general.  Such  rules  and  principles  as  are 
specially  applicable  to  sales  of  goods  will  be  examined  in  this  chapter. 

SECTION  I.  —  WHO  MAY  SELL. 

§  6.  In  general,  no  man  can  sell  goods  and  convey  a  valid  title  to 
them  unless  he  be  the  owner,  or  lawfully  represent  the  owner.  Nemo 
d<U  quod  non  habet,^  A  person,  therefore,  however  innocent,  who 
buys  goods  from  one  not  the  owner,  obtains  no  property  in  them  what- 
ever (except  in  some  special  cases  presently  to  be  noticed)  :  and  even 
if,  in  ignorance  of  the  fact  that  the  goods  were  lost  or  stolen,  he  resell 
them  to  a  third  person  in  good  faith,  he  remains  liable  in  trover  to  the 


1  Peer  i;.  Humphrey,  2  A.  &  £.  495 ;  Wbisder  v.  Forster,  U  C.  B.  N.  S.  248;  32  L.  J. 
C.  P.  161. 
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original  owner,  who  may  maintain  his  action  withoat  prosecuting  the 
felon.^  Bat  a  man  may  make  a  valid  agreement  to  sell  a  thing  not 
yet  his,  and  even  a  thing  not  yet  in  existence  ;  this  executory  contract 
will  be  examined  in  the  next  chapter,  which  treats  of  the  things 
sold. 

§  7.  In  general,  also,  any  person  competent  to  contract  may  sell 
goods  of  which  he  is  owner,  and  convey  a  perfect  title  to  the  pur- 
chaser. But  if  the  buyer  has  notice  that  any  writ,  by  virtue  of  which 
the  goods  of  the  vendor  might  be  seized  or  attached,  has  been  delivered 
to  and  remains  unexecuted  in  the  hands  of  the  sheriff,  under-sheriflf, 
or  coroner,  the  goods  purchased  by  him  are  liable  to  seizure  in  his 
hands  under  such  writ,  by  virtue  of  the  statutes  29  Car.  II.  c.  3,  and 
19  &  20  Vict.  c.  97,  s.  1.  The  delivery  of  the  writ  to  the  sheriff 
binds  the  property  from  the  date  of  delivery,  but  does  not  change  the 
ownership ;  so  that  the  vendor's  transfer  is  valid,  but  the  purchaser 
takes  the  goods  subject  to  the  rights  of  the  execution  creditor.^ 
If,  however,  the  purchaser  had  no  notice  of  the  existence  of  the  writ 
in  the  sheriff's  hands,  the  first  section  of  the  Act  19  &  20  Vict.  c.  97, 
called  the  "  Mercantile  Law  Amendment  Act,"  protects  him,  by  pro- 
viding that  no  such  writ  *'  shall  prejudice  the  title  to  such  goods 
acquired  by  any  person  bond  fide  and  for  a  valuable  consideration 
before  the  actual  seizure  or  attachment  thereof  by  virtue  of  such 
writ."  8 

The  first  and  most  important  exception  to  the  rule  that  a  man  can- 
not make  a  valid  sale  of  goods  that  do  not  belong  to  him,  is  presented 
in  the  case  of  sales  made  in  market  overt. 

§  8.  Mabkbt  overt  in  the  country  is  held  on  special  days,  pro- 
vided by  charter  or  prescription ;  *  but  in  London  every  day  except 
Sunday  is  market-day.^  In  the  country  the  only  place  that  is  market 
overt  is  the  particular  spot  of  ground  set  apart  by  custom  for  the  sale 
of  particular  goods,  and  this  does  not  include  shops ;  but  in  London 
every  shop  in  which  goods  are  exposed  publicly  for  sale  is  market 
overt  for  such  goods  as  the  owner  openly  professes  to  trade  in.^ 

As  a  London  shop  is  not  a  market  overt  for  any  goods  except  such 

1  Stone  V.  Marsh,  6  B.  &  C.  551 ;  Marsh  Vict.  c.  3S,  and  27  &  28  Vict  c.  112,  far* 

V.  Keating,  1  Bing.  N.  C.  198,  and  2  Ci.  &  nish  the  rules  on  this  subject,  in  respect  of 

Fin.  250 ;  White  v.  Spettigue,  13  M.  &  W.  land,  including  leasehold  titles  to  land. 

603  ;  Lee  v.  Bayes,  18  C.  B.  599.  «  See  Benjamin  v.  Andrews,  5  C.  B.  N.  S. 

3  Woodland  v.  Fuller,  11  Ad.  &  E.  859.  299  ;  27  L.  J.  M.  C.  310. 

^  This  section  is  not  retrospective  in  its  ^  Case  of    market    overt,  5  Rep.  83  b; 

operation,  and   docs  not  affect  preexisting  L'Evesque  de  Worcester's  case,  Moore,  360 ; 

rights.    Williams  v.   Smith,  26  L.  J.  Ex.  Poph.  84 ;  Comyn's  Dig.  **  Market "  E ;  2 

371 ;  2  H.  &  N.  443,  and  in  error,  28  L.  J.  Bl.  Com.  449;  Lyons  v.  De  Pass,  11  Ad.  & 

Ex.  286 ;  4  H.  &^N.  559  ;  Flood  ?-.  Patterson,  £.  326 ;  Crane  v.  The  London  Dock  Com. 

30  L.  J.  Ch.  486  ;'29  Beav.  295 ;  and  Jackson  pany,  33  L.  J.  Q.  B.  224 ;  S.  C.  5  B.  &  S. 

V.  Wooley,  8  E.  &  B.  778  ;  27  L.  J.  Q.  B.  181,  313 ;  Anon.  12  Mod.  521. 

448.    The  subsequent  statutes  of  23  &  24  «  5  Rep.  83  b. 
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as  are  usually  sold  there,  it  was  held  in  the  leading  case  ^  that  a 
scrivener's  shpp  was  not  a  market  overt  for  plate,  though  a  goldsmith's 
would  have  been.  So  Smithfield  was  held  not  to  be  a  market  overt 
for  clothes*,  but  only  for  horses  and  cattle ;  ^  and  Cheapside  not  for 
horses  ;  ^  and  Aldridge's  not  for  carriages.^ 

A  wharf  is  not  a  market  overt,  even  in  the  city  of  London.^ 

In  Crane  v.  The  London  Dock  Company  in  the  Queen's  Bench,  the 
common  law  doctrine  of  market  overt  was  much  discussed,  and  the 
Chief  Justice  expressed  the  opinion  that  a  sale  could  not  be  considered 
as  made  in  market  overt  "  unless  the  goods  were  exposed  in  the  mar- 
ket for  sale«  and  the  whole  transaction  begun,  continued,  and  completed 
in  the  open  market ;  so  as  to  give  the  fullest  opportunity  to  the  man 
whose  goods  have  been  taken  to  make  pursuit  of  them,  and  prevent 
their  being  sold.^ 

§  8  a.  The  doctrine  of  sale  in  market  overt  exists  for  the  protection 
of  the  innocent  purchaser :  it  was  therefore  held  in  a  recent  Irish  case 
that  an  innocent  vendor  was  not  relieved  from  liability  by  such  a  sale, 
and  was  responsible  in  an  action  of  trover  by  the  rightful  owner  for 
the  value  of  the  goods  sold.**^ 

§  9.  The  exceptions  to  the  validity  of  sales  made  in  market  overt 
by  one  who  is  not  the  owner,  and  the  rules  of  law  governing  the  sub- 
ject, are  fully  treated  by  Lord  Coke,  in  2  Inst.  713,  and  have  been  the 
subject  of  numerous  decisions.  A  sale  in  market  overt  does  not  give 
a  good  title  to  goods  belonging  to  the  sovereign  ;  nor  protect  a  buyer 
who  knew  that  they  were  not  the  property  of  the  seller,  or  was  guilty 
of  bad  faith  in  the  transaction.  The  purchaser  is  not  protected  if  the 
sale  be  made  in  a  covert  place,  as  a  back  room,  warehouse  or  shop 
with  closed  windows ;  or  between  sunset  and  sunrise ;  or  if  the  treaty 
for  sale  be  begun  out  of  market  overt.  The  privilege  of  market  overt 
does  not  extend  to  gifts,^  nor  to  sales  of  pawns  taken  to  any  pawn- 
broker in  London,  or  within  two  miles  thereof ;  ^  and  if  the  original 
vendor,  who  sold  without  title,  come  again  into  possession  of  the 
goods,  after  any  number  of  intervening  sales,  the  right  of  the  original 
owner  revives.^^ 

§  10.  A  sale  by  sample  is  not  a  sale  in  market  overt,  and  in  Hill  v. 
Smith,^^  Sir  James  Mansfield,  C.  J.,  said:    ^^  All  the  doctrine  of  sales 


1  5  Bep.  83  b. 

2  Moore,  360. 

*  lb.  See,  also,  Taylor  v.  Chambers,  Cro. 
Jac  68. 

*  Marner  v.  Banks,  17  L.  T.  N.  S.  147; 
16  W.  R.  62. 

^  Wilkinson  v.  King,  2  Camp.  335. 

*  Per  Cockbarn,  C.  J.,  in  Crane  v.  The 
London  Dock  Company,  5  B.  &  S.  313;  33 
L.  J.  Q.  B.  224. 

^  Ganlej  v.  Ledwidge,  10  Ir.  R.  C.  L.  33. 
8  2  Inst.  713 ;  2  Bl.  Com.  499 ;  Hartop  v. 


Hoare,  2  Str.  1187;  Wilkinson  v.  King,  2 
Camp.  335  ;  Packer  v.  Gillies,  2  Camp.  336, 
note;  cases  cited  in  Crane  v.  The  London 
Dock  Company,  33  L.  J.  Q.  B.  224 ;  5  B.  & 
S.  363. 

*  1  Jac.  L  c.  21,  s.  5;  Hartop  v.  Hoare, 
3  Atk.  44. 

10  2  Bl.  Com.  450;  2  Inst.  713;  and  8ee;Mr 
Best,  J.,  in  Freeman  v.  East  India  Company, 
5  B.  &  A.  624. 

u  4  Taunt.  532. 
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in  market  overt  militates  against  any  idea  of  a  sale  by  sample  ;  for  a 
sale  in  market  overt  requires  that  the  commodity  should  be  openly  sold 
and  delivered  in  the  market."  This  decision  was  approved  and  followed 
by  the  Queen's  Bench  in  Crane  v.  The  London  Dock  Comjpany.^ 

In  Lyons  v.  De  Pass,^  a  sale  was  held  to  be  entitled  to  the  privilege 
of  market  overt  where  made  in  a  shop  in  the  City  of  London  TO  the 
shopkeeper  who  dealt  in  such  goods:  but  the  point  was  not  raised, 
and  the  existence  of  the  privilege  in  such  a  case  was  strongly  ques- 
tioned by  the  judges  in  Crane  v.  The  London  Dock  Company.* 

§  11.  The  security  of  a  purchaser  in  market  overt  who  innocently 
buys  stolen  goods,  is  affected  by  the  statute  24  &  25  Vict.  c.  96,  s.  100, 
which  reenacts  and  adds  to  the  7  &  8  Geo.  IV.  c.  29,  s.  67.*  By  the 
terms  of  this  section,  it  is  provided  that,  *^  If  any  person  guilty  of 
any  such  felony  or  misdemeanor,  as  is  mentioned  in  this  Act,  in 
stealing,  taking,  obtaining,  extorting,  embezzling,  converting,  or  dis- 
posing of,  or  in  knowingly  receiving  any  chattel,  money,  valuable  se- 
curity, or  other  property  whatsoever,  shall  be  indicted  for  such  offence, 
by  or  on  the  behalf  of  the  owner  of  the  property,  or  his  executor  or 
administrator,  and  convicted  thereof,  in  such  case  the  property  shall 
be  restored  to  the  owner  or  his  representative ;  and  in  every  case  in 
this  section  aforesaid,  the  court  before  whom  any  person  shall  be  tried 
for  any  such  felony  or  misdemeanor,  shall  have  power  to  award  from 
time  to  time  writs  of  restitution  for  the  said  property,  or  to  order  the 
restitution  thereof  in  a  summary  manner." 

It  has  been  settled,  that  on  the  true  construction  of  this  statute,  the 
property  in  the  chattel  becomes  re-vested  in  the  original  owner  upon 
the  conviction  of  the  felon,  even  though  no  writ  or  order  of  restitution 
has  been  made  by  the  Court.^  But  even  where  the  goods  had  been 
stolen  an  action  was  held  not  to  be  maintainable  against  an  innocent 
purchaser  in  market  overt,  who  had  disposed  of  the  stolen  goods 
before  the  conviction  of  the  thief ;  although  he  was,  while  the  goods 
still  remained  in  bis  possession,  notified  of  the  robbery  by  the  original 
owner.® 

It  has  recently  been  decided  that  the  statute  has  no  application  in 
cases  of  false  pretences  (t.  e,  where  the  property  in  the  goods  has 
passed),  and  therefore  that  the  title  of  a  hon&fide  purchaser  from  the 
person  who  has  obtained  the  goods  by  false  pretences  is  paramount  to 
the  title  of  the  original  owner,  even  after  the  conviction.'^ 

1  33  L.  J.  Q.  B.  224 ;  5  B.  &  S.  313.    See  ^  Scattergood  v.  Sylvester,  15  Q.  B.  506 ; 

Bailiffs,  &c.  of  Tewkesbnry  v.  Diston,  6  East,  19  L.  J.  Q.  B.  447.    See,  also,  Peer  v.  Ham- 

438 ;  Newtownards  Commisaioners  r.  Woods,  phrey,  2  A.  &  E.  495. 

II  Ir.  R.  C.  L.  506.  «  Horwood  v.  Smith,  2  T.  R.  750 ;  Lind- 

3  11  Ad.  &  E.  326.  saj  v.  Cundy,  1  Q.  B.  D.  348. 

•  See  note  I,  tupra,  "^  Moyce  v.  Newington,  4  Q.  B.  D.  32, 

^  Sec,  also,  21  Henry  VIII.  c.  II,  and  Par.  where  the  sale  was  not  in  market  overt, 
ker  V.  Patrick,  5  T.  R.  175. 
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It  should  be  observed,  however,  that  in  Lindsay  v.  Cundy,^  upon  the 
authority  of  which  case  Moyce  v,  Newington  was  decided,  Lush,  J.,  was 
careful  to  say  (p.  362)  :  **  The  plaintiffs  may,  upon  conviction^  acquire 
a  fresh  title  to  the  goods,  but  then  they  must  get  the  goods  from  the 
person  in  whose  hands  they  can  find  thern^  or  what  may  be  the  suhsti- 
ttUe  for  the  goods.^^  All  that  Lindsay  v.  Cundy  seems  to  decide  is 
that,  until  conviction^  a  bond  fide  purchaser  from  the  person  who  had 
obtained  the  goods  by  false  pretences  had  a  good  title ;  and  if,  before 
conviction^  he  had  parted  with  the  goods,  no  action  of  trover  could  be 
maintained  against  him.  In  other  words,  the  title  to  the  goods  re- 
vests in  the  original  owner  as  from  the  date  of  the  conviction,  and 
does  not  relate  back  to  the  time  of  the  fraudulent  taking. 

It  is  otherwise  where  the  possession  only  of  the  goods  has  been  ob- 
tained by  some  trick,  or  by  theft,  without  the  property  passing :  and 
the  earlier  cases  of  Scattergood  v.  Sylvester  (15  Q.  B.  506)  and  Peer 
V.  Humphrey  (2  A.  &  E.  495)  are  in  this  way  reconcilable  with 
Lindsay  v.  Cundy  and  Moyce  v.  Newington. 

In  Walker  v.  Matthews,^  two  cows  in  calf  had  been  stolen  from 
the  plaintiff's  farm  on  the  7th  of  June,  1880.  On  the  11th  of  June 
they  were  sold  in  market  overt  to  a  dealer,  who  afterwards  resold  them 
to  the  defendant,  who  was  a  bond  fide  purchaser.  After  the  convic- 
tion of  the  thief,  on  the  5th  of  April,  1881,  the  plaintiff  demanded 
back  the  cows  from  the  defendant,  who  refused  to  give  them  up. 
Meantime  the  cows  had  calved.  In  an  action  for  the  return  of  the 
cows,  the  defendant  set  up  a  counter-claim  for  the  cost  of  their  keep 
between  the  time  of  the  sale  and  the  conviction :  held,  that  as  the 
cows  were  the  defendant's  property  up  to  the  time  of  the  conviction  of 
the  thief,  the  counter-claim  was  not  maintainable.  The  defendant,  it 
is  to  be  observed,  did  not  dispute  the  plaintiff's  title  to  the  calves,  al- 
though they  were  born  during  the  time  when  the  property  in  the  cows 
was  vested  in  the  defendant. 

§  12.  When  an  innocent  purchaser  of  stolen  goods  has  been  forced 
to  make  restitution  to  the  prosecutor  of  the  thief,  the  30  &  31  Vict, 
c.  35,  8.  9,  enacts  that  upon  the  conviction  of  the  thief  it  shall  be 
lawful  for  the  Court  to  order  that  any  money  taken  from  him  on  his 
apprehension  shall  be  applied  to  reimbursing  the  purchaser  the  price 
paid  by  him. 

§  13.  It  was  at  one  time  supposed  that  where  goods  had  been  stolen, 
an  owner  could  not  recover  them  from  an  innocent  vendee  who  had 
bought  them,  not  in  market  overt,  until  he  has  done  his  duty  in  pros- 
ecuting the  thief.     But  the  cases  of  Gimson  v,  Woodfall  ^  and  Peer 

^  1  Q.  B.  D.  348,  not  overruled  on  this    sents  from  Nickling  v.  Heapn,  21  L.  T.  N.  S. 
point.    Blackburn,  J.,  gives  a  valuable  ex-    754. 
poifftion  of  the  statutes,  and  expressly  dis-        >  8  Q.  B.  D.  109. 

»  2  C.  4^  P.  41. 
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V.  Humphrey  ^  were  overruled  in  White  v.  Spettigue,^  where  it  was 
held,  on  the  authority  of  Stone  v.  Marsh,^  and  Marsh  v.  Keating,^  that 
the  obligation  of  tlie  plaintiff  to  prosecute  the  thief  does  not  apply 
where  the  action  is  against  a  third  party  innocent  of  the  felony.  And 
in  Lee  v.  Bayes  ^  the  law  was  stated  to  be  settled  in  conformity  with 
the  decision  in  White  v,  Spettigue.* 

In  Wells  v.  Abrahams,*  on  the  trial  of  an  action  of  trover,  the 
evidence  established  a  primd  facie  case  of  felony,  and  after  verdict  for 
plaintiff  a  new  trial  was  moved  for  on  that  ground  and  on  the  further 
ground  shown  by  affidavit,  that  since  verdict  the  plaintiff  had  pros- 
ecuted the  defendant  criminally.  But  held  that  the  judge  was  bound 
ta  try  the  cause  on  the  record  as  it  stood  at  Nisi  Prius,  and  could  not 
nonsuit  the  plaintiff  —  and  the  verdict  was  upheld. 

In  Ex  parte  Ball,  in  re  Shepherd,^  the  doctrine  in  question  was 
very  fully  considered,  and  the  Court  of  Appeal,  while  hesitating  to 
say  that  the  alleged  rule  had  no  existence  in  practice,  expressed  a  de- 
cided opinion  that  the  disability  to  sue  was  confined  to  the  person 
injured  by  the  felony,  and  therefore  had  no  application  to  the  case 
before  them,  so  as  to  bar  a  claim  made  by  the  injured  party's  trustee 
in  bankruptcy  against  the  felon's  estate.  Bramwell  and  James,  L.  JJ., 
dwelt  strongly  upon  the  difficulties  which  from  every  point  of  view 
beset  the  application  of  the  doctrine. 

§  14.  For  more  than  three  centuries  it  has  been  found  necessary  to 
make  special  provision  in  relation  to  the  sale  of  horses  in  market  overt, 
on  account  of  the  peculiar  facility  with  which  these  animals,  when 
stolen,  can  be  removed  from  the  neighborhood  of  the  owner  and  dis- 
posed of  in  markets  and  fairs. 

The  statute  of  2  &  3  P.  &  M.  c.  7,  passed  in  1555,  and  that  of  31 
Eliz.  c.  12,  in  1589,  contain  the  rules  and  regulations  applicable  to 
this  subject.  The  principal  provisions  of  the  first  statute  are,  that 
there  shall  be  a  certain  special  place  appointed  and  limited  out  in  all 
fairs  and  markets  overt  where  horses  are  sold ;  that  a  toll-keeper  shall 
be  appointed  to  keep  this  place  from  ten  o'clock  in  the  morning  until 
sunset,  and  he  shall  take  the  tolls  for  all  horses  at  that  place  and 
within  those  hours,  and  not  at  any  other  time  or  place ;  that  the  par- 
ties to  the  bargain  shall  be  before  him  present  when  he  takes  the  toll ; 
and  that  he  shall  write  in  a  book,  to  be  kept  for  that  purpose,  the 
names,  surnames,  and  dwelling-places  of  the  parties,  and  a  full  de- 
scription of  the  animal  sold.  The  property  in  the  horse  is  not  to  pass 
to  the  buyer,  unless  the  animal  be  openly  exposed  for  one  hour  at  least 


1  2  Ad.  &  E.  495 ;  4  N.  &  M.  430. 

2  13  M.  &  W.  603. 
<  6  B.  &  C.  551. 

«  1  Bing.  N.  C.  198. 
*  18  C.  B.  699. 


«  L.  R.  7  Q.  B.  554. 

7  10  Ch.  D.  667,  C.  A.  See,  also,  Midland 
Inaurance  Company  v.  Smith,  6  Q.  B.  D. 
561,  where  all  the  casea  are  reviewed  bf 
Watkin  Williams,  J. 
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at  the  place  and  within  the  hours  above  specified ;  and  unless  the 
parties  come  together  and  bring  the  animal  to  the  toll-keeper  or  book- 
keeper (where  no  toll  is  paid),  and  have  the  entries  properly  made  in 
the  book.  By  the  second  statute,  it  is  required  that  the  toll-keeper  or 
book-keeper  shall  take  upon  himself  "  perfect  knowledge  "  of  the  ven- 
dor, and  *^  of  his  true  christian  name,  surname,  and  place  of  dwelling 
or  resiancy ; "  or  that  the  vendor  shall  bring  to  the  keeper  one  suf- 
ficient and  credible  person  that  can  testify  that  he  knows  the  vendor, 
and  in  such  case  the  name  and  residence  of  the  person  so  testifying, 
as  well  as  those  of  the  vendor,  are  to  be  recorded  in  the  book,  and  the 
"  very  true  price  or  value"  given  for  the  horse  ;  and  in  case  of  failure 
to  comply  with  these  provisions,  the  sale  is  to  be  void.  The  Act  also 
provides  that  the  original  owner  may  take  back  his  horse  from  the 
purchaser,  even  when  the  sale  has  been  regularly  made  in  market 
overt  according  to  the  rules  laid  down  in  the  statute,  on  repayment  to 
the  purchaser  of  the  price  paid  by  him,  provided  the  demand  on  the 
purchaser  be  made  within  six  months  from  the  date  of  the  felony. 

The  decisions  on  these  two  statutes  are  collected  in  Bacon's  Abr. 
Fairs  and  Markets,  and  in  Com.  Dig.  Market,  E.  Their  provisions 
have  been  found  so  effective  in  putting  an  end  to  the  mischief  which 
they  were  intended  to  prevent,  that  there  are  very  few  modern  cases 
on  the  subject.^ 

In  Lee  v.  Bayes  ^  it  was  held  that  the  sale  of  a  horse  at  auc- 
tion in  a  repository  out  of  the  City  of  London,  was  not  a  sale  in 
market  overt,  Jervis,  C.  J.,  saying  that  market  overt  was  ^^an  open, 
public,  and  legally-constituted  market."  On  the  question,  What  is  a 
legally-constituted  market  ?  the  reader  is  referred  to  the  case  of  Ben- 
jamin V,  Andrews,^  decided  in  the  Common  Pleas  in  1858. 

The  protection  attendant  upon  a  sale  in  market  overt  is  not  con- 
fined to  ancient  markets  created  by  charter  or  prescription,  but  extends 
to  modern  markets  established  under  powers  conferred  by  Act  of  Par- 
liament.^ 

§  15.  The  second  exception  to  the  rule  that  one  not  the  owner 
cannot  make  a  valid  sale  of  personal  chattels,  also  arises  out  of  the 
24  &  25  Vict.  c.  96,  s.  100,  already  quoted,  which  directs  that,  "  If 
it  shall  appear  before  any  award  or  order  made,  that  any  valuable 
security  shall  have  been  bond  fide  paid  or  discharged  by  some  person 
or  body  corporate  liable  to  the  payment  thereof,  or,  being  a  negotiable 
instrument,  shall  have  been  bond  fide  taken  or  received  by  transfer  or 
delivery,  by  some  person  or  body  corporate,  for  a  just  and  valuable 
consideration,  without  any  notice,  or  without  any  reasonable  cause  to 
suspect  that  the  same  had  by  any  felony  or  misdemeanor  been  stolen, 

1  See  Joseph  v.  Adkins,  2  Stark.  76;  Lee        ^  b  C.  B.  N.  S.  299;  27  L.  J.  M.  C.  310. 
V.  Bayes,  18  C.  B.  599;  Moran  v.  Pitt,  42        "  Ganlej  v,  Ledwidge,  10  Ir.  R.   C.  L. 
L.  J.  Q.  B.  47 ;  21  W.  R.  554.  33. 
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taken,  obtained,  extorted,  embezzled,  converted,  or  disposed  of,  in  such 
case  the  court  shall  not  award  or  order  the  restitution  of  such  secu- 
rity :  Provided  also,  that  nothing  in  this  section  contained  shall  apply 
to  the  case  of  any  prosecution  of  any  trustee,  banker,  merchant,  at- 
torney, factor,  broker,  or  other  agent  entrusted  with  the  possession  of 
goods  or  documents  of  title  to  goods  for  any  misdemeanor  i^ainst 
this  Act." 

This  clause  was  intended  to  prevent  the  statut^e  from  operating  in 
such  manner  as  to  interfere  with  a  settled  rule  of  the  law  merchant, 
namely,  that  one  not  the  owner,  even  the  thief,  may  make  a  valid 
transfer  of  negotiable  instruments,  if  they  are  in  the  usual  state  in 
which  they  commonly  pass  on  delivery  from  man  to  man,  like  coin, 
according  to  the  usage  of  trade ;  provided  the  buyer  has  been  guilty  of 
no  fraud  in  taking  them,  for  in  that  case  he  would  be  forced  to  bear 
the  loss.^ 

§  16.  Another  case,  in  which  one  not  the  owner  of  goods  may  make 
valid  sale  of  them,  is  that  of  the  pawnee.  He  has  the  legal  power  to 
sell  goods  pledged  to  him,  if  the  pawnor  make  default  in  payment  at 
the  stipulated  time ;  and  this  he  may  do  without  taking  any  legal  pro- 
ceedings against  the  pawnor.^ 

§  17.  The  sheriff,  as  an  ofiBcer  on  whom  the  law  confers  a  power, 
may  sell  the  goods  of  the  defendant  in  execution,  and  confer  a  valid 
title  on  the  purchaser:  and  this  title  will  not  be  affected,  although  the 
writ  of  execution  be  afterwards  set  aside.^ 

This  protection,  however,  was  held  by  the  Court  of  Queen's  Bench 
not  to  be  available  in  favor  of  a  purchaser  of  goods  distrained  under  a 
warrant  issued  by  two  justices  of  the  peace  to  the  constable,  where  the 
warrant  was  on  the  face  of  it  illegal,^ 

§  18.  Another  instance  of  the  power  of  one  who  is  not  owner  to 
transfer  the  property  in  goods  held  in  his  possession,  is  that  of  the  mas- 


^  Grant  v,  Vaughan,  8  Burr.  1516  ;  Lang 
V,  Smith,  7  Bing.  284 ;  Gagier  v.  Mieville,  3 

B.  &  C.  35;  Cruuk  v.  Jadii),  5  B.  &  Ad. 
909;  Backhouse  v,  Harrison,  5  B.  &  Ad. 
1105  ;  Bank  of  Bengal  v.  M'Leod,  7  Moo.  P. 

C.  35 ;  Goodman  v.  Harvey,  4  Ad.  &  £1.  870 ; 
Uther  v.  Rich,  10  Ad.  &  E.  784  ;  Raphael  v. 
Bank  of  England,  17  C.  B.  161 ;  25  L.  J. 
0.  P.  S3 ;  Seal  v.  Dent,  8  Moo.  P.  C.  319 ; 
Gill  V.  Cubitt,  3  B.  &  C.  466 ;  Whistler  v. 
Forster,  14  C.  B.  N.  S.  248;  32  L.  J.  C.  P. 
161.  See,  also,  numerous  other  cases  cited  in 
notes  to  Miller  v.  Race.  1  Sni.  L.  C.  516  (ed. 
1879) ;  Byles  on  Bills,  p.  165  (13th  ed.). 

^  Pothouier  v.  Dawiion,  Holt,  385 ;  Tucker 
V.  Wilson,  1  P.  Williams,  261 ;  Lock  wood  v. 
Ewer,  9  Mod.  278 ;  Martin  v.  Read,  11  C.  B. 
M.  S.  780,  and  81  L.  J.  C.  P.  126 ;  Johnston  v. 


Stear,  15  C.  B.  N.  S.  330,  and  33  L.  J.  0.  P. 
130 ;  Pigot  V.  Cubley,  15  C.  B.  N.  S.  701,  and 
33  L.  J.  C.  P.  134 ;  1  Sm.  L.  C.  227  (ed. 
>879)  ;  Halliday  v.  Holgate,  L.  R.3  Ex.  299. 
By  the  above  case  of  Martin  v.  Read,  and  by 
Reeves  v.  Capper,  5  Bing.  N.  C.  136,  and 
Langton  v.  Waring,  18  C.  B.  N.  S.  315,  it 
appears  that  there  may  be  a  valid  pledge 
although  the  goods  remain  in,  or  are  returned 
to,  the  actual  possession  of  the  pawnor  as 
trustee  for  the  pawnee. 

'Anon.  Dyer,  863  a,  pi.  24;  Turner  v, 
Felgate,  1  Lev.  95 ;  Manning's  case,  8  Co. 
91 ;  Doe  dem.  Emmet  v.  Thorn,  1  M.  &  S. 
425  ;  Doe  v.  Murlass,  6  M.  &  S.  1 10 ;  Far- 
rant  V.  Thompson,  5  B.  &  Aid.  826 ;  Lock  v, 
Sellwood,  1  Q.  B.  736. 

«  Lock  V.  Sellwood,  1  Q.  B.  736. 
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ter  of  a  vessel,  who  is  vested  by  law  with  authority  to  sell  the  goods  of 
the  shippers  of  the  cargo  in  case  of  absolute  necessity ;  as  where  there 
is  a  total  inability  to  carry  the  goods  to  their  destination,  or  otherwise 
to  obtain  money  indispensable  for  repairs  to  complete  the  voyage.  Bat 
the  purchaser  acquires  no  title,  unless  such  necessity  exists.^ 

§  19.  By  the  Factors'  Act  (6  Geo.  IV.  c.  94),  s.  2,  "persons  en- 
trusted with,  and  in  possession  of,  any  bill  of  lading,  Indian  warrant, 
dock  warrant,  warehouse-keeper's  certificate,  warrant,  or  order  for  the 
delivery  of  goods,  shall  be  deemed  and  taken  to  be  the  true  owner  of 
the  goods  %ofar  as  to  give  validity  to  sales  "  made  by  them  to  buyers 
without  notice  of  the  fact  that  such  vendors  are  not  owners.  By  the 
fourth  section  of  the  same  Act,  purchasers  from  *•*'  any  agent  or  agents 
entrusted  with  any  goods,  wares,  or  merchandise,  or  to  whom  the  same 
may  be  consigned,"  are  protected  in  their  purchases,  notwithstanding 
notice  that  the  vendors  are  agents ;  provided  the  purchase  and  pay- 
ment be  made  in  the  usual  and  ordinary  course  of  business,  and  the 
buyer  has  not  notice,  at  the  time  of  purchase  and  payment,  of  the  ab- 
sence of  authority  in  the  agent  to  make  the  sale  or  receive  the  pay- 
ment. And  by  the  Amendment  Act,  5  &  6  Vict.  c.  39,  the  possession 
of  the  goods  themselves  is  treated  as  having  the  same  effect  as  that  of 
bills  of  lading,  or  "  other  documents  of  title  ;  "  and  a  "  document  of 
title  "  is  defined  to  be  "  any  document  used  in  the  ordinary  course  of 
business,  as  proof  of  the  possession  or  control  of  goods,  or  authorizing, 
or  purporting  to  authorize,  either  by  endorsement  or  delivery,  the 
possessor  of  such  documents  to  transfer  or  receive  goods  thereby  rep- 
resented." 

And  by  a  further  Amendment  Act  passed  in  the  year  1877  (40  & 
41  Vict.  c.  39)  the  effect  of  certain  decisions  which  had  created  hard- 
ship is  annulled.  Thi^  Act  is  set  out  and  considered.  Book  V.  Part  I. 
Ch.  4,  Lien, 

The  majority  of  cases  under  the  Factors'  Acts  have  turned  upon  the 
meaning  of  the  words  "  age7it  entrusted  with  and  in  possessions^ 

The  expression  varies  slightly  in  the  different  sections  of  the  Acts, 
but  the  construction  put  upon  it  by  the  Courts  has  been  virtually  the 
same,  viz.,  ^^ factor  or  agent  entrusted  as  such  and  ordinarily/  having  as 
such  factor  or  agent  a  power  of  sale  or  pledge  ;  "  per  Bramwell,  B.,  in 
Cole  V.  The  North  Western  Bank,  L.  R.  10  C.  P.  376 ;  and  the  defi- 
nition  of  Willes,  J.,  in  Heyman  v,  Flewker,  13  C.  B.  N.'  S.  619,  at 
p.  627.     The  reader  is  also  referred  to  the  judgments  of  Willes,  J.,  in 

1  The  Gratitadine,  8    Rob.  Adm.   259  ;  Scacc.  5  H.  &  N.  728 ;  29  L.  J.  Ex.  350 ;  The 

Freeman  v.  East  India  Company,  5  B.  &  A.  Australasian  Steam  Navigation  Company  v. 

621 ;  Tlierboom  v.  Chapman,  13  M.  &  W.  Morse,  L.  R.  4  P.  C.  222  ;  Acatos  v.  Bums, 

239 ;  Underwood  v,  Robertson,  4  Camp.  138 ;  3  Ex.  D.  289,  C.  A. ;  The  Atlantic  Insnr- 

Cannan  v.  Meabam,  1  Bing.  243 ;  Tronson  ance  Company  v.  Hath,  16  Ch.  D.  474,  481, 

V,  Dent,  8  Moo.  P.  C.  419 ;   CammcU  v,  C.  A. ;   Maude    &  Poll,   on  Shipping  (ed. 

Sewell,  3  H.  &  N.  617,  and  S.  C.  in  Cam.  1881),  580. 
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Fuentes  t;.  Montis,  L.  R.  3  C.  P.  at  page  275,  and  of  Blackburn,  J., 
in  delivering  the  judgment  of  the  Exchequer  Chamber  in  Cole  v.  The 
North  Western  Bank,  L.  R.  10  C.  P.  at  p.  357,  where  very  full  ex- 
positions of  the  law  relating  to  the  factor's  power  of  sale  and  pledge 
will  be  found. 

The  following  summary  of  the  effect  of  the  decisions  upon  the 
words  "agent  entrusted  with  and  in  possession"  will,  it  is  hoped,  be 
found  correct  and  useful. 

The  word  "jper«tm,"  in   6  Geo.  IV.  c.  94,  s.  1,  must  be  read  as 
^^^ agent "  (Johnson  v.  Credit  Lyonnais  Co.  3  C.  P.  D.  at  p.  45).     The 
^^ agent '*  must  bean  agent  in  a  mercantile  transaction  (Monk v.  Whit- 
tenbury,  2  B.  &  Ad.  484 ;  Wood  v.  Rowcliffe,  6  Hare,  183).    A  clerk 
or  servant  is  not  such  an  agent  (Lamb  v.  Attenborough,  1  B.  &  S. 
831 ;   Jaulerry  v.  Britten,  5  Scott,  665  ;  S.  C.  4  Bing.  N.  C.  242). 
The  agent  must  have  been  entrusted  for  the  purpose  of  sale  (Monk  v. 
Whittenbury,  ubi  supra;  Wood  v.  Rowcliffe,  ubi  supra')^  or  for  some 
object  connected  with  the  sale  (Baines  v.  Swainson,  4  B.  &  S.  270  ; 
Viokers  v.  Hertz,  L.  R.  2  Sc.  App.  113).     If  a  person  carries  on  two 
businesses,  one  that  of  an  agent,  such  as  is  contemplated  by  the  Act, 
the  other  not  so,  and  if  he  has  been  entrusted  in  the  latter  capacity,  he 
is  not  an  "agent  entrusted  "  within  the  meaning  of  the  Act  (Monk  v. 
Whittenbury,  ubi  supra;  Cole  v.  North  Western  Bank,  L.  R.  9  C.  P. 
470 ;  aff.  in  Ex.  Ch.  10  C.  P.  354).     But  if  he  has  been  entrusted  as 
agent  for  sale,  although  it  is  an  isolated  instance  of  such  employment, 
he  is  an  *'  agent  entrusted  "  within  the  Act  (Heyman  v.  Flewker,  13 
C.  B.  N.  S.  519).     To  constitute  an  entrustment  with  a  document  of 
title  under  6  Geo.  IV.  c.  94,  it  was  held  that  the  owner  must  have  in- 
tended the  agent  to  be  entrusted  with  the  document  actually  pledged. 
It  was  not  sufficient  that  he  had  entrusted  him  with  some  other  docu- 
ment of  title,  by  means  of  which  he  bad  obtained  possession  of  the 
document  pledged  (Close  v.  Holmes,  2  Moo.  &  Rob.  22 ;  Phillips  v. 
Huth,  6  M.  &  W.  572;  S.  C.  in  Ex.  Ch.,  sub  nomine  Hatfield  t;. 
Phillips,  9  M.  &  W.  647  ;  and  in   the  House  of  Lords,  14  M.  &  W. 
665  ;  12  CI.  &  Fin.  343).     But  this  has  now  been  altered  by  the  defi- 
nition of  entrustment  given  in  5  &  6  Vict.  c.  39,  s.  4. 

A  vendor  allowed  by  the  purchaser  to  retain  possession  of  the  docu- 
ments of  title  to  goods  was  held  not  to  be  au  agent  entrusted  under  5 
&  6  Vict.  c.  39,  s.  1  (Johnson  v.  Credit  Lyonnais  Co.  2  C.  P.  D.  224 ; 
aff.  on  appeal,  3  C.  P.  D.  32)  ;  but  this  has  now  been  altered  by  40  & 
41  Vict.  c.  39,  s.  3. 

A  purchaser  obtaining  possession  of  the  documents  of  title  to  the 
goods  was  held  not  to  be  an  agent  entrusted  under  5  &  6  Vict.  c.  39, 
8.  1  ( Jenkyns  v.  Usborne,  7  M.  &  G.  678 ;  S.  C.  8  Scott  N.  R.  506 ; 
Van  Casteel  v.  Booker,  2  Ex.  691)  ;  but  the  law  has  now  been  altered 
by  40  &  41  Vict.  c.  39,  s.  4. 
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Again,  under  5  &  6  Vict.  c.  39,  it  was  held  that  the  agent  must 
have  been  actually  entrusted  at  the  time  of  the  pledge,  and  if  tlie  en- 
trustment  had  been  withdrawn,  no  matter  though  secretly  and  though 
possession  remained,  yet  the  pledgee  was  not  protected  (Fuentes  v. 
Montis,  L.  R.  3  C.  P.  268).  But  this  has  now  been  altered  by  40  & 
41  Vict.  c.  39,  s.  2. 

Finally,  if  the  owner  really  entrusts  the  agent  with  the  document  of 
title,  it  is  immaterial,  so  far  as  the  safety  of  the  purchaser  or  pledgee 
is  concerned,  that  the  entrustment  was  obtained  in  consequence  of  the 
agent's  false  and  fraudulent  representations  to  the  owner  (Sheppard 
v.  Union  Bank  of  London,  7  H.  &  N.  661).  But  this  case  must  be 
carefully  distinguished  from  cades  where  there  is  no  real  entrustment 
as  agent  of  the  owner^  but  the  possession  only  of  the  document  has  been 
obtained  by  fraud.  In  such  case  the  person  obtaining  possession  has 
no  title  at  all,  either  as  principal  or  agent,  and  can  convey  none  to  any- 
one else  (Kingsford  v.  Merry,  11  Ex.  677  ;  1  H,  &  N.  603;  Higgons 
V.  Burton,  26  L.  J.  Ex.  342). 

These  acts  apply  solely  to  peraons  entrusted  as  factors  or  commis- 
sion merchants,  not  to  persons  to  whose  employment  a  power  of  sale  is 
not  ordinarily  incident,  as  a  wharfinger  who  receives  goods  usually 
without  power  to  sell.^  The  statute  is  limited  in  its  scope  to  mercan- 
tile transactions,  to  dealings  in  goods  and  merchandise,  and  does  not 
embrace  sales  of  furniture  or  goods  in  possession  of  a  tenant  or  bailee 
for  hire.  A  purchaser  in  good  faith  from  such  vendors  would  be  liable 
in  trover  to  the  true  owner .^  Mr.  Chitty,  in  his  *'  Treatise  on  Con- 
tracts,"^ has  the  following  passage:  "It  is  said,  however,  that  if  the 
real  owner  of  goods  suffer  another  to  have  possession  thereof,  or  of 
those  documents  which  are  the  indicia  of  property  therein,  —  thereby 
enabling  him  to  hold  himself  forth  to  the  world  as  having  not  the  pos- 
session only  but  the  property,  —  a  sale  by  such  person  to  a  purchaser 
without  notice  will  bind  the  true  owner  Qper  Abbott,  C.  J.,  Dy^r  v. 
Pearson,  3  B.  &  C.  38 ;  per  Bayley,  J.,  Boyson  v.  Coles,  6  M.  &  S. 
14).  But  probably  this  proposition  ought  to  be  limited  to  cases  where 
the  person  who  had  the  possession  of  the  goods  was  one  who  from  the 
nature  of  his  employment  might  be  taken  primd  facie  to  have  had 
the  right  to  sell."  This  limitation  suggested  by  Mr.  Chitty  to  the  rule 
propounded  in  the  dicta  of  the  two  learned  judges  was  approved  by 
the  Barons  of  the  Exechequer  in  Higgons  v.  Burton,^  and  when  thus 
limited,  the  principle  does  uot  differ  substantially  from  the  provisions 
of  the  Factors'  Act,  as  amended  by  the  6  &  6  Vict.  c.  89. 

1  Monk  V.  Wittenbory,  2  B.  &  Ad.  4S4.  Busk,  15  East,  38;  Cole  v.  North  Western 

^  Loeschman  v,  Machin,    2    Stark.  311  ;  Bank,  L.  R.  9  C.  P.  470;  affirmed  in  Ex.  Ch. 

Cooper  v.  Willomai  1  C.  B.  672.  10  C.  P.  354;  and  per  Cockburn,  C.  J.,  in 

*  Page  362,  11th  ed.  1881.  Johnson  v.  Credit  Ljonnais,  3  C.  P.  D.  at  p. 

«  26  L.  J.  Ex.  342.     See,  also,  Pickering  r.  39. 
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§  20.  But  the  cases  decided  under  the  Factors'  Acts  leave  this  state- 
ment open  to  grave  doubt,  and  show  the  extreme  difficulty  of  defining 
the  subject-matter  to  which  it  applies. 

In  Heyman  v.  Flewker,^  a  picture-dealer  was  held  to  be  an  "agent" 
entrusted  with  the  gpods  under  the  Act,  whose  ordinary  business  was 
not  to  sell  pictures,  but  who  was  authorized  to  sell  the  particular  pic- 
tures in  controversy,  and  instead  of  so  doing  pledged  them. 

In  Baines  v.  Swainsou,^  the  circumstances  were  that  one  Emsley, 
who  carried  on  business  at  Leeds  as  factor  and  commission  merchant, 
falsely  represented  to  the  plaintiffs  that  he  could  sell  some  of  their 
goods  to  one  Sykes.  The  plaintiffs  thereupon  sent  to  the  premises  of 
Emsley  the  goods,  to  be  by  him  "  perched,"  or  stretched  on  poles,  so 
that  the  purchaser  could  examine  them,  and  then  to  deliver  them. 
The  goods  were  sent  in  several  successive  lots.  Emsley  sold  them  to 
the  defendant  at  a  less  price  than  he  represented  he  could  get  from 
Sykes.  The  plaintiffs  brought  trover,  and  Martin,  B.,  directed  the 
jury  to  give  them  a  verdict.  The  Queen's  Bench  directed  a  new  trial, 
Wightman  and  Crompton,  JJ.,  holding  Emsley  to  be  an  agent  within 
the  meaning  of  the  Act,  and  Blackburn,  J.,  thinking  that  at  all  events 
there  was  a  case  for  the  jury  to  determine  that  fact,  and  also  to  decide 
whether  the  sale  had  taken  place  in  the  ordinary  course  of  business. 
Crompton  and  Blackburn,  JJ.,  were  of  opinion  that  the  agencies  re- 
ferred to  by  the  Act  are  such  as  are  mercantile  only,  and  of  peraons 
who,  as  mercantile  agents,  would  have  to  make  sales  in  the  ordinary 
course  of  business,  as  had  previously  been  held  by  Vice-Chancellor 
Wigram,  in  Wood  v.  Rowcliffe.'*  Crompton,  J,,  said  it  was  impossible 
to  define  what  was  meant,  and  ^^it  is  one  of  those  loose  enactments 
which  conveys  much  difficulty.  When  you  get  to  these  Acts  of  Par- 
liament the  difficulty  is  immense." 

In  Fuentes  v,  Montis,*  the  Court  of  Common  Pleas  gave  judgment 
(affirmed  in  Ex.  Ch.)  in  favour  of  the  plaintiffs,  wine  merchants,  in 
Spain,  for  certain  casks  of  sherry,  which  they  had  consigned  for  sale 
to  a  London  factor,  who  had  pledged  them  as  security  for  advances 
made  by  the  defendant  after  revocation  of  the  factor's  authority,  al- 
though the  defendant  was  in  good  faith,  and  ignorant  of  the  revoca- 
tion, and  although  the  wine  remained  in  the  factor's  possession  ;  the 
Court  holding  that  the  words  ^'entrusted  with  and  in  possession  of," 
must  be  construed  as  referring  to  the  time  when  the  factor  made  the 
pledge,  and  that  he  was  no  longer  "  entrusted  with  "  the  goods  after 
he  had  been  ordered  to  deliver  them  to  another  factor  for  account  of 
the  consignor,  although  he  had  disobeyed  the  order,  and  remained  ^^  in 
possession." 

1  13  C.  B.  N.  S.  519 ;  32  L.  J.  C.  P.  132.  L.  R.  4  C.  P.  93.    See,  also,  Sheppard  v.  The 

M  B.  &  S.  270 ;  35  L.  J.  Q.  B.  281.  Union  Bank  of  London,  7  H.  &  N.  661 ;  31 

»  6  Hare,  183.  L.  J,  Ex.  154. 
*  L.  R.  3  C.  P.  268;  37  L.  J.  C.  P.  187; 
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Under  this  decision,  which  the  judges,  Willes,  Keating,  and  Smith, 
expressed  regret  at  being  constrained  to  deliver,  the  confidence  felt  by 
merchants  in  dealing  with  factors  in  relation  to  goods  consigned  to 
them,  and  in  their  possession,  mast  be  greatly  shaken ;  and  there 
seems  certainly  to  be  no  mode  of  making  advances  safely  to  a  factor  on 
the  security  of  goods  on  consignment,  for  a  merchant  or  banker  in 
London  or  Liverpool  has  no  means  of  finding  out  whether  the  foreign 
consignor  has  or  has  not  revoked  the  factor's  authority.  In  this  case 
also  Willes,  J.,  expressed  his  entire  concurrence  in  the  following  dictum 
of  Blackburn,  J.,  reported  in  Baines  v.  Swainson :  ^^  I  do  not  agree 
with  the  counsel  for  the  defendant,  that  the  mere  fact  of  an  agent 
being  found  in  possession  of  goods,  although  they  have  been  handed 
to  him  by  the  owner  knowing  that  he  carries  on  such  a  business, 
amounts  to  an  ^  entrusting '  him  as  agent ;  though  I  think  that  under 
that  part  of  section  4  of  statute  5  &  6  Vict.  c.  39,  to  which  I  have 
referred,  the  fact  of  a  person  being  put  in  possession  of  goods  calls  upon 
the  person  who  gave  him  possession  to  explain  and  show  that  it  was 
not  an  entrusting."  It  would  seem  to  result  from  this  that  a  purchaaer^ 
even  from  a  factor,  would  get  no  title  to  goods  if  the  consignor  could 
show  that  he  had  sent  them  to  the  factor  merely  to  be  kept  in  storage, 
or  to  be  forwarded  to  another  place,  although  the  factor  was  in  pos- 
session of  them  with  the  consent  of  the  consignor,  and  was  a  person 
whose  ordinary  business  consisted  in  selling  goods  sent  to  him  on  con- 
signment. 

The  law  has  now  been  altered  as  to  secret  revocations  of  entrust- 
ment  by  40  &  41  Vict.  c.  39,  s.  2. 

Although  this  case  was  affirmed  in  the  Ex.  Ch.,  the  dicta  that  the 
Act  has  reference  only  to  factors /(?r  sale  of  the  goods  are  disapproved 
by  Lord  Westbury  in  Vickers  v.  Hertz,^  so  that  no  one  would  venture, 
in  the  present  state  of  the  authorities,  to  give  a  positive  opinion  as  to 
the  true  construction  of  this  statute.  The  subject  is  further  discussed 
posty  Book  V.  Part  I.  Ch.  IV.,  on  Lien. 

SECTION  II. — WHO  MAY  BUY. 

§  21.  There  are  certain  classes  of  persons  incompetent  to  contract 
in  general,  but  who  under  special  circumstances  may  make  valid  pur- 
chases. Infants,  insane  persons,  and  married  women,  are  usually  pro- 
tected from  liability  on  contracts,  as  also  drunkards  when  in  such  a 

^  L.  R.  2  Sc.  App.  113,  Its ;  bat  see  re*  mean  to  limit  the  operation  of  the  statute  to 

marks  of  Blackburn,  J.,  in  Cole  v.  North  agents  entrusted  with  goods  for  future  sale. 

Western  Bank,  L.  R.  10  C.  P.  at  p.  374,  either    generally  or    in    the  particular   in. 

where  he  shows  that  Willes,  J.,  in  Fuentea  v.  stance ; "  and  he  then  goes  on  to  refer,  with 

MontiSyL.  R.  3C.P.  atp.  284,did  not  express  approval,  to  Baines  v,  Swainson,  4  B.  &  S. 

an  opinion  that  the  Act  only  applied  to  fac.  270,  the  facts  in  which  bear  a  striking  resem- 

tors  for  future  sale.    Mr.  Justice  Willes  says  blance  to  those  in  Vickers  v.  Hertz, 
expressly  in  that  case,  at  p.  279,  "  I  do  not 
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state  as  to  be  unable  to  understand  what  they  are  doing  ;  such  persons 
being  considered  to  be  devoid  of  that  freedom  of  will,  combined  with 
that  degree  of  reason  and  judgment,  that  can  alone  enable  them  to 
give  the  assent  which  is  necessary  to  constitute  a  valid  engagement. 
The  exceptions  to  this  general  disability,  so  far  as  concerns  the  com- 
petency to  purchase,  will  now  be  considered. 

§  22.  Infants^  that  is,  persons  under  the  age  of  twenty-one  years, 
are  protected  by  law  from  liability  on  purchases  made  by  them,  unless 
for  necessaries. 

The  purchase  by  an  infant,  however,  is  not  absolutely  void,  but  only 
voidable  in  his  favour.^  He  may  maintain  an  action  ^  against  the  ven- 
dor during  infancy,  and  he  may,  on  arriving  at  the  age  of  twenty-one 
years,  confirm  his  purchase.^  An  action  at  law  will  not  lie  against  an 
infant  for  fraudulently  representing  himself  of  full  age,  and  thereby  in- 
ducing the  plaintiff  to  contract  with  him  ;*  nor  would  these  facts  con- 
stitute at  law  a  good  replication  to  a  plea  of  infancy  ;*  nor  suffice  as 
the  basis  of  a  replication  on  equitable  grounds.®  But  they  would  entitle 
the  plaintiff  to  relief  if  made  the  subject  of  a  bill  in  equity.^ 

§  23.  But  an  infant  is  competent  to  purchase  for  cash  or  on  credit  a 
supply  of  necessaries ;  and  his  purchase  on  credit  will  be  valid  «ven 
though  it  be  shown  that  he  had  an  income  at  the  time,  sufficient  to 
supply  him  with  ready  money  to  buy  necessaries  suitable  to  his  condi- 
tion.® 

The  necessaries  for  which  the  infant  may  make  a  valid  contract  of 
purchase  are  stated  in  Co.  Litt.  172,  to  be  *'  his  necessary  meat,  drinke, 
apparel  1,  necessary  physicke,  and  such  other  necessaries,  and  likewise 
for  his  good  teaching  or  instruction,  whereby  he  may  profit  himself 
afterwards."  But  these  are  not  the  only  articles  that  are  compre- 
hended by  the  term.  It  includes  also  articles  purchivsed  for  real  use^ 
although  ornamental,  as  distinguished  from  such  as  are  merely  orna- 
mental, for  mere  ornaments  can  be  necessary  to  no  one  ;^  and  it  was 
s:iid  by  Alderson,  B.,  in  delivering  the  judgment  of  the  Court  in  Chap- 
pie V,  Cooper,^^  after  advisement,  that  "  articles  of  mere  luxury  are  al- 
ways excluded,  though  luxurious  articles  of  utility  are  in  some  cases 
allowed.  ...  In  all  cases  there  must  h^i  personal  advantage  from  the 

1  Gibbs  t;.  Merrell,  3  Taunt.  307  ;  Hunt  w.  «  Bartlctt  v.  Wells,  1  B.  &  S.  836 ;  31  L.  J. 

Massey,  5  B.  &  Ad.  902  ;  Holt  v.  Clarencieux,  Q.  B.  57. 

2  Str.  938  ;  Zouch  v.  Parsons,  3  Biirr.  1794  ;  '  Ex  parte  Unity  Joint  Stock  Banking  Aa- 

per  Abbott,  C  J.,  in  The  King  o.  Inhabitants  sociation,  3  De  G.  &  J.  63;  27  L.  J.  Bank, 

of  Chillesford,  4  B  &  C.  at  p.  100.  33  ;    Nelson  v.  Stocker,  4  De  O.  &  J.  458  ; 

«  Warwick  v.  Bruce,  2  M.  &  S.  205.  28  L.  J.  Ch.  760. 

«  Bac.  Abr.  Infancy,  (I)  3  ;  Holt  i;.  Ward,  »  Burghart  v.  Hall,  4  M.  &  W.  727 ;  Pe- 

Stra.  939.  ters  v.  Fleming,  6  M.  &  W.  42. 

♦  Price  V.  Hewett,  8  Ex.  146 ;  Johnson  v.  »  Peters  v.  Fleminir,  6  M.  &  W.  42. 

Pye,  1  Sid.  258 ;  S.  C.  1  Lev.  169;  S.  C.  1  ^  13  M.  &  W.  256.    See,  also,  per  Bram- 

Ke).  918.  well,  B.,  in  Ryder  ».  Wombwell,  L.  R.  3  Ex. 

6  Johnson  v.  Pye,  ut  tupra.  90 ;  37  L.  J.  Ex.  47. 
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contract  derived  to  the  infant  himself, '^^  The  word  necessaries  must 
therefore  be  regarded  as  a  relative  term,  to  be  construed  with  refer- 
ence to  the  infant's  age,  state,  and  degree.^ 

§  24.  The  cases  in  which  these  principles  have  been  applied  are 
quite  too  numerous  to  be  reviewed  in  detail,  but  some  examples  may 
be  selected,  before  considering  the  question  whether  it  is  for  the  Court 
or  jury  to  determine  in  each  case  what  are  or  are  not  necessaries  for 
the  infant. 

Articles  supplied  to  an  undergraduate  at  Oxford  for  dinners  given 
to  his  friends  at  his  rooms,  fruit,  confectionery,  &c.,  &c.,  were  held  not 
necessaries  by  the  Queen's  Bench  in  Wharton  v.  McKenzie,^  and  the 
Exchequer  of  Pleas,  in  a  case  exactly  similar,  held  that  there  was  no 
evidence  for  the  jury,  and  that  the  plaintiff  should  be  nonsuited.^ 

But  where  a  jury  had  found  that  a  purchase  for  the  amount  of  8J. 
0^.  6(2.  for  gold  rings,  a  watch-chain,  and  a  pair  of  breast-pins,  were 
*'  necessaries  "  for  an  undergraduate  at  Cambridge,  the  son  of  a  gen- 
tleman of  fortune  and  a  member  of  Parliament,  the  Exchequer  re- 
fused to  set  aside  the  verdict,  holding  the  question  to  be  one  for  the 
jury.*  Where  the  defendant,  a  captain  in  the  army,  had  ordered  liv- 
ery for  his  servant  and  cockades  for  some  of  his  soldiers,  the  jury 
found  both  to  be  necessaries ;  but  the  Court,  on  motion  for  new  trial, 
required  the  plaintiff  to  abandon  the  charge  for  the  cockades,  holding 
that  they  were  not  necessaries,  Lord  Kenyon  observing,  that  tis  re- 
garded the  livery,  he  could  not  say  that  it  was  not  necessary  for  a 
gentleman  in  defendant's  position  to  have  a  servant,  and  if  so,  the 
livery  was  necessary.^  In  perilous  times.  Lord  Ellen  borough  held 
that  regimentals  sold  to  an  infant  as  a  member  of  a  volunteer  corps 
enrolled  for  the  national  defence,  were  necessaries.*  But  a  chronom- 
eter, costing  682.,  was  held,*  in  the  absence  of  proof  that  it  was  essen- 
tialy  not  to  be  a  necessary  for  an  infant  who  was  a  lieutenant  in  the 
royal  navy.^  A  purchase  of  a  horse  by  an  infant  may  be  valid  if  it 
be  shown  to  be  suitable  to  his  rank  and  fortune  to  keep  horses,  or  if  it 
were  rendered  necessary  by  circumstances  that  he  should  keep  one,  as, 
if  he  were  directed  by  his  physician  to  ride  for  exercise  :  ®  but  a  pur- 
chase of  cigars  and  tobacco  by  an  infant  was  held  not  to  bind  him  ;^ 
nor  was  the  plaintiff  allowed  to  recover  the  cost  of  a  silver  goblet  sold 
to  an  infant  for  IbL  15«.,  which  the  plaintiff  knew  when  he  supplied 
it  to  be  intended  by  the  infant  for  a  present  to  a  friend.^® 

In  the  case  of  Ryder  v.  Wombwell,^^  it  was  finally  settled  that  the 


^  2  Stephen  Com.  307,  ed.  1874. 

3  5  Q.  B.  606. 

"  Brooker  v,  Scott,  11  M.  &  W.  67. 

*  Peters  v.  Fleming,  6  M.  &  W.  42. 

*  Hands  v.  Slaney,  8  T.  R.  578. 

*  Coates  V,  Wilson,  5  Esp.  152. 

^  BeroUes  v,  Ramsay,  Holt,  N.  P.  77. 


"^  Hart  V,  Prater,  1  Jur.  623. 

•  Bryant  ».  Richardson,  14  L.  T.  N.  S.  24 ; 
L.  R.  3  Ex.  93,  in  note. 

i»  Ryder  v.  Worobwell,  L.  R.  3  Ex.  90 ;  in 
Cam.  Scacc.  4  Ex.  32. 
11  L.  R.  3  Ex.  90  ;  4  Ex.  32. 
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issue  whether  goods  sold  to  an  infant  are  necessaries  is  a  question  of 
fact  to  be  left  to  the  jury  ;  but  that  in  this,  as  in  all  other  like  ques- 
tions, the  modern  rule  is  not,  as  formerly,  that  a  case  must  go  to  the  jury 
if  there  be  a  scintilla  of  evidence,  but  that  the  judge  is  to  determine 
(subject,  of  course,  to  review),  whether  there  is  evidence  that  ought 
reasonably  to  satisfy  the  jury  that  the  fact  sought  to  be  proved  is  es- 
tablished. The  facts  were  that  the  defendant,  the  son  of  a  deceased 
baronet,  was  in  the  enjoyment  in  his  own  right  of  an  allowance  of 
500^.  a  year,  during  his  minority,  and  entitled  to  20,0002.  on  coming 
of  age.  He  had  no  fixed  residence,  but  lived,  when  in  London,  with 
his  mother,  and  when  in  the  country,  with  his  eldest  brother,  free  of 
charge.  The  plaintiff  sought  to  recover  from  him  the  following  sums  : 
—  Ist,  25Z.  for  a  pair  of  solitaires,  or  sleeve-buttons,  with  rubies  and 
diamonds ;  2d,  6L  lO^.  for  a  smelling-bottle,  ornamented  with  precious 
stones  ;  3d,  ISL  15«.  for  an  antique  silver  goblet,  with  an  inscription  ; 
4th,  132.  138.  for  a  pair  of  coral  ear-rings.  The  goblet  was  wanted,  as 
the  plaintiff  was  told  by  the  defendant,  for  a  present  to  a  friend,  at 
whose  house  the  defendant  had  been  frequently  a  guest.  Kelly,  C.  B., 
rejected  evidence  offered  by  the  defendant  to  show  that  at  the  time  of 
the  purchase  of  the  solitaires,  the  infant  had  already  purchased  arti- 
cles of  a  similar  description  to  a  large  amount,  no  proof  being  offered 
that  the  plaintiff  knew  this.  The  learned  Chief  Baron  refused  to 
nonsuit,  but  left  it  to  the  jury  to  say  whether  all  or  any  of  the  articles 
were  necessaries,  suitable  to  the  estate  and  condition  in  life  of  the  de- 
fendant. The  jury  found  that  the  solitaires  and  goblet  were  necessa- 
ries, the  other  articles  not.  Leave  was  reserved  to  move  for  a  non- 
suit, or  for  reduction  of  damages,  if  the  Court  should  be  of  opinion 
that  there  was  evidence  for  the  jury  that  one  of  the  two  articles  was 
necessary,  and  not  the  other.  Bramwell,  B.,  was  of  opinion  that  the 
plaintiff  ought  to  have  been  nonsuited,  or  a  verdict  given  for  the  de- 
fendant ;  and  that  the  evidence  to  show  that  the  defendant  was  al- 
ready supplied  with  similar  articles  ought  to  have  been  received. 
Kelly,  C.  B.,  delivered  the  judgment,  holding,  —  first,  that  the  evi- 
dence rejected  at  the  trial  was  properly  excluded ;  secondly,  that  the 
verdict  for  the  price  of  the  goblet  was  against  evidence,  and  should 
be  set  aside  ;  and  thirdly,  that  the  defendant  might  have  a  new  trial 
on  payment  of  costs^  if  he  desired  it,  for  the  price  of  the  solitaires. 
On  the  appeal  it  was  held  unanimously  that  the  plaintiff  ought  to 
have  been  nonsuited.  In  the  opinion  delivered  by  Willes,  J.,  he  made 
the  following  important  preliminary  observations :  '*  We  must  first 
observe  that  the  question  in  such  cases  is  not  whether  the  expenditure 
is  one  which  an  infant  in  the  defendant's  position  could  not  properly 
incur.  There  is  no  doubt  that  an  infant  may  buy  jewelry  or  plate  if  he 
has  the  money  to  pay,  and  pays  for  it ;  but  the  question  is,  whether  it 
is  80  necessary  for  the  purpose  of  maintaining  himself  in  his  station 
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th(it  he  should  have  these  articles^  as  to  bring  them  within  the  exception 
under  which  an  infant  may  pledge  his  credit  for  them  as  necessaries,^^ 
In  reference  to  this  question  the  Court  held  that  judges  know  as  well 
as  juries  what  is  the  usual  and  normal  state  of  things,  and  consequently 
whether  any  particular  article  is  of  such  a  description  as  that  it  may  be 
a  necessary  under  such  usual  state  of  things :  that  if  the  state  of  things 
be  unusual,  new,  or  exceptional,  then  a  question  of  fact  arises  to  be  de- 
cided by  a  jury  under  proper  direction  :  that  the  judge  must  determine 
whether  the  case  is  such  as  to  cast  on  the  vendor  the  onus  of  proving  the 
articles  to  be  necessaries  within  the  exception^  and  whether  there  is  suffi- 
cient evidence  to  satisfy  that  onus.  In  the  application  of  the^e  princi- 
ples to  the  case  before  it,  the  Court  held  that  it  was  not  bound  to  con- 
sider itself  so  ignorant  of  every  usage  of  mankind  as  to  be  compelled, 
in  the  absence  of  all  evidence  on  the  subject,  to  take  the  opinion  of  a 
jury  whether  it  is  so  necessary  for  a  gentleman  to  wear  solitaires  of 
this  description,  that,  though  an  infant,  be  must  obtain  them  on  credit 
rather  than  go  without  them. 

On  the  point  as  to  the  exclusion  of  the  evidence  on  the  trial,  the 
Court  of  Error  expressly  refused  to  decide,  reserving  it  "  to  be  deter- 
mined hereafter." 

§  25.  If  an  infant  be  married,  his  obligations  as  husband  and  father 
in  supplying  necessaries  are  the  same  as  if  he  were  of  full  age,  and  the 
things  necessary  for  his  wife  and  children  are  necessary  for  himself, 
and  what  is  supplied  to  them  on  his  express  or  implied  credit  is  con- 
sidered as  purchased  by  him.^  An  illustration  of  the  maxim,  ^^  Per- 
sona conjuncta  cequiparatur  interesse  proprio^''  is  given  in  Broom's 
Maxims  in  these  terras  :  ^'  So  if  a  man  under  the  age  of  twenty-one 
contract  for  the  nursing  of  his  lawful  child,  this  contract  is  good  and 
shall  not  be  avoided  by  infancy,  no  more  than  if  he  had  contracted  for 
his  own  aliment  or  erudition." 

§  26.  An  infant  being  considered  in  law  as  devoid  of  sufficient  dis* 
cretion  to  carry  on  a  trade,  is  not  liable  on  a  purchase  of  goods  sup- 
plied to  him  for  his  trade,  as  being  necessaries,  whether  he  be  trading 
alone  or  in  partnership  with  another.^  But  if  he  uses  for  necessary 
household  purposes  goods  supplied  to  him  as  a  tradesman,  he  becomes 
liable  for  what  is  so  used.^ 

In  Thornton  v.  Illingworth,^  a  purchase  of  goods  by  an  infant  for 
the  purposes  of  trade  was  treated  by  the  Queen's  Bench  as  constitut- 
ing an  exception  to  the  general  rule  that  the  contracts  of  infants  are 
voidable  only,  not  void.  Bayley,  J.,  said  :  *^  In  the  case  of  an  infant, 
a  contract  made  for  goods,  for  the  purposes  of  trade,  is  absolutely  void, 

1  Turner  v,  Trisbj,  1  Str.  168 ;  RaiDsford  ^  Tuberville  v.  Whitehouse,  1  C  &  P.  94. 

V.  Fen  wick,  Carter,  215.  «  2  B.  &  C.  824.      See,  also,  BeUon  v. 

-2  Why  wall  v.  Champion,  Stra.  1083 ;  Dilk  Hodges,  9  Bing.  365. 
9.  Keighley,  2  Esp.  480. 
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not  voidable  only.  The  law  considers  it  against  good  policy  that  he 
should  be  allowed  to  bind  himself  by  such  contracts."  Littledale,  J., 
concurred  in  this  view. 

But  in  the  previous  case  of  Warwick  v.  Bruce  ^  (not  cited  in  Tliorn- 
ton  V.  lUingworth),  where  the  infant  was  plaintiff  by  his  next  friend»  it 
appeared  that  the  infant  had  paid  40Z.,  part  of  the  total  price  of  87Z. 
108.  which  he  had  agreed  to  give  for  a  quantity  of  potatoes,  and  Lord 
Ellenborough  nonsuited  the  plaintiff  on  the  objection  that  the  contract 
was  a  trading  contract.  A  new  trial  was  granted,  Lord  Ellenborough 
saying :  ^^  It  occurred  to  me  at  the  trial,  on  the  first  view  of  the  case, 
that  as  an  infant  could  not  trade,  and  as  this  was  an  executory  con- 
tract, he  could  not  maintain  an  action  for  the  breach  of  it ;  but  if  I 
had  adverted  to  the  circumstance  of  its  being  in  part  executed  by  the 
infant,  for  he  had  paid  40Z.,  and  therefore  it  was  most  immediately  for 
his  benefit  that  he  should  be  enabled  to  sue  upon  it,  otherwise  he 
might  lose  the  benefit  of  such  payment,  I  should  probably  have  held 
otherwise.  And  I  certainly  was  under  a  mistake  in  not  adverting  to 
the  distinction  between  the  case  of  an  infant  plaintiff  or  defendant.  If 
the  defendant  had  been  the  infant,  what  I  ruled  would  then  have  been 
correct ;  but  here  the  plaintiff  is  the  infant,  and  sues  upon  a  contract 
partly  executed  by  him,  which  it  is  clear  that  he  may  do.'* 

This  case  is  not  reconcileable  with  the  dicta  of  the  judge  in  Thorn- 
ton V.  Illingworth,  for  it  is  plain  that  if  a  contract  is  absolutely  void^  no 
action  can  be  maintained  on  it  or  for  the  breach  of  it  by  anybody. 
The  facts  and  circumstances  of  the  two  cases  are  widely  dissimilar,  and 
the  decision  in  the  earlier  case  seems  to  be  more  in  accordance  with 
general  principles  than  the  reasoning  in  the  later  case.  The  language 
of  the  learned  judges  in  Thornton  v,  Illingworth  was  wider  than  was 
required  for  the  decision  of  the  case  before  them,  and  another  propo- 
sition contained  in  the  same  opinion  has  been  overruled,  as  shown  by 
Lord  Denman  in  Bateman  v.  Pinder,^  decided  in  1842. 

It  should  be  observed  that  the  Infants*  Relief  Act,  1874,  post^  p. 
27,  applies  to  the  trading  contracts  of  an  infant  ;  and  an  infant  trader 
cannot  be  adjudicated  a  bankrupt  on  the  petition  of  a  person  who  has 
supplied  him  with  goods  on  credit  for  the  purposes  of  trade.^ 

§  27.  Previous  to  the  Infants'  Relief  Act  an  infant  might,  on  ar- 
riving at  the  age  of  twenty-one  years,  ratify  and  confirm  a  purchase 
made  during  infancy,  but  only  in  writing.  By  the  9  Geo.  IV.  c.  14, 
s.  6  (usually  called  Lord  Tenterden's  Act),  it  was  provided,  "  that  no 
action  shall  be  maintained  whereby  to  charge  any  person  upon  any 
promise  made  after  full  age^  to  pay  any  debt  contracted  during  infancy, 

^  2  M.  &  8.  205.  and  a  decision  to  the  same  effect  in  Ireland, 

s  8  Q.  B.  574.  In  re  Rainys,  3  Ir.  L.  R.  (Ch.)  459  ;  and  see 

»  Ex  parte  Jones,  18  Ch.  D.  109,  C.  A.,  Reg.  v,  Wilson,  5  Q.  B.  D.  2S,  C.  C.  R. 
overruling  Ex  parte  Lynch,  2  Ch.  D.  227 ; 
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or  upon  ratification  after  full  age^  of  any  promise  or  simple  contract 
made  during  infancy^  unless  such  promise  or  ratification  shall  be  made 
by  some  writing  signed  by  the  party  to  be  charged  therewith." 

The  legal  interpretation  of  the  words  (also  used  in  the  Statute  of 
Frauds),  '*  some  writing  signed  by  the  party  to  be  charged  therewith," 
is  treated  of  in  Part  II.  Ch.  VI.  of  this  Book.  On  the  question  of  the 
sufficiency  of  the  words  used  in  the  written  promise  to  satisfy  the  re- 
quirement of  the  statute,  Rolfe,  B.,  in  delivering  the  judgment  of  the 
Exchequer  of  Pleas  in  Harris  v.  Wall,^  held,  that  the  Act  distinguished 
between  a  new  promise  and  a  ratification  :  and  in  the  case  before  the 
Court,  the  defendant  was  held  liable  on  the  letters  written  by  him,  as 
amounting  to  a  ratification,  though  not  a  new  promise.  And  the  test 
of  a  ratification  was  given  in  these  words :  "  Any  written  instrument 
which  in  the  case  of  adults  would  have  amounted  to  the  adoption  of 
the  act  of  a  party  acting  as  agent,  will,  in  the  case  of  an  infant  who 
has  attained  his  majority,  amount  to  a  ratification."  In  the  report  of 
that  case,  the  reader  will  find  all  the  previous  cases  cited  and  reviewed 
in  the  arguments  of  the  counsel.^ 

§  28.  But  the  writing  must  do  more  than  merely  acknowledge  the 
correctness  of  an  account  as  set  forth,  and  the  satisfaction  of  the  party 
with  the  prices  charged.  It  must  further  contain  something  to  recog- 
nize the  contract  as  an  existing  liability^  in  order  to  constitute  a  ratifi- 
cation. On  this  principle  the  Queen's  Bench  in  Rowe  v.  Hopwood^ 
held  insufficient  to  bind  the  defendant  his  signature  to  a  writing  at  the 
foot  of  the  account  in  these  words :  "  Particulars  of  account  to  end 
of  ye^r  1867,  amounting  to  162Z.  11«.  6rf.,  I  certify  to  be  correct  and 
satisfactory."  Nothing  in  the  words  indicated  the  intention  to  pay  the 
account,  or  to  admit  it  as  an  existing  liability. 

§  28  a.  However,  sect.  5  of  9  Geo.  IV.  c.  14,  has  now  been  repealed 
by  the  Statute  Law  Revision  Act,  1875  (38  &  89  Vict.  c.  66)  ;  and 
by  the  Infants'  Relief  Act,  1874  (37  &  38  Vict.  c.  62)  it  is  provided, 
by  the  1st  section  that,  "  All  contracts  whether  by  specialty  or  by 
simple  contract  henceforth  entered  into  by  infants  for  the  repayment 
of  money  lent  or  to  be  lent,  or  for  goods  supplied  or  to  be  supplied 
(other  than  contracts  for  necessaries),  and  all*  accounts  stated  with  in- 
fants, shall  be  absolutely  void :  provided  always  that  this  enactment 
shall  not  invalidate  any  contract  into  which  an  infant  may  by  any  ex- 
isting or  future  statute,  or  by  the  rules  of  common  law  or  equity, 
enter,  except  such  as  now  by  law  are  voidable." 

And  by  the  2d  section,  that  "  No  action  shall  be  brought  whereby 

1  1  Ex.  122.  S.  724;  Tanner  v.   Smart,  6  B.  &  C.  603 ; 

>  Hartley  v.  Wharton,   II  A.  &  E.  934;  Whippy  v.  Hillary,  3  B.  &  Ad.  399;  Ront- 

Hunt  V.  Massey,  ft  B.  &  Ad.  902 ;  Lobb  v,  ledge  v.  Ramsay,  8  A.  &  E.  221. 

Stanley,  5  Q.  B.  574  ;  Williams  v.  Moor,  11  *  L.  R.  4  Q.  B.  1. 
M.  &  W.  256 ;  Cohen  v.  Armstrong,  1  M.  & 
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to  charge  any  person  upon  any  promise  made  after  full  age  to  pay  any 
debt  contracted  during  infancy,  or  upon  any  ratification  made  after 
full  age  of  any  promise  or  contract  made  during  infancy,  whether  there 
shall  or  shall  not  be  any  new  consideration  for  such  promise  or  ratifi- 
cation after  full  age/' 

The  2d  section  has  been  held  to  apply  to  a  ratification  after  the 
passing  of  the  Act  of  a  contract  made  during  infancy  before  it.^  It 
would  probably  also  be  held  that  a  ratification  could  not  be  used  as  a 
set-off.^  The  ratio  decidendi  of  Rawley  v,  Rawley,  which  was  decided 
under  9  Geo.  IV.  c.  14,  s.  5,  was  that  a  set-off  under  the  Statutes  of 
Set-Off  must  be  of  an  actionable  debt ;  and  that  the  debt  in  that  case, 
not  having  been  ratified  in  writing  so  as  to  comply  with  the  provisions 
of  the  statute,  and  therefore,  not  being  actionable,  could  not  be  used 
by  way  of  set-off. 

Mr.  Pollock  points  out  in  his  work  on  Contracts  (3d  ed.  at  p.  62), 
that  the  expression  contracts  ^^  for  goods  supplied  or  to  be  supplied  " 
is  not  free  from  obscurity.  Had  the  words  been  instead  ^^for  pdy^ 
ment  for  goods  supplied,''  &c.,  the  meaning  would  have  been  clear. 
No  cases  illustrating  the  operation  of  the  Act  upon  sales  and  purchases 
of  goods  ^  have  been  met  with  in  the  reports,  but  from  a  consideration 
of  its  language,  the  effect  of  the  Act  with  reference  to  this  class  of 
contracts  seems  to  be  as  follows  :  — 

When  the  infant  is  the  purchaser  (except  where  he  contracts  for  the 
purchase  of  necessaries)  by  the  1st  section  the  contract  is  absolutely 
void  ;  it  follows  therefore  that  the  2d  section  is  superfluous. 

Ay  hen  the  infant  is  the  seller  the  1st  section  seems  to  have  no  appli- 
cation, and  the  legal  effect  of  the  contract  remains  the  same  as  it  was 
at  common  law  before  the  Act,  t.  e.  it  is  voidable  at  the  infant's  option, 
and  he  may  adopt  and  enforce  it  upon  attaining  his  majority,  or  even 
before.^  But  the  2d  section,  where  the  words  ^^  No  action  shall  be 
brought  whereby  to  charge  any  person  "  are  to  be  observed,  will  have 
the  effect  of  protecting  the  infant  seller  against  an  action  by  the  pur- 
chaser, although  the  infant  may  have  ratified  the  contract  after  reach- 
ing full  age. 

§  29.  As  to  lunatics  and  persons  non  compotes  mentis^  the  rules  of  law 
regulating  their  capacity  to  purchase  do  not  differ  materially  from  those 
which  govern  such  contracts  when  made  by  infants.  There  is  no  doubt 
that  it  is  competent  for  the  lunatic  or  his  representatives  to  show  that 
when  he  made  the  purchase  his  mind  was  so  deranged  that  he  did  not 
know  nor  understand  what  he  was  doing.  Still,  if  that  state  of  mind, 
though  really  existent,  be  unknown  to  the  other  party,  and  no  ad- 

1  Ex  parte  Kibble,  10  Ch.  373.  Ditcham  v.  Wonrall,  5  C.  P.  D.  410;   all 

2  Rawley  v,  Rawley,  1  Q.  B.  D.  460,  C.  A.     cases  of  breach  of  promise  of  marriage. 
«  See  Coxhead  v.  MuUis,  3  C.  P.  D.  439 ;        *  Warwick  v.  Bruce,  2  M.  &  S.  205. 

Northcote    v,   Doaghty,  4    C.  P.  D.  385; 
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Tantage  be  taken  of  the  lunatic,  the  defence  cannot  prevail ;  especially 
where  the  contract  is  not  merely  executory,  but  executed  in  the  whole 
or  in  part,  and  the  parties  cannot  be  restored  altogether  to  their  orig- 
inal position.  In  the  case  cited  in  the  note,  all  the  authorities  will  be 
found  quoted  and  examined.^ 

So  far  as  relates  to  supplies  of  necessaries  to  a  person  of  unsound 
mind,  there  can  be  no  question  that  where  no  advantage  is  taken  of  his 
condition  by  the  vendor,  the  purchase  will  be  held  valid.^ 

§  80.  A  drunkard^  when  in  a  state  of  complete  intoxication,  so  as 
not  to  know  what  he  is  doing,  has  no  capacity  to  contract  in  general,^ 
but  he  would  be  liable  for  absolute  necessaries  supplied  to  hira  while 
in  that  condition  ;  and  Pollock,  C.  B.,  put  the  ground  of  the  liability  as 
follows :  "  A  contract  may  be  implied  by  law  in  many  cases,  even 
where  the  party  protested  against  any  contract.  The  law  says  he  did 
contract,  because  he  ought  to  have  done  so.  On  that  ground  the  cred- 
itor might  recover  against  him  when  sober,  for  necessaries  supplied  to 
him  when  drunk."* 

But  a  contract  entered  into  by  a  person  who  is  so  drunk  as  not  to 
know  what  he  is  doing,  is  voidable  only  and  not  void,  and  may  there- 
fore be  ratified  by  him  when  he  becomes  sober.^ 

§  81.  A  married  woman  is  at  common  law  absolutely  incompetent 
to  enter  into  contracts  during  coverture  ;  in  contemplation  of  law  she 
has  no  separate  existence,  her  husband  and  herself  forming  but  one 
pei-son.^  She  cannot  even,  while  living  apart  from  her  husband  and 
enjoying  a  separate  maintenance  secured  by  deed,  make  a  valid  pur- 
chase on  her  own  account,  even  for  necessaries,  and  when  credit  is 
given  to  her  there  is  no  remedy  but  an  appeal  to  her  honour.^  The 
contract  with  her  was  not,  as  in  the  case  of  an  infant,  voidable  only, 
but  absolutely  void,  and  therefore  incapable  of  ratification  after  her 
coverture  had  ceased.® 

§  82.  The  common  law  exceptions  to  the  general  and  very  rigid  rule 
as  to  the  incapacity  of  a  married  woman  to  bind  herself  as  purchaser 
are  well  defined.  The  first  is,  when  the  husband  is  civUiter  mortuus^ 
dead  in  law,  as  when  he  is  under  sentence  of  penal  servitude,  or  trans- 
portation, or  banishment.^     The  disability  of  the  wife  in  such  cases  is 

^  M.olton  0.  Camroux,  2  Ex.  487 ;  and  in  <  Gore  v,  Gibson,  ubi  supra, 

error,  4  £x.  17.    See,  also,  NieU  v,  Morley,  <^  Matthews  v,  Baxter,  L.  R.  8  £x.  132, 

9  Ves.  478 ;  Beavan  v.  M'Donuell,  9  £x.  309.  where  the  use  of  the  word  *'  void  "  in  Gore  t7. 

3  Marby  v.  Scott,  1  Sid.  112;  Lane  v.  Kirk-  Gibson,  ubi  supra,  is  commented  on. 

wall,  8  C.  &  P.  679 ;  Wentworth  v.  Tubb,  1  Y.  8  Qq^  Littleton,  1 12,  d. 

&  C.  N.  C.  171 ;  Ntlson  v.  Duncombe,  9  Bear.  f  Marshall  v.  Ruttou,  8  T.  R.  545. 

211 ;  Baxter  v.  Earl  uf  Portsmouth,  5  B.  &  C.  ^  Zouch  v.  Parsons,  3  Burr.  1794,  18C5; 

170;  but  see  In  re  Weaver,  21  Ch.D.6l5,C.A.  Com.  Dig.  Baron  &  Feme  (W.). 

*  Molton  V,  Camroux,  ubi  supra;  Pitt  v.  *  Ex  parte  Franks,  7  Bing.  762;  Sparrow 

Smith,  3  Camp.  33 ;  Fenton  t;.  Uolloway,  I  v.  Caruthers,  cited  in  n.,  1  T.  R.  p.  6 ;  De 

Stark.  126 ;  Gore  v,  Gibion,  13  M.  &  W.  623 ;  Gaillon  u,  L'Aigle,  1  B.  &  P.  357. 
Cooke  V.  Clay  worth,  18  Yes.  Jr.  12. 
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said  to  be  suspended,  for  her  own  benefit,  that  she  may  be  able  to  pro- 
cure a  subsistence.  She  may  therefore  bind  herself  as  purchaser  when 
her  husband,  a  convict  sentenced  to  transportation,  has  not  yet  been 
sent  away,^  and  also  when  he  remains  away  after  his  sentence  has  ex- 
pired.^ But  not  if  he  abscond  and  go  abroad  in  order  to  avoid  a 
charge  of  felony.^ 

§  33.  It  was  held  in  some  early  cases  that  where  a  woman's  husband 
was  an  alien,  and  resided  abroad,  and  she  lived  in  England,  and  con- 
tracted debts  here,  she  was  liable ;  Lord  Kenyon,  in  one  case,  putting 
the  decision  ^*  on  the  principle  of  the  old  common  law,  where  the  hus- 
band had  abjured  the  realm."  *   But  this  principle  was  held  not  to  ap- 
ply to  the  case  of  Englishmen   who  voluntarily  abandoned  the  coun- 
try.^    More  modern  cases  seem  to  throw  very  strong  doubt  on  the 
earlier  doctrine  as  regards  the  capacity  of  a  woman,  whose  husband  is 
an  alien,  residing  abroad,  to  contract  debts  for  which  she  can  be  sued 
in  England.     In  Kay  v.  Duchesse  de  Pienne,  where  Lord  Ellenbor- 
ough's  ruling  at  Nisi  Prius  was  confirmed  by  the  Court  in  Banco  (3 
Camp.  123),  his  Lordship  confined  the  doctrine  of  Lord  Kenyon  to 
cases  where  the  husband  has  never  been  in  the  kingdom^  not  simply  re- 
siding abroad,  separate  from  his  wife.     And  in  Boggett  v.  Frier  (11 
East,  303),  the  Court  observed  to  counsel,  that  all  these  old  cases 
were,  so  far  as  opposed  to  Marshall  v.  Rutton  (8  T.  R.  545),  overruled 
by  that  case.     In  Barden  v.  Keverberg,®  where  the  defendant  pleaded 
coverture,  plainti£E  replied  that  defendant's  husband  was  an  alien  re- 
siding abroad,  and  had  never  been  within  the  United  Kingdom  ;  and 
that  the  debt  was  contracted  by  the  defendant  in  England,  where  she 
was  living  separate  and  apart  from  her  husband,  as  a  feme  sole^  and 
that  the  plaintiff  gave  credit  to  her  as  a  feme  sole  ;  and  that  she  made 
the  promise  in  the  declaration  mentioned  as  a  feme  sole.     There  was 
no  demurrer,  but  the  case  was  tried  on  the  facts  alleged  by  the  repli- 
cation, and  denied  by  rejoinder,  and  the  verdict  for  plaintiff  was  set 
aside  by  the  Court  in  Banco.     Parke,  B.,  said :    "  Supposing  the  re- 
plication good,  although  I  have  a  strong  opinion  that  it  is  not  (because 
the  cases  in  which  the  wife  has  been  held  liable,  her  husband  being 
abroad,  apply  only  where  he  is  civiliter  mortuus^^  you  are  bound  under 
it,  to  make  out  that  the  husband  was  an  alien,  that  he  was  resident 
abroad,  and  never  in  this  country,  which  facts  are  now  admitted  — 
and  also  that  the  defendant  represented  herself  as  s,feme  sole^  or  that 
the  plaintiff  dealt  with  her  believing  her  to  be  a  feme  sole;^^  and  the 
same  learned  judge  threw  doubt  upon  the  report  of  what  Lord  Ellen- 
borough  said  in  Kay  v.  Duchesse  de  Pienne. 

1  Ex  parte  Franks,  7  Bing.  762.  Burfleld  v,  De  Pienne,  2  B.  &  P.  N.  R.  380 ; 

^  CarroU  v,  Blencow,  4  Esp.  27.  De  GaiUon  t;.  L'Aigle,  uhi  supra, 

>  Williamson  t7.  Dawes,  9  Bing.  292.  ^  Farrar  v.  Coantess  of  Granard,  1  B  &  P. 

«  Walford  v.  Dachesse  de  la  Pienne,  2  Esp.     N.  R.  80;  Marsh  v,  Hutchinson,  2  B.  &  P. 
553  ;  Franks  v,  De  la  Pienne,  2  Esp.  587 ;     226 ;  Williamson  v,  Dawes,  9  Bing.  292. 

•  2  M.  &  W.  61. 
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§  34.  More  recently  the  case  of  De  Wahl  v.  Braane  ^  came  before 
the  Exchequer.  The  declaration  was  on  an  agreement  to  purchase  the 
interest  of  the  plaintiff  in  the  benefit  of  a  lease  and  school  for  young 
ladies.  Plea  in  abatement,  plaintiff's  coverture.  Replication,  that 
her  husband  was  an  alien,  born  in  Russia,  did  not  reside  in  this  coun- 
try at  the  commencement  of  the  action,  was  never  a  subject  of  this 
country ;  that  the  cause  of  action  accrued  to  plaintiff  in  England, 
while  she  was  a  subject  of  our  lady  the  Queen,  residing  here  separate 
and  apart  from  her  husband  ;  that  defendant  became  liable  to  her  as 
a  single  woman,  and  that  before  and  at  the  time  of  the  commence- 
ment of  the  suit  war  existed  between  Russia  and  this  countrv,  and 
that  her  husband  resided  in  Russia,  and  adhered  to  the  said  enemies 
of  our  lady  the  Queen.  On  demurrer,  held  that  the  wife  could  not 
sue  as  a  feme  sole  ;  that  her  husband  was  not  civiliter  mortuiLS^  and 
that  the  contract  made  during  coverture  was  the  husband's.  In  this 
case  the  action  was  by  the  wife,  but  the  reasoning  of  the  Court  would 
have  been  equally  applicable  if  her  condition  had  been  reversed,  and 
she  had  been  the  defendant  instead  of  the  plaintiff. 

§  35.  The  only  remaining  exception  to  the  absolute  incapacity  of  a 
married  woman  to  bind  herself  as  purchaser  during  coverture,  is  one 
which  arises  under  the  custom  of  London,  and  is  confined  to  the  City 
of  London.  By  that  custom,  2^  feme  covert  may  be  a  sole  trader^  and 
when  so,  she  may  sue  and  be  sued  in  the  City  Courts,  in  all  matters 
arising  out  of  her  dealings  in  her  trade  in  London.  In  the  well-known 
case  of  Beard  v.  Webb,^  where  Lord  Eldon,  C.  J.,  delivered  the  judg- 
ment of  the  Exchequer  Chamber,  reversing  that  of  the  King's  Bench, 
this  custom  is  elaborately  considered,  in  connection  with  the  general 
law  on  the  subject  of  the  wife's  capacity  to  contract  as  9k  feme  sole  dur- 
ing marriage ;  and  the  custom  is  described  in  the  pleadings  as  a  cus- 
tom ^^  that  where  9^  feme  covert  of  a  husband  useth  any  craft  in  the 
said  city  on  her  sole  account,  whereof  her  husband  meddleth  nothing, 
such  a  woman  shall  be  charged  ids  feme  sole  concerning  everything  that 
touched  her  craft." 

§  36.  In  equity  where  a  married  woman  had  separate  estate,  with- 
out restraint  on  anticipation,  she  was,  to  a  certain  extent,  considered 
as  9k  feme  sole  with  respect  to  that  property,  and  might  so  contract  as 
to  render  it  liable  for  the  payment  of  her  debts.  In  respect  of  her 
purchases  the  rule  was  that  if  she,  having  separate  property  unfettered 
by  any  restraint  on  anticipation,  entered  into  a  pecuniary  engagement, 
whether  by  ordering  goods  or  otherwise,  which,  if  she  were  vifeme  sole, 
would  constitute  her  a  debtor,  and  in  entering  into  such  engagement 
she  purported  to  contract  not  for  her  husband  but  for  herself,  and  on 
the  credit  of  her  separate  estate,  and  it  was  so  intended  by  her,  and  so 

1  1  H.  &  N.  178,  and  25  L.  J.  Ex.  843.  band  and  Wife,  361,  ed.  1872,  where  thii 

*  2  B.  &  P.  93 ;  0ee,  also,  Macqaeeo,  Has-    custom  is  set  out  at  length. 
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understood  by  the  person  with  whom  she  was  contracting,  that  consti- 
tuted an  obligation  for  which  the  person  with  whom  she  contracted 
had  the  right  to  make  her  separate  estate  liable.^ 

§  37.  Previous  to  the  Married  Women's  Property  Act,  1882,  leg- 
islation had  already  made  wide  inroads  upon  the  common  law  rules  to 
which  reference  has  been  made.  By  20  &  21  Vict.  c.  85,  s.  21,  a  wife 
deserted  by  her  husband  may  obtain  an  order  to  protect  her  earnings 
and  property,  the  effect  of  which  order  during  its  continuance  is  to 
place  her  "  in  the  like  position  in  all  respects  with  regard  to  property 
and  contracts  as  she  would  be  under  this  Act  if  she  obtained  a  decree 
of  judicial  separation."  And  the  effect  of  such  a  decree  is  stated  by 
the  26th  section  to  be  that  ^^  the  wife  shall  while  so  separated  be  con- 
sidered a  feme  sole  for  the  purposes  of  contract^  and  wrongs  and  in- 
juries, and  suing  and  being  sued  in  any  civil  proceeding."  ^  Further 
provision  is  made  by  the  21  &  22  Vict.  c.  108,  ss.  8, 9,  10,  for  the  pro- 
tection of  pereons  dealing  with  wives  who  have  obtained  the  order 
above  described. 

The  33  &  34  Vict.  c.  93  (amended  by  37  &  38  Vict.  c.  60),  con- 
ferred  upon  married  women  a  separate  estate  in  certain  specified  prop- 
erty, including  their  wages  or  earnings  and  the  investments  thereof, 
deposits  made  by  them  in  savings  banks,  property  in  the  funds,  and 
property  devolving  upon  them  on  an  intestacy,  and  also  conferred  upon 
them  the  same  capacity  to  contract  with  reference  to  this  '*  statutory'' 
separate  estate  which  they  possessed  in  equity,  with  reference  to  their 
equitable  separate  estate ;  but  a  creditor  could  not  enforce  a  claim 
against  the  separate  estate  without  joining  the  husband  as  a  defendant 
in  the  action. 

And  now  the  45  &  46  Vict.  c.  76  (The  Married  Women's  Property 
Act,  1882),  repealing  the  earlier  Acts  of  1870  and  1874,  except  as  to 
any  rights  acquired  or  liabilities  accruing  under  them,  has  entirely  al- 
tered the  position  of  a  married  woman  at  common  law,  and  in  some 
important  respects  her  position  in  equity.  It  enables  a  married  woman 
to  acquire,  hold,  and  dispose  of  every  species  of  property  as  though  she 
were  e^feme  sole^  to  contract,  and  to  sue  and  be  sued  apart  from  her 
husband,  and  confers  upon  her  for  these  purposes  an  independent 
status.  It  thus  destroys,  so  far  as  relates  to  property,  the  old  common 
law  doctrine  of  conjugal  unity.' 

The  effect  of  the  Act,  as  contained  in  the  first  five  sections,  is  that 
when  a  married  woman  is  a  purchaser  the  seller  may  now  bring  an 
action  either  in  the  Queen's  Bench  ^  or  the  Chancery  Division  of  the 

1  Mrs.  Matthcwman'scase,  3Eq.  781,  787.  ^  See  Kamsden  v.  Brearley,  L.  R.  10  Q. 

See,  also,  Shattock  v.  Shattock,  2  £q.  182 ;  B.  147. 

Johnson  v.  Gallagher,  3  De  G.,  F.  &  J.  494  ;  *  See  In  re  Marsh,  Mander  v.  Harris,  24 

London  Chartered  Bank  t.  Lempri^re,  L.  R.  Ch.  D.  222. 

4  P.  C.  572 ;  Ficard  t^.  Hine,  5  Cb.  274 ;  Pike  «  The  Queen's  Bench  Division  now  pos- 

V.  Fitzgibbon,  17  Ch.  D.  454,  C.  A.  sesBes  the  requisite  machinery  for  taking  ac- 
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High  Court  against  her  alone,  for  the  purpose  of  enforcing  his  claim 
against  her  separate  property  ;  but  it  will  still  be  necessary  to  join  the 
husband  as  defendant  in  those  cases  where  alternative  relief  can  be 
obtained  against  him.  What  will  be  included  in  the  wife's  separate 
property  will  depend  to  some  extent  upon  the  date  of  the  marriage. 
It  will  comprise  all  property  settled  to  her  separate  use  without  re- 
straint on  anticipation,  and,  if  the  marriage  took  place  after  the  com- 
mencement of  the  Act,  all  real  and  personal  property  belonging  to  her 
at  the  time  of  the  marriage,  or  acquired  by  or  devolving  upon  her  after 
marriage ;  if  the  marriage  took  place  before  the  commencement  of  the 
Act,  all  real  and  personal  property  to  which  her  title  accrued  after 
the  commencement  of  the  Act.  The  presumption  will  be  that  the 
married  woman's  contract  of  purchase  was  made  with  reference  to  her 
separate  property,  and  it  will  bind  not  only  separate  property  of  which 
she  was  possessed  or  to  which  she  was  entitled  at  the  time  of  the  con- 
tract, but  also  all  after-acquired  separate  property.^  The  better  opin- 
ion would  seem  to  be  that  the  married  woman  under  these  provisions 
is  not  rendered  personally  liable,  but  that,  as  in  equity  before  the  Act, 
an  obligation  is  incurred  which  may  be  discharged  not  by  reaching  her, 
but  by  reaching  her  separate  property. 

A  married  woman  is  rendered  subject  to  the  bankruptcy  laws  in  the 
particular  case  where  she  carries  on  a  trade  separately  from  her  hus- 
band, but  not  otherwise,  and  this  provision  is  confirmed  by  the  new 
Bankruptcy  Act,  I888.2 

As  to  what  constitutes  a  married  woman's  separate  trade  or  busi- 
ness, the  reader  is  referred  to  the  cases  of  Ashworth  v.  Outram  ^  and 
Lovell  V.  Newton.* 

It  is  important  to  observe  that  the  Act  does  not  affect  settlements, 
nor  render  inoperative  any  restraint  upon  anticipation,  present  or 
future.* 

It  may  be  a  question  how  far  the  presumption  which  is  now  raised 
that  the  married  woman  contracted  with  respect  to  her  separate  prop- 
erty will  be  rebutted  by  proof  that  she  has  contracted  under  circum- 
stances in  which  before  the  Act  she  would  have  had  implied  authority 
to  pledge  her  husband's  credit.  Probably  it  would  be  held  that  the 
Act  has  not  affected  the  wife's  position  as  her  husband's  agent,  and 
the  husband's  liability  in  such  cases,  but  the  point  is  one  more  prop- 
erly to  be  considered  under  the  law  of  agency. 

counts  with  all  necessary  inquiries  and  direc-  doabt  expressed  by  Mellish,  L.  J.,  in  Ex 

tions  nsnal  in  the  Chancery  DiTision.    For  parte  Holland,  9  Ch.  807,  311. 

the  form  of  judgment  in  such  an  action  see  *  5  Ch.  D.  923,  C.  A. 

McQueen  v.  Turner,  80  W.  R.  81.  «  4  C.  P.  D.  7. 

1  Thus  overruling  Pike  v.  Fitzgibbon,  17  ^  Sect.  19.    Sec  In  re  Stoner's  Trusts,  24 

Ch.  D.  454,  C.  A.  .  Ch.  D.  195.    The  Court  may  dispense  with 

*  Sect.  152.    This  was  the  law  previous  to  ^he  restraint  under  44  &  45  Vict.  c.  41,  8.  39 

and  under  the  Act  of  1870.    See  Ex  parte  (Conv.  Act,  1882).    Hodges  v.  Hodges,  30  W. 

Jones,   12  Ch.  D.  484,  C.  A.,  solving  the  R.  483;  Tamplin  o.  Miller,  W.  N.(  1882),  44. 

3  • 
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AMERICAN    NOTE. 

§§  6-37.  Who  mat  sell.  It  is  hardly  necessary  to  cite  American  au- 
thorities to  the  general  proposition  that  no  person  can  by  a  sale  give  a  good 
title  to  property  which  he  does  not  own.     The  exceptions  prove  the  rule. 

And  a  sale  in  market  overt  is  with  us  no  exception.  This  was  first  es- 
tablished in  America  by  the  Supreme  Court  of  Massachusetts  in  Towne  v. 
Collins,  14  Mass.  500  (1785),  where  a  thief  sold  a  pair  of  oxen  to  the  defend- 
ant, and  the  real  owner  sustained  trover  against  him  therefor.  See,  also, 
HosacK  r.  Weaver,  1  Yeates,  478  (1795) ;  South  wick  v.  Harndell,  2  Dane 
Ab.  286  (1796) ;  Hardy  v.  Metzgar,  2  Yeates,  347  ;  Browning  v.  Magill,  2 
Harr.  &  Johns.  308,  where  the  sale  was  actually  made  in  a  market  established 
bylaw;  Dame  t*.  Baldwin,  8  Mass.  518;  Hinckley  v.  Merchants'  National 
Bank,  131  Mass.  149 ;  Easton  v.  Worthington,  5  S.  &  R.  130;  Heacock  v. 
Walker,  1  Tyler,  338 ;  Wheelwright  v,  Depeyster,  1  Johns.  471 ;  Mowrey 
V.  Walsh,  8  Cow.  238;  Hoffman  v.  Carow,  20  Wend.  21,  and  22  lb.  285; 
Yentress  v.  Smith,  10  Pet  176 ;  Roland  v.  Gundy,  5  Ohio,  202 ;  Fawcett  v. 
Osbom,  32  111.  425 ;  Jones  r.  Nellis,  41  lb.  482 ;  Arendale  v.  Morgan,  5  Sneed, 
703.  Even  in  England,  although  the  sale  in  market  overt  may  pass  a  good 
title,  the  vendor  himself,  though  innocent  of  the  theft,  is  nevertheless  liable  in 
trover  to  the  real  owner,  the  sale  being  a  conyertion.  Delaney  v.  Wallis,  14 
L.  R.  (Ir.)  31  (1883). 

It  has  sometimes  been  thought  that  public  sales  on  execution  by  a  sheriff 
resembled  th^  English  sales  in  market  overt,  and  passed  a  good  title  to  the 
buyer,  even  though  the  goods  sold  did  not  belong  to  the  execution  debtor ;  but 
the  contrary  is  now  well  settled.  Buffum  v,  Deane,  8  Cush.  41 ;  Griffith  t;. 
Fowler,  18  Vt.  390;  Shearick  v.  Huber,  6  Binn.  2;  Champney  v.  Smith,  15 
Gray,  512 ;  Bryant  v.  Whitcher,  52  N.  H.  158  ;  Symonds  v.  Hall,  37  Me.  358 ; 
Coombs  V.  Gordeu,  59  Me.  Ill ;  Williams  v.  Miller,  16  Conn.  144;  Stone  v. 
Ebberly,  1  Bay,  317.  So  of  public  sales,  by  officers  of  the  United  States  gov- 
ernment, of  property  wrongfully  taken  from  the  owner,  and  branded  with  the 
mark  "  U.  S."  Dawson  v.  Susong,  1  Heisk.  243 ;  Black  r.  Jones,  64  N.  C. 
318.  But  a  sheriff  may  sell  the  property  of  the  defendant  in  the  execution, 
and  give  a  good  title  thereto,  although  the  execution  or  judgment  on  which  it 
was  based  was  erroneous  and  voidable.  See  Bank  of  U.  S.  v.  Bank  of  Washing- 
ton, 6.  Pet.  8  ;  Stinson  v.  Ross,  51  Me.  556 ;  Park  v.  Darling,  4  Cush.  197 ; 
Gay  V.  Smith,  38  N.  H.  171 ;  Jackson  v.  Cadwell,  1  Cow.  623 ;  Woodcock  v, 
Bennett,  1  Cow.  711 ;  Feger  v.  Kroh,  6  Watts,  294.  Otherwise  if  the  judgment 
or  execution  be  absolutely  void.  Camp  v.  Wood,  10  Watts,  118 ;  Caldwell 
V.  Walters,  18  Penn.  St.  79.  And  if  the  judgment  or  execution  had  already 
been  duly  satisfied,  a  subsequent  sale  under  it  conveys  no  title,  even  to  an  inno- 
cent purchaser.  The  power  to  sell  is  absolutely  extinguished  by  the  satisfac* 
tion.  Kennedy  v,  Duncklee,  1  Gray,  65,  in  which  the  subject  is  very  care* 
fully  examined  by  Mr.  Justice  Metcalf.  See  also  Laval  v,  Rowley,  17  Ind. 
36 ;  State  v.  Salyers,  19  lb.  432  ;  Hoffman  v.  Strohecker,  7  WatU,  86;  Gibbs 
r.  Neely,  lb.  305 ;  Wood  v.  Colviu,  2  Hill,  566.     Some  of  these  cases,  but 
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uot  all,  were  sales  to  the  plaintiff  in  the  judgment,  who  must  have  known  of 
the  [Hrevious  payment  Bat  any  distinction  between  one  having  and  one  not 
having  snch  knowledge  is  expressly  repudiated  in  Kennedy  v.  Dancklee. 

As  to  negotiable  Beourities  the  English  €ommon  law  rule  generally  still 
prevails  in  America,  and  such  instruments  pass  from  hand  to  hand  like  coin  or 
bank-bills  ;  so  that  any  holder  may  sell  and  transfer  a  good  title  thereto,  be- 
fore maturity,  to  an  innocent  taker  for  value,  in  the  ordinary  course  of  busi- 
ness, whether  he  himself  be  the  true  owner  or  not  Some  of  the  important 
cases  on  this  point  are  Wheeler  v.  Guild,  20  Pick.  545;  Swift  v.  Tyson,  16 
Pet.  1 ;  Brush  v.  Scribner,  11  Conn.  388 ;  Goodman  v.  Symonds,  20  How. 
343 ;  Seybel  v.  National  Currency  Bank,  54  N.  Y.  288,  containing  many  au* 
thorities.  And  this  rule  has  been  applied  to  United  States  bonds  payable  to 
bearer.  Yermilye  v.  Adams  Express  Ca  21  Wall.  138 ;  Spooner  v.  Holmes, 
102  Mass.  501.  But  the  details  of  this  doctrine  belong  rather  to  a  treatise  on 
Bills  and  Notes  than  to  a  work  on  Sales. 

As  to  sales  by  pledgees,  the  American  decisions  uniformly  recognize  the 
power  of  a  pledgee,  q/ler  a  defatUi,  to  make  a  valid  sale  of  the  entire  pledge 
(without  judicial  process)  and  pass  a  good  title  to  the  purchaser.  See  Stearns 
9.  Marsh,  4  Denio,  227  ;  Washburn  v.  Pond,  2  Allen,  474 ;  Wheeler  v.  New- 
bould,  16  N.  Y.  392  ;  and  many  other  cases.  Good  faith  and  due  notice  are 
always  requisite,  but  the  mode  and  manner  of  making  snch  sales  cannot  be  dis- 
cussed here.     See  Story  on  Bailments,  sec  308. 

The  right  of  a  master  of  a  Teesel  to  sell  the  ship  and  cargo,  in  case  of 
actual  necessity,  and  only  then,  is  well  established  in  America,  the  circum- 
stances being  held  to  create  an  implied  agency.  See  The  Amelie,  6  Wall.  26  ; 
Post  V.  Jones,  19  How.  150;  The  Ship  Packet,  3  Mason,  255 ;  Pope  v.  Nick- 
erson,  3  Story,  466 ;  The  Sarah  Ann,  2  Sumn.  215  ;  Meyers  v.  Bay  more,  10 
Penn.  St  114 ;  Howlaud  v.  India  Ins.  Co.  131  Mass.  255 ;  Gates  v.  Thompson, 
57  Me.  442;  Jordan  t^.  Warren  Ins.  Co.  1  Story,  342  ;  and  many  other  cases  ; 
but  a  consideration  of  what  circumstances  create  such  necessity  would  lead  us 
too  far  from  our  present  subject. 

Factors*  aots  have  been  passed  in  many  American  states,  with  somewhat 
different  phraseology,  and  the  decisions  of  each  state  therefore  must  be  con- 
sidered with  reference  to  the  language  thereof.  Some  general  considerations 
apply  to  them  all.  (1.)  The  person  so  attempting  to  sell  under  a  statute  power 
must  be  really  and  truly  a  factor,  consignee,  or  other  agent  entrusted  with  the 
possession  by  the  owner  for  the  purpose  of  sale ;  and  the  authorities  are  in- 
clined to  construe  these  words  somewhat  strictly.  See  Stollenwerok  v,  Thacber, 
115  Mass.  224,  a  case  of  a  broker;  Nickerson  v.  Darrow,  5  Allen,  419  ; 
Thacher  v.  Moors,  134  Mass.  156;  First  Bank  of  Toledo  v.  Shaw,  61  N.  Y. 
209;  Kinsey  r.  Leggett,  71  N.  Y.  395 ;  Mechanics',  &c..  Bank  v.  Farmers', 
&c,  Bank,  60  N.  Y.  40 ;  Dows  i;.  National  Exch.  Bank,  91  U.  S.  618.  (2.)  He 
most  have  the  actual  posi^ession  of  the  goods,  or  the  documentary  evidence  of 
title.  See  Howland  t*.  Woodruff,  60  N.  Y.  73 ;  Bouito  v.  Mosquera,  2  Bosw. 
401 ,  containing  a  very  valuable  examination  of  the  Factors'  Act,  though  the 
views  of  what  is  meant  by  ^'  possession,"  there  expressed,  appear  to  have  been 
somewhat  modified  in  the  later  cases  of  Pegram  v,  Carson,  10  Bosw.  505,  and 
Garbwright  v,  Wilmerding,  24  N.  Y.  521.     (3.)  If  the  act  merely  authorizes 


86  FORMATION   OF  THE  CONTRACT.  [BOOK  I. 

the  factor  to  sell,  be  cannot  yalidly  pledge  the  goods  for  his  own  debts  even 
to  a  bond  Jide  pledgee.  See  De  Wolf  v.  Gardner,  12  Cusb.  19  ;  Ins.  Co.  v. 
Kiger,  103  U.  S.  352;  Michigan  State  Bank  v.  Gardner,  15  Graj,  374; 
Wright  V.  Solomon,  19  Gal.  64;  Gray  v.  Agnew,  95  111.  315;  McCreary  r. 
Gaines,  55  Tex.  485 ;  Laussatt  t;.  Lippincott,  6  S.  &  R.  391 ;  Hazard  v,  Fiske, 
18  Hun,  277 ;  83  N.  Y.  287 ;  Bott  v.  McCoy,  20  Ala.  578.  Some  statutes 
expressly  give  power  to  pledge.  (4.)  These  acts  do  not  generally  authorize  the 
factor  to  transfer  the  goods  in  payment  of  his  own  preexisting  debt  And  an 
innocent  purchaser  for  such  consideration  takes  no  title ;  nor  does  his  vendee. 
Warner  v.  Martin,  11  How.  209.  (5.)  They  may  sell  on  credit,  and  pass  a 
good  title,  in  the  absence  of  any  instructions  or  usage  to  the  contrary.  Pink- 
ham  V.  Crocker,  77  Me.  563 ;  Greely  v.  Bartlett,  1  Me.  172 ;  Goodenow  v. 
Tyler,  7  Mass.  36.  (6.)  In  Jones  v.  Hodgkins,  61  Me.  480,  the  interesting 
question  arose  whether  a  factor's  hand  Jide  sale  of  goods  still  in  his  possession, 
accompanied  by  actual  delivery,  was  valid,  when  the  principal  had  previously 
sold  them  to  another,  but  had  made  no  delivery,  nor  given  any  order  on,  or 
notice  to,  the  factor  of  such  prior  sale.  A  majority  of  the  court  held  the  sale 
valid ;  a  conclusion  which  seems  right  enough,  on  the  familiar  principles  appli- 
cable to  two  sales  by  the  owner  himself;  in  which  cases  it  is  clear  that  if  de- 
livery be  first  made  to  the  second  vendee,  he  holds  the  property  in  preference 
to  the  former,  at  least  when  he  buys  in  good  faith.  In  analogy  to  the  princi- 
ple of  the  factor's  acts,  there  may  be  some  other  instances  at  common  law, 
where  the  owner  of  property  has  so  far  entrusted  another  with  the  possession, 
and  apparent  ownership,  that  his  sale  to  a  bond  fide  purchaser  would  pass  a 
good  title.  See  Crocker  r.  Crocker,  31  N.  Y.  507 ;  Nixon  c;.  Brown,  57 
N.  H.  34 ;  Rawles  v.  Deshler,  28  How.  Pr.  66 ;  4  Abb.  Ap.  Cas.  12 ;  Western 
Union  R.  R.  v,  Wagner,  65  III.  197.  But  it  requires  some  act  of  the  owner 
strongly  indicating  a  power  of  alienation  in  such  possessor.  Quinn  v.  Davis, 
78  Penn.  St.  15 ;  McMahon  v.  Sloan,  12  lb.  229,  carefully  reviewing  the  au- 
thorities;  Barker  r.  Dinsmore,  72  Penn.  St.  427;  Galvin  v.  Bacon,  11 
Me.  28. 

It  is  hardly  necessary  to  add  that  a  valid  sale  of  personal  property  may  be 
made  by  the  real  owner,  and  a  perfect  title  given,  although  the  same  is  at  the 
time  in  the  adverse  possession  of  another ;  and  the  buyer  may  recover  the 
same  in  his  own  name ;  the  doctrine  of  disseisin  (notwithstanding  some  early 
views  to  the  contrary)  not  applying  to  personal  property.  Cartland  v.  Morri- 
son, 32  Me.  190;  Webber  v.  Davis,  44  lb.  147 ;  Hubbard  v.  Bliss,  12  Allen, 
590 ;  Tome  v.  Dubois,  6  Wall.  554 ;  McEee  v.  Jndd,  12  N.  Y.  622 ;  Hassell  r. 
Borden,  1  Hilt.  120 ;  Hall  v.  Robinson,  2  N.  Y.  293.  And  this  power  of 
making  a  valid  sale  exists,  although  the  property  is  at  the  time  under  an  actual 
attachment  against  the  owner ;  subject  of  course  to  the  creditor's  lien  thereon. 
Fettyplace  v.  Dutch,  13  Pick.  388 ;  Applt;ton  v.  Bancroft,  10  Met.  231  ; 
Storey  r.  Agnew,  2  Bradw.  353 ;  First  Ward  National  Bank  r.  Thomas,  125 
Mass.  278;  tKlinck  i;.  Kelley,  63  Barb.  622  ;  Mumper  v.  Rushmore,  14  Hun, 

591. 

Who  mat  but.  1.  A  minor  may  buy,  and  acquire  as  good  a  title  as 
an  adult;  but  his  legal  liability  for  his  purchases  is  very  different,  and  first  as 
to  necessaries.    These  he  must  pay  for ;  and  he  may  be  sued  on  his  note  or 
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written  promise  given  to  the  plaintiff  for  them.  Dubose  v.  Wheddon,  4 
McCord,  221 ;  Haine  v.  Tarrant,  2  Hill  (S.  C),  400 ;  Smith  v.  Young,  2  Dev. 
&  Batt.  26 ;  Hyman  v.  Cain,  8  Jones  (N.  C),  111 ;  the  amount  recovered 
being  not  necessarily  the  price  agreed,  but  only  their  reasonable  value.  Earle 
V.  Reed,  10  Met.  387 ;  (the  leading  case) ;  Bradley  v.  Pratt,  23  Yt.  385  ; 
Guthrie  v.  Morris,  22  Ark.  411 ;  Richmonds  v,  McMinn,  6  Yerg.  9  ;  Rainwater 
V,  Durham,  2  N.  &  McC.  524 ;  Morton  t;.  Stewart,  5  Bradw.  533  ;  and  in  any 
suit  for  alleged  necessaries  two  questions  always  arise:  1st.  Whether  the 
articles  come  within  the  class  of  things  called  necessaries,  for  which  an  infant 
can  be  liable  under  any  circumstances ;  2d.  Whether  the  specific  articles  sued 
for  were  actually  necessary  tor  the  defendant  in  this  particular  case.  The  first 
is  for  the  Court,  the  second  for  the  jury. 

And  necessaries  for  a  minor,  whatever  they  may  be  for  other  persons,  seem 
to  be  limited  to  personal  wants,  either  of  body  or  mind  ;  but  it  does  not  fol- 
low that  all  purchases  for  such  wants  are  necessary  ;  a  species  of  logic  which 
has  led  some  to  assume  that  because  an  infant  is  not  liable  for  anything  not 
personally  beneficial  to  him,  he  is  liable  for  all  things  which  are  so  beneficial. 
Both  are  non  sequiturs. 

Whether  the  articles  sued  for  were  actually  necessaries  or  not,  is  a  question 
of  fact,  to  be  submitted  to  a  jury,  unless  in  a  very  clear  case,  when  a  jud^ 
would  be  warranted  in  directing  a  jury  authoritatively  that  some  articles,  as, 
for  instance,  diamonds  or  race  horses,  cannot  be  necessaries  for  any  minor. 
Davis  V.  Caldwell,  12  Cush.  at  p.  514;  Bent  v.  Manning,  10  Vt  225  ;  Bee- 
ler  V,  Young,  1  Bibb,  519  ;  Stanton  v,  Willson,  3  Day,  37  ;  Mohney  v.  Evans, 
51  Penn.  St.  80 ;  Glover  v,  Ott,  1  McCord,  572.  In  a  clear  case  therefore  the 
Court  has  power  to  direct  authoritatively,  as  a  matter  of  law,  that  the  infant 
is  not  primarily  liable,  and  Courts  have  frequently  held  that  purchases  for 
business  purposes  do  not  bind  him :  such  as  supplies  to  his  vessel,  A.  B.  v. 
Fogarty,  2  Dane  Ab.  25 ;  horses  for  business  purposes,  or  their  board  if  he 
has  them,  Merriam  v.  Cunningham,  11  Cush.  40;  Mason  v.  Wright,  13  Met. 
306;  Graces.  Hale,  2  Humph.  27;  Beeler  v.  Young,  1  Bibb,  520;  Smith- 
peters  V.  Griffin,  10  B.  Mon.  259;  Rainwater  v,  Durham,  2  N.  &  McC.  524; 
Counts  V.  Bates,  Harp.  (S.  C.)  464;  farming  supplies,  Decell  v.  Lewenthal, 
57  Miss.  331 ;  (but  Mohney  v,  Evans,  51  Penu.  St.  80,  leaves  such  a  case  to  a 
jury  ;)  carriages  for  carrying  passengers  for  profit,  McCarthy  v,  Henderson,  138 
Mass.  310 ;  lumber  to  erect  a  dwelling-house.  Freeman  v.  Bridger,  4  Jones 
Law  (N.  C),  1 ;  or  necessary  repairs  on  it,  Tupper  v.  Cad  well,  12  Met.  559 ; 
Wallis  V.  Bardwell,  126  Mass.  366 ;  nor  money  borrowed  for  such  purposes. 
West  V,  Gregg,  1  Grant,  63 ;  Price  v,  Sanders,  60  Ind.  311 ;  insurance  on  his 
stock  of  goods,  N.  H.  Mut.  Fire  Ins.  Co.  v,  Noyes,  32  N.  H.  345  ;  wages  of  his 
employees,  Hughes  v.  GiiUans,  10  Phil.  Rep.  618  ;  travelling  expenses  for  pleas- 
ure, McKanna  v.  Merry,  61  111.  177  ;  a  college  education,  Middlebury  Col- 
lege r.  Chandler,  16  Yt.  686,  though  it  seems  that  this  last  might  be  well  left 
to  the  jury  in  each  particular  case  ;  services  or  expenses  of  counsel  in  prosecut- 
ing a  suit  to  protect  the  title  to  real  estate,  Phelps  v.  Worcester,  11  N.  H.  51 ; 
but  see  Epperson  t^  Nugent,  57  Miss.  45.  Some  of  these  cases  may  have  pro- 
ceeded upon  the  ground  that  the  minor  had  a  guardian  whose  right  and  duty 
it  was  to  look  afler  the  minor's  property. 
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On  the  other  hand,  it  is  held  that  things  purchased  for  and  adapted  to  his 
personal  wants  may  be  recovered  for,  if  found  bj  the  jury  to  have  been  suit- 
able in  kind,  quality,  or  degree.  Barnes  v.  Barnes,  50  Conn.  572.  And  Courts 
have  allowed  recoveries  for  such  things  as  attorney's  services  in  defending  bim 
on  a  bastardy  process.  Barker  v.  Hibbard,  54  N.  H.  539,  a  valuable  case ;  or 
in  collecting  a  note  due  the  infant,  Thrall  v,  Wright,  88  Yt  494 ;  or  in  prose- 
cuting a  suit  by  a  girl  for  her  seduction,  Munson  v.  Washband,  31  Conn.  303 ; 
for  dental  services,  Strong  v,  Foote,  42  Conn.  203 ;  for  a  wedding  suit,  Sams 
V.  Stockton,  14  B.  Mon.  232;  Jordan  v.  Coffield,  70  N.  C.  110;  for  money 
actually  paid  by  the  plaintiff  at  the  minor's  request  to  one  who  had  supplied 
the  necessaries,  Swift  v.  Bennett,  10  Cush.  436 ;  Randall  v.  Sweet,  1  Denio, 
460 ;  Conn  v,  Coburn,  7  N.  H.  368 ;  necessaries  for  his  wife  and  children  as 
well  as  himself,  Cantine  p.  Phillips,  5  Harring.  428;  Price  v.  Sanders,  60  Ind. 
311.  One  of  the  important  elements  which  always  enters  into  the  inquiry  is, 
whether  he  had  a  parent  or  guardian  able  and  willing  to  support  him.  If  he 
had,  then  there  could  have  been  no  necessity  for  the  supplies  furnished  him, 
and  his  responsibility  therefor  must  fail.  S^ift  v,  Bennett,  10  Cush.  at  p. 
437  ;  Guthrie  v.  Murphy,  4  Watts,  80  ;  Connolly  v.  Hull,  3  McCord,  6;  Wail- 
ing V.  Toll,  9  Johns.  141 ;  Perrin  v.  Wilson,  10  Mo.  451 ;  Klive  v.  L'Amou- 
reux,  2  Paige,  419 ;  Atchison  v.  Bruff,  50  Barb.  381 ;  McKanua  v.  Merry,  61 
111.  117.  Therefore  an  infant  residing  at  home  and  under  the  care  of  his  father 
is  not  liable  even  for  things  in  themselves  necessaries.  If  he  were,  the  father 
would  be  deprived  of  his  right  to  determine  what  the  character  of  that  support 
should  be.  And  the  mere  poverty  of  the  father,  without  any  proof  of  a  refusal 
or  neglect  to  supply  his  son,  does  not  render  the  latter  liable.  Hoyt  v.  Casey, 
114  Mass.  397  ;  and  if  he  has  sufficient  ready  money  to  buy  for  cash,  it  may 
be  he  is  not  liable  for  purchases  on  credit.     Rivers  t^.  Gregg,  5  Rich.  Eq.  274. 

It  is  for  this  reason  an  infant  may  always  show  that  he  was  already  fully 
supplied,  and  therefore,  although  the  articles  sued  for  were  suitable  in  them- 
selves, they  were  not  necessary  for  him  when  bought ;  and  this  is  a  good  de* 
fence,  although  the  vendor  had  no  knowledge  of  the  existing  supply.  Barnes 
V,  Toye,  13  Q.  B.  D.  410  (1884),  a  very  important  case  decided  since  the  last 
English  edition  of  this  work.  But  the  same  rule  had  long  before  been  laid 
down  in  this  country.  See  Johnson  v.  Lines,  6  W.  &  S.  80  (1843)  ;  Trainer 
V,  Trumbull,  141  Mass.  527,  in  which  a  minor  taken  from  the  almshouse  with 
his  father's  consent  and  maintained  by  the  plaintiff  with  a  home  and  suitable 
necessaries,  was  held  liable  on  an  implied  contract  for  their  reasonable  value, 
although  he  might  have  still  had  a  home  in  the  almshouse.  Emancipation  by 
his  father,  and  the  carrying  on  of  business  for  himself  does  not  enlarge  his  liabil- 
ity for  non-necessaries.  Mason  v,  Wright,  13  Met.  306.  Not  even  if  he  falsely 
represents  himself  to  the  seller  as  of  full  age.  The  law  of  estoppel  is  not  ap- 
plicable. If  not  bound  by  his  positive  contracts,  he  certainly  cannot  be  by  his 
mere  representations.  Merriam  t;.  Cunningham,  11  Cush.  40;  Sims  v.  Ever- 
hart,  102  U.  S.  300;  Burley  v.  Russell,  10  N.  H.  184;  Brown  v,  McCune,  5 
Sandf.  224;  Conrad  v.  Lane,  26  Minn.  389  ;  Whitcomb  v.  Joslyn,  51  Vt  79  ; 
Studwell  r.  Shapter,  54  N.  Y.  249  ;  Bateman  v.  Kingston,  6  L.  R.  (Ir.)  328 
(1880);  Wieland  v.  Kobick,  110  111.  16;  Baker  v.  Stone,  136  Mass.  405; 
Heath  v.  Mahouey,  7  Hun,  100.    The  burden  of  proving  that  the  articles  were 
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necessaries,  is  always,  of  course,  od  the  plaintiff.    Wood  t;.  Losej,  50  Mich. 
475 ;  Thrall  ».  Wright,  38  Vt.  494;  Nichoisoa  v.  Wilborn/ 13  Geo.  475. 

The  Sopreme  Court  of  New  Hampshire  recently  decided  that  an  infant  is 
liable  for  noo-neoessaries  —  (goods  to  trade  with)  — -  to  the  extent  that  they 
are  really  beneficial  to  him  ;  a  decision  which  of  course  abolishes  all  distinc- 
tion between  necessaries  and  other  purchases ;  since  he  is  liable  only  to  the 
same  extent,  even  for  the  necessaries  of  life.  The  practical  application  of  the 
above  doctrine  by  ordinary  juries  will  probably  do  away  with  the  defence  of 
infancy  altogether.  Perhaps  that  was  intended.  Mr.  Justice  Stanley  certainly 
supports  the  decision  with  much  force.  See  Hall  v.  Butterfield,  59  N.  H.  354 
(1879)  ;  Barilett  v.  Bailey,  lb.  408.  His  purchases,  however,  even  for  non- 
necessaries,  may  be  ratified  after  he  is  of  age,  so  as  to  make  him  liable  on  the 
original  contract,  Minock  v.  Shortridge,  21  Mich.  304.  Keeping  and  using  the 
property  bought,  or  selling  it  after  his  majority,  is  one  of  the  most  effectaal 
means  of  ratification,  though  not  the  only  one.  See  Boyden  v.  Boy  den,  9  Met 
519  ;  Boody  v,  McKenney,  23  Me.  517 ;  Lawson  v.  Lovejoy,  8  Greenl.  405  ; 
Aldricht;.  Grimes,  10  N.  H.  194;  Cheshire  v.  Barrett,  4  McCord,  241 ;  Alex- 
ander t7.  Heriot,  1  Bailey  Eq.  223 ;  Deason  v.-  Boyd,  1  Dana,  45  ;  Robinson  v. 
Hoskins,  14  Bush,  393;  Eubanks  v.  Peak,  2  Bailey,  497;  Philpot  v.  Sand- 
wich Man.  Co.  20  Neb.  —  In  Thing  r.  Libbey,  16  Me.  55,  the  minor  resold 
the  property  before  he  was  of  age,  and  kept  it  afterwards  as  agent  or  trustee 
of  his  vendee ;  and  this  was  held  no  ratification.  And  probably  if  a  minor 
sold  the  property  before  his  majority,  the  mere  retention  afterwards  of  the 
proceeds  of  such  sale  woald  not  be  a  ratification  of  the  original  purchase.  See 
Walsh  t;.  Powers,  43  N.  Y.  23. 

Ab  to  a  silent  ratificatioo,  the  better  rule  seems  to  be  (notwithstanding  some 
opinions  to  the  contrary),  that  mere  silence  or  failure  to  give  notice  of  disaffirm- 
ance does  not  alone  constitute  at  common  law  a  ratification,  in  the  absence  of 
any  continued  use,  benefit,  or  control  of  the  property  purchased.  See  Smith 
V.  Kelley,  18  Met.  309 ;  N.  H.  Mut.  Fire  Ins.  Co.  v.  Noyes,  32  N.  H.  345. 
This  is  sometimes  regulated  by  statate.  In  a  few  American  States  a  ratifica- 
tion must  be  in  writing,  but  in  most  the  common  law  still  prevails.  And  when 
words  alone  are  relied  upon  as  a  ratification  of  his  promise  to  pay  for  goods 
purchased,  they  must  amount  to  a  new  promise  or  positive  intention  to  pay. 
A  mere  acknowledgment  of  the  existence  or  justice  of  the  debt,  or  that  it 
ought  to  be  paid,  will  not  alone  sufiice.  Proctor  v.  Sears,  4  Allen,  95 ;  Ford 
V.  Phillips,  1  Pick.  202 ;  Wilcox  v.  Boath,  12  Conn.  550 ;  Thompson  v.  Lay, 
4  Pick.  48  ;  Catlin  r.  Haddox,  49  Conn.  492.  But  positive  proof  is  not  neces- 
sary that  at  the  time  of  the  ratification  he  knew  he  was  not  originally  liable. 
He  is  presumed  to  know  the  law  on  that  subject  as  well  as  on  others.  Morse 
V.  Wheeler,  4  Aileo,  570,  the  leading  case  on  that  point ;  Taft  v.  Sergeant,  18 
Barb.  320 ;  Ring  v.  Jamison,  2  Mo.  App.  584 ;  S.  C.  66  Mo.  424 ;  Anderson 
V.  So  ward,  40  Ohio  St.  325,  also  a  valuable  case.  Some  dicta  to  the  contrary 
no  doubt  exist. 

An  infant's  sales  may  also  be  avoided  as  well  as  bis  purchases,  even  during 
minority ;  and  if  duly  avoided  he  may  reclaim  his  property,  wherever  he  can 
find  it,  and  some  say  even  in  the  hands  of  an  innocent  purchaser  from  his  ven- 
dee.     Shipman  v.  Horton,  17  Conn.  481 ;  Stafford  v.  Roof,  9  Cow.  626 ; 
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Chapin  v.  Sbafer,  49  N.  Y.  407 ;  Towle  v.  Dresser,  73  Me.  252,  a  valuable 
case ;  Carr  v,  Clough,  26  N.  H.  280;  Myers  v,  Saunders,  7  Dana,  506. 

The  consideration  of  the  minor's  dutj  to  return  the  consideration  received, 
and  of  the  other  party's  rights  thereto  after  avoidance,  would  lead  us  too  far 
from  our  present  subject.  This  note  and  the  foregoing  authorities  refer  solely 
to  an  infant's  purchases  and  sales  of  personal  property.  The  consideration  of 
his  rights  and  liabilities  otherwise  belong  to  a  treatise  on  Contracts,  or  on  In- 
fancy ;  and  his  power  to  bind  his  father  by  his  purchases  comes  properly  under 
the  head  of  Agency. 

2.  The  purchases  and  sales  of  a  lunatic  are  voidable  only,  not  void.  The 
other  party  is  always  bound,  even  if  wholly  executory.  Allen  v.  Berry  bill, 
27  Iowa,  540 ;  and  his  purchase  of  necessaries  is  not  even  voidable.  La  Rue 
V.  Gilkyson,  4  Fenn.  St.  375 ;  Richardson  r.  Strong,  13  Ired.  106 ;  Ex  parte 
Northington,  1  Ala.  Sel.  Gas.  400 ;  Sawyer  v.  Lufkin,  56  Me.  308 ;  Van  Horn 
tt.  Hann,  39  N.  J.  Law,  207  ;  Skidmore  v.  Romaine,  2  Bradf.  122  ;  Barnes  v. 
Hathaway,  66  Barb.  457  ;  Blaisdell  v.  Holmes,  48  Yt.  492.  And  perhaps  the 
word  necessaries  has  a  broader  meaning  than  in  case  of  infants.  See  Kendall 
v.  May,  10*  Allen,  59.  Counsel  fees  rendered  in  good  &ith  to  test  the  question 
of  his  insanity  come  within  this  class,  Hallett  v.  Oakes,  1  Cush.  296;  so  of 
medical  aid  to  his  wife.  Pearl  v.  M' Do  well,  3  J.  J.  Marsh.  658.  And  the 
present  tendency  is  to  hold  him  liable  for  goods  furnished  or  valuable  services 
rendered,  though  not  necessaries,  if  furnished  in  good  faith,  and  without  reason 
to  suspect  insanity,  and  he  has  not  been  judicially  declared  insane.  Young  v. 
Stevens,  48  N.  H.  133,  an  important  case ;  Beals  i;.  See,  10  Penn.  St.  56 ; 
Ballard  v.  McKenna,  4  Rich.  (S.  C.)  Eq.  358  ;  Mut.  Life  Ins.  Co.  v.  Hunt,  14 
Hun,  169;  79  N.  Y.  541,  a  loan  of  money;  Matthiessen  t;.  McMahon,  38 
N.  J.  Law,  536 ;  McCormick  v.  Littler,  85  111.  62 ;  Lancaster  Co.  Bank  v. 
Moore,  78  Penn.  St.  407,  a  negotiable  note  given  for  borrowed  money ;  Wilder 
V,  Weakly,  34  Ind.  181 ;  Fay  v.  Burditt,  81  Ind.  433 ;  Abbott  v.  Creal,  56 
Iowa,  175;  Campbell  v.  Hill,  23  Upper  Can.  C  P.  473.  But  such  knowledge 
or  information  as  would  lead  a  prudent  person  to  suspect  insanity  may  prevent 
a  recovery,  even  if  there  was  no  bad  faith.  Lincoln  v.  Buckmaster,  32  Yt. 
652 ;  and  at  the  second  trial  of  Beavan  t;.  McDonnell,  cited  by  the  author,  the 
lunatic  prevailed,  because  his  demeanor  at  the  time  of  making  the  contract 
was  such  '^  as  to  lead  to  the  inevitable  conclusion  that  he  was  insane."  10  Exch. 
184.     And  see  Alexander  v.  Haskins,  68  Iowa,  73  (1885). 

3.  That  a  sale  made  by  one  too  intoxioated  to  understand  the  nature  of 
the  transaction  may  be  set  aside,  although  such  intoxication  be  voluntary  and  not 
attributable  to  the  other  party,  was  abundantly  settled  in  Barrett  r.  Buxton,  2 
Aik.  167  (1827),  the  leading  case  in  America  on  this  subject  See,  also,  French 
V.  French,  8  Ohio,  214;  Warnock  v,  Campbell,  25  N.  J.  Eq.  485.  Such 
sales,  however,  are  only  voidable,  not  void,  and  may  be  ratified  when  sober. 
Carpenter  r.  Rogers,  59  Mich., ,  and  cases  cited. 

4.  As  to  married  woxnen  the  modern  statutes  have  so  much  enlarged  their 
liabilities  for  their  purchases  that  the  older  decisions  have  now  but  little  applica- 
tion ;  but  where  the  common  law  still  prevails,  a  married  woman's  contracts 
are  generally  held  absolutely  void  ;  so  void  that  her  ratification  of  them,  by  a 
new  promise  after  she  becomes  sole,  is  not  binding.     See  Smith  v.  Allen,  1 
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Lans.  101 ;  WatkiDs  v.  Halstead,  2  Sandf.  311  ;  Waters  v.  BeaD,  15  Geo.  858 ; 
Hajward  v.  Barker,  52  Vt  429  ;  Kennerly  v.  Martin,  8  Mo.  698 ;  Mosick  v. 
DodsoD,  74  Mo.  624,  examiniug  the  autborities;  Porterfield  v.  Butler,  47 
Miss.  165.  But  there  is  much  reason  and  some  authority  for  saying  that  she 
might  ratify  purchases  for  her  own  personal  benefit,  as  necessaries  for  herself; 
or  supplies  for  her  own  house  ;  or  improvements  on  her  own  estate.  And  a  new 
promise  to  pay  for  them  after  she  became  sole  has  often  been  held  valid.  See 
Goulding  V.  Davidson,  28  Barb.  438 ;  26  N.  Y.  604,  in  which  the  subject  is 
elaborately  examined  ;  Hubbard  v.  Bugbee,  55  Yt.  506 ;  Vance  r.  Wells,  8 
Ala.  399.  Hemphill  v,  McGlimans,  24  Penn.  St.  367,  may  perhaps  go  even  too 
far  in  this  direction. 

Want  of  space  prevents  us  from  stating  in  full  the  various  American  statutes 
on  married  women  ;  suffice  it  to  say  that  many  remove  her  disability  altogether, 
while  a  few  still  provide,  expressly  or  impliedly,  that  she  cannot  contract  with 
her  husband,  or  with  a  firm  of  which  he  is  a  member.  See  Edwards  v.  Ste- 
vens, 3  Allen,  315 ;  Lord  v.  Parker,  3  Allen,  127  ;  Ingham  v.  White,  4  Allen, 
412 ;  Plumer  v.  Lord,  7  Allen,  481 ;  Stimson's  American  Statute  Law,  Art. 
640,  §§  6400  et  seq* ;  Kelly  on  the  Contracts  of  Married  Women. 
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SECTION   I.  —  OP  MUTUAL  ASSENT. 

§  38.  The  assent  of  the  parties  to  a  sale  need  not  be  express.  It 
may  be  implied  from  their  language,^  or  from  their  conduct;*  may  be 
signified  by  a  nod  or  a  gesture,  or  may  even  be  inferred  from  silence 
in  certain  cases ;  as  if  a  customer  takes  up  wares  off  a  tradesman's 
counter  and  carries  them  away,  and  nothing  is  said  on  either  side,  the 
law  presumes  an  agreement  of  sale  for  the  reasonable  worth  of  the 
goods.^ 

^  See  a  curious  case  of  what  one  of  the  agreement,  which  was  intended  to  form  the 

jndges   termed  a  ''grumbling"  assent,  in  basis  of  a  formal  contract,  to  be  afterwards 

Joyce  V,  Swan,  1 7  C.  B.  N.  S.  84.  executed  by  them  both. 

^  Brogden  t^.  Metropolitan  Railway  Com-  *  Bl.  Com.  book  ii.  ch.  SO,  p.  443 ;  Hoad- 

pany,  2  App.  Caa.  666.  where  the  parties  had  ley  i;.  M'T^ine,  per  Tindal,  C.  J.,  10  Bing. 

acted  upon  the  terms  of   a  draft  proposed  482. 
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§  39.  But  the  assent  must,  in  order  to  constitute  a  valid  contract, 
be  mutual^  and  intended  to  bind  both  sides.  It  -must  also  co-exist  at 
the  same  moment  of  time.  A  mere  proposal  by  one  man  obviously 
constitutes  no  bargain  of  itself.  It  must  be  accepted  by  another,  and 
this  acceptance  must  be  uncanditionaL  If  a  condition  be  affixed  by 
the  party  to  whom  the  offer  is  made,  or  any  modification  or  change  in 
the  offer  be  requested,  this  constitutes  in  law  a  rejection  of  the  offer, 
and  a  new  proposal,  equally  ineffectual  to  complete  the  contract  until 
assented  to  by  the  first  proposer.  Thus,  if  the  offer  by  the  intended 
vendor  be  answered  by  a  proposal  to  give  a  less  sura,  this  amounts  to 
a  rejection  of  the  offer,  which  is  at  an  end,  and  the  party  to  whom  it 
was  made  cannot  afterwards  bind  the  intended  vendor  by  a  simple 
acceptance  of  the  first  offer. 

Tiie  assent  must  either  be  communicated  to  the  other  party,  or  some 
act  must  have  been  done  which  the  other  party  has  expressly  or  im- 
pliedly offered  to  treat  as  a  communication,  as,  e,  g,^  in  contracts  by 
correspondence,  the  posting  of  the  letter  of  acceptance  ;  or  the  assent 
may  be  inferred  from  subsequent  conduct ;  but  an  assent  which  is 
neither  communicated  to  the  other  party  nor  followed  up  by  action,  a 
mere  ^*  mental  assent,"  as  it  is  termed,  is  insufficient.^ 

•  The  cases  are  very  numerous^  in  support  of  these  principles,  which 
are  common  to  all  contracts.  A  few  only  of  those  peculiarly  illus- 
trative of  the  rules  as  applied  to  contracts  of  sale  need  be  specially 
noticed. 

§  40.  In  Hutchinson  v.  Bowker,^  the  defendant  wrote  an  offer  to 
sell  a  cargo  of  good  barley ;  the  plaintiff  replied :  ^^  Such  offer  we 
accept,  expecting  yon  will  give  ns  fine  barley^  and  full  weight.^^  The 
defendant  wrote  back :  ♦*  You  say  you  expect  we  shall  give  you  '  fine 
barley.'  Upon  reference  to  our  offer  you  will  find  no  such  expression. 
As  such,  we  must  decline  shipping  the  same."  It  was  shown  on  the 
trial  that  good  barley  and  fine  barley  were  terms  well  known  in  the 
trade,  and  that  fine  barley  was  the  heavier.  The  jury,  although  find- 
ing that  there  was  a  difference  in  the  meaning  of  the  two  words,  found 
a  verdict  for  plaintiff.  The  Court  held  that  it  was  for  the  jury  to  de- 
termine the  meaning  of  the  words,  and  for  the  Court  to  decide  whether 

1  Brogden  v.  Metropolitan  Railway  Com*  7  H.  &  N.  103,  and  30  L.  J.  Ex.  376  ;  Honey- 

pany,    3  App.   Cas.  666,  where  Lord  Sel-  man  v.  Marryat.  6  H.  L.  C.  U  2 ;  Andrews  i7. 

borne,  at  p.  688,  and  Lord  Blackbom,  at  p<  Garrett,  6  C.  B.  N.  S.  262 ;  Proprietors  Eng. 

691,  take  occasion  to  dissent  from  some  un-  &  For.  Cr.  Co.  v.  Arduin,  L.  R.  5  H.  L.  64 ; 

reported  expressions  of  opinion  on  this  point  Addinel's  case,  I  Eq.  225,  aflT.  in  H.  L.  sub 

by  the  jndges  of  the  Court  of  Common  nom.  Jackson  v.  Turquand,  L.  R.  4  H.  L. 

Pleas.  305;  Crossley  r.  Haycock,  18  Eq.  180,  and 

^  Champion  v.  Short,  I  Camp.  63 ;  Rout-  cases  there  cited  ;  Appleby  v.  Johnson,  L.  R. 

ledge  t;.  Grant,  4  Bing.  6.53 ;  Hutchinson  v.  9  C.  P.  1 58  ;  Stanley  v.  Dowdeswell,  L.  R. 

Bowker,  5  M.  &  W.  535 ;  Jordan  v.  Norton,  10  C.  P.  102  ;   Wynne^s  case,  8  Ch.  1002  ; 

4  M.  &  W.  155;  Wontner  v.  Sharp,  4  C.  B.  Beck's  case,  9  Ch.  392;  Lewis  v.  Brass,  3 

404  ;  Duke  v,  Andrews,  S  Ex.  290;  Chaplin  Q.  B.  D.  667,  C.  A. 
V.  Clarke,  4  Ex.  403 ;  Forster  v.  Rowland,         •  5  M.  &  W.  535. 
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there  had  been  mutual  assent  to  the  contract ;  and  the  plaintiff  was 
nonsuited,  on  the  ground  that  he  had  not  accepted  the  defendant's  offer. 

In  Hyde  v.  Wrench,^  defendant  offered  to  sell  his  farm  to  plaintiff 
for  1,000Z.  The  plaintiff,  thereupon,  offered  him  950Z.,  which  defend- 
ant refused.  Plaintiff  then  accepted  the  offer  at  1,0002.,  but  defendant 
declined  to  complete  the  bargain.  Held,  on  demurrer,  by  Lord  Lang- 
dale,  that  when  plaintiff,  instead  of  accepting  the  first  offer  uncon- 
ditionally  answered  it  by  a  counter-proposal  to  purchase  at  a  lower 
price,  ^^he  thereby  rejected  the  offer,"  and  that  no  contract  had  ever 
been  complete  between  the  parties. 

But  a  mere  inquiry  of  the  proposer  whether  he  will  agree  to  modify 
the  terms  of  his  offer,  is  not  a  counter-proposal  entitling  him  to  treat 
his  offer  as  rejected.  Thus,  in  Stevenson  v.  McLean,^  the  defendant, 
being  possessed  of  warrants  for  iron,  wrote  to  the  plaintiffs  offering  to 
sell  them  for  ^^40«.  nett  cash,  open  till  Monday.*'  On  the  Monday 
morning  the  plaintiffs  telegraphed  to  the  defendant,'  ^^  Please  wire 
whether  you  would  accept  forty  for  delivery  over  two  months,  or  if  not, 
longest  limit  you  would  give."  Held,  not  a  refusal  of  the  defendant's 
offer,  and  the  plaintiffs  having  afterwards  accepted  the  offer  while  it 
remained  open,  that  the  defendant  was  bound,  and  Hyde  v.  Wrench 
was  distinguished. 

In  The  Governor,  Guardians,  &c.  of  the  Poor  of  Kingston-upon- 
Hull  V,  Petch,^  plaintiffs  advertised  for  tenders  to  supply  meat,  stating, 
^'  all  contractors  will  have  to  sign  a  written  contract  after  acceptance 
of  tender."  Defendant  tendered,  and  received  notice  of  the  accept- 
ance of  his  tender,  and  then  wrote  that  he  declined  the  contract. 
Held,  that  by  the  terms  of  the  proposal,  the  contract  was  not  com- 
plete till  the  terms  were  put  in  writing,  and  signed  by  the  parties,  and 
that  the  defendant  had  the  right  to  retract. 

In  Jordan  v,  Norton,^  defendant  offered  to  buy  a  mare,  if  warranted 
'^  sound,  and  quiet  in  harness."  Plaintiff  sent  the  mare,  with  war- 
ranty that  she  was  *^  sound,  and  quiet  in  double  harness."  Held,  no 
complete  contract. 

In  Felthouse  v.  Bindley,^  a  nephew  wrote  to  his  uncle  that  he  could 
not  take  less  than  thirty  guineas  for  a  horse,  for  which  the  uncle  had 
offered  SOL  The  uncle  wrote  back  saying,  *'  Your  price  I  admit  was 
thirty  guineas,  I  offered  30Z.,  never  offered  more,  and  you  said  the 
horse  was  mine ;  however,  as  there  may  be  a  mistake  about  him  I  will 
split  the  difference,  30Z.  16«.,  I  paying  all  expenses  from  Tamworth, 
You  can  send  him  at  your  convenience  between  now  and  the  25th  of 
March.  ^  /  hear  no  more  about  him^  I  consider  the  horse  is  mine  at 
80?.  16«."     This  letter  was  dated  on  the  2d  of  January ;  on  the  21st 

1  3  Beav.  386.  ♦  4  M.  &  W.  155. 

2  6  Q.  B.  D.  346.  *  11  C.  B.  N.  S.  869  ;  31  L.  J.  C.  P.  204. 
"  10  Ex.  610,  and  24  L.  J.  Ex.  28. 
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of  February  the  nephew  sold  all  his  stock  at  auction,  the  defendant 
being  the  auctioneer,  but  gave  special  orders  not  to  sell  the  horse  in 
question,  saying  it  was  his  uncle's.  The  defendant  by  mistake  sold 
the  horse,  and  the  action  was  trover  by  the  uncle.  Held,  that  there 
had  been  no  complete  contract  between  the  uncle  and  the  nephew, 
because  the  latter  had  never  communicated  to  the  former  any  assent 
to  the  sale  at  80^  Ids. ;  that  the  uncle  had  no  right  to  put  upon  his 
nephew  the  burthen  of  being  bound  by  the  offer  unless  rejected  ;  and 
that  there  was  nothing  up  to  the  date  of  the  auction  sale  to  prevent 
the  nephew  from  dealing  with  the  horse  as  his  own.  The  plaintiff, 
therefore,  was  nonsuited,  on  the  ground  that  he  had  no  property  in 
the  horse  at  the  date  of  the  alleged  conversion.^ 

In  Appleby  v.  Johnson '  the  plaintiff  wrote  to  the  defendant  pro- 
posing to  enter  his  service  as  salesman  upon  certain  terms,  includ- 
ing, amongst  others,  a  commission  upon  all  sales  to  be  effected  by  him  : 
for  which  purpose  a  list  of  merchants  with  whom  he  should  deal  was 
to  be  prepared.  The  defendant  replied  as  follows :  ^^  Yours  of  yester- 
day embodies  the  substance  of  our  conversation  and  terms.  If  we  can 
define  some  of  the  terms  a  little  clearer,  it  might  prevent  mistakes ; 
but  I  think  we  are  quite  agreed  on  alL  We  shall,  therefore,  expect 
you  on  Monday  ; "  and  in  a  postscript  added,  *'  I  have  made  a  list  of 
customers,  which  we  can  consider  together."  Held,  not  to  be  an  ab- 
solute and  unconditional  acceptance  of  the  defendant's  proposal. 

This  decision  seems  open  to  some  criticism.  The  defendant's  letter 
may  fairly  be  read  as  a  substantial  acceptance  of  the  plaintiff's  offer, 
coupled  with  the  expression  of  a  desire  that  some  of  its  terms  should 
be  more  clearly  defined  and  reduced  into  writing.  It  would  then  fall 
within  the  principle  of  that  numerous  class  of  cases  ^  where  the  exist- 
ence of  a  binding  contract  has  been  upheld,  although  the  parties  to  the 
contract  have  contemplated  a  subsequent  formal  expression  of  its 
terms.  Brett,  J.,  appears  to  have  taken  this  view  at  the  trial  of  the 
action:  while  Honeyman,  J.,  expressed  reluctance  in  concurring  in 
the  judgment  of  the  Court 

In  Watts  V.  Ains worth  ^  will  be  found  a  good  illustration  by  Bram- 
well,  B.,  of  the  mode  of  construing  a  correspondence  when  a  contest 
arises  as  to  the  existence  of  mutual  assent.  See,  also,  the  opinions  de- 
livered in  the  House  of  Lords  in  the  case  of  The  Proprietors  of  the 
English  and  Foreign  Credit  Company  v.  Arduin,  where  the  unanimous 
judgments  of  the  Exchequer  of  Pleas,  and  of  the  Exchequer  Chamber, 
were  unanimously  reversed.^ 

^  It  was  farther  held  in  this  case  that  the  *  Crosaley  v.  Majcock,  18  Eq.  180 ;  Brog- 

nephew'8  acceptance  of  the  offer  after  con-  den  v.  Metropolitan  Rail.  Co.  3  App.  Caa.  at 

Teraion»  bnt  before  the  action  brought  by  p.  672 ;  Lewis  v.  Brass,  8  Q.  B.  D.  667,  C. 

plaintiff,  did  not  relate  back  to  the  date  of  A.;   Rossiter  v.   Miller,  3  App.  Ca9.   1124; 

tbe  offer,  so  as  to  enable  the  plaintiff  to  main-  Bonnewell  v.  Jenkins,  8  Ch.  D.  70,  C. A. 

tain  the  action.  «  1  H.  &  C.  83 ;  31  L.  J.  Ex.  448. 

>  L.  R.  9  C.  P.  158.  •  U  R.  5  H.  L.  64. 
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§  41.  It  is  a  plain  inference  from  these  cases,  that  a  proposer  maj 
withdraw  his  offer  so  loi)g  as  it  is  not  accepted ;  for  if  there  be  no 
contract  till  acceptance,  there  is  nothing  by  which  the  proposer  can  be 
boand  ;  and  the  authorities  quite  support  this  inference.  Even  when 
on  making  the  offer  the  proposer  expressly  promises  to  allow  a  certain 
time  to  the  other  party  for  acceptance,  the  offer  may  nevertheless  be 
retracted  in  the  interval,  if  no  consideration  has  been  given  for  the 
promise,  and  provided  that  the  retractation  is  duly  oommunieated  to 
the  other  party  before  he  has  accepted  the  offer.^ 

Cooke  t;.  Oxley  ^  is  the  leading  case  on  this  point.  The  declaration 
was  that  the  defendant  had  proposed  to  sell  and  deliver  to  the  plain- 
tiff 266  hhds.  of  tobacco  on  certain  terms  if  the  plaintiff  would  agree 
to  purchase  them  on  the  terms  aforesaid,  and  would  give  notice  thereof 
to  the  defendant  hefwre  the  hour  of  four  in  the  afternoon  of  that  day. 
Averment,  plaintiff  did  agree,  &c.,  and  did  give  notice,  &c.,  and  re- 
quested delivery,  and  offered  payment  Judgment  arrested  after  ver- 
dict for  the  plaintiff.  Kenyon,  C.  J.,  delivering  judgment,  said  : 
^^  Nothing  can  be  clearer  than  that,  at  the  time  of  entering  into  this 
contract,  the  engagement  was  all  on  one  side.  The  other  party  was 
not  bound.  It  was,  therefore,  m/dum  pactum"  Buller,  J.,  said :  **'  It 
is  impossible  to  support  this  declaration  in  any  point  of  view.  In  order 
to  sustain  a  promise,  there  must  be  either  a  damage  to  the  plaintiff, 
or  an  advantage  to  the  defendant ;  but  here  was  neither  when  the  con- 
tract (promise?)  was  first  made.  Then  as  to  the  subsequent  time: 
the  promise  can  only  be  supported  on  the  ground  of  a  new  contract 
made  at  four  o'clock ;  but  there  is  no  pretence  for  that.  It  has  been 
argued  that  this  must  be  taken  to  be  a  complete  sale,  from  the  time 
when  the  condition  was  complied  with  ;  but  it  was  not  complied  with, 
for  it  is  not  stated  that  the  defendant  did  agree  at  four  o'clock  to  the 
terms  of  the  sale ;  or  even  that  the  goods  were  kept  till  that  time." 
Grose,  J.,  said  :  *^  The  agreement  was  not  binding  on  the  plaintiff  be- 
fore four  o'clock ;  and  it  is  not  stated  that  the  parties  came  to  any 
subsequent  agreement;  there  is,  therefore,  no  consideration  for  the 
promise." 

This  decision  was  aftervrards  affirmed  in  the  Exchequer  Chamber, 
M.  82  Geo.  III.8 

The  principle  of  Cooke  v.  Oxley  has  been  affirmed  in  the  most  re- 
cent cases,  with  this  limitation,  that  the  retractartion  of  the  offer  must 
have  been  in  some  way  communicated  to  the  other  party  before  his 
acceptance  of  it.^     A  tacit  retractation  is  insufficient.^    In  Dickenson 

1  B7rnew.VanTieiihov€n,5C.  P.D.344;  A.;  Byrne  v.  Van  TienhoTcn,  5  C.  P.  D. 

Stevenson  v  McLean,  6  Q.  B.  D.  346.  344 ;  Stevenson  v.  McLean,  5  Q.  B.  D.  346. 

^^  3  T.  li.  653.  ^  Per  Lush,  J.,  in  Stevenson  i;.  McLean,  3 

>  So  Ktated  in  note  at  the  end  of  the  Ke*  Q.  B.  D.  at  p.  351  ;  per  Lindley,  J.,  in  Byrne 

port,  in  3  T.  B.  653.  v.  Van  Tienhoven,  5  C.  P.  D.  at  p.  347. 

*  Dickenson  v.  Dodds,  2  Cb.  D.  463,  C. 
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t^.  Dodds  notice  aliunde  that  the  defendant  had  agreed  for  the  sale  of 
the  property  in  question  to  a  third  party  waa  held  to  be  sufficient  no- 
tice to  the  plaintiff  of  the  retractation  of  tlie  defendant's  offer,  but 
there  is  nothing  in  the  judgment  to  warrant  the  statement  in  the  head- 
note  ;  ^^  semble,  the  sale  of  property  to  a  third  person  would  of  itself 
amount  to  a  withdrawal  of  the  offer,  even  although  the  person  to  whom 
the  offer  was  first  made  had  no  knowledge  of  the  saleJ*^ 

It  should  be  observed  that  Cooke  v.  Ozley,  which  was  a  motion  in 
arrest  of  judgment  after  verdict  for  plaintiff,  turned  solely  upon  the 
insufficiency  of  the  plaintiff's  allegation.  Viewed  in  the  light  of  sub- 
sequent decisions,  it  is  clear  that  it  would  have  been  sufficient  for  the 
plaintiff  to  have  alleged  that  at  the  time  when  he  gave  notice  of  ac- 
ceptance of  defendant's  offer,  no  notice  of  its  withdrawal  had  been 
communicated  to  him. 

It  is  to  be  observed  that  in  no  case  has  it  yet  been  decided  that, 
when  the  parties  are  in  immediate  communication  with  one  another,  a 
retractation  of  an  offer,  to  be  effectual,  must  be  communicated.  Both 
Byrne  v.  Van  Tienhoven  and  Stevenson  v.  McLean  were  cases  where 
the  parties  had  contracted  by  correspondence,  but  the  language  there 
used  by  the  judges  to  the  effect  that  an  uncommunicated  revocation  is, 
for  all  practical  purposes  and  in  point  of  law,  no  revocation  at  all,  is 
perfectly  general,  and  it  is  conceived  that  the  rule  would  apply  equally 
when  the  parties  are  in  immediate  communication  with  one  another. 

§  42.  In  Routledge  v.  Grant,  ^  which  was  the  case  of  an  offer  by 
defendant  to  purchase  a  house,  and  to  give  plaintiff  six  weeks  for  a 
definite  answer.  Best,  C.  J.,  nonsuited  the  plaintiff,  on  proof  that  de- 
fendant had  retracted  his  offer  within  the  six  weeks,  and  on  the  rule 
to  set  aside  the  nonsuit,  said :  ^^  If  six  weeks  are  given  on  one  side  to 
accept  an  offer,  the  other  has  six  weeks  to  put  an  end  to  it ;  one  party 
cannot  be  bound  without  the  other."  •  The  Chief  Justice  in  this  case 
cited  Cooke  v,  Oxley  with  marked  approval. 

In  Payne  v.  Cave,^  it  was  held  that  a  bidder  at  an  auction  may 
retract  his  bidding  any  time  before  the  hammer  is  down  ;  and  per  CU" 
rianit  ^^  Every  bidding  is  nothing  more  than  an  offer  on  one  side,  which 
is  not  binding  on  either  side  till  it  is  assented  to.  But,  according  to 
what  is  now  contended  for,  one  party  would  be  bound  by  the  offer, 
and  the  other  not,  which  can  never  be  allowed."  ^ 

§  43.  In  Head  t;.  Diggon,^  the  defendant,  on  Thursday,  the  17th  of 
April,  gave  the  plaintiff  a  written  order  in  these  words :  '^  Offered  Mr. 

^  4  Bing.  653.    See,  also,  Humphries  v,  is,  in  the  opinion  of  conveyancers,  not  en- 

Carralho,  16  East,  45.  forcenble,  unless  the    sale  has   taken  place 

^  3  T.  R.  148.  under  certain  special   circumstances.      See 

>  The  ordinary  condition  of  sale  which  Sagden,  V.  &P.  II,  Uih  ed.,  and  Dart,  V. 

negatives  the  bidder's  right  toretraot  his  bid-  &  P.  124,  ed.  1876. 

ding,  and  which  was  suggested  to  Lord  St.  *  3  M.  &  B.  97 ;  Barton  s.  Great  Northern 

Leonards  by  the  dscisioa  in  Payne  v.  Cav%  Railway  Company,  9  Ex.  507. 
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Head,  of  Bury,  the  under  wool,  &c.,  &c.,  with  three  dayt*  grace  from 
the  above  date.^^  These  words  were  put  in  by  the  defendant  expressly 
as  a  promise  to  await  three  days  for  the  plaintiff's  acceptance  of  the 
offer.  The  plaintiff  went  on  Monday  to  accept,  but  the  defendant  re- 
fused, saying  that  the  three  days  were  out  the  day  before  —  Sunday. 
Holroyd,  J.,  nonsnited  the  plaintiff,  on  the  authority  of  Cooke  v.  Ox- 
ley.  In  the  course  of  the  argument  for  a  new  trial.  Lord  Tenterden 
said :  *^  Must  both  parties  be  bound,  or  is  it  sufficient  if  only  one  is 
bound?  You  contend  that  the  buyer  was  to  be  free  during  three  days, 
and  that  the  seller  was  to  be  bound."  The  new  trial  was  refused,  his 
Lordship  saying :  ^^  If  the  contract  is  to  be  taken  as  made  only  at  the 
time  when  the  plaintiff  signified  his  acceptance  of  the  offer,  it  is  dis- 
proved by  the  circumstance  that  the  defendant  did  not  then  agree." 
And  Bayley,  J.,  concurred,  on  the  ground  that  ^^  unless  both  parties 
are  bound,  neither  is." 

The  Great  Northern  Rail.  Co.  v.  Witham  ^  offers  a  further  illustra- 
tion of  the  same  principle.  The  defendant  sent  in  a  tender  to  supply 
the  company  with  iron  in  such  quantities  as  they  might  from  time  to 
time  order.  The  company  accepted  his  tender,  and  the  defendant  re- 
ceived and  executed  several  orders^  but  ultimately  the  defendant  refused 
to  carry  out  an  order  which  the  company  had  given.  Held,  that  the 
order  given  by  the  company  was  a  sufficient  consideration  for  the 
defendant's  promise.  The  Court,  however,  pointed  out  that  their  de- 
cision did  not  affect  the  question  of  the  defendant's  right,  before  any 
order  had  been  given  by  the  company,  to  withdraw  his  offer  by  giving 
due  notice.  It  is  clear  that,  so  far  as  the  agreement  was  executory,  it 
was  unilateral,  the  company  was  under  no  obligation  to  give  any  order, 
and  no  action  would  lie  against  it  for  not  so  doing.^ 

Another  illustration  of  the  same  principle  is  to  be  found  in  the  case 
of  Smith  V.  Hudson.^  There,  a  quantity  of  barley  had  been  verbally 
sold  according  to  sample,  and  the  goods  had  been  actually  delivered 
to  the  order  of  the  yendee,  at  the  railway  station,  so  as  to  put  an  end 
to  the  right  of  stoppage  in  transitu.  But  the  buyer  had  not  yet  ac- 
cepted so  as  to  make  the  contract  valid  under  the  Statute  of  Frauds, 
because  it  was  still  in  his  power  to  exercise  the  option  of  accepting  or 
rejecting  after  examining  the  quality  of  the  bulk,  to  see  if  it  corre- 
sponded with  the  sample.  The  buyer  became  bankrupt,  and  the  seller 
at  once  gave  notice  to  the  railway  company  to  hold  the  barley,  subject 
to  his  orders ;  and  countermanded  the  order  to  convey  it  to  the  vendee. 
The  assignees  of  the  buyer  insisted  on  their  right  to  accept  the  goods 
in  his  place,  on  the  ground  of  the  actual  delivery  to  him.     But  the 

^  L.  R.  9  C.  P.  16;  and  see  Chicago  and        >  For  this  8ee  Burton  v.  Great  Northern 
Great  Eastern  Railway  Company  e.  Dana,     Railway  Company,  ubi  tupra, 
43  New  York  (4  Hand),  240,  pott,  p.  65.  •  6  B.  &  8.  431  ;  34  L.  J.  Q.  B.  145.    See» 

also,  Taylor  o.  Wakefield,  6  £.  &  B.  765. 
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Court  held  that  the  withdrawal  of  the  offer  by  the  countermand  dI  the 
vendor,  before  final  acceptance,  prevented  the  completion  of  the  con- 
tract. 

§  44.  Where  parties  living  at  different  places  are  compelled  to  treat 
by  correspondence  through  the  post,  there  is  a  modification  of  the  rule 
to  this  extent,  that  the  party  making  the  offer  cannot  retract  after  the 
acceptance  by  his  correspondent  has  been  duly  posted,  although  it  may 
not  have  reached  him ;  ^  or  may  never  reach  him ;  ^  and  the  retracta- 
tion to  be  effectual  must  reach  his  correspondent  before  he  has  posted 
his  acceptance ;  ^  nor  can  the  party  accepting  retract  his  acceptance 
after  posting  his  letter,  although  prior  to  his  correspondent's  receipt 
of  it,  nor,  indeed,  if  it  never  be  received.* 

In  Adams  v.  Lindsell,^  the  defendants  wrote  on  the  2d  of  Septem- 
ber to  the  plaintiff,  offering  to  sell  a  quantity  of  wool  on  specified 
terms,  "receiving  your  answer  in  course  of  post."  The  letter  was 
misdirected  by  the  defendants,  so  that  it  only  reached  the  plaintiff  on 
the  evening  of  the  7th.  An  answer  was  sent  on  the  same  evening  ac- 
cepting the  offer.  This  answer  was  received  by  defendants  on  Tues- 
day, the  9th,  in  due  course.  On  Monday,  the  8th,  the  defendants  not 
having  received  the  answer,  which  would  have  been  due  on  Sunday, 
the  7th,  according  to  the  course  of  the  post,  if  they  had  not  misdirected 
their  letter  making  the  offer,  sold  the  wool  to  another  person.  Action 
for  non-delivery,  and  verdict  for  plaintiff.  On  motion  for  new  trial, 
it  was  contended  on  behalf  of  the  defendants,  on  the  authority  of 
Payne  v.  Cave,*  and  Cooke  v.  Oxley,^  that  they  had  a  right  to  retract 
their  offer  until  notified  of  its  acceptance ;  that  they  could  not  be  bound 
on  their  side  until  the  plaintiff  was  bound  on  his.  But  the  Court  said : 
*^  If  that  were  so,  no  contract  could  ever  be  completed  by  the  post. 
For  if  the  defendants  were  not  bound  by  their  offer,  when  accepted  by 
the  plaintiff,  till  the  answer  was  received,  then  the  plaintiffs  ought  not 
to  be  bound  till  after  they  had  received  the  notification  that  the  de- 
fendants had  received  their  answer,  and  assented  to  it ;  and  so  it  might 
go  on  ad  infinitum.  The  defendants  must  be  considered  in  law  as  mak- 
ing, during  every  instant  of  the  time  their  letter  was  travelling,  the 
same  identical  offer  to  the  plaintiffs,  and  then  the  contract  is  completed 
by  the  acceptance  of  it  by  the  latter." 

This  case  was  cited  with  approval  by  Lord  Cottenham  in  Dunlop  v. 

^  Adams  v.  Lindsell,   1  B.  &  Aid.   681 ;  v,  Saunders,  6  Hare,  I ;  Hoasehold  Fire  In- 

Danlop  V.  Higgins,  1  H.  L.  C.  381 ;  Potter  sarance  Company  v.  Grant,  4  Ex.  D.  216,  C 

V.  Saunders,  6   Hare,  1 ;  Harris'  case,  7  Ch.  A.,  per  Baggaliay  and  Thesiger,  L.  JJ. ;  but 

587.  see  per  Bramwell,  L.  J.,  at  p.  235 ;  Danmore 

3  Household  Fire  Insurance  Company  v*  v.  Alexander,  9  S)iaw  &  Dunlop,  190 ;  and 

Grant,  4  Ex.  D.  216,  C.  A.  see  post,  page  58. 

«  Byrne  v.  Van  Tienboven,  5  C.  P.  D.  344 ;        *  1  B.  &  Aid.  681. 
SteTenson  v.  McLean  5  Q.  B.  D.  346.  «  3  T.  R.  148. 

«  Duncan  v.  Topham,  8  C.  B.  225 ;  Potter        ?  3  t.  R.  653. 
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Higgins^  as  a  leading  case,  his  Lordship  remarking  that  ^^  common 
sense  tells  us  that  transactions  cannot  go  on  without  such  a  rule."  In 
Dunlop  V.  Higgins,  a  proposal  sent  by  mail  on  the  28th  January  was 
received  on  the  80tb,  and  answered  on  the  same  day,  but  not  by  the 
first  post  of  the  day,  so  that  it  reached  the  proposer  on  the  1st  of  Feb- 
ruary, instead  of  the  Slst  of  January.  It  was  held  that  the  answer 
was  posted  in  time,  and  that  tlie  contract  was  complete  by  acceptance 
when  the  letter  of  acceptance  was  posted ;  the  party  accepting  not 
being  answerable  for  casualties  at  the  post-office  delaying  or  preventing 
the  arrival  of  his  letter  of  acceptance.^ 

§  46.  The  Court  of  Exchequer,  in  the  British  and  Amer.  Tel.  Co.  v. 
Colson,^  held,  however,  that  where  the  defendant  had  applied  for 
shares  in  the  plaintiff's  company,  and  a  letter  allotting  the  shares  to 
him  had  been  posted  to  his  address,  but  not  received  by  him,  the  con- 
tract was  not  complete,  and  the  learned  Barons  held  that  the  cases 
cited  supra,  in  support  of  the  contrary  proposition,  do  not  warrant  the 
inference  that  has  been  deduced  from  them. 

But  this  last  case  has  in  its  turn  been  criticised  by  the  Lords  Jus- 
tices in  the  case  of  In  re  The  Imperial  Land  Co.  of  Marseilles  —  Har- 
ris' case,^  in  which  their  Lordships  intimate  their  inability  to  reconcile 
the  decision  of  the  Barons  of  the  Exchequer  with  that  of  tha  House  of 
Lords  in  Dunlop  v.  Higgins.^ 

In  Harris'  case  the  appellant  had  applied  by  letter  for  shares  in  the 
respondent  company.  After  the  letter  of  allotment  had  been  duly 
posted,  but  before  it  had  reached  him,  Harris  wrote  withdrawing  his 
application.  Held,  on  the  authority  of  Dunlop  v.  Higgins,  that  the 
contract  was  complete  and  irrevocable  from  the  time  that  the  letter  of 
allotment  was  posted ;  but  it  was  unnecessary  for  the  decision  of  the 
case  to  consider  the  correctness  of  the  judgment  of  the  Court  of  Ex- 
chequer in  Colson's  case.  However,  the  Court  of  Appeal  has  now 
expressly  overruled  Colson's  case  in  The  Household  Fire  Insurance 
Co.  v.  Grant.^  The  facts  were  precisely  similar  to  those  in  Colson's 
case.  The  defendant  had  applied  for  shares  in  the  plaintiff  company, 
and  the  letter  of  allotment,  duly  addressed  and  posted,  never  reached 
him.  It  was  held  by  the  majority  of  the  Court  (Baggallay  and  Thesi- 
ger,  L.  JJ.),  that  the  defendant  was  liable  as  a  shareholder. 

Bramwell,  L.  J.,  who  dissented,  dwelt  strongly  upon  the  inconven- 
ience and  hardship  that  must  in  many  instances  result  to  the  person 
making  the  offer,  when,  without  any  default  on  his  part,  the  letter  of 

11   H.  L.  C.  381.      See,  also.  Potter  v.  of  this  case  in  8  C.  B.,  by  Bramwell,  B.,  in 

Saunders,  6  Hare,  1,  V.-C.  Wigram's  deci-  Colson's  case,  L.  R.  6  Ex.  at  p.  120. 

sion.  >  L.  R.  6  Ex.  108. 

2  On  this  point  see,  also,  Duncan  v.  Top-  *  7  Ch.  587.     See,  also,  Wells*  case,  15 

ham,  8  C.  B.  225 ;  18  L.  J.  C.  P.  310.    Bat  £q.  18. 

Bee  the  remarks  on  the  accniacy  of  the  report  ^  I  H.  L.  C.  381. 

«  4  Ex.  D.  216,  C.  A. 
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acceptance  is  lost  in  transmission.  Practically,  however,  this  may  be 
avoided  by  taking  the  precaution  to  stipulate,  as  suggested  by  Mellish, 
L.  J.,  in  Harris'  case,  that  the  contract  shall  only  be  complete  upon 
the  actual  receipt  of  the  letter  of  acceptance.  The  rule  is  restricted 
to  cases  where,  by  reason  of  general  usage,  or  of  the  relation  between 
the  parties  to  any  particular  transaction,  or  of  the  terms  in  which  the 
offer  is  made,  the  acceptance  of  such  offer  through  the  post  is  ex- 
pressly or  impliedly  authorized  ; '  but  this  limitation  can  hardly  be  of 
much  practical  importance. 

For  the  same  principle,  as  applied  to  the  posting  of  a  letter  contain- 
ing an  offer^  see  Taylor  v.  Jones,  1  C.  P.  D.  87.  And  as  to  the  prop- 
erty in  a  letter  and  its  contents,  see  Ex  parte  Cote,  9  Ch.  27. 

§  46.  In  both  the  above  cases  of  Adams  t;.  Lindsell  and  Dunlop  v. 
Higgins  it  will  be  observed  that  the  acceptance  of  the  offer  was  complete 
by  the  posting  of  the  answer  before  the  offer  was  retracted,  in  accord- 
ance with  the  principle  which  makes  the  bargain  complete  at  the  mo- 
ment when  miUtial  and  reciprocal  assent  has  been  given.  But  the 
language  of  the  Court  in  Adams  t;.  Lindsell  is  broader  than  was 
needed  for  the  decision  of  that  case,  for  it  would  extend  to  an  offer 
sent  by  mail  and  retracted  by  posting  a  second  letter,  before  the  first 
reached  its  destination.  This  point  has  not  yet  been  presented  di- 
rectly for  decision  by  our  Courts :  and  it  will  be  considered  in  connec- 
tion with  the  American  cases  referred  to  at  the  end  of  the  chapter. 

Two  recent  decisions  have  now  covered  the  point  in  question.^  In 
Byrne  v.  Tienhoven  (6  C.  P.  D.  844)  the  defendants,  who  carried  on 
business  at  Cardiff,  wrote  to  the  plaintiffs  at  New  York  offering  goods 
for  sale.  Their  letter  was  posted  on  the  1st  of  October  and  received 
by  the  plaintiffs  on  the  11th,  who  accepted  the  offer  by  telegram  on 
the  same  day,  and  also  by  letter  on  the  15th.  Meanwhile,  on  the  8th 
of  October,  three  days  previous  to  the  arrival  in  New  York  of  their 
letter  of  the  1st,  the  defendants  wrote  a  second  letter  withdrawing 
their  offer.  This  letter  was  not  received  by  the  plaintiffs  until  the 
20th,  several  days  after  they  had  posted  their  letter  of  acceptance. 
Held,  that  the  notice  of  withdrawal  was  too  late.  In  considering  the 
question  whether  a  withdrawal  of  an  offer  had  any  effect  until  it  is 
communicate^  to  the  person  to  whom  it  has  been  sent,  Lindley,  J., 
said,  ^^  I  am  aware  that  Pothier  and  some  other  writers  of  celebrity 
are  of  opinion  that  there  can  be  no  contract  if  an  offer  is  withdrawn 
before  it  is  accepted,  although  the  withdrawal  is  not  communicated  to 
the  person  to  whom  the  offer  has  been  made.  The  reason  for  this 
opinion  is  that  there  is  not  in  fact  any  such  consent  by  both  parties  as 
is  essential  to  constitute  a  contract  between  them.    Against  this  view, 

1  Hoasehold  Fire  Insurance  Company  v.  344,  and  Stevenson  v.  McLean,  5  Q.  B.  D. 
Grant,  4  Ex.  D.  at  p.  228.  346. 

^  Byrne  v.  Van  TienhoTen,  5  C.  P.  D. 
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however,  it  has  been  urged  that  a  state  of  mind  not  notiBed  cannot  be 
regarded  in  dealings  between  man  and  man ;  and  that  an  uncommu- 
iiicated  revocation  is  for  all  practical  purposes  and  in  point  of  law  no 
revocation  at  all.  This  is  the  view  taken  in  the  United  States.  .  .  • 
This  view,  moreover,  appears  to  me  to  be  much  more  in  accordance 
with  the  general  principles  of  English  law  than  the  view  maintained 
by  Pothier."  The  learned  judge  then  proceeded  to  consider  the  ques- 
tion whether  the  mere  posting  of  the  letter  of  revocation  could  be  re- 
garded as  a  communication  of  it  to  the  plaintiff,  and  answered  it  in 
the  negative  on  the  ground  that  there  was  no  analogy  between  the 
two  cases  of  posting  a  letter  of  acceptance  and  one  of  withdrawal.  It 
is  a  principle  of  law  that  a  person  who  makes  an  offer  by  post  must 
be  taken  to  have  assented  ^^  to  treat  an  answer  to  him  by  a  letter  duly 
posted  as  a  sufficient  acceptance  and  notification  to  himself ; "  but 
there  is  neither  principle  nor  authority  to  show  that  the  party  accept- 
ing has  assented  to  treat  the  posting  of  a  letter  of  withdrawal  in  the 
same  way. 

But  an  offer  is  effectually  revoked  by  the  death  of  the  party  making 
it ;  nor  is  it  necessary,  it  would  seem,  for  the  fact  of  death  to  be  noti- 
fied to  the  other  party .^ 

The  second  proposition  submitted  in  the  text,  namely,  that  a  party 
accepting  cannot  retract  his  acceptance  after  posting  his  letter,  al- 
though prior  to  his  correspondent's  receipt  of  it,  nor,  indeed,  if  it  never 
be  received,  has  not  yet  been  directly  decided. 

In  Dunmore  v.  Alexander,^  before  the  Court  of  Sessions  in  Scot- 
land, it  was  held  that  there  was  no  contract  where  the  letters  of  ac^ 
ceptance  and  revocation  arrived  together.  In  the  English  Courts, 
however,  the  principle  is  now  firmly  established  that  the  contract  is 
complete  and  irrevocable  upon  the  posting  of  the  letter  of  acceptance. 
It  follows,  then,  that  the  acceptor,  as  well  as  the  proposer,  is  bound 
from  that  time  and  cannot  afterwards  escape  from  his  obligation. 
There  are  dicta  to  support  this  view.  Lord  Blackburn  says,  in  Brog- 
den  t;.  Metropolitan  Railway  Company  (2  App.  Cas.  at  p.  691),  that 
the  acceptor  by  posting  his  letter  has  '^  put  it  out  of  his  control  and 
done  an  extraneous  act  which  clenches  the  matter,  and  shows  beyond 
all  doubt  that  each  side  is  bound.*'  ^*  The  moment  one  ^lan  has  made 
an  offer,"  says  James,  L.  J.,  in  Harris'  case  (7  Ch.  at  p.  691),  "and 
the  other  has  done  something  binding  himself  to  that  offer,  then  the 
contract  is  complete,  and  neither  party  can  afterwards  escape  from  it," 
and  this  passage  was  cited  with  approval  by  Thesiger,  L.  J.,  in  The 
Household  Fire  Insurance  Company  v.  Grant  (4  Ex.  D.  at  p.  219). 
It  is  true  that  the  argument  ab  inconvenienti  has  no  weight  here  as  in 
the  case  of  the  withdrawal  of  an  offer.     The  acceptor  may  notify  the 

1  Per  Melli>h,  L.   J.»    in    Dickenson   v.        ^9  Shaw  &  Danlop,  190,  referred  topotf, 
Doddfl,  2  Ch.  D.  at  p.  475.  p.  69. 
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revocation  by  a  letter  reaching  the  proposer  at  the  same  time  as  the 
letter  of  acceptance,  or  by  means  of  a  telegram  the  revocation  of  the 
acceptance  might  be  the  first  intimation  to  the  proposer  that  his  offer 
had  been  originally  accepted,  and  in  neither  case  would  the  proposer 
sustain  any  loss  or  inconvenience  from  the  other  party ^s  change  of  in- 
tention. This  is  the  view  of  Bramwell,  L.  J. :  ^^  The  arrival  of  the 
letter  of  acceptance  might,'*  he  says,  ^^  be  anticipated  by  hand  or  tele- 
gram, and  there  is  no  case  to  show  that  such  anticipation  would  not 
prevent  the  letter  from  binding."  ^ 

Consistently,  however,  with  the  view  of  the  finality  of  the  contract 
consequent  upon  the  posting  of  the  letter  of  acceptance,  a  view  adopted 
in  a  series  of  cases  closing  with  the  decision  of  the  Court  of  Appeal 
in  The  Household  Fire  Insurance  Company  v.  Grant  (from  which 
Bramwell,  L.  J.,  dissented),  there  can  be  little  doubt  that  the  propo- 
sition now  being  considered  will,  when  occasion  arises,  receive  judicial 
sanction. 

§  47.  Contracts  of  sale  are  implied  under  certain  circumstances 
without  any  expression  of  the  will  or  intention  of  the  parties;  as 
where,  for  example,  an  express  contract  has  been  made,  and  goods  are 
sent,  not  in  accordance  with  it,  but  are  nevertheless  retained  by  the 
purchaser.  In  such  a  case  a  new  contract  is  implied  that  the  purchaser 
will  pay  for  them  their  value :  as  where  the  purchaser  retained  180 
bushels  of  wheat  furnished  on  a  contract  to  supply  250  bushels ;  ^  and 
where  152  tons  of  coal  were  delivered  and  retained  on  an  order  for 
200  or  300  tons.^  The  rule  was  fully  recognized  by  Parke,  J.,  in 
Read  v.  Runn,^  and  was  well  exemplified  in  the  case  of  Hart  v.  Mills 
in  the  Exchequer,  in  1846. 

In  Hart  v.  Mills,^  the  facts  were  that  the  defendant  ordered  two 
dozen  of  port  and  two  of  sherry,  to  be  returned  if  not  approved. 
Plaintiff  delivered  next  day  four  dozen  of  each.  Defendant  not  be- 
ing satisfied  with  the  quality,  sent  back  the  whole  except  one  bottle 
of  port  and  one  dozen  of  sherry,  with  a  note,  saying :  ^^  I  should  not 
have  been  particular  about  keeping  the  four  dozen  if  the  quality  had 
suited  me.  I  return  the  four  dozen  of  port,  minus  one  bottle  which  I 
tasted  ;  also  three  dozen  of  sherry,  as  neither  suit  my  palate."  The 
plaintiff  contended  that  the  defendant  was  liable  for  two  dozen  of  each 
kind,  on  the  ground  that  the  order  was  entire,  and  that  he  could  not 
keep  part  and  reject  the  rest.  Alderson,  B.,  said  :  ^'  The  defendant 
orders  two  dozen  and  you  send  four ;  then  he  had  a  right  to  send  back 
all :  he  sends  back  part.   What  is  it  but  a  new  contract  as  to  the  part 

1  See  The  Hoa§ehold  Fiie  Insurance  Com-        ^  Oxendale  v.  Wetberell,  9  B.  &  C.  386. 
[MUIT  V,  Grant,  4  Ex.  D.  816,  C.  A.  at  p.  235.        •  Richardson  v.  Dunn,  2  Q.  B.  222. 
See,  also,  per  Cockbam,  C.  J.,  in  Newcombe        ^  10  B.  &  C.  441 ;  and  see  Morgan  v.  Gath. 
V.  De  Roos,  2  E.  &  E.  271.  34  L.  J.  Ex.  165 ;  3  H.  &  C.  748. 

»  15  M.  &  W.  85. 
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he  keeps  ?  If  you  had  sent  only  two  dozen  of  each  wine,  you  would 
be  right ;  but  what  right  have  you  to  make  him  select  any  two  dozen 
from  the  four  ?  *'  Held,  that  the  plaintiff  could  only  recover  for  the 
thirteen  bottles  retained  on  the  new  contract  resulting  from  his  keep- 
ing them. 

§  48.  It  has  been  held  that  a  plaintiff  may  recover,  as  on  an  implied 
contract  of  sale,  from  a  third  person  who  fraudulently  induced  him  to 
sell  goods  to  an  insolvent  purchaser,  and  then  obtained  the  goods  for 
his  own  benefit  from  the  purchaser.^ 

§  49.  Thei*e  is  also  one  special  case,  in  which  a  sale  takes  place  by 
the  operation  of  certain  principles  of  law,  rather  than  by  the  mutual 
assent  of  the  parties,  either  express  or  implied.  The  rule  is  thus 
stated  in  Jenkins*  4th  Cent.  Ca.  88 :  ^*  A.  in  trespass  against  B.  for 
taking  a  horse,  recovers  damages :  by  this  recovery  and  execution  done 
thereon,  the  property  in  the  horse  is  vested  in  B."  Cooper  v.  Shep- 
herd^ was  an  action  in  trover  for  a  bedstead.  Plea,  a  former  recov- 
ery by  plaintiff  in  trover,  of  the  same  bedstead,  in  an  action  against 
C,  and  that  the  conversion  by  C.  was  not  later  than  the  conversion 
charged  against  the  defendant,  and  that  C.  being  possessed  of  the  bed- 
stead, sold  it  to  the  defendant,  and  the  taking  by  the  defendant  under 
such  sale  was  the  conversion  complained  of  in  the  declaration.  The 
Court  held  that  this  plea  averred  Hsale  of  the  bedstead  from  the  plain- 
tiff to  C,  the  vendor  of  the  defendant.  On  principle,  however,  it  is 
plain  that  the  recovery  in  trover  would  only  have  this  effect  in  cases 
where  the  value  of  the  thing  converted  is  included  in  the  damages  re- 
covered.' 

But  an  unsatisfied  judgment  in  trover  does  not  pass  the  property, 
and  is  a  mere  assessment  of  damages  on  payment  of  which  the  property 
vests  in  the  defendant.^ 

§  50.  From  the  general  principle  that  contracts  can  only  be  effected 
by  mutual  assent,  it  follows  that  where,  through  some  mistake  of  fact, 
each  was  assenting  to  a  different  contract,  there  is  no  real  valid  agree- 
ment, notwithstanding  the  apparent  mutual  assent. 

Thus,  in  Thornton  v.  Kempster,^  the  sale  was  of  ten  tons  of  sound 
merchantable  hemp,  but  it  was  intended  by  the  vendor  to  sell  St. 
Petersburg  hemp,  and  by  the  buyer  to  purchase  Riga  Rhine  hemp,  a 
superior  article.  The  broker  had  made  a  mistake  in  describing  the 
hemp  to  the  buyer,  and  the  Court  held  that  there  had  been  no  con* 

1  Hill  V,  PerroU,  3  Taunt.  274 ;  Abbott  v,  *  See  reasoning  of  the  Court,  in  Chinneiy 

Barry,  2  B.  &  B.  369 ;  Corking  v.  Jarrard,  I  v,  Viall,  5  U.  &  N.  288  ;  29  L.  J.  Ex.  180. 

Camp.  37  ;  Clarke  v.  Shee,  Cowp.  197.  *  Brinsmead  v.  Harrison,  L.  R.  6  C.  P. 

^  3  C.  B.  266.    See,  alao,  Adams  v.  Bongh-  584,  affirmed  in  Cam.  Scac,  L.  R.  7  C.  P. 

con,  2  Str.  1078,  more  fully  reported  in  An-  547 ;  Ex  parte  Drake,  5  Ch.  D.  866,  C.  A. 

drews,  18;  Holmes  v.  Wilson,  10  A.  &  £.  ^  5    Taunt.    786.      See,    also,    Keele    v. 

503 ;  Barnett  v,  Brandon,  6  M.  &  G.  640,  Wheeler,  7.  M.  &  G.  665. 
note. 
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tract  whatever,  the  assent  of  the  parties  not  having  really  existed  as 
to  the  same  subject-matter  of  sale. 

So  in  Raffles  v,  Wichelhaus,^  there  was  a  contract  for  the  sale  of 
^^  125  bales  of  Sarat  cotton,  guaranteed  middling  fair  merchants' 
Dhollerah,  to  arrive  ex  Peerless  from  Bombay,"  and  the  defendant 
pleaded  to  an  action  against  him  for  not  accepting  the  goods  on  ar- 
rival, that  the  cotton  which  he  intended  to  buy  was  cotton  on  another 
ship  Peerless,  which  sailed  from  Bombay  in  October,  not  that  which 
arrived  in  a  ship  Peerless  that  sailed  in  December,  the  latter  being  the 
cotton  that  plaintiff  had  offered  to  deliver.  On  demurrer,  held  that  on 
tbis  state  of  facts  there  was  no  consensus  ad  idem^  no  contract  at  all 
between  the  parties.^ 

§  50  a.  In  Henkel  v.  Pape  ^  there  was  a  mutual  mistake  as  to  the 
quantity  of  the  thing  sold,  but  as  the  defendant  did  not  rely  on  his 
right  to  have  the  contract  rescinded,  the  decision  does  not  involve  the 
application  of  the  principle  now  being  considered. 

§  51.  In  Phillips  v.  Bistolli,^  the  defendant,  a  foreigner,  not  under- 
standing our  language,  was  sued  as  a  purchaser  of  some  ear-rings,  at 
auction,  for  the  price  of  eighty-eight  guineas,  and  alleged  in  defence 
that  he  thought  the  bid  made  by  him  was  forty-eight  guineas,  and  that 
there  was  a  mistake  in  knocking  down  the  articles  to  him  at  eighty- 
eight  guineas,  and  Abbott,  C.  J.,  left  it  to  the  jury  to  find  whether  the 
mistake  had  actually  been  made,  as  a  test  of  the  existence  of  a  con- 
tract of  sale. 

§  52.  And  so  if  the  parties  have  expressed  themselves  in  language 
so  vague  and  unintelligible  that  the  Court  find  it  impossible  to  affix  a 
definite  meaning  to  their  agreement,  it  cannot  take  effect.  Thus,  in 
Guthing  V,  Lynn,^  the  action  was  on  an  alleged  warranty  on  the  sale 
of  a  horse,  and  the  declaration  averred  the  sale  to  have  been  for  ^^  a 
certain  price  or  sum  of  money,  to  wit,  63Z."  The  proof  was  of  a  sale 
for  sixty  guineas,  and  "  if  the  horse  was  lucky  to  the  plaintiff  he  was 
to  give  5Z.  m<)re,  or  the  buying  of  another  horse."  This  was  insisted 
on  as  a  variance.  On  motion  for  nonsuit  according  to  leave  reserved, 
the  Court  refused  to  nonsuit,  on  the  ground  that  the  additional  clause 
was  unintelligible ;  that  no  man  could  say  under  what  circumstances  a 
horse  was  to  be  considered  ^^ lucky,"  nor  could  any  definite  meaning 
be  attached  to  the  words  "  or  the  buying  of  another  horse,"  as  part  of 
the  price  of  the  horse  sold.  The  contract  must  therefore  be  considered 
as  proven  for  the  price  of  63Z.,  the  remainder  being  looked  on  as  some 
honorary  understanding  between  the  parties. 

1  S  H.  &  C.  906  ;  3d  L.  J.  Ex.  160.  «  8  B.  &  C.  511.    See,  also,  Cochrane  v. 

>  8cr,  also,  Smidt  v.  Tiden,  L.  R.  9  Q.  B.     Willis,  t  Ch.  58. 
446,  a  mistake  as  to  charter-parties  caused  by        ^  3  B.  &  Ad.  232.    See,  also,  Bourne  v. 
the  broker's  fraud.  Seymour,  16  C.  B.  337  ;  24  L  J.  C.  P.  207  ; 

*  L.  R.  6  Ex.  7.  and  Fearce  v.  Watts,  20  £q.  492,  the  case  of 

a  sale  of  real  estate. 
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§  58.  But  an  agreement  is  not  to  be  deemed  unintelligible  because 
of  some  error,  omission,  or  mistake  in  drawing  it  up,  if  the  real  nature 
of  the  mistake  can  be  shown,  so  as  to  make  the  bargain  intelligible. 
Thus,  in  Coles  v.  Hulme,^  a  bond  to  pay  7700  was  allowed  to  be  cor- 
rected by  adding  the  word  ^^  pounds,"  the  recitals  in  the  condition, 
showing  that  that  must  have  been  the  meaning  of  the  parties. 

So  in  Wilson  v.  Wilson,^  Lord  St.  Leonards  said  that  ^<  both  Courts 
of  law  and  Courts  of  equity  may  correct  an  obvious  mistake  on  the 
face  of  an  instrument  without  the  slightest  difficulty ; "  ^  and  his 
Lordship  cited  a  case  in  Douglas^  where  the  condition  of  a  bond  de- 
clared that  it  was  to  be  void  if  the  obligor  did  not  pay  what  he  pro- 
mised, and  the  Court  struck  out  the  word  not  as  a  palpable  error. 
And  the  same  principle  was  established  in  Lloyd  v.  Lord  Say  and 
Seale,^  in  the  King's  Bench,  and  affirmed  in  House  of  Lords  ;  and  in 
Langdon  v.  Goole :  ^  the  omitted  name  of  the  grantor  being  supplied 
by  the  Court  in  the  first  case,  and  that  of  the  obligee  in  the  second. 

§  54.  But  care  must  be  taken  not  to  confound  a  common  mistake  as 
to  the  subject-matter  of  the  sale,  or  the  price,  or  the  terms,  which  pre- 
vent the  sale  from  ever  coming  into  existence  by  reason  of  the  absence 
of  a  consensus  ad  idem^  with  a  mistake  made  by  one  of  the  parties  as 
to  a  collateral  fact,  or  what  may  be  termed  a  mistake  in  motive.  If 
the  buyer  purchases  the  very  article  at  the  very  price  and  on  the  very 
terms  intended  by  him  and  by  the  vendor,  the  sale  is  complete  by 
mutual  assent,  even  though  it  may  be  liable  to  be  avoided  for  fraud, 
illegality,  or  other  cause  ;  or  even  though  the  buyer  or  tlie  seller  may 
be  totally  mistaken  in  the  motive  which  induced  the  assent. 

§  55.  And  when  the  mistake  is  that  of  one  party  alone,  it  must  be 
borne  in  mind  that  the  general  rule  of  law  is,  that  whatever  a  man's 
real  intention  may  be,  if  he  manifests  an  intention  to  another  party, 
so  as  to  induce  the  latter  to  act  upon  it  in  making  a  contract,  he  will 
be  estopped  from  denying  that  the  intention  as  manifested  was  his  real 
intention."^  • 

This  point  is  treated  under  the  subject  of  "  estoppel,"  post^  Book  V., 
Part  I.,  Chap.  2. 

§  56.  A  mistake  by  the  buyer  in  supposing  that  the  article  bought 
by  him  will  answer  a  certain  purpose,  for  which  it  turns  out  to  be  un- 
available, is  not  a  mistake  as  to  the  subject-matter  of  the  contract, 

1  8  B.  &  C.  568.  Cooke,  2  Ex.  654 ;  Doe  v.  Oliver,  and  cases 

3  5  H.  L.  C.  40;  and  see  Bird's  TrusU,  3  in  notes,  2  Smith's  L.  C.  (ed.  187d)  775; 

Ch.  D.  214 ;  Burchell  v.  Clark,  2  C.  P.  D.  88,  Cornish  r.  Abington,  4  H.  &  N.  549  ;  28  L.  J. 

C.  A.  Ex.  262  ;  Alexander  v.  Worman,  6  H.  &  N. 

8  5  H.  L.  C.  at  p.  66.  100 ;  30  L.  J.  Ex.  198 ;  Van  Toll  v.  South 

*  Anonymous,  per  Buller,  J.,  in  Bache  p.  Eastern  Railway  Company,  12  C.  B.  N.  S. 
Proctor,  Doug.  384.  75 ;  31  L.  J.  C.  P.  241 ;  Carr  v,  London  and 

*  10  Mod.  46,  and  4  Browne's  P.  C.  73.  North  Western  Railway  Company,  L.  R.  10 

*  3  Lev.  21.  C.  P.  307,  per  Brett,  J. ;  Thomas  v.  Brown, 
7  Fer  Lord  Wensleydole,  in  Freeman  v.     1  Q.  B.  D.  714. 
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but  as  to  a  collateral  fact,  and  affords  no  ground  for  pretending  that  he 
did  not  assent  to  the  bargain,  whatever  may  be  his  right  afterwards 
to  rescind  it,  if  the  vendor  warranted  its  adaptability  to  the  intended 
purpose.  Thus,  in  Chanter  v.  Hopkins,^  OUivant  v,  Bayley,*  and 
Prideau  v.  Bunnett,'  the  purchasers  had  ordered  specific  machines 
from  the  patentees,  and  attempted  to  justify  their  refusal  to  pay,  on 
the  ground  that  the  machines  had  totally  failed  to  answer  the  purpose 
intended ;  but  it  was  held  that  in  the  absence  of  a  warranty  by  the 
vendors,  the  contract  was  binding  on  the  purchasers,  notwithstand- 
ing their  mistaken  belief  that  the  machines  would  answer  their  pur- 
pose. 

§  57.  In  Scott  V.  Littledale,^  the  vendor  made  a  singular  mistake. 
He  sold  a  hundred  chests  of  tea  by  a  wrong  sample.  A  sale  by  sample 
imports,  as  will  be  seen  hereafter,  a  warranty  by  the  vendor  that  the 
bulk  equals  the  sample.  On  demurrer  to  a  plea  on  equitable  grounds, 
setting  up  this  mistake  as  rendering  the  contract  void  for  want  of 
mutual  assent,  the  Queen's  Bench  held  that  the  contract  was  not  void  ; 
that  if  the  quality  of  the  bulk  was  inferior  to  the  sample,  the  buyer 
had  the  right  to  waive  the  objection  ;  and  the  Court  said  :  ^^  Possibly 
a  Court  of  equity  might  have  given  the  defendant  some  relief,  but  it 
certainly  would  not  have  set  aside  the  contract.*'  It  is  worth  observ- 
ing, that  in  this  case  the  defendant  made  no  mistake  as  to  the  subject- 
matter  of  the  contract.  He  sold  the  very  tea,  for  the  very  price,  and 
on  the  very  terms  which  he  intended,  but  he  made  a  mistake  in  giving 
a  warranty  that  it  was  of  a  particular  quality.  Now  a  warranty  of 
quality  is  not  an  essential  element  of  a  sale,  but  a  collateral  engage- 
ment attached  to  or  omitted  from  it,  at  the  pleasure  of  the  parties.^ 
The  assent  to  the  9ale  was  complete ;  the  assent  to  tlie  warranty  was 
given  by  one  of  the  parties  under  a  mistake,  and  this  mistake  might 
or  might  not  give  ground  for  other  relief,  but  could  not  prevent  the 
contract  from  coming  into  existence. 

§  58.  A  mistake  as  to  the  per$on  with  whom  the  contract  is  made 
may  or  may  not  avoid  the  sale,  according  to  circumstances.  In  the 
common  case  of  a  trader  who  sells  for  cash,  it  can  make  no  possible  dif- 
ference to  him  whether  the  buyer  be  Smith  or  Jones,  and  a  mistake  of 
identity  would  not  prevent  the  formation  of  the  contract.  But  where 
the  identity  of  the  person  is  an  important  element  in  the  sale,  as  if  it 
be  on  credit,  where  the  solvency  of  the  buyer  is  the  chief  motive 
which  influences  the  assent  of  the  vendor;^  or  when  the  purchaser 
buys  from  one  whom  he  supposes  to  be  his  debtor,  and  against  whom 

W  M.  &  W.  399.  *  Chanter  v.  Hopkins,  4   M.  ft  W.  899 ; 

s  5  Q.  B.  2S8.  MoDdell  v.  Steel,  8  M.  ft  W.  858;  Foster  v. 

•  1  C.  B.  N.  S.  613.  Smith,  18  C.  B.  156. 

«  8  E.   ft  B.  815;   27  L.  J.  Q.  B.  201;  «  Ex  parte  Barrett,  3  Cb.  D.  123. 
Megaw  9.  Molloy,  2  Ir.  L.  R.  C.  P.  D.  530, 
po$i. 
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he  would  have  the  right  to  set  off  the  price  :  a  mistake  as  to  the  per- 
son dealt  with,  prevents  the  contract  from  coming  into  existence  for 
want  of  assent. 

In  Mitchell  v.  Lepage,^  in  1816,  the  defendant  sought  to  escape 
liability  on  a  purchase  of  thirty-eight  tons  of  hemp,  on  the  ground 
that  he  had  not  contracted  with  the  plaintiff,  but  with  other  persons* 
The  broker  gave  defendant  a  bought  note  stating  the  vendors  to  be 
Todd,  Mitchell,  and  Co.  It  turned  out  that,  without  the  broker's 
knowledge,  that  firm  had  been  dissolved  some  months  before  by  the 
withdrawal  of  two  of  the  partners,  and  succeeded  by  the  plaintiff*s 
firm  of  Mitchell,  Arraistead,  and  Graabner,  the  last  two  taking  the 
place  of  the  withdrawn  members  of  the  old  firm.  Gibbs,  C.  J.,  told 
the  jury :  ^^  I  agree  with  the  defendant's  counsel  that  he  cannot  be 
prejudiced  by  the  substitution.  ...  If  by  this  mistake  the  defend* 
ant  was  induced  to  think  that  he  had  entered  into  a  contract  with 
one  set  of  men,  and  not  with  any  other ;  and  if,  owing  to  the  broker, 
he  has  been  prejudiced  or  excluded  from  a  set^ff^  it  would  be  a  good 
defence."     Verdict  for  plaintiff. 

§  59.  In  Boulton  v,  Jones,^  the  plaintiff  had  bought  out  the  stock-in- 
trade  and  business  of  one  Brocklehurst.  The  defendant,  ignorant  of 
the  fact,  sent  to  the  shop  a  written  order  for  goods,  addressed  to 
Brocklehurst,  on  the  very  day  of  the  transfer  to  the  plaintiff,  and  the 
latter  supplied  the  goods.  The  goods  were  consumed  by  the  defend- 
ant, he  not  knowing  that  they  were  supplied  by  the  plaintiff  instead 
of  Brocklehurst.  When  payment  of  the  price  was  afterwards  de- 
manded, the  defendant  refused,  on  the  ground  that  he  had  a  setoff 
against  Brocklehurst,  and  had  not  contracted  with  the  plaintiff.  The 
Barons  of  the  Exchequer  were  all  of  opinion  that  the  action  was  not 
maintainable.  Pollock,  C.  B.,  said:  ^^The  rule  of  law  is  clear,  that 
if  you  propose  to  make  a  contract  with  A,,  then  B.  cannot  substitute 
himself  for  A.  without  your  consent  and  to  your  di%advantage^  secur- 
ing to  himself  all  the  benefit  of  the  contract." 

Martin,  B.,  said :  *'  Where  the  facts  prove  that  the  defendant 
meant  to  contract  with  A.  alone^  B.  can  never  force  a  contract  upon 
him." 

Bramwell,  B.,  said :  ^^  It  is  clear  that  if  the  plaintiff  were  at  liberty 
to  sue,  it  would  be  a  prejudice  to  defendant^  because  it  would  deprive 
him  of  a  set-off,  which  he  would  have  had  if  the  action  had  been 
brought  by  the  party  with  whom  he  supposed  he  was  dealing.  And 
upon  that  my  judgment  proceeds.  I  do  not  lay  it  down,  that  because 
a  contract  was  made  in  one  person's  name,  another  peraon  cannot  sue 
upon  it,  except  in  cases  of  agency.  But  when  any  one  makes  a  con- 
tract in  which  the  personality,  so  to  speak,  of  the  particular  party 
contracted  with  is  important  for  any  reason,  whether  because  it  is  to 

1  Holt,  N.  P.  253.  2  2  H.  &  N.  564  ;  27  L.  J.  Ex.  117. 
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write  a  book,  or  paint  a  picture,  or  do  any  work  of  personal  skill ;  or 
whether  because  there  is  a  set-off  due  from  that  party,  no  one  else  is 
at  liberty  to  step  in  and  maintain  that  he  is  the  party  contracted  with ; 
that  he  has  written  the  book,  or  painted  the  picture,  or  supplied  the 
goods." 

Channell,  B.,  said :  ^^  The  case  is  not  one  of  principal  and  agent ; 
it  was  a  contract  made  with  B.,  who  had  transactions  with  the  de- 
fendant and  owed  him  money,  and  upon  which  A.  seeks  to  sue. 
Without  saying  that  the  plaintiff  might  not  have  had  a  right  of  action 
an  an  implied  corUraet^  if  the  goods  had  been  in  existence^  here  the 
defendant  had  no  notice  of  the  plaintiff's  claim  until  the  invoice  was 
sent  to  him,  which  was  not  until  after  he  had  consumed  the  goods,  and 
when  he  could  not,  of  course,  have  returned  them/'  ^ 

In  the  important  case  of  Johnson  t;.  Raylton,^  it  was  held  by  the 
majority  of  the  Court  of  Appeal  that  where  goods  of  a  particular  de- 
scription are  ordered  of  a  manufacturer^  who  is  not  otherwise  a  dealer 
in  them,  the  contract  is  to  be  treated  as  a  personal  one^  and  is  not  ful- 
filled by  the  delivery  of  goods  of  the  same  quality  as  that  contracted 
for,  but  made  by  another  firm.  The  buyer  in  such  a  case  is  assumed 
to  have  contracted  in  reliance  npon  the  reputation  of  the  particular 
firm  with  whom  he  deals. 

The  principle  of  Boulton  v.  Jones  has  been  carried  out  to  its  full 
extent  in  the  case  of  The  Boston  Ice  Company  v.  Potter,^  before  the 
Supreme  Court  of  Msissachusetts,  and  the  fact  that  the  defendant  had 
or  had  not  a  right  of  set-off  against  the  plaintiff's  claim,  upon  which 
Bramwell,  B.,  rested  his  judgment  in  Boulton  v.  Jones,  was  treated  as 
immaterial.  It  appeared  that  the  defendant  had  previously  bought 
ice  of  the  plaintiffs,  but,  being  dissatisfied  with  them,  contracted  to 
buy  it  from  the  Citizens'  Ice  Company.  Subsequently  the  plaintiffs 
bought  up  the  business  of  the  Citizens'  Company,  and  delivered  ice  to 
the  defendant  without  notifying  to  him  that  they  had  purchased  the 
business  until  after  the  delivery  and  consumption  of  the  ice.  It  was 
held  that  the  plaintiff  company  could  not  maintain  an  action  for  the 
price  of  the  ice.  It  was  endeavoured  to  distinguish  Boulton  v.  Jones, 
upon  the  ground  that  there  the  defendant  had  a  set-off  against  Brock- 
lehurst,  but  Endicott,  J.,  in  giving  judgment,  said,  at  p.  31,  referring 
to  Boulton  V.  Jones,  ^^  The  fact  that  a  defendant  in  a  particular  case  has 
a  claim  in  set-off  against  the  original  contracting  party,  shows  clearly 
the  injustice  of  forcing  another  person  upon  him  to  execute  the  con- 
tract without  his  consent,  against  whom  his  setoff  would  not  be  avail- 
able. But  the  actual  existence  of  the  claim  in  set-off  cannot  be  a  test 
to  determine  that  there  is  no  implied  assumpsit  or  privity  between  the 
parties.     Nor  can  the  non-existence  of  a  set-off  raise  an  implied  as- 

1  See  farther  obflerrations  on  this  case,        >  7  Q.  B.  D.  438,  C.  A.,  poti. 
past,  Book  III.  Ch.  1.  >  123  Mass.  (9  Lathrop)  28. 
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sampsit.  If  there  is  sach  a  aet-off,  it  is  sufficient  to  state  that  as  a 
reason  why  the  defendant  should  prevail ;  but  it  by  no  means  follows 
that,  because  it  does  not  exist,  the  plaintiff  can  maintain  his  action. 
The  right  to  maintain  an  action  can  never  depend  upon  whether  the 
defendant  has  or  has  not  a  defence  to  it  .  .  •  It  is,  thei*efore,  imma- 
terial that  the  defemlant  had  no  claim  in  set-off  against  the  Citizens' 
Ice  Company." 

In  Ex  parte  Barnett  ^  the  appellants  had  executed  an  order  sent  to 
them  by  an  undischarged  liquidating  debtor,  under  the  mistaken  be- 
lief that  they  were  dealing  with  a  firm  with  whom  they  had  had  pre- 
vious business  transactions,  and  whose  name  resembled  that  of  the 
liquidating  debtor.  Held,  by  the  Chief  Judge  in  Bankruptcy,  that 
they  were  entitled  to  the  goods  as  against  the  trustee  in  the  liqui- 
dation. 

§  60.  Where  a  person  passes  himself  off  for  another,^  or  falsely  rep- 
resents himself  as  agent  for  another,  for  whom  he  professes  to  buy,^ 
and  thus  obtains  the  vendor's  assent  to  a  sale,  and  even  a  delivery  of 
goods,  the  whole  contract  is  void  ;  it  has  never  come  into  existence,  for 
the  vendor  never  assented  to  sell  to  the  persons  thus  deceiving  him. 
The  contracts  in  the  cases  cited  below  were  held  void,  on  the  ground 
of  fraud,  but  they  were  equally  void  for  mistake,  or  the  absence  of  the 
assent  necessary  to  bring  them  into  existence. 

The  effect  of  mistake  in  preventing  the  contract  from  coming  into 
existence,  and  therefore  from  being  enforced,  is  the  only  branch  of  the 
subject  that  appertains  to  the  Formation  of  the  Contract.  The  effect 
of  mistake  on  the  rights  of  the  parties,  after  the  contract  has  been 
performed  or  executed,  will  be  considered,  po9t^  Book  III.,  Ch.  !•  Of 
Mistake  and  Failure  of  Consideration, 

§  61.  The  assent  to  a  sale  may  be  conditional  as  well  as  absolute, 
and  then  the  formation  of  the  contract  is  suspended  till  the  condition 
is  accomplished.  If  A.  deliver  his  horse,  on  trial,  to  B.,  agreeing  to 
take  a  specified  price  for  him  if  B.  approve  him  after  trial,  B.  is  merely 
bailee  until  the  condition  is  accomplished,  his  assent  to  become  pur- 
chiiser  not  having  been  given  when  he  obtained  possession  of  the  horse. 
Cases  of  sales  ^^  on  trial,"  or  of  goods  **'  to  arrive  "  by  a  particular  ves- 
sel, and  the  bargains  known  as  ^^  sale  or  return,"  ^  are  all  instances 
where  the  assent  is  conditional.  Most  of  the  reported  cases,  however, 
have  arisen  out  of  disputes  as  to  the  performance  of  the  conditions,  in- 
stead of  the  formation  of  the  contract,  and  the  subject  can  be  more 

1  3  Ch.  D.  123.  *  For  instances  of  which,  see    Mow    v. 

<  Hardmau  v.  Booth,  1  H.  &  C.  803 ;  32  Sweet,  16  Q.  B.  493;  Ex  parte  Wingfield, 

L.  J.  Ex.  105 ;  Lindsay  i^.  Cundy,  3  A  pp.  In  re  Florence,  10  Ch.  D.  591,  C.  A.,  where 

Cas.  459^  reported  sub  nom.  Candy  v.  Lind-  it  was  held  that  goods  sent  to  a  person  "  on 

say,  S.  C.  2  Q.  B.  D.  96,  C.  A. ;  and  1  Q.  B.  sale  or  retam  "  do  not  pass  on  his  bank- 

D.  348,  post,  chapter  on  Fraud.  raptcy  nnder  the  reputed  ownership  clauie. 

>  Higgons  V.  Barton,  26  L.  J.  Ex.  342. 
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intelligibly  treated  as  a  whole.     The  reader  is  therefore  referred  to 
Ch.  1,  of  Book  IV.,  Part  I.,  post. 

CIVIL  LuAW. 

■ 

§  62.  The  principles  of  the  common  law  upon  the  subject  embraced 
in  this  chapter  do  not  in  general  differ  from  those  recc^nized  in  Amer* 
ica  and  in  coantries  governed  by  the  civil  law. 

There  is,  however,  one  striking  exception.     The  civil  law  permits 
what  are  termed  quan-eantraets^  and  enforces  obligations  resulting 
from  them.    The  negotiorum  gestor^  the  man  who  voluntarily  assumed 
to  take  charge  of  another's  business  in  his  absence,  or  who,  without 
authority  of  law,  took  under  his  control  the  person  and  property  of  an 
infant,  was  held  entitled  to  rights  as  well  as  responsible  for  the  obli- 
gations resulting  from  his  unauthorized  interference.      If  he  spent 
money  usefully  in  the  business  thus  assumed,  he  was  entitled  to  recover 
it  back.     If  he  furnished  supplies,  he  was  entitled  to  charge  the  price 
as  though  a  contract  of  sale  had  intervened.     If  he  paid  a  debt,  he 
took  the  creditor's  place.    The  quasireontract^  in  a  word,  produced  the 
effect  of  creating  obligations  ultro  dtroque^  in  the  language  of  the 
civilians.     These  principles  of  the  Roman  law  still  prevail  unimpaired 
over  Continental  Europe,  and  are  found  expressly  sanctioned  in  the 
French  Civil  Code,  articles  1660-1575.     Pothier  says  that  they  are 
founded  on  natural  equity,  and  bind  even  infants  and  insane  persons 
who  are  incapable  of  consent.     If,  in  France,  a  man  should  repair  his 
absent  neighbour's  enclosure,^  or  furnish  food  to  his  cattle,  without  re- 
quest, he  could  maintain  an  action  on  the  quaei-eontract  implied  by 
the  law  there.     At  common  law,  it  need  hardly  be  said  that  no  such 
action  would  lie.     The  count  for  money  paid  by  the  plaintiff  for  the 
defendant  must  aver  a  request  by  the  defendant,  and  this  request,  ex- 
press or  implied,  must  be  pioven.^    The  principle  in  our  law  is  inva- 
riable that  no  liability  can  be  established  against  a  man  by  the  mere 
voluntary  payment  or  expenditure  of  money  in  his  behalf  by  a  third 
person ;  that  no  man  can  become  the  creditor  of  another  without  the 
latter's  knowledge  or  assent.     It  is  of  course  otherwise  where  the  pay- 
ment is  under  compulsion  or  in  discharge  of  a  liability  imposed  on  the 
party  paying.^ 

§  68.  The  text  of  the  Institutes  laying  down  the  principles  of  the 

^  Pothier,  Obi.  sec.  114—5.  27 ;  and  see  Ballen  &  Leake,[Prec.  of  Plead. 

<  Bnt  now,  under  the  new  Rnloi  of  Plead-  ed.  1S82,  p.  879. 

ing,  a  simple  averment  of  the  reqnest  will  *  Stokes  v,  Lewis,  I  T.  R.  20 ;  Child  v. 

only  suflSce  where  there  has  been  an  express  Morlej,  8  T.  R.  610;  Lord  Galloway  v.  Mat- 

reqneet  made  bj  the  defendant.    Where  the  thew,  10  East,  264  ;  Damford  v.  Messiter,  5 

request  is  to  be  implied  from  the  facts  and  M.  &  S.  446 ;  1  Wros.  Saund.  356,  note  on 

drcnmstances  of  the  ease,  those  facts  and  cir*  Osborne  v,  Rogers ;  England  v.  Marston,  L. 

cnmstanoes,  so  far  as  material,  mast  be  set  R.  1  C.  P.  529 ;  35  L.  J.  C.  P.  259.    And  see 

fonh.    B.  S.  C.  lS75f  Order  XLX.  rules  4,  a  very  singalar  case,  Johnson  v.  Royal  Mail 

Steam  Packet  Co.  L.  R.  3  0.  P.  38. 
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Roman  law  on  this  point  was  not  an  innovation,  but  a  condensation  of 
the  numerous  texts  of  the  preexisting  law.  *^  Igitur  cum  quis  absentia 
negotia  gesserit,  ultro  citroque  inter  eos  nascuntur  actiones  quse  appel- 
lantur  negotiorum  gestorum.  Sed  domino  quidem  rei  gestae  adversus 
eum  qui  gessit,  directa  competit  actio,  negotiorum  autem  gestori,  con- 
traria,'  Quas  ex  nullo  contractu  proprie  nasci,  manifestum  est,  quippe 
ita  nascuntur  istse  actiones,  si  sine  mandate  quisque  alienis  negotiis 
gerendis  se  obtulerit ;  ex  qu&  caus&,  ii  quorum  negotia  gesta  fuerint, 
etiam  ignorante%  obligantur."  The  equity  of  the  law  is  then  stated  aa 
follows:  ^^  Idque  utilitatis  causa  receptum  est,  ne  abseutium  qui  subita 
festinatione  coacti,  nulli  demandata  negotiorum  suorum  administra- 
tione,  peregre  profecti  essent,  desererentur  negotia,  quia  sane  nemo 
curaturus  esset,  si  de  eo  quod  quis  impendisset,  nuUam  habiturus  esset 
actionem."  ^  Our  action  for  money  had  and  received,  to  recover  back 
what  has  been  paid  by  mistake,  is  one  of  those  that  the  Roman  law- 
yers considered  as  arising  qua9i-tx«mtractu.  *^  Item  is  cui  quis  per 
errorem  non  debitum  solvit,  quasi  ex  contractu  debere  videtur."' 
This  action  was  termed  condictio  indebiti.  ^^  Is  quoque  qui  non  debi- 
tum accepit  ab  eo  qui  per  errorem  solvit,  re  obligatur ;  daturque  agenti 
contra  eum  propter  repetitionem,  condictitia  actio."  ^ 

AMBEICAN  LAW. 

§  64.  In  the  text-books  in  America,  there  has  been  a  singular  and 
almost  unanimous  attack  upon  the  authority  of  Cooke  v,  Oxley,*  and 
Professor  Bell,  in  his  ^^  Inquiries  into  the  Contract  of  Sale,"  also  dis- 
approves it,  as  contrary  to  the  principles  of  the  civil  law  and  of  the 
law  of  Scotland.^  This  is  the  more  remarkable,  as  it  is  hardly  con- 
tested that  the  decisions  accord,  in  the  United  States  at  least,  with  the 
principles  established  in  the  English  Courts. 

Mr.  Story,  in  his  Treatise  on  Sales,^  while  citing  the  American 
authorities,^  which  are  perfectly  in  accord  with  the  English  law  on 
this  point,  concurs  with  Professor  Bell  in  the  opinion  that  the  rule  in 
Cooke  V,  Oxley  ^  is  unjust  and  inequitable.  In  his  strictures  on  the 
decision,  he  denies  that  the  grant  of  time  to  accept  the  o£Fer  is  made 
without  consideration.  He  suggests,  as  one  snfBcient  legal  considera- 
tion, the  expectation  or  hope  that  the  oSer  will  be  accepted.  This 
appears  to  be  more  fanciful  than  serious.  The  hope  of  A.  that  his 
offer  will  be  accepted  if  he  gives  B.  time  to  consider  it,  is  not  a  consid- 
eration moving  from  B.  to  A.,  but  is  the  spontaneous  emotion  of  A. 
arising  out  of  his  own  act ;  for  in  the  case  supposed,  B.  is  bound  to 

1  Inst.  lib.  3,  tit.  27,  §  I.  «  Story  on  Sales,  §  127. 

2  Inst.  3.  27.  6.  ^  Eakridge  v.  Glover,  5  Stew.  &  Port.  264 ; 
8  Inst.  3.  14.  1.  Faalkner  v.  Ueberd,  26  Vermont,  452;  Beck- 
«  3  T.  K.  653.  with  v.  Cheever,  1  Foster  (N.  H.),  41. 

*  Bell's  Inq.  27.  •  3  T.  R.  653. 
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nothing,  does  nothing,  gives  nothing,  promises  nothing  to  raise  this 
hope.  The  second  consideration  suggested  by  Mr.  Story  is,  that  ^*  the 
making  of  such  an  offer  might  betray  the  other  party  into  a  loss  of 
time  and  money  by  inducing  him  to  make  examination,  and  to  inquire 
into  the  value  of  the  goods  offered ;  and  this  inconvenience  assumed 
by  him  is  a  sufficient  consideration  for  the  offer."  This  argument  as- 
sumes as  a  fact  the  exact  reverse  of  the  facts  alleged  in  the  declara- 
tion. It  takes  for  granted  that  ^*  an  inconvenience  is  assumed  "  by 
the  party  to  whom  the  offer  is  made ;  and  it  is  precisely  on  the  absence 
of  this  consideration  that  the  decision  was  put,  Buller  J.,  saying :  ^'  In 
order  to  sustain  a  promise,  there  must  be  either  a  damage  to  the  plain- 
tiffs or  an  advantage  to  the  defendant,  but  here  was  neither." 

§  65  In  Kent's  Commentaries  it  is  said  in  the  note  to  p.  478  (12th 
edition),  that  the  ^*  criticisms  which  have  been  made  upon  the  case  of 
Cooke  tj.  Oxley  are  sufficient  to  destroy  its  authority."  ^  Mr.  Duer, 
in  his  Treatise  on  Insurance,^  goes  still  further  and  says  that  Cooke  v, 
Oxley  decides  ^*  that  when  a  bargain  has  been  proposed,  and  a  certain 
time  for  closing  it  has  been  allowed,  there  is  no  contract  even  when 
the  offer  has  not  been  withdrawn,  and  has  been  accepted  within  the 
limited  period ;  to  constitute  a  valid  agreement,  there  must  be  proof 
that  the  party  making  the  offer  assented  to  its  terms  after  it  was 
accepted."  If  this  were  indeed  the  decision,  nothing  could  be  more 
surprising  than  to  find  it  upheld  as  sound  law  by  a  series  of  eminent 
English  judges.  But  Cooke  v,  Oxley  has  been  totally  misapprehended 
by  those  who  have  thus  criticised  it,  and  there  is  nothing  to  warrant 
the  suggestion  that  it  is  misreported,  or  that  Bayley,  J.,  stated  it  to  be 
misreported  in  the  observations  made  by  him  in  Humphries  t;.  Car- 
valho.^  It  is  difficult  to  see  how  the  case  cotdd  be  misreported,  for  it 
was  a  motion  in  arrest  of  judgment,  which  presents  the  question  ex- 
actly as  on  a  general  demurrer,*  and  was  decided  on  the  ground  that 
the  declaration,  which  is  copied  in  the  report,  showed  no  cause  of  action. 
An  examination  of  it  shows  that  the  plaintiff  alleged  —  First,  an  offer 
by  the  defendant  to  sell  at  a  certain  price ;  Second,  a  promise  to  leave 
the  offer  open  till  foar  o'clock,  if  plaintiff  wotUd  agree  to  purchase^  and 
would  give  notice  to  the  defendant  before  the  hour  of  four  o*  clock; 
Third,  that  the  plaintiff  did  agree,  and  did  give  notice,  before  four 
6*dock.  There  was  no  allegation  that  the  defendant  actually  left  the 
offer  open  till  four  o'clock^  but  only  that  he  promised  to  do  so.  The 
plaintiff's  action  was  tested  by  the  Court  on  two  theories  —  First,  that 
it  was  for  a  breach  of  promise  to  leave  the  offer  open ;  or,  secondly, 

1  Other  American  decisions,  in  which  the  '^  Vol.  i.  p.  118. 

anthority  of  Cool:e  v.  Oxley  ii  impugned,  are  >  16  Eaat,  45. 

Boston  and  Maine  Bailroad  o.  Bartle^t,  3  «  Collins  t;.  Gibbe,  S  Burr.  899;  Bowdell 

Cnah.  224;    MeCnlioch  v.  Eagle  Ina.  Co.  1  v.  Parsons,  10  East,  359. 
Fid[.  281;  and  Hallock  o.  Commercial  Ins. 
Co.  2  Dntcher  (N.  J.),  268. 
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that  it  was  for  a  breach  of  a  contract,  that  became  complete  by  the 
plaintiff *8  acceptance  of  an  offer  that  Iiad  actually  remained  open.  On 
the  first  theory,  it  was  held  that  the  declaration  was  insufficient,  be- 
cause it  alleged  no  consideration  for  the  promise.  On  the  second  the- 
ory, it  was  held  that  the  declaration  was  insufficient,  because  it  did  not 
allege  that  the  defendant  had  actually  left  the  offer  open  for  accept- 
ance as  he  had  promised.  The  Court  did  not  decide  that  the  contract 
would  not  have  been  completed  if  the  offer,  remaining  open^  had  been 
accepted ;  but  that  nothing  showed  that  the  offer  was  open  when  ac- 
cepted. Lord  Kenyon,  C.  J.,  construed  the  declaration  as  proceeding 
on  the  first  theory,  that  is,  breach  of  promise  to  keep  the  offer  open, 
and  he  said  that  this  promise  was  nudum  pactum.  BuUer,  J.,  took 
both  grounds,  saying  that  the  promise  in  the  morning  was  without  con- 
sideration ;  and  that  it  was  not  stated  that  the  defendant  agreed  after- 
wards, or  even  that  the  goods  were  kept ;  in  other  words,  that  the 
plaintiff  had  not  alleged  a  binding  legal  promise  in  the  morning,  nor  a 
complete  contract  in  the  afternoon ;  and  Grose,  J.,  also  said  that  the 
defendant  was  not  bound  before  four  o'clock,  and  it  is  not  stated  that 
they  came  to  a  subsequent  agreement. 

That  this  was  really  the  decision  is  shown  by  what  was  said  by  Mr. 
Justice  Bayley  in  Humphries  v.  Carvalho,^  which  is  strangely  con- 
strued by  Mr.  Duer  into  an  assertion  that  Cooke  v.  Oxley  was  misre- 
ported.  This  is  the  language :  '^  The  question  in  Cooke  v.  Oxley  arose 
upon  the  record,  and  a  writ  of  error  was  afterwards  brought  upon  the 
judgment  of  this  Court,  by  which  it  appears  that  the  objection  made 
was,  that  there  was  only  a  proposal  of  sale  by  the  one  party,  and  no 
allegation  that  the  other  party  had  acceded  to  the  contract  of  sale." 

§  66.  Both  the  learned  American  authors,  Mr.  Story  and  Mr.  Duer, 
refer  to  Adams  v.  Lindsell,^  as  overruling  Cooke  v.  Oxley,  the  latter 
writer  saying  that  "  its  authority  is  directly  overthrown  "  by  Adams 
V.  Lindsell.  Certainly  the  King's  Bench  did  not  in  this  last  case  say 
a  word  in  disparagement  of  Cooke  v,  Oxley  ;  and  when  this  very  point 
was  urged  by  counsel  in  Routledge  v.  Grant,^  Best,  C.  J.,  pointed  out 
that  there  was  no  conflict  between  the  cases,  for  Adams  v.  Lindsell 
proceeded  expressly  on  the  ground  that  a  treaty  by  correspondence 
through  the  post  rested  on  exceptional  principles,  because  the  separa- 
tion of  the  parties  prevented  assent  at  the  same  instant,  and  ex  neces- 
sitate rei^  some  point  of  time  must  be  fixed  when  the  contract  should 
be  considered  complete  ;  for  otherwise,  the  interchange  of  letters  would 
go  on  ad  infinitum.  The  Court  was  therefore  driven  to  determine 
either  that  no  contract  was  possible  by  correspondence  between  distant 
parties,  or  to  fix  some  point  at  which  the  contract  became  perfect. 
The  rule  adopted  was  in  entire  accordance  with  sound  principle,  and 
declared  that  the  offer  by  letter  was  a  continuing  offer  in  contempla- 

I  ^  16  East,  45.  ^  i  3.  &  Aid.  681.  >  4  Bing.  653. 
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tion  of  law  until  it  reached  the  other  party,  so  that  when  an  answer 
of  acceptance  was  placed  in  the  post,  addressed  to  the  party  making 
the  offer,  the  aggregatio  mentium^  the  mutual  assent,  was  complete. 
But  in  Cooke  v,  Oxley  it  did  not  appear  that  this  mutual  assent 
ever  took  place.  There  was  no  continuing  offer  till  four  o'clock,  but 
only  a  promise  to  continue  it,  not  binding  for  want  of  consideration. 
The  Court  held  that  Oxley  had  a  right  to  retract  up  to  the  mo- 
ment when  Cooke  announced  his  assent  to  the  offer.  So  the  Court 
would  no  doubt  have  held  in  Adams  v.  Lindsell,  that  the  latter  had  a 
right  to  retract  up  to  the  moment  when  Adams  accepted ;  but  Lind- 
sell's  withdrawal  of  his  offer,  and  resale  of  the  wool,  occurred  after  ac- 
ceptance^ though  he  was  ignorant  of  the  fact  of  acceptance.  In  a  word, 
Oxley  withdrew  his  offer  before  acceptance,  Lindsell  after  acceptance, 
and  the  contract  was  held  incomplete  in  the  former  case  and  complete 
in  the  latter,  both  decisions  being  consistent  applications  of  one  and 
the  same  principle,  namely,  that  a  contract  becomes  complete  only 
when  the  mutual  assent  of  the  parties  concurs  at  the  same  moment  of 
time  ;  and  that  no  number  of  alternate  offers  and  withdrawals,  refusals 
and  acceptances,  can  ever  suffice  to  conclude  a  bargain. 

To  these  remarks  may  be  added  the  fact  that  in  1829  the  King's 
Bench  decided  Head  v.  Diggon  ^  on  the  authority  of  Cooke  v.  Ox- 
ley, without  any  intimation  that  it  had  been  overruled,  and  in  ac- 
cordance with  the  point  really  decided  in  that  case.  (And  see  ante^ 
p.  46.) 

§  67.  In  an  American  case^  the  principle  under  discussion  received  a 
further  illustration.  The  defendant  wrote  an  offer  to  carry  for  the 
plaintiffs  ^^  not  exceeding  6,000  tons  gross,  in  and  during  the  months 
of  April,  May,  June,  July,  and  August,  1864,  upon  the  terms  and  for 
the  price  hereinafter  specified,"  and  on  the  next  day  the  plaintiffs 
answered,  "  We  assent  to  your  agreement  and  will  be  bound  by  its 
terms."  Held  to  be  no  binding  contract,  because  the  plaintiffs  were 
not  bound  to  furnish  anything  for  carriage;  that  the  offer  was  a  mere 
promise  of  an  option  to  them,  for  which  promise  no  consideration  was 
given,  and  that  the  defendant  had  the  right  to  withdraw  from  his  offer 
at  any  time  before  such  an  acceptance  as  imposed  some  obligation  on 
the  company  as  a  consideration  :  the  acceptance  would  have  been  good, 
if  the  company  had  agreed  to  furnish  any  specified  quantity  not  ex- 
ceeding the  6,000  tons,  but  not  otherwise,  because  the  defendant  could 
not  be  bound  while  the  plaintiffs  were  left  free. 

§  68.  On  the  questions  of  the  mode  of  completing  a  bargain  by 
correspondence,  the  American  authorities  are  not  only  in  accordance 
with  the  decisions  of  our  own  Courts,  but  they  have  gone  further,  and 

1  8  M.  &  R.  97.  Great  Northern  Railway  Co.  v.  Witham,  L. 

^  Chicago  and  Great  Eastern  Railway  Ca     R.  9  C.  P.  16,  ante,  p.  48. 
V.  Dana,  43  N.  Y.  (4  Hand)  240;  and  see 
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covered  the  point  left  undecided  in  Adams  v.  Lindsell,  though  included 
in  the  dicta. 

In  Mactier's  Adm's  v.  Frith,^  the  Court  of  Errors  of  New  York  de- 
cided, after  a  full  review  of  the  authorities,  that  where  the  dealing  is 
by  correspondence,  "  the  acceptance  of  a  written  oflEer  of  a  contract  of 
sale  consummates  the  bargain,  provided  the  offer  is  standing  at  the 
time  of  the  acceptance,^^ 

The  point  was  still  left  open  as  to  the  effect  of  a  revocation  of  the 
offer  not  communicated  to  the  party  accepting  at  the  time  of  accept- 
ance. 

§  69.  In  the  more  recent  case  of  Tayloe  v.  Merchants'  Fire  Insur- 
ance Company,^  the  Supreme  Court  of  the  United  States  has  closed 
this  last  point  in  America,  by  holding  that  under  such  circumstances, 
*^  an  offer  prescribing  the  terms  of  insurance  is  intended  and  is  to  be 
deemed  a  valid  undertaking  by  the  company  that  they  will  be  bound 
according  to  the  terms  tendered,  if  an  answer  is  transmitted  in  due 
course  of  mail,  accepting  them  ;  and  that  it  cannot  be  withdrawn  unless 
the  mthdrawal  reaches  the  party  to  whom  it  is  addressed  before  his 
letter  of  reply  announcing  the  acceptance  has  been  transmitted.*^  Al- 
though this  decision  was  given  on  an  insurance  contract,  the  reasoning 
of  the  Court  was  quite  applicable  to  all  other  bargains  between  par- 
ties. Nelson,  J.,  who  delivered  the  opinion,  said :  ^^  On  the  accept- 
ance of  the  terms  proposed,  transmitted  in  due  course  of  mail  to  the 
company,  the  minds  of  both  parties  have  met  on  the  subject,  in  the 
mode  contemplated  at  the  time  of  entering  upon  the  negotiation^  and 
the  contract  becomes  complete.  The  party  to  whom  the  proposal  is 
addressed  has  a  right  (to  regard  it  as  a  continuing  offer  until  it  shall 
have  reached  him,  and  shall  be  in  due  time  accepted  or  rejected. 
Such  is  the  plain  import  of  the  offer.  And  besides,  upon  any  other 
view,  the  proposal  amounts  to  nothing,  as  the  acceptance  would  be 
but  the  adoption  of  the  terms  tendered,  to  be  in  turn  proposed  by  the 
applicant  to  the  company  for  their  approval  or  rejection.  For,  if  the 
contract  is  still  open  until  the  company  is  advised  of  an  acceptance, 
it  follows  of  course  that  the  acceptance  may  be  repudiated  at  any 
time  before  the  notice  is  received.  Nothing  is  effectually  accomplished 
by  an  act  of  acceptance.  It  is  apparent,  therefore,  that  such  an  inter- 
pretation of  the  acts  of  the  parties  would  defeat  the  object  which  both 
had  in  view  in  entering  upon  the  correspondence,  .  .  . 

^^  The  fallacy  of  the  opposite  argument,  in  our  judgment,  consists 
in  the  assumption  that  the  contract  cannot  be  consummated  without  a 
knowledge  on  the  part  of  the  company  that  the  offer  has  been  accepted. 
.  .  .  But  a  little  reflection  will  show  that  in  all  cases  of  contracts  entered 

1  6  Wendell  (N.  York),  104;  Batteman  v.    Lindley,  J.,  in  Byme  u.  Van  TienhoTen,  5 
Morford,  76  N.  Y.  622.  C.  P.  D.  844,  347. 

s  9  How.  Sup.  Ct.  Rep.  390 ;  approYed  by 
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into  between  parties  at  a  distance  by  correspondence,  it  is  impossible 
that  both  should  have  a  knowledge  of  it  the  moment  it  becomes  com- 
plete. .  .  .  The  negotiation  being  carried  on  through  the  mail,  the 
offer  and  acceptance  cannot  occur  at  the  same  moment  of  time  ;  nor 
for  the  same  reason  can  the  meeting  of  the  minds  of  the  parties  on 
the  subject  be  known  by  each  at  the  moment  of  concurrence.  The 
acceptance  must  succeed  the  offer  after  the  lapse  of  some  interval  of 
time,  and  if  the  process  is  to  be  carried  further,  in  order  to  complete 
the  bargain,  and  notice  of  the  acceptance  must  be  received,  the  only 
effect  is  to  reverse  the  position  of  the  parties,  changing  the  knowledge 
of  the  completion  from  one  party  to  the  other." 

§  70.  The  civilians  do  not  accord  with  these  views.  Pothier  says : 
**'  If  I  write  to  a  merchant  of  Leghorn  a  letter,  in  which  I  purpose  to 
purchase  of  him  a  certain  quantity  of  merchandise  at  a  certain  price, 
and  before  my  letter  can  have  reached  him  I  write  a  second  letter 
withdrawing  my  proposal,  although  the  merchant  of  Leghorn,  in  ig- 
norance of  the  change  of  my  intentions,  answers  that  he  accepts  the 
proposed  bargain,  yet  there  is  no  contract  of  sale  between  us  ;  for  my 
intention  not  having  continued  until  the  time  at  which  my  letter  was 
received,  and  my  proposal  accepted,  the  assent  or  concurrence  of  our 
wills  necessary  to  form  a  contract  of  sale  has  not  occurred.  It  must 
be  observed,  however,  that  if  my  letter  causes  the  merchant  to  be  at 
any  expense  in  proceeding  to  execute  the  contract  proposed,  or  if  it 
occasion  him  any  loss,  as,  for  example,  if,  in  the  intermediate  time  be- 
tween the  receipt  of  my  first  and  that  of  my  second  letter,  the  price 
of  the  merchandise  falls,  and  my  first  letter  has  made  him  miss  the 
opportunity  to  sell  it  before  the  fall  of  the  price ;  in  all  these  cases  I 
am  bound  to  indemnify  him,  unless  I  prefer  to  agree  to  the  bargain 
as  proposed  by  my  first  letter.  This  obligation  results  from  that  rule 
of  equity  that  no  person  shall  suffer  for  the  act  of  another :  Nemo  ex 
alterius  facto  prcegravari  debet.  I  ought,  therefore,  to  indemnify  him 
for  the  expense  and  loss  which  I  occasion  by  making .  him  a  proposi- 
tion which  I  afterwards  refused  to  execute.  For  the  same  reason,  il 
the  merchant,  on  the  receipt  of  my  first  letter,  and  before  receiving 
the  second,  which  contains  a  revocation  of  it,  ships  for  my  account 
and  forwards  the  merchandise,  though  in  that  case  there  has  not  prop- 
erly been  a  contract  of  sale  between  us,  yet  he  will  have  a  right  to 
compel  me  to  execute  the  proposed*  contract,  not  in  virtue  of  any  con- 
tract of  sale,  but  of  my  obligation  to  indemnify  him,  which  results 
from  the  rule  of  equity  above  mentioned."  ^ 

§  71.  It  is  impossible  to  read  the  reasoning  of  this  eminent  jurist  in 
the  passages  just  cited,  without  feeling  that  it  fails  to  meet  the  diffi- 

1  Pothier,  Contrat  de  Vente,  No.  32,  and    opinion  ia  stated  not  to  be  in  accordance 
see  the  jodgment  of  Lindley,  J.,  in  Byrae  v.    with  English  law. 
Tienhoren,  5  C.  P.  D.  344,  where  Pothier's 
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culties  of  the  case.  He  places  the  proposer  in  the  instances  suggested 
under  all,  and  more  than  all,  the  obligations  of  a  purchaser,  while  in- 
sisting that  he  has  made  no  purchase.  The  ground  suggested,  that  it 
is  the  act  of  the  proposer  which  causes  damage  to  the  other,  and  thus 
imposes  an  equitable  obligation  to  repair  that  damage,  is  a  petitio 
principii.  Ex  hypothesis  the  party  receiving  the  ofEer  knows  that  it 
may  legally  be  retracted  by  a  second  letter  despatched  to  him  before 
his  acceptance,  and  he  accepts  subject  to  this  risk.  If,  therefore,  be- 
fore waiting  the  time  necessary  to  learn  whether  the  offer  had  been 
actually  retracted  at  the  date  of  his  acceptance,  he  incurs  expense  or 
loss  in  a  premature  attempt  to  execute  a  non-existent  contract,  sarely 
it  is  his  own  precipitancy,  and  not  his  correspondent's  conduct,  which 
is  the  real  cause  of  the  damage.  So,  too,  if  there  be  a  fall  in  the  mar- 
ket, on  what  ground  is  he  entitled  to  make  his  correspondent  suffer 
the  loss,  when  plainly  in  the  contrary  event  the  profit  would  accrue  to 
himself  ?  To  make  a  mere  negotiation  not  resulting  in  a  bargain  op- 
erate so  as  to  place  the  proposer  in  duriori  casu  than  he  would  be  if 
bound  by  a  perfect  contract;  to  render  him  liable  for  a  fall  in  the 
market  without  the  correlative  chance  of  profit  from  a  rise,  is  a  pro- 
ceeding which  fails  to  awaken  a  response  from  that  sense  of  equity  to 
which  Pothier  appeals  ;  and  notwithstanding  the  imposing  authority 
of  his  name,  it  may  be  doubted  whether  the  doctrine  thus  propounded 
would  stand  the  test  of  discussion  at  the  bar  of  a  tribunal  governed 
even  by  the  civil  law.^ 

§  72.  Both  the  common  and  the  civil  law,  however,  concur  in  rela- 
tion to  the  case  where  an  order  for  purchase  or  sale  is  transmitted  by 
correspondence  to  an  offent  of  the  writer.  If  A.,  in  Liverpool,  order 
his  correspondent,  B.,  in  New  York,  to  purchase  a  cargo  of  flour  for 
account  of  A.,  and  B.  execute  the  order  before  receiving  a  counter- 
mand, A.  remains  bound,  even  though  he  may  have  posted  the  coun- 
termand before  the  execution  of  the  order.  The  civil  law  is  express 
on  this  point :  ^^  Si  mandaasem  tibi  ut  fundum  emeres^  postea  scrip- 
sissem  ne  emereSy  tu  antequam  8cias  me  vetuissBj  emisses^  mandati  tibi 
obligatus  ero^  ne  damno  affidatur  is  qui  mandatum  suscepitJ"  Dig.  L. 
17,  tit.  1,'  sec.  15.  The  contract  here  is  one  of  agency,  not  of  sale, 
and  is  governed  by  totally  different  principles ;  for  in  agencies,  a  revo- 
cation of  authority  by  the  principal  cannot  take  effect  till  it  reaches 
the  agent.^ 


1  Mr.  Storj  is  of  a  contrary  opinion,  and 
lauds  this  doctrine  as  "  by  far  the  fairest  and 
most  intelligible  rule  that  can  be  found." 
§  130,  note. 

2  Story  on  Agency,  §  470,  9th  ed.  Per 
Bayley,  J.,  in  Salte  v.  Field,  6  T.  B.  215. 
A  revocation  by  the  death  of  the  principal 
operates   instantly  at  common  law.    ( See 


cases  in  note  to  Smart  v.  Sandars,  5  C.  B.  at 
p.  917.)  By  the  civil  law,  acts  done  by  the 
agent  while  ignorant  of  the  principal's  death 
are  valid,  unless  the  other  contracting  party 
knew  of  the  death.  Dig.  L.  17,  t.  1 ;  L.  26, 
58.  The  French  code  is  to  the  same  efiect. 
Acts  2008-9.  The  Bank  of  England  protects 
itself  against  the  risk  resulting  from  the 
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§  78.  But  although  this  is  a  different  contract,  the  analogy  is  very 
strong  between  it  and  a  bargain  and  sale  by  correspondence.  If  A. 
send  an  agent  to  B.  with  a  proposal  for  sale,  even  the  civilians  admit 
that  A.  cannot  revoke  the  authority  of  the  agent  to  make  the  offer 
until  the  revocation  reaches  him.  So  that  if  A.  despatched  0.  with 
an  order  recalling  the  authority,  even  before  the  agent  had  made  the 
offer,  A.  would  still  remain  bound  by  a  bargain  made  before  C.'s  ar- 
rival with  the  countermand.  Why  should  there  be  any  difference 
when  the  proposer  sends  his  proposal  by  the  public  post,  which  he 
authorizes  to  deliver  it  ?  A.,  by  sending  a  letter  from  London,  ad- 
dressed to  B.  in  Manchester,  really  gives  to  the  public  post  authority 
to  hand  to  B.  a  written  offer,  and  to  receive  an  answer  in  behalf  of  A. 
Even  on  the  doctrines  of  the  civil  law,  it  would  seem  to  be  permissible 
under  such  circumstances  to  hold  that  A.^s  revocation  comes  too  late,  if 
it  only  arrives  after  the  completion  of  the  bargain  thus  authorized  to 
be  made  in  his  behalf.  In  reality  the  true  theory  of  the  case  seems  to 
be  that  an  offer  sent  by  mail  is  an  authority  to  the  party  to  whom 
it  is  sent  to  bind  the  sender  by  acceptance,  and  includes  an  im- 
plied promise  that  no  revocation  is  to  take  effect  till  received  by  the 
agent. 

§  74.  The  cases  that  arise  in  attempts  to  contract  by  correspond- 
ence present  at  times  very  singular  complexity.  In  Dunmore  v.  Al- 
exander,^ the  party  to  whom  the  proposal  was  made  wrote  and  posted 
a  letter  of  acceptance,  and  then  wrote  and  posted  a  letter  recalling 
the  acceptance,  and  both  letters  reached  the  proposer  at  the  same  time. 
The  majority  of  the  Court  of  Sessions  in  Scotland  held  that  there  was 
no  contract,  reversing  the  judgment  of  the  lower  Court ;  and  a  very 
similar  case  is  cited  by  Merlin,  Repert.  tit.  Vente,  sec.  1,  art.  3,  No.  11, 
where  an  offer  was  sent  by  letter  to  buy  goods  on  certain  conditions. 
The  offer  was  accepted  by  letter,  but  by  a  subsequent  letter  the  un- 
conditional acceptance  was  recalled,  the  writer  proposing  some  modifi- 
cations in  the  conditions.  Both  letters  reached  the  original  proposer 
together,  and  he  declined  to  execute  the  contract.  It  was  held  that 
the  proposer  could  not  be  forced  to  perform  the  bargain,  the  second 
answer  to  his  proposal  authorizing  him  to  consider  the  acceptance  as 
withdrawn. 

§  75.  In  the  case  of  M'Culloch  v.  The  Eagle  Insurance  Company,^ 
A.  wrote  to  ask  B.  on  what  terms  he  would  insure  a  vessel.     B.  wrote 


common  law  rule  hj  ipecial  clauses  in  its 
forms  for  powers  of  attorney.  Kiddill  v, 
Farnell,  3  Sm.  &  G.  428 ;  26  L.  J.  Ch.  818. 
By  sect.  81,  subs.  3  of  the  Merchant  Shipping 
Act,  1854  (17  &  18  Vict,  c  104),  no  sale  of 
a  ship  bond  Jide  made  by  an  agent  nnder  a 
certificate  of  sale  to  a  purchaser  for  ralnable 
consideration  shall  be  impeached  by  reason 
of  the  death  of  the  principal  before  the  mak- 


ing of  the  sale.  By  22  &  23  Vict.  c.  35,  s. 
26,  trustees,  executors,  and  administrators 
are  discharged  from  liability  in  respect  of 
payments  made  bond  Jide  to  an  agent  whose 
principal  is  dead,  but  whose  death  is  at  the 
time  unknown. 

1  9  Shaw  &  Dnnlop,  190.     See  ante,  p.  52. 

3  I  Pick.  (Mass.)  283.  And  in  Hallock  t;. 
Commercial  Insurance  Company,  2  Dutcher, 
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on  the  1st  of  January  that  he  would  insure  at  a  specified  rate,  and  on 
the  2d  of  January  wrote  a  letter  retracting  his  offer.  A.  had  written 
an  acceptance  of  the  offer  before  receiving  the  second  letter,  biU  after 
B,  had  posted  the  second  letter^  and  it  was  held  that  there  was  no  con- 
tract ;  but  this  case  is  disapproved  by  the  American  text-writers,  and 
is  in  conflict  with  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Tayloe  v.  Merchants'  Fire  Insurance  Company,  cited  avtCj 
p.  66. 


AMERICAN  NOTE. 


§§  38-75.  Mutual  Assent.  1.  The  American  authorities  uniformly  rec- 
ognize as  elementary  law,  that  an  assent  may  be  implied  as  well  as  express  ; 
and  mast  be  mutual  or  reciprocal,  and  concurrent  in  time. 

A  proposal  or  offer,  therefore,  must  in  some  way  be  accepted  to  constitute  a 
sale.  For  this  reason  the  bidder  at  auction  may  retract  before  the  property  is 
<<  strack  off"  to  him.  Fisher  v.  Seltzer,  28  Penn.  St  308,  directly  in  point ; 
Grotenkemper  v.  Achtermeyer,  11  Bush,  222.  The  delicate^question  often  is. 
Was  there  really  an  acceptance  ?  Did  the  language  used  amount  to  a  positive 
and  definite  assent  ?  See  Craig  v.  Harper,  3  Cush.  158  ;  Falls  v.  Gaither,  9 
Port.  605 ;  Tucker  v.  Woods,  12  Johns.  190 ;  McDonald  v.  Bewick,  51  Midi. 
79 ;  Johnston  v.  Fessler,  7  Watts,  48;  Fenno  t;.  Weston,  31  Vt.  345;  John- 
son V,  Filkington,  39  Wise.  62.  Merely  naming  a  price  does  not  necessarily 
import  an  assent  to  sell  to  the  inquirer  at  that  prioe.  In  a  late  case  S.  wrote 
G.,  "  How  many  rags  have  you  on  hand,  and  your  price  for  them  ?  "  G.  replied, 
"  We  have  about  a  ton,  and  our  price  is  3 J  cents."  S.  answered,  "  We  will 
take  the  rags  at  the  price  you  name."  To  which  G.  made  no  answer,  but, 
when  called  upon,  refused  to  send  the  rags.  Held,  no  sale ;  the  first  real  o^er 
being  from  S.  that  he  would  take  the  rags,  and  G.  never  having  agreed  to 
send  them.  Smith  v.  Growdy,  8  Allen,  566.  And  see  a  very  similar  case  in 
Slay  maker  v,  Irwin,  4  Whart  369.  See,  also,  Moulton  v.  Kershaw,  59  Wise 
316 ;  Beaupre  v.  Pacific,  &c.  Telegraph  Co.  18  Upper  Can.  Q.  B.  60.  The 
necessity  for  coexistence  of  assent  allows  an  offer  to  be  retracted  at  any  time 
before  acceptance,  though  time  is  given  in  which  to  accept.  Larmon  v,  Jor- 
dan, 56  111.  204;  School  Directors  v.  Trefethren,  10  Bradw.  127.  Thus  in 
Eskridge  v.  Glover,  5  Stew.  &  Port.  264,  G.  offered  to  exchange  horses  with 
E.  and  pay  $50  difference.  E.  reserved  the  right  of  deciding  within  two  or 
three  days.  They  actually  exchanged  to  enable  E.  to  decide ;  but  before  the 
time  was  out,  or  any  decision  by  E.,  G.  gave  E.  notice  that  he  withdrew  his 
offer.  Held,  no  bargain,  and  that  E.  could  not  recover  the  $50  of  G.  And 
see  Faulkner  v.  Hebard,  26  Vt  452. 

Conversely  also,  an  assent  may  be  given  and  the  bargain  closed  at  any  time 

268,    283,    Vredenbargh,   J.,    referring   to  this  coantry ; "  and  the  principle  of  the  de- 

M'CulIoch  V.  The  Eagle  Insarance  Company,  cisioa  is  directly  controverted  in  the  two  cases 

says,  "  This  case  is  against  the  whole  cur-  recently  before  the  English  Courts,  which 

rent  of  authorities,  both  in  England  and  in  hare  been  already  referred  to,  ante,  p.  51. 
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before  retraction,  though  the  period  allowed  for  such  acceptance  has  not  ex- 
pired. The  proposer  cannot  object  that  the  other  does  not  require  all  the 
allotted  time,  he  not  having  withdrawn  his  offer.  Boston  and  Maine  Railroad 
V.  Bardett,  8  Cash.  224. 

The  assent  mast  also  be  commanicated  to  the  proposer,  either  actaallj  or  in 
legal  contemplation.  Emerson  v,  Graff,  29  Penn.  St.  358  ;  Jenness  v.  Mt. 
Hope  Iron  Co.  58  Me.  20 ;  Borland  v.  Gaffey,  1  Grant,  894.  Preparations 
to  fulfil  unknown  to  the  other  party  do  not,  in  cases  of  a  mere  offer,  suffice  to 
bind  the  other.  In  Beck  with  v.  Cheever,  21  N.  H.  41,  A.  offered  to  sell  B.  a 
lot  of  timber.  B.  said  he  would  accept  if  his  brother  would  assist  him  to  pay 
for  it  A.  said  he  need  not  give  a  decided  answer  then,  but  might  do  so  there- 
after. B.'s  brother  agreed  to  assist  him,  but  no  notice  was  given  to  A.  and  he 
sold  the  timber  to  C  Held,  no  sale  to  B.  In  White  v.  Corliss,  46  N.  T. 
467,  C.  wrote  to  W.  (after  negotiations  between  them),  ^*  Upon  an  agreement 
to  fit  up, my  office,  57  Broadway,  in  two  weeks,  you  can  begin  at  once."  W., 
without  any  reply,  bought  lumber  and  commenced  work,  and  C,  not  knowing 
it,  countermanded  the  order.  Held,  no  complete  contract  for  want  of  notice 
of  acceptance  by  W. 

Of  course  a  proposal  or  offer  may  be  couched  in  such  terms  that  the  mere 
doing  of  some  act  is  itself  an  acceptance,  without  any  communication  to  the 
offerer ;  but  sales  of  goods  do  not  usually  come  within  that  class.  And  this 
acceptance  must  be  made  known  to  the  other  wiihin  the  time  allowed  by  his 
offer.  Potts  V,  Whitehead,  20  N.  J.  Eq.  55  ;  Curtis  v.  Blair,  26  Miss.  825 ; 
Longworth  v.  Mitchell,  26  Ohio  St.  884  ;  or  if  none  is  stated,  within  a  reason- 
able time,  Loring  v,  Boston,  7  Met  409 ;  Averill  v.  Hedge,  12  Conn.  424; 
Martin  v.  Black,  21  Ala.  721  ;  Peru  t;.  Turner,  10  Me.  185 ;  Minnesota  Oil 
Co.  V,  Collier  Lead  Co.  4  Dill.  481,  a  valuable  case ;  Chicago,  &c.  Railroad 
Co.  t;.  Dane,  48  N.  Y.  240,  which  is  a  question  of  law  for  the  Court ;  Craft  v. 
Isham,  18  Conn.  41 ;  Loring  v,  Boston,  7  Met  409;  Averill  v.  Hedge,  12 
Conn.  424. 

For  similar  reasons  a  retraction  must  be  made  known  to  the  offeree  before 
it  has  any  effect.  And  if  an  acceptance  be  duly  signified  or  mailed,  before 
any  knowledge  of  a  retraction,  though  one  had  been  really  sent,  the  sale  is 
closed.  This  was  decided  in  America  long  before  Byrne  v.  Van  Tienhoven, 
cited  in  the  text.  The  Palo  Alto,  Daveis,  844  (1847)  ;  2  Ware,  844;  as  al^o 
in  Wheat  v.  Cross,  81  Md.  99  (1869).  This  was  the  real  point  involved  in 
Tayloe  v.  Merchants'  Fire  Ins.  Co.  9  How.  890. 

2.  That  an  assent  must  be  tmconditional  in  order  to  have  a  binding 
effect  is  also  well  agreed.  It  must  exactly  conform  to  the  offer,  neither  more 
nor  less;  at  least  must  not  add  any  material  condition.  Carr  t;.  Duval,  14 
Pet  77  ;  Potts  v.  Whitehead,  28  N.  J.  Eq.  514 ;  Myers  v.  Smith,  48  Barb. 
614;  Hutcheson  r.  Blakeman,  8  Mete.  (Ky.)  80;  Eggleston  r.  Wagner,  46 
Mich.  610;  North-Western  Iron  Co.  v,  Meade,  21  Wise  474;  Maynard  r. 
Tabor,  58  Me.  511  ;  Maclay  v.  Harvey,  90  111.  525 ;  Snow  v.  Miles,  8  Cliff. 
608.  P.  wrote  to  B.  to  send  him  six  hogsheads  of  rum,  and  other  things.  B. 
sent  only  three  hogsheads,  which  were  lost  on  the  way.  Held,  no  sale.  Bruce 
V,  Pearson,  8  Johns.  584.  And  see  Corning  v,  Colt,  5  Wend.  258  ;  Jenness  v. 
Mt  Hope  Iron  Co.  58  Me.  20 ;  Plant  Seed  Co.  v.  Hall,  14  Eans.  558.     On 
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the"  14th  A,  wrote  B.  from  H.  for  a  lot  of  flour,  sajing,  "  Please  write  by  re- 
turn of  wagon  whether  you  accept  our  offer."  B.  accepted  by  mail,  on  the 
19th,  addressed  to  A.  at  the  town  of  G.,  which  A.  there  received,  but  he  had 
in  the  mean  time  bought  all  he  wanted.  Held,  no  valid  sale  by  B.  to  A. 
Eliason  v.  Henshaw,  4  Wheat.  225.  In  Johnson  v.  Stevenson,  26  Mich.  63, 
an  offer  to  sell  and  deliver  goods  at  a  certain  time  and  place  was  held  not 
duly  accepted  by  an  answer  changing  the  time  of  delivery,  though  in  all  other 
respects  corresponding  with  the  offer.  An  offer  to  sell  100  kegs  of  butter  at 
20  cents  is  not  accepted  by  a  reply,  ^^Will  take  your  butter  at  20  cents,  if 
good,*'  Mcintosh  v.  Brill,  20  Up.  Can.  C.  P.  426.  And  see  Carter  r. 
Bingham,  32  lb.  Q.  B.  615.  Minneapolis,  &c.  Railway  v,  Columbus  Rolling 
Mill,  119  U.  S.  149,  holds  that  an  offer  to  sell  "  2,000  to  5,000  tons  of  iron 
rails  "  is  not  made  binding  by  a  reply  ordering  1,200  tons.  Such  modified  ac- 
ceptance closes  the  negotiations,  and  the  offeree  cannot  afterwards  accept  the 
original  offer  unless  renewed.  Id. ;  Hyde  v.  Wrench,  3  Beav.  334.  See,  also, 
Cartmel  v.  Newton,  79  Ind.  1 ;  Merriam  v.  Lapsley,  2  McCrary,  606 ;  Mc- 
Cotter  V.  Mayor,  37  N.  Y.  325 ;  Baker  v.  Holt,  56  Wise.  100;  Salomon  v. 
Webster,  4  Col.  353 ;  Fox  v.  Turner,  1  Bradw.  153 ;  Fulton  Brothers  v.  Upper 
Canada  Furniture  Co.  9  Ont.  App.  211  (1883),  an  interesting  case. 

3.  As  to  sales  by  letter,  the  prevailing  rule  (notwithstanding  the  logical  ar- 
guments to  the  contrary)  is,  that  if  a  definite  proposition  is  accepted  by  letter, 
within  a  reasonable  time  and  before  knowledge  of  any  retraction,  the  contract 
is  closed  by  the  mailing  of  the  acceptance,  duly  addressed  ;  and  some  say  even 
if  the  letter  of  acceptance  never  reaches  the  other  party.  See  Mactier  t^. 
Frith,  6  Wend.  103  (1830),  a  leading  case ;  Brisban  v.  Boyd,  4  Paige,  17 
(1832)  ;  Chiles  v.  Nelson,  7  Dana,  281  (1838)  ;  Hamilton  v.  Lycoming  Ins. 
Co.  5  Penn.  St.  339  (1847)  ;  Levy  r.  Cohen,  4  Geo.  1  (1848)  ;  Tayloe  t;. 
MerchanU'  Fire  Ins.  Co.  9  How.  390  (1849) ;  Kentucky  Mut.  Ins.  O).  v, 
Jenks,  5  Ind.  97  (1854)  ;  Vassar  r.  Camp,  11  N.  Y.  441  (1854),  a  prominent 
case;  Hallock  v.  Ins.  Co.  26  N.  J.  Law,  282  (1857)  ;  Moore  v.  Pierson,  6 
Iowa,  279  (1858) ;  Hutcheson  v.  Blakeman,  3  Mete.  (Ky.)  80  (1860) ;  Abbott 
V.  Shepard,  48  N.  H.  14  (1868)  ;  Stockham  v.  Stockham,  32  Md.  196  (1869)  ; 
Bryant  v.  Booze,  55  Greo.  438  (1875)  ;  Lungs  trass  v,  German  Ins.  Co.  48  Mo. 
204  (1871) ;  Winterport,  &c.  Co.  v.  Schooner  Jasper,  1  Holmes,  101  (1872)  ; 
Washburn  v.  Fletcher,  42  Wise.  152  (1877)  ;  Ferrier  v.  Storer,  63  Iowa,  484 
(1884)  ;  Haas  v,  Myers,  111  111.  421  (1885).  On  this  principle,  in  Howard  r. 
Daly,  61  N.  Y.  362,  a  deposit  of  an  acceptance  in  a  letter-box  in  the  defendant's 
place  of  business  was  held  to  complete  the  contract,  even  if  never  received  by 
him.  The  above  cases  are  not  all  sales,  but  the  same  general  principles  usually 
apply*  In  some  of  them  other  considerations  enter  into  the  decisions.  If  an 
offer  is  sent  by  mail,  it  may  imply  a  request  or  authority  to  return  the  accept- 
ance in  the  same  way ;  in  which  case  it  is  easier  to  see  that  the  mail  is  the 
agent  of  the  party  sending  the  proposal  than  in  some  other  cases.  This  may 
account  for  some  of  the  foregoing  decisions.  It  is  always  easy  for  the  offerer 
to  make  his  liability  depend  upon  the  actual  receipt  of  the  acceptance,  as  was 
done  in  Lewis  v.  Browning,  130  Mass.  173.  McCulloch  v.  Eagle  Ins.  Co.  1 
Pick.  283,  did  not  decide  exactly,  as  some  seem  to  suppose,  that  an  acceptance 
by  letter  was  not  effectual  until  received,  but  rather  that  a  retraction  of  an 
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offer  not  then  accepted  took  effect  from  the  time  it  was  posted,  although  not 
received  by  the  offeree  until  after  he  had  mailed  an  acceptance ;  and  so  no  con- 
tract existed,  on  the  plain  ground  that,  at  the  moment  the  acceptance  was  sent, 
the  mind  of  the  offerer  had  changed,  and  he  had  mailed  his  retraction.  Per- 
haps this  was  an  error,  but  not  the  error  usually  attributed  to  the  case.  The 
courts  which  hold  that  a  contract  by  letter  is  closed  by  mailing  the  acceptance, 
also  hold  an  acceptance  by  telegraph  is  sufficient  when  deposited  at  the  office  of 
the  company.  Trevor  v.  Wood,  36  N.  Y.  307 ;  Perry  v.  Mt.  Hope  Iron  Co. 
15  R.  I.  66 ;  Minnesota  Linseed  Oil  Co.  v.  Collier  Lead  Co.  4  Dillon,  431 ; 
Thome  v,  Barwick,  16  Up.  Can.  C.  P.  369 ;  Marshall  v.  Jamieson,  42  Up. 
Can.  Q.  B.  120.  But  to  thoroughly  discuss  this  question  on  principle  and 
analogy  would  lead  us  too  far  from  our  present  purpose.  The  reader  is  re- 
ferred to  a  very  able  article  on  this  subject  by  Prof.  Langdell,  the  learned 
Dean  of  the  Dane  Law  School,  in  7  Am.  Law  Rev.  p.  432. 

4.  With  us  also  it  has  been  frequently  held,  in  conformity  with  Oxendale  v. 
Wetherell,  that  if  part  of  an  entire  order  for  goods  is  accepted  and  retained 
after  or  with  knowledge  that  the  whole  will  not  be  furnished,  an  implied  con- 
tract arises  to  pay  pro  rata,  subject  in  some  courts  to  a  counter-claim  for  dam- 
ages for  non-completion.  Bowker  v.  Hoyt,  18  Pick.  558,  an  excellent  illus- 
tration ;  Richards  v.  Shaw,  67  III.  222 ;  Flanders  v.  Putney,  58  N.  H.  358  ; 
Harralson  v.  Stein,  50  Ala.  347  ;  Sentell  v.  Mitchell,  28  Geo.  196 ;  Goodwin 
V.  Merrill,  13  Wise.  658  ;  Booth  v,  Tyson,  15  Vt.518;  Shaw  v.  Badger,  12  S. 
&  R.  275  ;  Ruiz  v.  Norton,  4  Cal.  355.  But  some  courts  have  apparently  de- 
clined to  apply  the  rule  adopted  in  Oxendale  v,  Wetherell.  In  some  of  these 
cases  it  does  not  appear  whether  there  was  any  acceptance  of  part  after  knowl- 
edge of  an  intended  non-fulfilment,  though  that  is  not  made  the  prominent 
ground  of  the  decision.  See  Champlin  v.  Rowley,  13  Wend.  258,  and  18 
Wend.  187;  Mead  v.  Degolyer,  16  Wend.  632;  Paige  v.  Ott,  5  Denio,  406  ; 
Kein  v,  Tupper,  52  N.  Y.  555 ;  Witherow  v.  Witherow,  16  Ohio,  238.  The 
peculiar  language  of  the  contracts  in  some  of  these  may  also  have  had  much 
to  do  with  the  conclusion.  See  Tipton  v,  Feitner,  20  N.  Y.  423.  And  the 
later  cases  in  New  York  imply  that  if  the  vendee  accepts  part,  then  knowing 
that  the  whole  will  not  be  delivered,  he  thereby  waives  full  performance  and 
becomes  liable  for  the  part  accepted,  which  is  perhaps  all  that  Oxendale  v, 
Wetherell  intended  to  decide.  See  Avery  v.  Willson,  81  N.  Y.  341  (1880). 
So  if  goods  are  sent  to  one  without  any  order,  and  he  receives  and  consumes 
them,  knowing  that  the  sender  expects  him  to  pay  for  them,  this  constitutes 
an  implied  sale.     Wellauer  v.  Fellows,  48  Wise.  105. 

5.  As  to  a  sale  by  a  suit,  it  is  equally  clear  that  a  judgment  in  trover  for 
goods,  followed  hy  payment^  transfers  the  title  to  the  defendant ;  the  accept- 
ance of  the  value  being  an  implied  assent  to  a  change  of  ownership.  The 
plaintiff  could  not  expect  to  have  his  money  and  the  goods  also.  See  Hepburn 
«?.  Sewall,  5  H.  &  J.  211 ;  Lovejoy  v.  Murray,  3  Wall.  16;  Osterhout  v,  Rob- 
erts, 8  Cow.  43 ;  Brady  v.  Whitney,  24  Mich.  154  ;  Fox  v.  Prickett,  34  N.  J. 
Law,  13 ;  Marsden  v.  Cornell,  62  N.  Y.  220;  Thayer  r.  Manley,  73  N.  Y.  309. 
Some  courts  seem  to  have  adopted  a  rule  that  the  title  passes  upon  the  mere 
recovery  of  a  judgment  therefor  against  the  wrongdoer  without  any  satisfaction. 
Floyd  V.  Browne,  1  Rawle,  121  ;  Marsh  v.  Pier,  4  lb.  287 ;  but  it  is  difficult 
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to  see  how.     See  White  v.  Philbrick,  5  Greenl.  152,  2d  ed.,  and  note  by  the 
editor. 

6.  That  a  sale  founded  upon  a  material  mistaJce  of  fnct  as  to  the  person  dealt 
with,  or  as  to  the  existence,  identity,  species,  or  kind  of  the  subject-matter,  or 
the  price,  is  not  binding,  see  Mudge  v,  Oliver,  1  Allen,  74 ;  Harvey  v.  Har- 
ris, 112  Mass.  32 ;  Gardner  v.  Lane,  9  Allen,  492 ;  Gibson  r.  Pelkie,  37  Mich. 
380 ;  Decan  v.  Shipper,  35  Penn.  St.  239  ;  Greene  v.  Bateman,  2  W.  &  M. 
359 ;  Allen  t;.  Hammond,  11  Peters,  63 ;  Kyle  v.  Kavanagh,  103  Mass.  356 ; 
Hartford,  &c.  Railroad  v.  Jackson,  24  Conn.  514;  ITtley  r.  Donaldson,  94 
U.  S.  29 ;  Rovengo  v.  Defferari,  40  Cal.  459;  Ketcham  v.  Catlin,  21  Vt.  191 ; 
Webb  V.  Odell,  49  N.  Y.  585  ;  Hills  v.  Snell,  104  Mass.  173 ;  Calkins  v.  Gris- 
wold,  18  Hun,  208;  Byers  v.  Chapin,  28  Ohio  St.  300;  McGoren  v.  Avery, 
37  Mich.  20 ;  Barker  t;.  Dinsmore,  72  Penn.  St  427 ;  Winchester  v.  Howard, 
97  Mass.  304.  In  Sheldon  v.  Capron,  3  R.  I.  171,  it  was  held  that  if,  at  an 
auction  sale  of  goods  catalogued  in  lots  by  numbers,  A.  bids  off  one  lot.  No.  24, 
supposing  it  to  be  lot  25,  no  sale  is  complete  of  either  lot.  In  Rupley  v.  Dag- 
gett, 74  111.  351,  the  vendor  gave  the  price  as  $165  ;  the  buyer  understood  him 
$65,  and  received  the  property  with  chat  understanding.  Held,  no  sale.  In 
Chapman  v.  Cole,  12  Gray,  141,  C.  intending  to  pay  F.  fifty  cents,  gave  him 
by  mistake  a  gold  coin  of  the  value  of  $10,  supposing  it  was  a  half  dollar; 
and  F.,  by  a  like  mistake,  paid  it  to  the  defendant.  Held,  that  the  mistake  of 
fact  prevented  it  from  being  a  binding  transaction,  and  that  C,  having  tendered 
fifty  cents,  could  recover  of  the  defendant.  It  is  partly  on  this  ground  of  mis- 
take that  a  sale  of  a  piece  of  furniture,  with  valuables  in  a  concealed  drawer, 
does  not  pass  the  title  to  such  unknown  and  really  unsold  articles.  See  Huth- 
macher  v,  Harris,  38  Penn.  St.  491  ;  Livermore  t;.  White,  74  Me.  452.  And 
see  Durfee  v,  Jones,  11  R.  I.  588 ;  Ray  v.  Light,  34  Ark.  421 ;  Bo  wen  v.  Sul- 
livan, 62  Ind.  281. 

While  some  mistakes,  therefore,  avoid  a  sale,  a  mistake  as  to  the  quality* 
quantity,  or  fitness  for  some  intended  but  unexpressed  purpose,  will  not  have  that 
effect.  Williams  v.  Hathaway,  19  Pick.  387  ;  Smith  v.  Ware,  13  Johns.  257 ; 
Wheat  V.  Cross,  31  Md.  99 ;  Taylor  v.  Fleet,  4  Barb.  95.  So  if  A.  sells  goods 
to  B.,  really  supposing  he  was  buying  as  agent  for  C,  and  would  not  have  sold 
to  B.  on  his  own  credit,  and  B.  afterwards  sells  them  in  good  faith  to  C,  there 
being  no  fraud,  concealment,  or  misrepresentation  in  either  transaction,  A.  can- 
not recover  them  of  C.  It  was  not  a  case  of  mistaken  identity,  and  A.  in  no 
way  indicating  his  understanding  about  the  sale  to  B.  Stoddard  v.  Ham,  129 
Mass.  383,  distinguishing  Boston  Ice  Company  v.  Potter,  123  Mass.  28,  fully 
stated  in  the  text.  So  if  A.  fraudulently  assumes  the  name  of  B.,  and  in  person 
buys  goods  of  B.,  the  sale  is  not  void,  because  of  the  fraud,  but  only  voidable ; 
and  the  vendor  therefore  cannot  maintain  an  action  against  a  carrier  to  whom 
he  has  delivered  them  for  carriage  to  A.  Edmunds  v.  Merchants'  Transporta- 
tion Co.  135  Mass.  283,  approving  Cundy  v,  Lindsay,  3  App.  Cas.  464 ;  and 
see  Samuel  v.  Cheney,  135  Mass.  278.  But  if  A.  buys  goods  falsely  repre- 
senting himself  to  be  the  brother  of  a  reputable  merchant  in  a  certain  town, 
and  buying  for  him^  and  the  vendor  therefore  intends  to  sell  to  the  alleged  prin- 
cipal and  no  other,  there  is  no  sale ;  the  property  does  not  pass  to  the  swindler. 
Aborn  v.  Merchants'  Transportation  Co.  135  Mass.  283 ;  and  see  Barker  v. 
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DiDsmore,  72  Penn.  St  427 ;  Dean  v.  Yates,  22  Ohio  St  388 ;  Hamet  v. 
Letcher,  27  lb.  356 ;  McCrillis  v.  Allen,  57  Vt  505 ;  Randolph  Iron  Co.  v. 
Elliott,  34  N.  J.  Law,  184;  Rodliff  v.  Dallinger,  141  Mass.  1. 

Sales,  also,  may  be  void  for  uncertainty,  or  if  really  unintelligible.  See 
Whelan  v.  Sullivan,  102  Mass.  204;  Buckmaster  v.  Consumers'  Ice  Co.  5 
Daly,  313 ;  Cummer  v.  Butts,  40  Mich.  322. 


CHAPTER  IV. 


OF  THE  THING  SOLD. 


Section 
Sale  of  a  thing  which  has  ceased  to 

exist 76 

Sale  of  a  thing  not  jet  existing,  or  not 

yet  acquired  by  vendor  .  .  .78 
In  America,  executory  agreement  be- 


Seetion 
comes  executed  as  soon  aa  vendor  ac- 
quires title  83 

Sale  of  a  hope  dependent  on  a  chance  .    84 
Venditio  gpei 84 


§  76.  As  there  can  be  no  sale  without  a  thing  transferred  to  the 
purchaser  in  consideration  of  the  price  received,  it  follows,  that  if  at 
the  time  of  the  contract  the  thing  has  ceased  to  exists  the  sale  is  void. 

In  Strickland  v.  Turner,^  a  sale  was  made  of  an  annuity  dependent 
upon  a  life.  It  was  afterwards  ascertained  that  the  life  had  already 
expired  at  the  date  of  the  contract,  and  not  only  was  the  sale  held 
Yoid^  but  assumpsit  by  the  purchaser  to  recover  back  the  price  paid  as 
money  had  and  received  was  maintained. 

In  Hastie  v.  Couturier,^  a  cargo  of  corn,  loaded  on  a  vessel  not  yet 
arrived,  was  sold  on  the  15th  of  May.  It  was  afterwards  discovered 
that  the  com  having  become  heated  had  been  discharged  by  the  mas- 
ter at  an  intermediate  port,  and  sold  on  the  21st  of  the  preceding 
month  of  April :  held,  that  the  sale  of  the  15th  of  May  was  properly 
repudiated  by  the  purchaser. 

§  77.  These  cases  are  sometimes  treated  in  the  decisions  as  depen- 
dent on  an  implied  warranty  by  the  vendor  of  the  existence  of  the 
thing  sold :  sometimes  on  the  want  of  consideration  for  the  purchaser's 
agreement  to  pay  the  price.  Another,  and  perhaps  the  true  ground, 
is  rather,  that  there  has  been  no  contract  at  all,  for  the  assent  of  the 
parties,  being  founded  on  a  mutual  mistake  of  fact,  was  really  no  as- 
sent, there  was  no  subject-matter  for  a  contract,  and  the  contract  was 
therefore  never  completed.  This  was  the  principle  applied  by  Lord 
Kenyon  in  a  case  where  the  leasehold  interest  which  the  buyer  agreed 
to  purchase  turned  out  to  be  for  six  years  instead  of  eight  and  a  half  ; 
and  where  he  held  the  contract  void,  as  founded  on  a  mistake  in  the 
thing  sold,  the  buyer  never  having  agreed  to  purchase  a  less  term  than 

^  7  Ex.  208.  See,  also,  Cochrane  w.  Willis,  *  9  Ex.  102,  and  5  H.  L.  C.  673,  reversing 
1  Ch.  58  ;  35  L.  J.  Ch.  36  ;  Smith  v,  Myers,  the  judgment  in  8  Ex.  40.  See,  also,  Barr  v. 
L.  R.  5  Q.  B.  429 ;  7  Q.  B.  139,  in  error.  Gibson,  3  M.  &  W.  390. 
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that  offered  by  the  yendor.^  This  is  also  the  opinion  of  the  civilians. 
Pothier^  says,  '^  There  most  be  a  thing  sold,  which  forms  the  subject 
of  the  contract.  If  then,  ignorant  of  the  death  of  my  horse,  I  sell  it, 
there  is  no  sale  for  want  of  a  thing  sold.  For  the  same  reason,  if 
when  we  are  together  in  Paris,  I  sell  you  my  house  at  Orleans,  both 
being  ignorant  that  it  has  been  wholly,  or  in  great  part,  burnt  down, 
the  contract  is  null  because  the  house,  which  was  the  subject  of  it,  did 
not  exist :  the  site  and  what  is  left  of  the  house  are  not  the  subject  of 
our  bargain,  but  only  the  remainder  of  it."  And  the  French  Civil 
Code,  art.  1109,  is  in  these  words  :  "  There  is  no  valid  assent,  where 
assent  has  been  given  by  mistake^  extorted  by  violence,  or  surprised  by 
fraud." 

§  78.  In  jrelation  to  things  not  yet  in  existence^  or  not  yet  belonging 
to  the  vendor,  the  law  consider^  them  as  divided  into  two  classes,  one 
of  which  may  be  sold^  while  the  other  can  only  be  the  subject  of  an 
agreement  to  sell^  of  an  executory  contract.  Things  not  yet  existing 
which  may  be  sold,  are  those  which  are  said  to  have  a  potential  eadst- 
ence^  that  is,  things  which  are  the  natural  product  or  expected  increase 
of  something  already  belonging  to  the  vendor.  A  man  may  sell  the 
crop  of  hay  to  be  grown  on  his  field,  the  wool  to  be  clipped  from  his 
sheep  at  a  future  time,  the  milk  that  his  cows  will  yield  in  the  coming 
month,^  and  the  sale  is  valid.  But  he  can  only  make  a  valid  agree- 
ment to  sell^  not  an  actual  sale^  where  the  subject  of  the  contract  is 
something  to  be  afterwards  acquired,^  as  the  wool  of  any  sheep,  or  the 
milk  of  any  cows,  that  he  may  buy  within  the  year,  or  any  goods  to 
which  he  may  obtain  title  within  the  next  six  months.  This  distinc- 
tion involves  very  important  consequences,  as  will  be  pointed  out  here- 
after. (Book  II.}  For  the  present  it  suffices  to  say,  that  in  an  actual 
sale,  the  property  passes,  and  the  risk  of  loss  is  in  the  purchaser,  while 
in  the  agreement  to  sell,  or  executory  contract,  the  risk  remains  in  the 
vendor. 

§  79.  The  leading  modern  case  on  the  subject  is  Lunn  v.  Thornton,^ 
decided  in  1845.  The  action  was  trover  for  bread,  flour,  &c.  The 
plaintiff,  in  consideration  of  a  sum  lent  to  him,  had  by  deed-poll  cov- 
enanted that  he  ^^  sold  and  delivered  unto  the  defendant  all  and  singu- 
lar his  goods,  household  furniture,  &c.,  then  remaining  and  being,  or 
which  should  at  any  time  thereafter  remain  and  be  in  his  dwelling-house^ 
^<7."  Tindal,  C.  J.,  in  delivering  the  opinion  of  the  Court,  said,  "  It 
is  not  a  question  whether  a  deed  might  not  have  been  so  framed  as  to 
have  given  the  defendant  a  power  of  seizing  the  future  personal  goods 
of  the  plaintiff,  as  they  should  be  acquired  by  him,  and  brought  on  the 

^  Farrar  v.  Nightingale,  2  Esp.  139.  ter's  case,  I  Leon.  42 ;  Robinson  v.  Macdon- 

2  Contrat  de  Vente,  No.  4.  nel,  5  M.  &  8. 228. 

*  14  Viner's  Ab.  tic  Grant,  p.  50  ;  Sbep.  *  Per  Mansfield,  C.  J.,  in  Reed  v.  Blades, 

Touch.  Grant,  241 ;  Perk.  §§  65,  90 ;  Grant-  5  Taont.  212.  222. 

bam  V,  Hawley,  Hob.  132 ;  Wood  and  Fo»-  ^  1  C.  B.  379. 
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premises,  in  satisfaction  of  the  debt,  but  the  question  arises  before  as 
on  a  plea  which  puts  in  issue  the  property  in  the  goods,  and  nothing 
else :  and  it  amounts  to  this,  whether  by  law  a  deed  of  bargain  and 
sale  of  goods  can  pais  the  property  in  goods  which  are  not  in  existence, 
or,  at  all  events,  which  are  not  belonging  to  the  grantor  at  the  time  of 
executing  the  deed."  Held  in  the  negative.  Subsequent  cases  are  to 
the  same  effect.^ 

§  80.  But  though  the  actual  %ale  is  void,  the  agreement  will  take 
effect  if  the  vendor,  by  some  act  done  after  his  acquisition  of  the  goods, 
clearly  shows  his  intention  of  giving  effect  to  the  original  agreement, 
or  if  the  vendee  obtains  possession  under  authority  to  seize  them. 
This  modification  of  the  rule  is  recognized  in  the  cases  just  cited,  and 
rests  originally  on  the  authority  of  the  fourteenth  rule  .in  Bacon's 
Maxims :  ^'  Licet  dispositio  de  interesse  futuro  sit  inutilisj  tamen  po- 
test fieri  declaratio  prcecedens^  quce  sortiatur  effectum^  interveniente  novo 
actu,^^ 

See  Brown  v,  Bateman  (L.  R.  2  C.  P.  272),  where  the  bargain  was 
in  relation  to  such  materials  as  might  be  subsequently  brought  upon 
the  premises  under  a  building  contract. 

§  81.  It  is  well  to  observe  that  in  equity  a  different  rule  prevails  on 
this  subject ;  and  that  a  contract  for  the  sale  of  chattels  to  be  after- 
wards acquired  transfers  the  beneficial  interest  in  the  chattels,  as  soon 
as  they  are  acquired,  to  the  vendee.  The  whole  doctrine  with  its  inci- 
dents, both  at  common  law  and  in  equity,  was  twice  argued,  and  thor- 
oughly discussed  and  settled,  in  the  case  of  Holroyd  v.  Marshall,' 
where  Lord  Westbury  and  Lord  Chelmsford  gave  elaborate  opinions, 
concurred  in  by  Lord  Wensleydale,  although  his  Lordship's  first  im- 
pressions had  been  adverse  to  their  conclusions.  The  Barons  of  the 
Exchequer  held,  however,  in  Bolding  t;.  Reed  (3  H.  &  C.  955 ;  84  L. 
J.  Ex.  212),  that  the  doctrine  of  Holroyd  v.  Marshall  only  applies  to 
subsequently-acquired  property  when  so  specifically  described  as  to  be 
identified. 

§  82.  In  relation  to  executory  contracts  for  the  sale  of  goods  not  yet 
belonging  to  the  vendor.  Lord  Tenterden  held,  in  an  early  case  ^  at 
Nisi  Prius,  that  if  goods  be  sold,  to  be  delivered  at  a  future  day,  and  the 
seller  has  not  the  goods,  nor  any  contract  for  them,  nor  any  reasonable 
expectation  of  receiving  them  on  consignment,  but  intends  to  go  into 
the  market  and  buy  them,  it  is  not  a  valid  contract,  but  a  mere  wager 
on  the  price  of  the  commodity.     But  this  doctrine  is  quite  exploded, 

1  Gale  V.  Burnell,  7  Q.  B.  830 ;  Congreve  «  10  H.  L.  C.  191.    And  see  judgment  in 

V.  Evetts,  10  Ex.  298,  and  23  L.  J.  Ex.  273 ;  Reeve  w.Whitmore,  4  De  G.,  J.  &  S.  1 ;  33  L. 

Hope  v.  Hayley,  5  £.  &  B.  830,  and  25  L.  J.  J.  Ch.  63,  as  to  distinction  between  a  present 

Q.  B.  155 ;  Chidell  v.  Gallswonhy,  6  C.  B.  N.  transfer  of  futnre  property  and  a  mere  power 

S.*  471 ;  Carr  v.  AUatt,  27  L.  J.  Ex.  385.  to  seise  it. 

See,  also,  Moakes  v.  Nicholson,  34  L.  J.  C.  ^  Bryan  v,  Lewis,  Ry.  &  Moo.  386,  in 

P.  273  ;  19  C.  B.  N.  S.  290.  1826. 
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and  Bryan  v.  Lewis  was  expressly  overruled  by  the  Exchequer  of 
Pleas  in  Hibblewhite  v.  McMorrin,^  and  Mortimer  v.  McCallan,^  after 
being  questioned  in  the  Common  Pleas  in  Wells  v.  Porter.^ 

The  law  in  relation  to  time  bargains  for  the  sale  of  chattels  not  be- 
longing to  the  vendor,  when  merely  colourable  devices  for  gambling 
in  the  rise  and  fall  of  prices,  is  treated  post^  Book  III.  Chapter  3. 

§  88.  In  America  it  has  been  decided,  that  if  a  vendor  sell  a  thing 
not  belonging  to  him,  and  subsequently  acquires  a  title  to  it  before  the 
repudiation  of  the  contract  by  the  purchaser,  the  property  in  the  thing 
sold  vests  immediately  in  the  purchaser.^  So  in  a  contract  of  "  sale 
or  return,"  where  the  vendor  had  no  title  at  the  time  of  sale,  but  ac- 
quired one  afterwards,  before  the  time  limited  for  the  return ;  held, 
that  the  buyer  who  had  allowed  the  time  to  elapse  without  returning 
the  thing  sold,  could  not  set  up  the  failure  of  consideration  in  the 
original  contract,  as  a  defence  in  an  action  for  the  price.^ 

§  84.  The  civilians  held  that  an  expectation  dependent  on  a  chance 
may  be  sold,  and  the  illustration  usually  given  is  that  of  the  fisherman 
who  agrees  to  sell  a  cast  of  his  net  for  a  given  price ;  ^  and  this  is 
adopted  by  Mr.  Story.^  The  illustration  is  perhaps  not  very  well 
chosen.  The  case  supposed  is  rather  one  of  work  and  labour  done  than 
of  sale.  The  fisherman  owns  nothing  but  the  tools  of  his  trade,  i.  e. 
his  net.  What  is  in  the  sea  is  as  much  the  property  of  anybody  else 
as  of  himself.  If  a  third  person  gives  him  money  to  throw  a  cast  of 
his  net  for  the  benefit  of  that  person,  the  contract  is  in  its  nature  an 
employment  of  the  fisherman  for  hire.  If  the  Contract  were,  that  the 
fisherman  should  throw  his  net  for  a  week  or  a  month,  at  a  certain 
sum  per  week  or  month,  and  that  the  catch  should  belong  to  him  who 
paid  the  money,  no  one  would  call  this  a  contract  by  the  fisherman 
for  the  sale  of  his  catch,  but  a  contract  of  hire  of  his  labour  in  fishing 
for  an  employer.  It  is  no  more  a  contract  of  sale  when  he  is  paid  by 
the  job  or  piece,  for  a  single  cast,  than  when  he  is  paid  by  the  month 
for  all  his  casts.^  But  though  the  illustration  may  be  questioned,  the 
rule  itself  is  correct  in  principle,  and  might  be  exemplified  by  suppos- 
ing a  sale  by  a  pearl  fisherman  of  any  pearls  that  might  be  found  in 
oysters  already  taken  by  him,  and  which  had  thus  become  his  prop- 


1  5  M.  &  W.  462. 

2  6  M.  &  W.  58. 

s  3  Bing.  N.  C.  722,  and  3  Scott,  141. 

«  Frazier  v,  Hilliard,  2  Strobh.  309 ;  Black- 
more  V.  Shelby,  8  Hamph.  (Tenn.)  439.  Bnt 
the  prevailiDg  American  doctrine  on  this  sub- 
ject  Beems  to  be  essentially  the  same  as  the 
English  one.  See  Story  on  Sales,  §  186,  and 
cases  cited  in  the  notes. 

B  Hotchkiss  V.  Oliver,  5  Denio  (N.  T.),  314. 

«  Dig.  L.  8,  §  1,  de  Contr.  empt. ;  Pothier, 
Vente,  No.  6. 


'  Story  on  Sales,  191.  But  Low  v.  Pew, 
108  Mass.  347,  appears  to  be  a  direct  deci- 
sion to  the  contrary.  There  it  was  held  that 
a  contract  to  sell  fish  which  might  afterwards 
be  canght  did  not  vest  the  property  in  the 
fish  when  canght  in  the  parchaser. 

B  The  vexed  subject  of  the  true  test  by 
which  to  determine  whether  certain  contracts 
are  in  their  nature  contracts  of  sale,  or  con- 
tracts for  work  and  labour,  and  materials  fur- 
nished, is  discussed  post,  Part  IL,  Ch.  1. 
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erty.  Sach  a  contract  would  not  be  a  bargain  and  sale  at  common 
law,  but  would  be  a  valid  executory  contract,  binding  the  purchaser 
to  pay  the  price,  even  if  no  pearls  were  found  ;  for  as  was  said  by  Lord 
Chief  Baron  Richards,  in  Hitchcock  v.*" Giddings,^  "If  a  man  will 
make  a  purchase  of  a  chance,  he  must  abide  by  the  consequences.'*  ^ 

The  rules  of  law  applicable  to  the  sale  of  things  immoral,  noxious, 
or  illegal,  are  discussed  po8t^  Book  II T.  Chapter  8,  on  Illegality. 


AMERICAN  NOTE. 


§§  76-84.  The  Thing  Sold.  1.  To  transfer  and  deliver  an  artide 
which  has  really  ceased  to  exist,  being  an  impossibility,  the  law  imposes  no 
liability  for  its  non-performance.  This  is  so  whether  such  impossibility  exists 
at  the  time  of  the  sale,  as  in  the  cases  cited  by  the  author,  or  arises  afterwards 
before  the  contract  is  to  be  in  fact  executed,  as  in  Dexter  v.  Norton,  47  N.  Y. 
62.  The  same  principle  was  applied  in  Young  v.  Braces,  5  Litt.  324,  where 
the  death  of  a  hired  slave  excused  his  non-return.  Har;*is  r.  Nicholas,  5  Manf. 
483,  is  similar;  so  is  Carpenter  v.  Stevens,  12  Wend.  589. 

2.  As  to  a  sale  of  things  not  yet  acquired  by  the  vendor,  the  American  law 
generally  agrees  with  the  English,  that  at  law  one  cannot  transfer  by  a  present 
sale  what  he  does  not  then  own,  although  he  expects  to  afterwards  acquire  it, 
and  in  fact  does  so.  This  is  more  usually  applied  in  favor  of  second  pur- 
chasers, or  attaching  creditors  of  the  vendor,  whose  rights  accrue  after  such 
property  has  been  acquired;  whereas  such  transfer  may  often  be  effectual 
against  the  grantor,  or  his  voluntary  assignee  in  bankruptcy,  either  by  way  of 
estoppel  or  otherwise.  Some  of  the  leading  authorities  on  this  elementary 
proposition  are  Jones  v.  Richardson,  10  Met.  481  (1845),  in  which  the  subject 
is  elaborately  considered,  and  Lunn  t*.  Thornton  is  fully  adopted ;  Moody  v. 
Wright,  13  Met.  17 ;  Rice  v.  Stone,  1  Allen,  569 ;  Head  v.  Goodwin,  37  Me. 
182;  Williams  v.  Briggs,  11  R.  I.  476,  citing  many  authorities;  Emerson  v. 
European,  &c.  Railway  Co.  67  Me.  387  ;  Gittings  v.  Nelson,  86  III.  591 ; 
Cressy  v.  Sabre,  17  Hun,  120.  And  in  Chesley  v.  Josselyn,  7  Gray,  489,  it  was 
held  that  a  purchaser  of  an  article  after  it  had  been  acquired  by  a  mortgagor, 
might  set  up  this  principle  against  a  prior  mortgage  of  the  article,  made  before 
such  acquisition,  although  he  purchased  "subject  to  such  mortgage."  And 
the  fact  that  the  parties  expressly  provide  that  a  bill  of  sale  or  mortgage  shall 
apply  to  after-acquired  property  is  generally  held,  at  law,  to  make  no  differ- 
ence. It  is  not  a  question  of  intention,  but  of  power.  Barnard  v,  Eaton,  2 
Cush.  295 ;  Codmau  v.  Freeman,  3  Cush.  306 ;  Chapin  v.  Cram,  40  Me.  561 ; 
Hunter  v.  Bosworth,  43  Wise  583,  citing  many  other  cases  in  the  same  court ; 
Otis  V.  Lill,  8  Barb.  102 ;  Gardner  v.  McEwen,  19  N.  Y.  123 ;  Hamilton  v. 
Rogers,  8  Md.  301 ;  Mllliman  v.  Neher,  20  Barb.  37 ;  Wright  v.  Bircher,  5 
Mo.  App.  327 ;  though  most  hold  in  such  last  cases  that  if  the  grantee  duly 

1  4  Price.  135.  C.  J.,  in  Hanks  v.  Pulling,  6  E.  &  B.  659 ;  86 

^  See  also  observations  of  Lord  Campbell,    L.  J.  Q.  B.  375. 
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takes  possession  of  such  after-acquired  property,  before  the  rights  of  third  per- 
sons have  intervened,  he  thereby  acquires  a  good  title  against  them,  even  at 
law,  without  any  new  or  additional  conveyance  from  the  grantor.  The  inchoate 
title  arises  at  the  time  of  the  contract,  which  is  consummated  by  taking  pos- 
session with  the  consent  of  the  vendor.  Cook  r.  Corthell,  11  R.  I.  482 ;  Chase 
r.  Denny,  130  Mass.  566;  Rowley  v.  Rice,  11  Met  833;  Chapman  v.  Wei- 
roer,  4  Ohio^St  481 ;  Rowan  v.  Sharp's  Rifle  Co.  29  Conn.  283 ;  Walker  t. 
Yaughan,  33  Conn.  577 ;  Chyuoweth  v,  Tenney,  10  Wise.  397.  And  some 
declare  that  as  between  the  parties  themselves,  the  title  vests  in  the  grantee  im- 
mediately upon  its  subsequent  acquisition  by  the  grantor,  without  any  new  act 
on  the  part  of  either.  See  Allen  v,  Goodnow,  71  Me.  420  ;  Deering  v.  Cobb, 
74  Me.  334.  Blackemore  v.  Shelby,  8  Humph.  439,  cited  by  the  author  to  this 
point,  hardly  sustains  the  proposition  deduced  from  it.  It  was  simply  whether, 
if  one  in  good  faith  contracts  to  sell  real  estate  to  which  he  has  no  title,  but 
subsequently  acquires  one,  the  purchaser  is  bound  to  pay  his  notes  given  for 
the  land,  to  which  he  can  now  obtain  a  perfect  title. 

A  sale  by  a  son  of  his  expected  interest  as  heir  to  his  father's  estate  is  not 
valid  at  law,  made  to  a  stranger.  Needles  v.  Needles,  7  Ohio  St.  433 ; 
Wheeler  v.  Wheeler,  2  Mete.  (Ey.)  474;  Boynton  v.  Hubbard,  7  Mass.  112. 
Possibly  a  covenant  to  convey  might  be  good.  Fitch  v.  Fitch,  8  Pick.  480 ; 
Trull  V.  Eastman,  3  Met.  121 ;  Jenkins  r.  Stetson,  9  Allen,  128 ;  Stover  v. 
Eycleshimer,  4  Abb.  (N.  Y.)  App.  D.  309,  in  Equity.  And  see  McDonald  t;. 
McDonald,  5  Jones  Eq.  211 ;  Mastin  t?.  Marlow,  65  N.  C.  695;  Fitzgerald  v. 
Vestal,  4  Sneed,  258 ;  Power's  Appeal,  63  Penn.  St.  443. 

3.  In  Equity  the  American  cases  generally  agree  that  after-acquired 
property  may  be  conveyed,  especially  as  between  the  parties.  Mitchell  v. 
Winslow,  2  Story,  630  (1843),  long  prior  to  Holroyd  t^.  Marshall,  cited  by 
Mr.  Benjamin.  See,  also,  Brett  v.  Carter,  2  Low.  458,  a  very  valuable  case, 
disapproving  of  Moody  v,  Wright,  13  Met.  17,  containing  some  expressions  to 
the  contrary ;  Pennock  v.  Coe,  23  How.  117  ;  Morrill  v.  Noyes,  56  Me.  458, 
also  an  elaborate  case ;  Benjamin  v*  Elmira  R.  R.  Co.  49  Barb.  441 ;  Phila- 
delphia, &c.  Co.  V.  Woelpper,  64  Penn.  St.  366 ;  Phillips  v.  Winslow,  18  B. 
Monr.  431 ;  Sillers  v.  Lester,  48  Miss.  613 ;  Pierce  v.  Milwaukee  R.  R.  Co. 
24  Wise.  551 ;  Barnard  t;.  Norwich,  &c.  R.  R.  Co.  4  Cliff.  351 ;  Smithurst 
v.  Edmunds,  14  N.  J.  Eq.  408,  an  interesting  case ;  McCaffrey  v.  Woodin,  65 
N.  Y.  459;  Williams  v.  Winsor,  12  R.  I.  9  ;  Butt  v.  Ellett,  19  Wall.  544; 
Apperson  v.  Moore,  30  Ark.  56.  But  even  this  is  not  always  agreed  to. 
Phelps  V.  Murray,  2  Tenn.  Ch.  746  (1877) ;  Hunter  v.  Bosworth,  43  Wise. 
583 ;  Case  v.  Fish,  58  Wise.  56.  In  England  the  equity  rule  of  Holroyd  v. 
Marshall  is  now  applied  in  law,  by  force  of  statute.  See  Lazarus  v.  Andrade, 
5  C.  P.  Div.  318  (1880),  not  cited  in  the  text,  in  which  a  bill  of  sale  of  all 
the  grantor's  stock  in  trade,  and  also  of  all  that  might  subsequently  be  added 
to  it  or  substituted  for  it,  was  held  valid  at  law  as  against  a  creditor  of  the 
grantor  who  had  seized  the  after-acquired  property  on  execution.  See,  also, 
Leatham  v.  Amor,  47  L.  J.  Q.  B.  581  (1878) ;  38  L.  T.  R.  785,  and  appar- 
ently not  elsewhere  reported.  The  only  question  in  such  cases  in  England 
now  seems  to  be,  Was  the  transfer  absolute,  or  was  it  a  mere  agreement  to  as- 
sign ?  and  was  the  future  property  sufficiently  described  ?    The  latter  question 
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is  important  Therefore  mo  msngnmeiit  or  diuge  opoo  ^  all  my  present  and 
fiitore  peraonaltj,"  to  secure  a  debt,  was  held  inoperatiTe,  even  in  eqoi^,  as  to 
after-aoqaired  property,  because  of  indefiniteoess.  In  re  Count  D'Epineail,  20 
Ch.  Diy.  758.  See,  also,  Pennington  r.  Jones,  57  Iowa,  37.  Most  of  the 
foregoing  cases  arose  nnder  mortgages ;  bat  it  b  supposed  the  same  principles 
apply  to  absolute  sales. 

4.  As  to  Potential  Bzistezioe,  it  is  dear  that  the  unborn  young  of  ani- 
mals then  owned  by  one  may  be  sold,  at  least  during  gestation,  and  some  say 
even  before.  Hall  v.  Hall,  48  Conn.  250 ;  McCarty  r.  Blevins,  5  Yerg.  195  ; 
Fonville  v.  Casey,  1  Mnrph.  (N.  C.)  389 ;  Sawyer  v.  Gerrish,  70  Me.  254. 
So  of  a  crop  then  sown  or  growing  on  the  land  of  the  grantor.  Cotten  v. 
Willoughby,  83  N.  C.  75 ;  Stephens  v.  Tucker,  55  Geo.  543 ;  Sanborn  v.  Ben- 
edict, 78  UL  309 ;  Wilkinson  v.  Ketler,  69  Ala.  435 ;  Hansen  v.  Dennisou, 
7  Bradw.  73.  And  some  say,  even  if  not  yet  planted  or  sown,  especially  where 
the  grantee  takes  possession  before  the  ri^ts  of  third  persons  intervene ;  or 
where  the  parties  are  lessor  and  lessee  of  a  &rm,  the  future  crops  of  which  are 
pledged  to  the  lessor  as  secnri^  for  rent.  Bawlings  v.  Hunt,  90  N.  C.  270 ; 
Hurst  V.  Bell,  72  Ala.  336 ;  Watkins  v.  Wyatt,  9  Baxter,  250 ;  Van  Hoozer 
V.  Cory,  34  Barb.  9 ;  Conderman  r.  Smith,  41  Barb.  404/  a  mortgage  in 
May  of  all  '*'  the  butter  and  cheese  to  be  made  this  season  "  by  a  lessee  of  the 
cows;  Heald  v.  Builders'  Ins.  Co.  Ill  Mass.  38;  Smith  v,  Atkins,  18  Vt. 
461 ;  Arques  v.  Wasson,  51  Cal.  620 ;  Headrick  v.  Brattain,  63  lod.  438  ; 
Moore  v.  By  rum,  10  S.  C.  452 ;  see  Parker  v.  Jacobs,  14  lb.  1 12.  But  this 
is  not  always  admitted.  See  Hutchinson  r.  Ford,  9  Bush,  318 ;  Collier  v. 
Faulk,  69  Ala.  58 ;  Milliman  v.  Nahn,  20  Barb.  38 ;  Redd  v.  Burrus,  58  Geo. 
574;  Comstocks  v.  Scales,  7  Wise  159 ;  Gittings  v.  Nelson,  86  Dl.  591. 

Although  a  present  sale  of  unowned  property  passes  no  title,  an  executory 
contract  to  bond  fide  sell  and  deliver  at  a  future  day  some  article  which  the 
party  can  acquire,  is  valid  and  binding ;  and  damages  may  be  recovered  for  its 
breach,  followiog  Hibblewhite  v.  McMorine  in  this  respect.  Stanton  v.  Small, 
3  Sandf.  230 ;  Clarke  v.  Fobs,  7  Biss.  541,  a  valuable  case;  Cassard  v.  Hin- 
man,  1  Bosw.  207  ;  Phillips  v.  Ocmulgee  Mills,  55  Geo.  633 ;  Tyler  v.  Bar- 
rows, 6  Roberts.  104;  Appleman  i;.  Fisher,  34  Md.  551,  a  sale  of  gold.  As 
to  when  such  contracts  are  void  as  wagers,  see  pogt. 
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§  85.  It  has  already  been  stated  that  the  price  must  consist  of  moneys 
paid  or  promised.  The  payment  of  the  price  in  sales  for  cash  or  on 
credit  will  be  the  subject  of  future  consideration,  when  ^e  Perform- 
ance of  the  Contract  is  discussed.  We  are  now  concerned  solely 
with  the  agreement  to  make  a  contract  of  sale. 

Where  the  price  has  been  expressly  agreed  on,  there  can  arise  no 
question ;  but  the  price  of  goods  sold  may  be  determined  by  other 
means.  If  nothing  has  been  said  as  to  price  when  a  commodity  is 
sold,  the  law  implies  an  understanding  that  it  is  to  be  paid  for  at 
what  it  is  reasonably  worth.  In  Acebal  v,  Levy,^  the  Court  of  Com- 
mon Pleas,  while  deciding  this  to  be  the  rule  of  law  in  cases  of  executed 
contracts,  expressly  declined  to  determine  whether  it  was  also  appli- 
cable to  executory  agreements.  But  in  the  subsequent  case  of  Hoadly 
V,  McLaine,^  the  same  Court  decided  that  in  an  executory  contract, 
where  no  price  had  been  fixed,  the  vendor  could  recover,  in  an  action 
against  the  buyer  for  not  accepting  the  goods,  the  reasonable  value  of 
them  ;  and  this  is  the  unquestionable  rule  of  law.^ 

§  86.  In  Acebal  v.  Levy,  the  Court  further  declared  that  where  the 
contract  is  implied  to  be  at  a  reasonable  price,  this  means,  ^^  Such  a 
price  as  the  jury  upon  the  trial  of  the  cause  shall,  under  all  the  cir- 
cumBtauces,  decide  to  be  reasonable.  This  price  may  or  may  not  agree 
with  the  current  price  of  the  commodity  at  the  port  of  shipment  at  the 
precise  time  when  such  shipment  is  made.  The  current  price  of  the 
day  may  be  highly  unreasonable  from  accidental  circumstances,  as  on 
account  of  the  commodity  having  been  purposely  kept  back  by  the 
vendor  himself,  or  with  reference  to  the  price  at  other  ports  in  the 
immediate  vicinity,  or  from  various  other  causes." 

§  87.  It  is  not  uncommon  for  the  parties  to  agree  that  the  price  of 
the  goods  sold  shall  be  fixed  by  valuers  appointed  by  them.     In  such 


1  10  Bing.  376. 
3  10  Bing.  482. 
>  Yalpy  r.  Gibson,  4  C.  B.  837 ;  2  Sannd. 


121  e,  u.  2,  hj  Williams,  Serj.  to  Webber  t;. 
Tivill. 
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cases  they  are  of  course  boand  by  their  bargain,  and  the  price  when 
80  fixed  is  as  much  part  of  the  contract  as  if  fixed  by  themselves. 
But  it  is  essential  to  the  formation  of  the  contract  that  the  price  should 
be  fixed  in  accordance  with  this  agreement,  and  if  the  persons  ap- 
pointed  as  valuers  fail,  or  refuse  to  act,  there  is  no  contract  in  the 
case  of  an  executory  agreement,  even  though  one  of  the  parties  should 
himself  be  the  cause  of  preventing  the  valuation.^  But  if  the  agree- 
ment has  been  executed  by  the  delivery  of  the  goods,  the  vendor 
would  be  entitled  to  recover  the  value  estimated  by  the  juty,  if  the 
purchaser  should  do  any  act  to  obstruct  or  render  impossible  the  valu- 
ation, as  in  Clarke  v.  Westroppe,^  where  the  defendant  had  agreed  to 
buy  certain  goods  at  a  valuation,  and  the  valuers  disagreed,  and  the 
defendant  thereupon  consumed  the  goods,  so  that  a  valuation  became 
impossible. 

§  88.  Where  the  parties  have  agreed  to  fix  a  price  by  the  valuation 
of  third  persons,  this  is  not  equivalent  to  a  submission  to  ^^  arbitra- 
tion,'* within  the  Common  Law  Procedure  Act  ®  (17  &  18  Vict.  c. 
125,  s.  12),  and  it  was  therefore  held  in  Bos  v.  Helsham,*  that  where 
one  party  had  appointed  a  valuer,  and  the  other,  after  a  notice  in 
writing,  had  declined  to  do  the  same,  as  required  by  the  contract,  the 
13th  section  of  the  Act  did  not  apply  so  as  to  authorize  the  valuer 
appointed  to  act  by  himself  as  a  sole  arbitrator. 

It  has  been  held,  however,  that  if  the  persons  named  as  valuers 
accept  the  oflBce  or  employment  for  reward  or  compensation,  they  are 
liable  in  damages  to  the  parties  to  the  contract  for  neglect  or  default 
in  performing  their  duties.^  And  in  an  action  against  the  valuer  for 
negligence  the  plaintiff  is  entitled  to  interrogate  him  as  to  the  basis  of 
his  valuation.^ 

§  89.  In  the  civil  law  it  was  a  settled  rule  that  there  could  be  no 
sale  without  a  price  certain.  ^^  It  seems  to  be  of  the  very  essence  of  a 
sale,"  says  Story,  J.,  "  that  there  should  be  a  fixed  price  for  the  pur- 
chase. The  language  of  the  civil  law  on  this  subject  is  the  language 
of  common  sense."  ^  *^  Pretium  autem  constitui  oportet,  nam  nulla 
emptio  sine  pretio  esse  potest ;  sed  et  certum  esse  debet,"  was  the  Ian. 
guage  of  the  Institutes.^  And  it  was  a  subject  of  long  contest  among 
the  earlier  jurisconsults  whether  the  necessity  for  a  certain  price  did 
not  render  invalid  an  agreement  that  the  price  should  be  fixed  by  a 

1  Thamell   v.  Balbirnie,   2    C.  B.   786 ;     Re  Hopper,  L.  R.  2  Q.  B.  367 ;  Re  Anglo- 
Cooper  v.  ShuttJewortb,  25  L.  J.  Ex.  114;     Italian  Bank,  L.  R.  2  Q.  B.  452. 

Vickera  v.  Vickers,  4  Eq.  529;  Milnei   v.  ^  Jenkins  t;.  Beetham,  15  C.  B.  189;  34 

Gary,  14  Ves.  400;  Wilkes  ».  Davis,  3  Mer.  L.  J.  C.  P.  94;  Cooper  u.  Shuttleworth,   25 

507.  L.  J.  Ex.  114. 

2  18  C.  B.  765  ;  25  L.  J.  C.  P.  287.  «  Turner  v.  Goulden,  L.  R.  9  C.  P.  57, 
'  Collins  V.  Collins,  26  Bear.  306 ;  28  L.  where  the  distinction  is  drawn  between  a 

J.  Cb.  184  ;  Vickers  v.  Yickers,  4  Eq.  529  ;     vainer  and  an  arbitrator. 
Tamer  v.  Goulden,  L.  R.  9  C.  P.  57.  ^  ^lagg  v>  Mann,  2  Snmncr,  538. 

«  L.  R.  2  Ex.  72;  36  L.  J.  Ex.    But  see        ^  Lib.  iii.  tit.  xxiii.  s.  I. 
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third  person  ;  but  Justinian  put  an  end  to  the  question  by  positive 
legislation  :  *^  Alioquin  si  inter  aliquos  ita  convenerit,  ut  quanti  Titius 
rem  aestimaverit  tanti  sit  empta,  inter  veteres  satis  abundeque  hoc 
dabitabatur  sive  constat  yenditio,  sive  non.  Sed  nostra  decisio  ita  hoc 
constituit,  ut  quotiens  sic  composita  sit  venditio,  qitanti  ille  cestimaverit, 
sub  hac  conditione  staret  contractus :  ut  si  quidem  ipse  qui  nominatus 
est  pretium  definierit,  omnimodo  secundum  ejus  sestimationem  et  pre- 
tium  persolvatur  et  res  tradatur,  et  venditio  ad  effectum  perducatur, 
emptore  quidem  ex  empto  actione,  venditore  ex  vendito  agente.  Sin 
autem  ille  qui  nominatus  est,  vel  noluerit  vel  non  potuerit  pretium  de- 
fin  ire,  tunc  pro  nihilo  esse  venditionem  quasi  nullo  pretio  statu  to. 
Quod  jus,  cum  in  venditionibus  nobis  placuit,  non  est  absurdum  et  in 
locjitionibus  et  conductionibus  trahere."  ^ 

These  rules  have  been  adopted  into  the  Code  Napoleon :  —  Art.  1591 : 
'*  Le  prix  de  la  vente  doit  8tre  determine  et  d^sign^  par  les  par- 
ties." 1592 :  ^^  II  peut  cependant  8tre  laiss^  a  Tarbitrage  d'un  tiers  : 
si  le  tiers  ne  veut  ou  ne  peut  faire  Testimation,  il  n'y  a  point  de 
vente." 


AMERICAN  NOTE. 

§§  85-89.  The  Price.  1.  The  necessity  that  a  price  —  the  most  important 
element  in  a  sale  —  should  be  in  some  way  fixed,  is  obvious.  This  price  may 
be  agreed  upon  indirectly,  as  ^  ten  cents  a  bushel  less  than  the  Milwaukee 
price,  on  any  future  day  the  vendor  might  name ;  **  and  if  the  property  is  de- 
livered, and  destroyed  by  fire  before  such  day  has  been  named,  the  sale  is  com- 
plete and  the  loss  is  on  the  purchaser.  McConnell  v,  Hughes,  29  Wise.  587.  Or 
<'  for  the  same  as  similar  articles  may  bring  afterwards  at  aaction."  Cunning- 
ham V.  Brown,  44  Wise.  72.  See  Ames  v.  Quimby,  96  U.  S.  324.  So  where 
the  parties  agreed  on  the  ^  highest  market  price,  whenever  the  vendor  may  de- 
mand payment."  Mc Bride  v.  Silverthorne,  11  Up.  Can.  Q.  B.  545.  If  a  sale 
is  made  provided  the  price  is  afterwards  agreed  upon  by  the  parties  and  this  is 
never  done,  the  sale  is  not  complete  so  as  to  pass  the  title.  Wittkowsky  v, 
Wasson,  71  N.  C.  451.  Especially  without  a  delivery.  Bigley  v,  Risher,  63 
Penn.  St.  152.  If  the  parties  disagree  at  the  trial  what  price  had  been  agreed 
upon,  evidence  of  the  real  value  of  the  article  is  always  admissible  as  tending 
to  show,  which  party  is  right.  Bradbury  t;.  Dwight,  3  Met  31  ;  Bennell  v, 
Kimball,  5  Allen,  365 ;  Saunders  v.  Clark,  106  Mass.  331 ;  Brewer  v,  Housa- 
tonic  R.  R.  107  Mass.  277  ;  Johnson  v.  Harder,  45  Iowa,  677  ;  Parker  v.  Co- 
burn,  10  Allen,  82  ;  Norris  v.  Spofford,  127  Mass.  85. 

2.  That  if  no  price  is  fixed,  the  law  implies  it  shall  be  what  the  article  is 
reasonably  worth,  is  elementary  law.  Tafb  v,  Travis,  136  Mass.  95;  James  v. 
Muir,  33  Mich.  224 ;  McEwen  v.  Morey,  60  111.  32,  which  is  ordinarily  the 
market  price  at  the  time  and  place  of  delivery.    McEwen  v.  Morey,  60  111.  32  ; 

^  Lib.  iii.  dt.  zxiii.  s.  1. 
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Fenton  v.  Braden,  2  Cranch  C.  C.  550 ;  bat  not  when  the  market  is  shown  to 
be  annaturallj  inflated ;  Koantz  v.  Kirkpatrick,  72  Penn.  St  376,  containing 
some  valuable  observations  on  this  point. 

3.  Of  coarse  the  parties  may  agree  that  others  may  fix  the  price,  Brown  e?. 
Bellows,  4  Pick.  189 ;  Norton  v.  Gale,  95  111.  533 ;  in  which  case  the  sale  is 
not  ordinarily  complete,  and  the  title  is  not  passed,  until  the  price  has  been  so 
fixed,  Fuller  t;.  Bean,  34  N.  H.  290 ;  Hutton  v.  Moore,  26  Ark.  382 ;  un- 
less, as  in  Clarke  v.  Westroppe,  the  buyer  prevents  such  determination  of  the 
price  (see  Hnmaston  v.  Am.  Tel.  Co.  20  Wall.  20)  ;  prevention  of  performance 
being  equivalent  in  its  effects  to  actual  performance.  Smyth  v.  Craig,  3  Watts 
&  Serg.  14. 

The  author  remarks  in  section  eighty-eight  that,  if  the  arbitrators  accept  the 
office  for  reward  or  compensation,  they  are  liable  to  the  parties  for  neglect  or 
default  in  performing  their  duties.  But  they  are  liable  for  gross  neglect,  even 
if  they  act  gratuitously,  precisely  the  same  as  other  unpaid  agents,  though  they 
would  not  be  for  declining  to  act  at  all  after  having  once  agreed  to  do  so. 
Balfe  t7.  West,  13  C.  B.  466.  But  this  subject  has  little  to  do  with  the  law  of 
sales. 


PART  II. 

SALES  UNDER  THE  STATUTE  OF   FRAUDS. 
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§  90.  The  common  law,  which  recognized  the  validity  of  verbal  con- 
tracts of  sale  of  chattels  for  any  amount  and  however  proven,  was 
greatly  modified  by  the  statute  of  26  Chas.  II.  c.  8.  This  celebrated 
enactment,  familiarly  known  as  the  ^^  Statute  of  Frauds,"  is  now  in 
force  not  only  in  England  and  most  of  our  colonies,  but  exists,  with 
some  slight  variations,  in  almost  every  State  of  the  American  Union. 
Its  history  was  but  imperfectly  known  till  the  year  1823,  when  Lord 
Eldon  gave  to  Mr.  Swanston,  the  reporter  of  his  decisions,  the  MSB. 
of  Lord  Nottingham,^  among  which  was  his  Lordship's  report  of  the 
case  of  Ash  v,  Abdy,^  in  which  he  said,  on  the  18th  of  June,  1678,  less 
than  two  years  after  the  passage  of  the  law,  that  he  overruled  a  de- 
murrer to  a  bill  which  ^^  was  ih  execute  a  parol  agreement,  before  the 
late  act  for  prevention  of  frauds  and  perjuries,  but  the  bill  itself  was 
exhibited  since  the  act."  The  ground  of  the  decision  was,  that  the 
statute  was  intended  to  be  prospective  solely,  and  not  retrospective, 
*^  and  I  said  that  I  had  some  reason  to  know  the  meaning  of  this  law, 
for  it  had  its  first  rise  from  me,  who  brought  in  the  bill  into  the  Lords' 

^  See  note  to  Crowley's  case,  2  Swans.  83.  the  preeminence,  and  was  chief  ia  the  fixing 

^  3  Swans.  664,  Appendix.     In  North's  of  that  law,  although  the  urging  part  laj 

"  Life  of  Lord  Keeper  Quildford/'  vol.  L  p.  upon  him,  and  I  have  reason  to  think  it  had 

108,  he  stotes  of  his  lordship:  ** Ht  had  a  the  first  spring  from  his  lordship's  notice." 

great  hand  in  the  Statute  of  Frauds  and  Pei^  Lord  Mansfield  doubted  the  statement  as  to 

juries,  of  which  the  Lord  Nottingham  said  Sir  Matthew  Hale,  who  died  before  the  bill 

that  every  line  was  worth  a  subsidy.    But  at  was  introduced.    1  Barr.  418. 
that  time  the  Lord  Chief  Justice  Hale  had 
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House,  though  it  afterwards  received  some  additions  and  improvements 
from  the  judges  and  the  civilians."  ^ 

§  91.  The  section  of  the  statute  which  is  specially  applicable  to  the 
subject  of  this  Treatise  is  the  17th.  In  the  examination  of  its  provi- 
sions, and  of  the  rules  for  its  construction  and  application,  the  arrange- 
ment of  Lord  Blackburn  will  be  followed,  as  not  susceptible  of  improve- 
ment.    The  language  of  the  17th  section  is  as  follows: 

"  And  be  it  enacted,  that  from  and  after  the  said  four-and  twentieth 
day  of  June  (A.  D.  1667),  no  contract  for  the  sale  of  any  goods,  wares, 
or  merchandises,  for  the  price  ^  of  ten  pounds  sterling,  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  bargain,  or  in  part-payment,  or  that  some  note  or 
memorandum  in  writing  of  the  said  bargain  be  made,  and  signed  by 
the  parties  to  be  charged  by  such  contract,  or  their  agents  thereunto 
lawfully  authorized." 


§  92.  The  first  question  that  obviously  presents  itself  under  this  en- 
actment is,  What  contracts  are  embraced  under  the  words  ^^  contracts 
for  the  sale  of  any  goods,  &c."  ?  A  contract  may  be  perfectly  binding 
between  the  parties,  so  as  to  give  either  of  them  a  remedy  against  the 
person  and  general  estate  of  the  other  in  case  of  default,  but  having  no 
effect  to  transfer  the  property  or  right  of  possession  in  the  goods  them- 
selves, and  therefore  giving  to  the  proposed  purchaser  none  of  the 
rights,  and  subjecting  him  to  none  of  the  liabilities,  of  an  owner ;  and 
this  is  an  "  Executory  Agreement." 

Or  it  may  be  a  perfect  sale,  as  already  defined,  conveying  the  abso- 
lute general  property  in  the  thing  sold  to  the  purchaser,  entitling  him 
to  the  goods  themselves,  independently  of  any  personal  remedy  against 
the  vendor  for  breach  of  contract,  and  rendering  him  liable  to  the  risk 
of  loss  in  case  of  their  destruction ;  and  this  is  a  ^^  Bargain  and  Sale 
of  Goods." 

§  93.  The  distinction  between  these  two  agreements  will  be  more 
fully  considered  hereafter ;  but  for  the  present  it  suffices  to  remark, 
that,  until  the  year  1828,  the  decisions  were  somewhat  contradictory, 
and  perhaps  irreconcilable,  on  the  question  whether  the  words  "  con- 
tracts for  the  sale  of  any  goods,  &c.,"  in  this  section,  were  applicable 
to  agreements  for  future  delivery,  that  is  to  say,  to  executory  agree- 
ments, or  only  to  such  as  were  equivalent  to  the  common  law  contract 
known  as  a  bargain  and  sale.     The  decisions  excluding  such  contracts 

^  As  to  the  traditions  of  the  aid  and  co-     ham  v.  Chetwynd,  1  Ban*.  419 ;  Wynn's  Life 
operation  of  Lord  Hale  and  Sir  Leoline  Jen-    of  Sir  Leoline  Jenkins,  vol.  i.  p.  3. 
kins,  see  Wain  r.Warlters,  5  East,  10 ;  Wind-        '  This  word  changed  to  "  value,"  post^  p. 
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from  the  operation  of  the  statute  were  principally  Towers  v.  Osborne,^ 
in  1724,  Clayton  v.  Andrews,^  in  1767,  and  Groves  v.  Back,®  in  1814. 
Those  which  upheld  the  contrary  rule,  were  Rondeau  v.  Wyatt,*  in 
1792,  Cooper  v.  EUton,^  in  1796,  and  Garbutt  v.  Watson,^  in  1822. 
The  question  is  no  longer  open,  for  the  Legislature  intervened,  and  in 
9  Geo.  IV.  c.  14,  s.  7,  known  as  **  Lord  Tenterden's  Act,"  recited, 
that  '^  it  has  been  held  that  the  said  recited  enactments  "  (i,  e.  the 
17th  sect,  of  the  Statute  of  Frauds)  ^^  do  not  extend  to  certain  execu- 
tory contracts  for  the  sale  of  goods,  which  nevertheless  are  within  the 
mischief  thereby  intended  to  be  remedied,"  and  then  proceeded  to 
enact  that  the  provisions  of  the  17th  section  '^  shall  extend  to  all  con- 
tracts for  the  sale  of  goods  of  the  value  of  ten  pounds  sterling,  and 
upwards,  notwithstanding  the  goods  may  be  intended  to  be  delivered 
at  some  future  time,  or  may  not  at  the  time  of  such  contract  be  actu- 
ally made,  procured,  or  provided,  or  fit  or  ready  for  delivery,  or  some 
act  may  be  requisite  for  the  making  or  completing  thereof,  or  render- 
ing the  same  fit  for  delivery," 

It  is  settled  in  Scott  v.  Eastern  Counties  Railway  Company,^  and 
in  Harman  v.  Reeves,®  that  this  enactment  must  be  construed  as  in- 
corporated with  the  Statute  of  Frauds,  and  that  its  effect  is  to  substi- 
tute the  word  "  value  "  for  "  price  "  in  the  17th  section. 

§  94.  There  have  been  numerous  decisions,  and  much  diversity  and 
even  confiict  of  opinion,  in  relation  to  the  proper  principle  by  which 
to  test  whether  certain  contracts  are  '^  contracts  for  the  sale,  &c."  un- 
der the  17th  section,  or  contracts  for  work  and  labour  done  and 
materials  furnished.  A  review  of  the  cases  will  exhibit  the  different 
lights  in  which  the  subject  has  presented  itself  to  the  minds  of  emi- 
nent judges. 

Towers  v.  Osborne  ^  was  on  an  agreement  to  make  and  furnish  a 
chariot.  Held,  not  within  the  statute.  But  the  ground  of  decision 
in  this  case  was,  that  the  17th  section  did  not  apply  to  executory 
agreements,  and  on  this  point  the  case  is  met  by  Lord  Tenterden's 
Act. 

In  Clayton  v.  Andrews,^^  a  contract  for  the  future  delivery  of  wheat 
not  yet  threshed  was  held  not  within  the  statute,  under  the  authority 
of  the  preceding  case. 

§  95.  In  Groves  v.  Buck,i^  the  agreement  was  for  the  purchase  by 
defendant  of  a  quantity  of  oak  pins,  not  then  in  existence^  but  that 
were  to  be  cut  by  plaintiff  out  of  slabs  owned  by  him,  and  to  be  de- 
livered at  a  future  time.     This  agreement  was  held  not  to  be  embraced 

1  1  Strange,  506.  M2  M.  &  W.  33. 

2  4  Burr.  2101.  ^  ig  c.  b.  587,  and  25  L.  J.  C.  P.  257. 

•  3  M.  &  8.  178.  »  1  Strange,  506. 

*  2  H.  BL  63.  10  4  Burr.  2101. 
»  7  T.  R.  14.  "  3  M.  &  S.  178. 
0  5B.  &  Aid.  613. 
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in  the  17th  section  of  the  Statate  of  Frauds.  Lord  EUenboroagh  pat 
his  opinion  on  the  ground  that  ^^  the  subfect-matter  of  thU  eontraet  did 
not  exist  in  rerum  naturd  :  it  was  incapable  of  delivery  and  of  part  ac- 
ceptance, and  where  that  is  the  case,  the  contract  has  been  considered 
not  within  the  statute."  This  ground  is  again  met  by  the  9  Geo.  IV. 
c.  14,  s.  7,  but  Dampier,  J.,  in  declining  to  apply  the  case  of  Rondeau 
r.  Wyatt  (presently  noticed),  said  that  this  last-mentioned  case  was 
distinguishable,  because  in  the  other  cases  cited  ^^  some  work  was  to 
be  performed." 

§  96.  In  Rondeau  v,  Wyatt,^  where  an  executory  contract  was  held 
to  be  within  the  statute.  Lord  Loughborough  said,  that  ^  the  case  of 
Towers  v.  Sir  John  Osborne  was  plainly  out  of  the  statute,  not  be- 
cause it  was  an  executory  contract,  as  has  been  said,  but  because  it 
vfvia  for  work  and  labour  to  be  done  and  materials  and  other  necessary 
things  to  be  founds  which  is  different  from  a  mere  contract  of  sale,  to 
which  alone  the  statute  is  applicable."  His  Lordship  also  disposed  of 
the  case  of  Clayton  v.  Andrews '  (subsequently  overruled  in  Garbutt 
V.  Watson),'  by  saying  that  in  that  case  also  ^*  there  was  some  work 
to  be  performed,  for  it  was  necessary  that  the  com  should  be  threshed 
before  the  delivery." 

§  97.  In  Garbutt  v.  Watson,'  where  a  sale  of  flour,  to  be  manufac- 
tured out  of  wheat  yet  unground,  was  held  to  be  within  the  statute, 
Abbott,  C.  J.,  said,  that  in  Towers  v.  Osborne,  ^^  the  chariot  which 
was  ordered  to  be  made,  would  never  ^  but  for  that  order  y  have  had  any 
existence"  This  expression,  as  well  as  the  similar  one  by  Lord  Ellen' 
borough  in  Groves  v.  Buck  (^anfe^  p.  89),  would  imply  that  the  dis' 
tinction  between  a  '^  contract  for  sale  "  and  one  for  ^^  work,  labour,  and 
materials,"  is  tested  by  the  inquiry,  whether  the  thing  transferred  is 
one  not  in  existence,  and  which  would  never  have  existed  but  for  the 
order  of  the  party  desiring  to  acquire  it,  or  a  thing  which  would  have 
existed,  and  been  the  subject  of  sale  to  some  other  person,  even  if  the 
order  had  never  been  given.  Bayley,  J.,  however,  put  his  opinion  on 
the  ground,  that  '^  this  was  substantially  a  contract  for  the  sale  of 
flour,  and  it  seems  to  me  immaterial  whether  the  flour  was  at  the  time 
ground  or  not.  The  question  is,  whether  this  was  a  contract  for 
goods,  or  for  work  and  labour  and  materials  found.  I  think  it  was 
the  former,  and  if  so,  it  falls  within  the  Statute  of  Frauds." 

Holroyd,  J.,  concurred  "  that  this  was  a  contract  for  the  sale  of 
goods,"  but  neither  of  the  judges  gave  a  reasou  for  this  opinion  (un- 
doubtedly correct),  and  thus  no  aid  is  afforded  by  their  language 
in  furnishing  a  test  for  distinguishing  the  two  contracts  from  each 
other. 

§  98.  In  Smith  v.  Surman  ^  an  action  was  brought  to  recover  the  value 

1  2  H.  BL  63.  "SB.*  Aid.  618. 

>  4  Barr.  8101.  «  9  B.  &  C.  568. 
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of  certain  timber,  under  a  verbal  contract,  by  which  plaintiff  agreed  to 
sell  to  defendant  at  bo  much  per  foot  the  timber  contained  in  certain  trees 
then  growing  on  plaintiff's  land.  Bayley,  J.,  was  of  opinion  that  ^*  this 
was  a  contract  for  the  future  sale  of  the  timber  when  it  should  be  in  a 
state  fit  for  delivery.  The  vendor,  so  long  as  he  was  felling  it  and 
preparing  it  for  delivery,  was  doing  toork  for  himBclf^  and  not  for  the 
defendant. ^^ 

§  99.  In  Atkinson  v.  Bell  ^  the  whole  subject  was  much  discussed. 
The  action  was  in  assumpsit  for  goods  sold  and  delivered,  goods  bar- 
gained and  sold,  work  and  labour  done,  and  materials  found  and  pro- 
vided. The  facts  were,  that  one  Kay  had  patented  a  certain  machine, 
and  the  defendants,  thread  manufacturers,  desiring  to  try  it,  wrote 
him  an  order  to  procure  to  be  made  for  them  as  soon  as  possible  some 
spinning-frames  in  the  manner  he  most  approved  of.  Kay  employed 
Sleddon  to  make  them  for  the  defendants,  informing  Sleddon  of  the 
order  received  by  him,  and  he  superintended  the  work.  After  the 
frames  were  made  they  lay  for  a  month  on  Sleddon's  premises,  while 
he  was  doing  some  other  work  for  the  defendants  under  Kay's  super- 
intendence. Kay  then  ordered  Sleddon  to  make  some  changes  in  the 
frames,  and  after  this  was  done,  the  frames  were  put  into  boxes  by 
Kay's  directions,  and  remained  in  the  boxes  for  some  time  on  Sled- 
don's  premises.  On  the  23d  of  June,  Sleddon  wrote  to  the  defend- 
ants that  the  machines  had  been  ready  for  three  weeks,  and  asked  how 
they  were  to  be  sent.  On  the  8th  of  August,  Sleddon  became  bank- 
rupt, and  his  assignees  required  the  defendants  to  take  the  machines  ; 
but  they  refused,  whereupon  action  was  brought.  The  judges  were 
all  of  opinion  that  the  property  in  the  goods  had  not  vested  in  the  de- 
fendants,^ and  that  a  count  for  goods  bargained  and  sold  could  not  be 
maintained ;  but  Bayley  and  Holroyd,  JJ.,  expressed  the  opinion  that 
a  count  for  not  accepting  would  have  supported  the  verdict  in  the 
plaintiff's  favour.  On  the  count  for  work  and  labour  and  materials, 
the  judges  were  also  unanimous  that  these  had  been  furnished  by 
Sleddon  for  his  own  benefit,  and  not  for  the  defendant's ;  that  is  to 
say,  that  the  contract  was  an  executory  agreement  for  sale,  and  not  one 
for  work,  &c.  Bayley,  J.,  said,  '^  If  you  employ  a  man  to  build  a 
house  on  your  land,  or  to  make  a  chattel  with  your  materials,  the  party 
who  does  the  work  has  no  power  to  appropriate  the  produce  of  his 
labour  and  your  materials  to  any  other  person.  Having  bestowed  his 
labour  at  your  request,  on  your  materials,  he  may  maintain  an  action 
against  you  for  work  and  labour  done.  But  if  you  employ  another  to 
work  up  his  'own  materials  in  making  a  chattel,  then  he  may  appro- 
priate the  produce  of  that  labour  and  materials  to  any  other  person. 
No  right  to'  maintain  any  action  vests  in  him  during  the  progress  of 
the  work,  but  when  the  chattel  has  assumed  the  character  bargained 

1  10  B.  &  C.  277.  3  On  this  subject  see  post,  Book  II. 
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for,  and  the  employer  has  accepted  it^  the  party  employed  may  main- 
tain an  action  for  goods  sold  and  delivered  ;  or  if  the  employer  refases 
to  accept,  a  special  action  on  the  case  for  such  refusal ;  but  he  cannot 
maintain  an  action  for  work  and  labour,  because  his  labour  was  be- 
stowed on  his  own  materials^  and  for  himself,  and  not  for  the  person 
who  employed  him." 

The  concluding  passage  of  this  opinion  is  no  doubt  too  broadly  ex- 
pressed, for  although  true  generally,  it  is  not  universally  the  case  that 
an  action  for  work  and  labour  will  not  lie  when  performed  on  materials 
that  are  the  property  of  the  workman.  This  inaccurate  dictum  had 
the  effect  for  a  time  of  weakening  the  authority  of  Atkinson  v,  Bell,^ 
subjecting  it  to  the  criticism  of  Maule  and  Erie,  JJ.,  in  Grafton  v. 
Armitage,^  and  of  Pollock,  C.  B.,  in  Clay  v.  Yates,^  but  it  was  fully 
recognized  in  the  subsequent  case  of  Lee  v.  Griffin.^ 

§  100.  Grafton  v.  Armitage^  was  a  somewhat  singular  case.  The 
plaintiff  was  a  working  engineer.  The  defendant  was  the  inventor  of 
a  life-buoy,  in  the  construction  of  which  curved  metal  tubes  were  used. 
The  defendant  employed  plaintiff  to  devise  some  plan  for  a  machine 
for  curving  the  tubes.  The  plaintiff  made  drawings  and  experi- 
ments, and  ultimately  produced  a  drum  or  mandrel,  which  effected  the 
object  required.  His  action  was  debt  for  work,  labour,  and  materials, 
and  for  money  due  on  accounts  stated.  The  particulars  were  '^  for 
scheming  and  experimenting  for,  and  making  a  plan-drawing  of,  a 
machine,  &c.,  engaged  three  days,  at  one  guinea  per  day,  3Z.  38. ;  for 
workman's  time  in  making,  &c.,  and  experimenting  therewith,  12.  5s. ; 
for  use  of  lathe  for  one  week,  128. ;  for  wood  and  iron  to  make  the 
drum,  and  for  brass  tubing  for  the  experiments,  58."  Defendant  in- 
sisted, on  the  authority  of  Atkinson  v.  Bell,  that  the  action  should 
have  been  case  for  not  accepting  the  goods,  not  debt  for  work  and 
labour,  &c.,  citing  the  dictum  at  the  close  of  Bayley,  J.'s,  opinion.  But 
Maule,  J.,  said :  ^'  In  order  to  sustain  a  count  for  work  and  labour,  it  is 
not  necessary  that  the  work  and  labour  should  be  performed  upon  ma- 
terials that  are  the  property  of  the  plaintiff  (jiic^  plainly  meaning  de- 
fendant^^ or  that  are  to  be  handed  over  to  him."  Erie,  J.,  said : 
^^  Suppose  an  attorney  were  employed  to  prepare  a  partnership  or 
other  deed,  the  draft  would  be  upon  his  own  paper,  and  made  with 
his  own  pen  and  ink :  might  he  not  maintain  an  action  for  work  and 
labour  in  preparing  it  ?  "  In  delivering  the  decision,  Tindal,  C.  J., 
pointed  out  as  the  distinction,  that  in  Atkinson  v.  Bell,  the  substance 
of  the  contract  was  that  the  machines  to  be  manufactured  were  to  be 
sold  to  the  defendant,  but  that  in  the  case  before  the  Court  the  sub- 
stance of  the  contract  was  not  that  the  plaintiff  should  manufacture 

^  See  remarks  on  another  point  decided  in        >  25  L.  J.  Ex.  237  ;  1  H.  &  N.  73. 
Atkinson  v.  Bell,po««,  Book  II.  Ch.  5.  *  30  L.  J.  Q.  B.  252  ;  1  B.  &  S.  272. 

2  2  C.  B.  336 :  15  L.  J.  C.  P.  20.  *  2  C.  B.  336;  15  L.  J.  C.  P.  20. 
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the  article  for  sale  to  the  defendant,  but  that  he  should  employ  his 
skill,  labour,  and  materials  in  devising  for  the  use  of  defendant  a  mode 
of  attaining  a  given  object.  Coltman,  J.,  concurred,  and  said  that  the 
opinion  of  Bayley,  J.,  was  on  "  precisely  the  same  ground  as  the  Lord 
Chief  Justice  puts  this  case.  The  claim  of  a  tailor  or  a  shoemaker  is 
for  the  price  of  goods  when  delivered,  and  not  for  the  work  or  labour 
bestowed  by  him  in  the  fabrication  of  them." 

§  101.  In  Clay  v.  Yates,^  the  subject  was  treated  by  Pollock,  C.  B., 
in  1856,  as  a  matter  entirely  res  nova.  The  contract  was  that  the 
plaintiff,  a  printer,  should  print  for  the  defendant  a  second  edition  of 
a  work  previously  published  by  the  defendant,  the  plaintiff  to  find  the 
materials,  including  the  paper.  Held,  that  this  was  not  a  contract  for 
the  sale  of  a  thing  to  be  delivered  at  a  future  time,  nor  a  contract  for 
making  a  thing  to  be  sold  when  completed,  but  a  contract  to  do  work 
and  labour,  furnishing  the  materials  ;  and  that  the  case  was  not  gov- 
erned by  Lord  Tenterden's  Act.  Pollock,  C.  B.,  said  :  "  As  to  the 
first  point,  whether  this  is  an  action  for  goods  sold  and  delivered,  and 
requiring  a  memorandum  in  writing,  within  the  17th  section  of  the 
Statute  of  Frauds,  I  am  of  opinion  that  this  is  properly  an  action  for 
work  and  labour,  and  materials  found.  I  believe  it  is  laid  down  in  the 
commencement  of  Chitty  on  Pleading^  that  that  is  the  count  that  may 
be  resorted  to  by  farriers,  by  medical  men,  by  apothecaries,  and  I  think 
he  mentions  surveyors  distinctly,  and  that  is  the  form  in  which  they 
are  in  the  habit  of  suing.  The  point  made  in  the  case  cited,  in  which 
Bayley,  J.,  gave  an  opinion  (Atkinson  v.  Bell),  I  think  may  be  an- 
swered by  the  opinion  of  Maule,  J.,  in  the  Court  of  Common  Pleas 
(Grafton  v.  Armitage)  ;  and  then  we  have  to  decide  the  matter  as  if 
it  were  now  without  any  authority  at  all.  It  may  be  that  in  all  these 
cases,  part  of  the  materials  is  found  by  the  party  for  whom  the  work 
is  done,  and  the  other  part  found  by  the  person  who  is  to  do  the  work. 
There  may  be  the  case  where  the  paper  is  to  be  found  by  one,  and  the 
printing  by  the  other,  and  so  on ;  the  ink,  no  doubt,  is  always  found 
by  the  printer.  But  it  seems  to  me  the  true  rule  is  this^  whether  the 
work  and  labour  is  of  the  essence  of  the  contract^  or  whether  it  is  the 
materials  that  are  found.  My  impression  is,  that  in  a  case  of  work  of 
art,  whether  it  be  silver  or  gold,  or  marble,  or  common  plaster,  that  is 
a  case  of  the  application  of  labour  of  the  highest  description,  and  the 
material  is  of  no  sort  of  importance  as  compared  with  the  labour,  and 
therefore  that  all  this  would  be  recoverable  as  work  and  labour,  and 
materials  found.  I  do  not  mean  to  say  the  price  might  not  be  re- 
covered as  goods  sold  and  delivered  if  the  work  were  completed  and 
sent  home.  No  doubt  it  is  a  chattel  that  was  bargained  for  and  deliv- 
ered, and  it  might  be  recovered  as  goods  sold  and  delivered ;  but  still 
it  would  not  prevent  the  price  being  recovered  as  work  and  labour, 

1  25  L.  J.  Ex.  237 ;  1  H.  &  N.  73. 
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and  materials  found.  It  appears  to  me,  therefore,  that  this  was 
properly  sued  for  as  work  and  labour,  and  materials  found,  and  that 
the  Statute  of  Frauds  does  not  apply  ;  and  I  am  rather  inclined  to 
think  that  it  is  onlt/  where  the  bargain  is  merely  for  goods  thereafter  to 
be  made^  and  not  where  it  is  a  mixed  contract  of  work  and  labour^  and 
materials  founds  that  the  Act  of  Lord  Tenterden  applies;  and  one  of 
the  reasons  why  you  find  no  cases  on  this  subject  in  the  books  is,  that 
before  Lord  Teuterden's  Act  passed,  the  Statute  of  Frauds  did  not 
apply  to  the  case  of  a  thing  begun,  whatever  it  might  be." 

Alderson,  B.,  concurred,  and  Martin,  B.,  said :  '^  There  are  three 
matters  of  charge  well  known  in  the  law  — for  labour  simply,  for  work 
and  materials,  and  another  for  goods  sold  and  delivered.  And  I  ap- 
prehend every  case  must  be  judged  of  by  itself.  What  is  the  present 
case  ?  The  defendant  having  written  a  manuscript,  takes  it  to  the 
printer  to  have  it  printed  for  him.  What  does  he  intend  to  be  done  ? 
He  intends  that  the  printer  shall  use  his  types,  and  that  he  shall  set 
them  up  by  putting  them  in  a  frame  ;  that  he  shall  print  the  work  on 
paper,  and  that  the  paper  shall  be  submitted  to  the  author  ;  that  the 
author  shall  correct  it  and  send  it  back  to  the  printer,  and  then  the  lat- 
ter shall  exercise  labour  again,  and  make  it  into  a  perfect  and  complete 
thing,  in  the  shape  of  a  book.  I  think  the  plaintiff  was  employed  to  do 
work  and  labour,  and  supply  materials  for  it,  and  he  is  to  be  paid  for 
it ;  and  it  really  seems  to  me  tTuit  the  true  criterion  is  this  :  Supposing 
there  was  no  contract  as  to  payment^  and  the  plaintiff  had  brought  an 
action^  and  sought  to  recover  the  value  of  that  which  he  had  delivered^ 
would  that  be  the  value  of  the  book  as  a  book  ?  I  apprehend  not,  for 
the  book  might  not  be  worth  half  the  value  of  the  paper  it  was  written 
on.  It  is  clear  the  printer  would  be  entitled  to  be  paid  for  his  work 
and  labour,  and  for  th^  materials  he  had  used  upon  the  work ;  and, 
therefore,  this  is  a  case  of  work,  labour,  and  materials  done  and  pro- 
vided by  the  printer  for  the  defendant."  The  learned  Baron  also  put 
this  case :  ^^  Suppose  an  artist  paints  a  portrait  for  three  hundred 
guineas,  and  supplies  the  canvas  for  it  worth  10«.,  surely  he  might  re- 
cover on  a  count  for  work  and  labour." 

§  102.  In  Lee  v.  Griffin,^  the  last  reported  case,  the  foregoing  opinions 
of  the  Chief  Baron  and  Baron  Martin  were  questioned,  and  not  followed, 
though  the  decision  was  approved.  This  action  was  brought  by  a  den- 
tist, to  recover  212.  for  two  sets  of  artificial  teeth  made  for  a  deceased 
lady,  of  whom  the  defendant  was  executor.  When  Clay  v,  Yates  was 
quoted  by  the  plaintiff  in  support  of  the  position  that  the  skill  of  the 
dentist  was  the  thing  really  contracted  for,  that  the  materials  were 
only  auxiliary,  and  that  the  count  for  work  and  labour  was  therefore 
maintainable.  Hill,  J.,  said :  ^'  Clay  v.  Yates  is  a  case  sui  generis. 
The  printer,  the  plaintiff  there,  in  effect  does  work  chiefly  on  the 
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materials  which  the  defendant  supplied ;  although,  to  a  certain  extent, 
the  pIainti£E  may  be  said  to  supply  materials  ;  moreover^  the  printer 
could  not  sell  the  hook  to  any  one  ehe^ 

Crompton,  J.,  said :  ^^  When  the  contract  is  such  that  a  chattel  is 
ultimately  to  be  delivered  by  the  plaintiff  to  the  defendant^  when  it  has 
been  sent^  then  the  cause  of  action  is  goods  sold  and  delivered.  The 
case  of  Clay  v.  Yates  turned,  as  my  brother  Hill  pointed  out,  upon 
the  peculiar  circumstances  of  the  case.  I  have  some  doubt  upon  the 
propriety  of  the  decision,  but  we  should  be  bound  by  it  in  a  case  pre- 
cisely similar  in  its  circumstances,  which  the  present  is  not.  /  do  not 
agree  with  the  proposition^  that  wherever  skill  is  to  be  exercised  in  car- 
rying out  the  contract^  that  fact  makes  it  a  contract  for  work  and 
labour^  and  not  for  the  sale  of  a  chattel.  It  may  be,  the  cause  of  action 
is  for  work  and  labour  when  the  materials  supplied  are  merely  auxil- 
iary, as  in  the  case  put  of  an  attorney  or  printer.  But  in  the  present 
case,  the  goods  to  be  fuirnished,  viz.,  the  teeth^  are  the  principal  subject- 
matter ;  and  the  case  is  nearer  that  of  a  tailor,  who  measures  for  a 
garment,  and  afterwards  supplies  the  article  fitted." 

Hill,  J.,  said  :  ^^  I  think  the  decision  in  Clay  v.  Yates  perfectly  cor- 
rect, according  to  the  particular  subject-matter  of  the  contract  in  that 
case,  which  was  not  a  case  of  a  chattel  ordered  by  one  of  another, 
thereafter  to  be  made  by  the  one  and  afterwards  to  be  delivered  to 
the  other ;  but  when  the  subject-matter  of  the  contract  is  a  chattel  to  be 
afterwards  delivered^  then  the  cause  of  action  is  goods  sold  and  deliv- 
ered^ and  the  seller  cannot  sue  for  work  and  labour.  In  my  opinion, 
Atkinson  v.  Bell  is  good  law,  subject  only  to  the  objection  to  the  dic- 
tum of  Bayley,  J.,  which  has  been  repudiated  by  Maule,  J.,  and  Erie, 
J.,  in  Grafton  v.  Armitage.'' 

Blackburn,  J.,  said  :  ^'  If  the  contract  be  such  that  it  will  result  in 
the  sale  of  a  chattel^  the  proper  form  of  action,  if  the  employer  refuses 
to  accept  the  article  when  made,  would  be  for  not  accepting.  But  if 
the  work  and  labour  be  bestowed  in  such  a  manner  as  that  the  result 
would  not  be  anything  which  could  properly  be  said  to  be  the  subject  of 
salcj  then  an  action  for  work  and  labour  is  the  proper  remedy.  In 
Clay  v.  Yates,  the  circumstances  were  peculiar ;  but  bad  the  contract 
been  completed,  it  could  scarcely  perhaps  have  been  said  that  the  re- 
sult was  the  sale  of  a  chattel.  .  •  !  I  do  not  think  that  the  relative 
value  of  the  labour  and  of  the  materials  on  which  it  is  bestowed  can 
in  any  case  be  the  test  of  what  is  the  cause  of  action  ;  and  that  if  Ben- 
venuto  Cellini  had  contracted  to  execute  a  work  of  art  for  another, 
much  as  the  value  of  the  skill  might  exceed  that  of  the  materials,  the 
contract  would  have  been  nevertheless  for  the  sale  of  a  chattel." 

§  103.  In  reviewing  these  decisions,  it  is  surprising  to  find  that  a 
rule  so  satisfactory  and  apparently  so  obvious  as  that  laid  down  in  Lee 
V.  Griffin,  in  1861,  should  not  have  been  earlier  suggested  by  some  of 
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the  eminent  judges  who  had  been  called  on  to  consider  the  subject, 
beginning  with  Lord  Ellenborough,  in  1814,  and  closing  with  Pollock, 
C.  B.,  in  1856.  From  the  very  definition  of  a  sale,  the  rule  would 
seem  to  be  at  once  deducible,  that  if  the  contract  is  intended  to  reatdt 
in  transferring  for  a  price  from  B,  to  A.  a  chattel  in  which  A,  had  no 
previous  property^  it  is  a  contract  for  the  sale  of  a  chattel^  and  unless 
that  be  the  case,  there  can  be  no  sale.  In  several  of  the  opinions  this 
idea  was  evidently  in  the  minds  of  the  judges.  Especially  was  this 
manifest  in  the  decision  of  Bayley,  J.,  in  Atkinson  v.  Bell,  and  Tin- 
dal,  C.  J.,  in  Grafton  v.  Armitage ;  but  it  was  not  clearly  and  dis- 
tinctly brought  into  view  before  the  decision  in  Lee  v.  Griffin.  The 
same  tentative  process  for  arriving  at  the  proper  distinctive  test  be- 
tween these  two  contracts  has  been  gone  through  in  America,  but 
without  a  satisfactory  result,  as  will  subsequently  appear. 

§  104.  The  principles  suggested  as  affording  a  test  on  this  subject 
prior  to  the  case  of  Lee  v.  Griffin  were  the  following :  — 

1st.  That  if  the  subject-matter  of  the  contract  was  not  in  exist- 
ence, not  in  rerum  naturd^  as  Lord  Ellenborough  expressed  it,  the 
contract  was  not  "  for  the  sale  of  goods."  This  was  the  opinion  of 
Lord  Ellenborough  in  Groves  v.  Buck ;  ^  of  Abbott,  C.  J.,  as  shown 
by  his  comment  on  Towers  v.  Osborne,  in  the  opinion  delivered  in 
Garbutt  v,  Watson ;  ^  and  may  be  inferred  from  Rondeau  v.  Wyatt  ^ 
to  have  been  the  opinion  of  Lord  Loughborough. 

That  the  decision  in  Towers  v.  Osborne  was  wrong,  if  it  went  upon 
the  ground  that  Lord  Loughborough  states,  viz.,  that  the  order  for  the 
chariot  was  not  a  contract  or  agreement  for  the  sale  of  a  chattel,  is  no 
longer  questionable.  The  familiar  example  put  by  the  judges  in  sev- 
eral of  the  cases,  of  an  order  to  a  tailor  or  shoemaker  for  a  garment 
or  pair  of  shoes,  both  of  which  are  treated  as  undoubted  cases  of  con- 
tracts for  the  sale  of  chattels,  is  exactly  the  same  as  the  order  in 
Towers  v.  Osborne.  The  intention  of  the  parties  was  that  the  result 
should  be  a  transfer  for  a  price,  by  Towers  to  Sir  John  Osborne,  of  a 
chattel  in  which  Sir  John  had  no  previous  property,  and  this  was 
clearly  a  contract  for  a  sale. 

§  105.  2d.  —  The  second  principle  suggested  as  the  true  test  was  by 
Bayley,  J.,  first  in  Smith  v.  Surman,^  afterwards  more  fully  developed 
in  Atkinson  v.  Bell,^  viz.,  that  if  the  materials  be  furnished  by  the 
employer,  the  contract  is  for  work  and  labour,  not  for  a  sale ;  but  if 
the  material  be  furnished  by  the  workman  who  makes  up  a  chattel,  he 
cannot  maintain  ^'  work  and  labour,"  because  his  labour  was  bestowed 
on  his  own  materials  and  for  himself,  and  not  for  the  person  who  em- 
ployed him.     The  first  branch  of  this  rule  is  undoubtedly  correct,  as 

1  3  M.  &  S.  178.  *  9  B.  &  C.  568. 
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shown  by  the  principles  settled  in  Lee  v.  Griffin,  because  where  tho 
materials  are  furnished  by  the  employer,  there  can  be  no  transfer  to 
him  of  the  property  in  the  chattel,  he  being  previously  possessed  of 
the  title  to  the  materials,  so  that  nothing  can  be  due  from  him  save 
compensation  for  labour ;  and  this  will  be  equally  true  where  the  em- 
ployer has  furnished  only  part  of  the  materials,  for  the  contract  in 
such  case  cannot  result  in  a  sale  to  him  of  what  is  already  his,  and 
the  only  other  action  possible  would  be  for  work  and  labour  done,  and 
materials  furnished.  But  the  second  part  of  the  rule  is  inaccurate,  as 
pointed  out  in  Grafton  v.  Armitage  and  Lee  v.  Griffin.  A  man 
may  be  responsible  for  damage  done  to  another's  chattel,  as,  for  ex- 
ample, to  a  coach  maker's  vehicle,  and  may  employ  the  latter  to  repair 
the  injury,  in  which  case  an  action  would  plainly  lie  against  the  em- 
ployer for  the  work  and  labour  done,  and  materials  furnished  by  the 
coachbuilder,  although  bestowed  on  a  thing  which  is  his,  and  is  to  re- 
main his  after  being  repaired  at  another's  expense. 

§  106.  8d.  —  The  third  attempt  to  supply  the  true  test  on  this  mat- 
ter, previously  to  its  satisfactory  settlement  in  Lee  v.  Griffin,  was 
made  by  Pollock,  C.  B.,  in  Clay  v.  Yates.^  The  proper  rule,  in  his 
opinion,  is  this,  ^'  Whether  the  work  and  labour  is  of  the  essence  of 
the  contract,  or  whether  it  is  the  materials  that  are  found."  This  test 
was  decisively  rejected  by  Crompton  and  Blackburn,  JJ.,  in  Lee  v. 
Griffin.  It  cannot  be  supported,  even  in  the  extreme  case  put  by 
Martin,  B.,  of  a  portrait  worth  300  guineas  on  a  canvas  worth  lOs. 
If  the  employer  owned  nothing  whatever  that  went  into  the  compo- 
sition of  the  picture,  if  neither  materials,  nor  skill,  nor  labour  were 
supplied  by  him,  it  is  obvious  that  he  cannot  get  title  to  the  picture  or 
any  property  in  it,  except  through  a  transfer  of  the  chattel  to  him  by 
the  artist  for  a  price,  and  this  is  in  law  a  contract  of  sale.  It  cannot 
make  the  slightest  difference  in  what  proportions  the  elements  that 
compose  the  chattel,  namely,  the  raw  material  and  the  skill,  are 
divided ;  it  is  not  the  less  true,  that  none  of  these  elements  were 
owned  by  the  employer  before  the  contmct,  and  that  the  chattel  com- 
posed of  them  is  by  the  terms  of  the  contract  to  be  transferred  for  a 
price  by  the  former  owner  to  the  employer.  The  test  suggested  by 
Martin,  B.,  in  his  opinion  as  found  in  the  Law  Journal  Report,  is  ac- 
curate as  far  as  it  goes,  but  it  does  not  cover  more  than  the  point  in 
the  case  before  the  Court.  The  learned  Baron  said :  ^^  Suppose  the 
plaintiff  had  brought  an  action  to  recover  the  value  of  that  which  he 
had  delivered,  would  that  be  the  value  of  the  book  ?  I  apprehend 
not,  for  the  book  might  not  be  worth  half  the  value  of  the  paper  it 
was  written  on."  This  is  true,  and  why  ?  Because  a  part  of  the 
materials  of  the  book  —  its  chief  materials,  indeed  —  to  wit,  the  com- 
position, had  been  furnished  by  the  employer,  belonged  to  him  already, 
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and  therefore  could  not  be  sold  to  him  by  the  printer.  The  only 
remedy  then  remaining  was  an  action  for  work  and  labour  and 
materials. 

§  107.  Cases  are  sometimes  put,  as  a  test  of  principles,  that  are  so 
extreme  as  to  be  best  disposed  of  by  the  application  of  the  familiar 
rule,  '^  de  minimis  non  curat  lex»'^  Thus  the  example  of  an  attorney 
employed  to  draw  a  deed  is  dismissed  by  Blackburn,  J.,  in  Lee  v. 
Griffin,  with  the  simple  remark  that  it  is  an  abuse  of  language  to  say 
that  the  paper  or  parchment  are  goods  sold  and  delivered.  So,  if 
a  man  send  a  button  or  a  skein  of  silk  to  be  used  in  making  a  coat,  it 
would  be  mere  trifling  to  say  that  he  was  part  owner  of  the  mate- 
rials, and  that  an  action  for  goods  sold  would  not  therefore  lie  in  fa- 
vour of  the  tailor  who  furnished  the  garment.  Such  matters  cannot 
be  considered  as  having  entered  into  the  contemplation  of  parties  when 
contracting,  nor  as  forming  any  real  part  of  the  consideration  for  the 
mutual  stipulations. 

§  108.  Where  a  contract  is  made  for  furnishing  a  machine  or  a  move- 
able thing  of  any  kind  and  fixing  it  to  the  freehold^  it  is  not  a  contract 
for  the  sale  of  goods.  In  such  contracts  the  intention  is  plainly  not  to 
make  a  sale  of  moveables,  but  to  make  improvements  on  the  real  prop- 
erty, and  the  consideration  to  be  paid  to  the  workman  is  not  for  a 
transfer  of  chattels,  but  for  work  and  labour  done  and  materials  fur- 
nished in  adding  something  to  the  land.^ 

And  the  same  rule  applies  when  the  substance  of  the  contract  is  to 
make  improvements  to  a  chattel  already  in  existence,  e.  g.  to  make  and 
fix  boilers  to  a  ship.*'' 

§  109.  In  America,  as  before  observed,  the  same  perplexity  has  been 
exhibited  as  marks  the  history  of  the  subject  in  our  own  law,  and  in 
Lamb  v.  Crafts,^  Chief  Justice  Shaw  said,  "  The  distinction  we  believe 
is  now  well  understood.  When  a  person  stipulates  for  the  future  sale 
of  articles  which  he  is  habitually  making,  and  which  at  the  time  are 
not  made  or  finished,  it  is  essentially  a  contract  of  sale  and  not  a  con- 
tract for  labour ;  otherwise  when  the  article  is  made  pursuant  to  the 
agreement."  This  opinion  seems  to  have  been  deduced  from  some 
observations  of  Abbott,  C.  J.,  in  Garbutt  v.  Watson,  and  rests  on  no 
satisfactory  principle.  Mr.  Story,  whose  treatise  in  the  edition  of  1862 
contains  no  reference  to  the  then  recent  case  of  Lee  v.  Griffin,  avows 
his  difficulty,  and  suggests  that  it  would  probably  be  held  "  that  where 
the  labour  and  service  were  the  essential  considerations,  as  in  the  case 
of  the  manufacture  of  a  thing  not  in  esse^  the  contract  would  not  be 
within  the  statute ;  where  the  labour  and  service  were  only  incidental 

1  Cotterell  t;.  Apele V,  6  Taunt.  322;  Tripp  '12  Metcalf,  356.    See,  also,  the  case  of 
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to  a  sabject-matter  in  esse,  the  statute  would  apply."  ^  This  is  the 
rule  suggested  by  Pollock,  C.  B.,  in  Clay  v,  Yates,  and  rejected  in  Lee 
V.  GriflSn. 

In  Mr.  Hilliard's  Treatise  on  Sale,  the  contradictory  decisions  are 
given  without  any  attempt  on  the  part  of  the  learned  author  to  recon- 
cile them  or  deduce  any  general  principles  applicable  to  the  contro- 
verted question.^ 

The  rules  adopted  by  the  Courts  of  the  different  States  for  deter- 
mining whether  a  contract  is  one  of  sale  or  for  work  and  labour  directly 
conflict  with  one  another ;  and  it  will  suffice  to  mention  that  in  Mas- 
sachusetts the  established  rule  is  based  upon  the  distinction  referred  to 
by  Shaw,  C.  J.,  in  Lamb  v.  Crafts  (^suprd),  and  in  the  most  recent  case 
on  the  subject  in  that  State  the  rule  was  defended  on  the  ground  of  its 
justice  and  convenience,  while  the  rule  laid  down  in  Lee  v.  Griffin  was 
referred  to  but  not  followed.^  On  the  other  hand,  in  New  York  and 
some  of  the  other  States  of  the  Union,  the  distinction  is  taken  between 
an  agreement  for  the  sale  and  delivery  at  a  future  day  of  articles  then 
existing,  and  an  agreement  to  sell  and  deliver  articles  not  then  manu- 
factured, but  to  be  made  afterwards ;  the  Courts  holding  that  the  lat- 
ter are  contracts  for  work  and  labour  and  materials  found,  and  not 
within  the  statute.^  This  is  the  principle  which  was  adopted  by  some 
of  the  English  judges  in  cases  prior  to  Lee  v.  Griffin,  among  others  by 
Abbott,  C.  J.,  in  Garbutt  v.  Watson.  In  a  recent  case  in  the  State  of 
New  Hampshire,^  the  rule  of  distinction  as  laid  down  by  Blackburn, 
J.,  in  Lee  v.  Griffin  was  cited  with  approval,  and  apparently  followed. 

§  110.  It  was  at  one  time  questioned  whether  sales  of  goods  by  pub- 
lic auction  were  embraced  within  the  statute.  Lord  Ellenborough's 
strong  dicta  in  Hinde  t;.  Whitehouse,^  in  1806,  seem  to  have  put  an 
end  to  the  doubt,  and  the  authority  of  that  case  was  recognized  in  Ken- 
worthy  V.  Schofield,^  so  that  the  question  suggested  on  this  point  by 
Lord  Mansfield,  in  Simon  t;.  Motives,^  has  long  been  at  rest. 


AMERICAN  NOTE. 


§§  90-110.  What  Contracts  are  within  the  Statute.  1.  In  America 
also  it  is  generally  agreed  tliat  the  statute  applies  to  executory  contracts  for 
future  delivery,  as  well  as  to  present  sales.  Newman  t;.  Morris,  4  H.  &  McH. 
221,  in  1799,  is  perhaps  the  earliest  case.   See,  also,  Bennett  t;.  Hull,  10  Johns. 

1  Story  on  Sales,  &  260  c.    See,  however,  where  it  is  said  that  the  above  is  the  settled 

note  to  4th  edition  (1871).  rale  in  the  State  of  New  York. 

>  Hilliard  on  Sales,  pp.  464-7.  «  Prescott  v.  Locke,  51  N.  H.  94. 

s  Goddard  v.  Binney,  115  Mass.  450.  >  7  East,  556. 

^  Crookshank  v.  Burrell,  18  Johns.  58;        ^  2  B.  &  C.  945. 
Pitkin  V.  Noyes,  48  New   Hampshire,  294,        ^  3  Barr.  1921,  and  1  W.  BL  599. 
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364;  Jackson  v.  Covert,  5  Wend.  189  ;  Hight  v.  Ripley,  19  Me.  137  ;  Ide  r. 
Stanton,  15  Vt.  685 ;  Edwards  v.  Grand  Trunk  R'y  Co.  48  Me.  379 ;  Atwater 
V.  Hough,  29  Conn.  513 ;  Carman  v.  Smick,  15  N.  J.  L.  252  ;  Finney  v.  Ap- 
gar,  31  lb.  270. 

2.  But  as   to  the  distinction   between  a  sale  and  a  manufacture   of 
some  article,  or  for  work  and  labor  on  new  materials,  there  is  considerable 
difference  of  opinion.    While  all  agree  that  a  simple  contract  "  to   manu- 
facture "  an  article  is  not,  and  a  mere  contnict  *'  for  the  sale  *'  is,  within  the 
statute,  the  difficulty  is  in  the  application  of  this  simple  rule.     Higgins  v. 
Murray,  73  N.  Y.  252  ;  Donnell  v,  Hearn,  12  Daly,  230.     The  Massachusetts 
doctrine,  so  called,  first  distinctly  applied  in  Mixer  v.  Howarth,  21  Pick.  205 
(1838),  continues  to  be  the  law  in  that  and  many  other  states.     In  that  case 
the  plaintiff,  a  carriage- maker,  had  several  unfinished  buggies  on  hand.     The 
defendant  selected  a  particular  lining  of  the  plaintiff,  with  which  the  latter 
agreed  to  finish  a  buggy  in  a  fortnight  for  $250.     In  an  action  for  the  price, 
this  was  held  not  "  a  sale  "  of  the  buggy,  but  **  an  agreement  to  build  one  for 
the  defendant,  and  on  his  part  to  accept  and  pay  for  it,"  and  therefore  not 
within  the  statute.    This  was  followed  by  Spencer  v.  Cone,  1  Met.  283  (1840), 
in  which  the  plaintiff  specially  agreed  *'  to  make  for  the  defendants  ten  stave 
machines,  and  find  the  materials  therefor,  for  $150  each."     This  was  held 
(more  obviously  than  the  former)  not  a  sale,  but  a  contract  to  manufacture, 
and  not  within  the  statute  ;  although  there  is  no  indication  that  the  machines  in 
this  case  differed  from  those  usually  made  by  the  plaintiff  for  others.     A  later 
illustration,  and  one  of  the  best  in  Massachusetts  of  this  view,  is  that  of  Grod- 
dard  v.  Binney,  115  Mass.  450  (1874),  which  has  probably  settled  the  ques- 
tion in  that  State.     The  plaintiff  was  a  carriage-maker,  and  the  defendant 
came  to  his  place  of  business  and  requested  him  to  make  a  buggy  for  himy 
gave  directions  that  the  lining  should  be  drab,  the  outside  seat  of  cane,  with 
his  initials  and  monogram,  and  to  be  done  in  four  months,  for  the  sum  of 
$675.     This  was  held  to  be  not  a  contract  for  the  sale  of  the  buggy,  but  for 
labor,  services,  and  materials,  and  so  not  within  the  statute.     See,  also,  Dow- 
ling  t;.  McKeuney,  124  Mass.  480.    On  the  other  hand,  even  by  the  Masacha- 
setts  rule,  if  the  article  ordered  by  the  purchaser   is  exactly  such   as   the 
plaintiff  makes  and  keeps  on  hand  for  sale  to  any  one,  and  no  change  or  modi> 
fication  of  it  is  made  at  the  defendant's  request,  it  is  a  contract  of  sale,  and 
within  the  statute,  even  though  it  may  be  entirely  made  after,  and  in  conse- 
quence of,  the  defendant's  order  for  it.     Thus,  where  G.,  in  April,  orally  bar- 
gained with  J.,  a  sperm-candle  manufacturer,  for  100  boxes  of  candles  at  21 
cents  a  pound,  and  J.  said  they  were  not  then  manufactured,  but  he  would 
make  and  deliver  them  in  the  course  of  the  summer,  this  was  held  a  contract 
of  sale,  and  not  of  manufacture,  and  therefore  within  the  statute,  expressly 
approving  Garbntt  v,  Watson,  5  B.  &  Al.  613.     Gardner  v,  Joy,  9  Met.  177 
(1845).     This  was  followed  in  Lamb  v    Crafte,  12  Met  353  (1847),  suffi- 
ciently stated  in  the  text.   See,  also,  Waterman  t;.  Meigs,  4  Cush.  497  (1849)  ; 
Clark  V.  Nichols,  107  Mass.  547  (1871)  ;  May  t;.  Ward,  134  Mass.  127. 

The  law  of  Maine  seems  to  correspond  with  that  of  Massachusetts  on  both 
points.  Hight  v.  Ripley,  19  Me.  137,  a  contract  by  defendants  **  t^  furnish  as 
soon  as  practicable  from  1,000  to  1,200  malleable  iron  hoe-shanks,  agreeaUe  to 
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patterns  Uft  mth  thenij  on  terms  as  foIlQ^S,  etc.,"  not  within  the  statute  ;   Ab- 
bott V.  Gilchrist,  38  Me.  260,  a  contract  i^ttf  procure  and  deliver,  at  a  certain 
time  and  place,  one  half  of  a  frame  for  a, vessel,  to  be  hewn  and  fashioned 
according  to  certain  motdds  ;  "  Crockett  v,  Scf  ibtfer^  64  Me.  447,  a  bargain  to 
manufacture  barrel  staves  out  of  a  particular  lot  of\  filmier  at  $12.50  per  thou- 
sand."    On  the  other  hand,  again,  following  Gardn6]vv..*3oy,  a  contract  for 
^  all  the  wood  the  plaintiff  would  put  on  the  line  of  the^rdad  that  season  "  is 
within  the  statute,  although  to  be  wholly  executed  in  the  future.  •  Edwards  v. 
Grand  Trunk  Railway,  48  Me.  879  ;  54  lb.  105.     New  HAMi'&BiAB  also  is 
apparently  in  substantial  accord  with  Massachusetts.     Pitkin  t;Vl<^ye8,  48 
N.  H.  294,  contains  a  careful  statement  of  the  decisions  on  this  point,-  lii&d  •in 
which  it  was  held  that  a  contract  to  raise  three  acres  of  potatoes  that  yefCtr.*^^ 
deliver  them  at  the  mill  of  the  plaintiff  for  twenty  cents  a  bushel,  might^  or 
might  not  be  within  the  statute,  ^  according  to  whether  the  defendant  was 
hound  to  raise  the  potatoes  himself  or  only  to  deliver  good,  merehantedde potatoes 
in  quantity  equal  to  the  ordinary  product  of  three  acres."    In  Prescott  v.  Locke, 
51  N.  H.  94,  the  plaintiff  owned  a  saw-mill ;  the  defendants,  carriage-builders, 
agreed  to  buy  of  the  plaintiff  what  walnut  spokes  he  should  saw  at  his  mill,  at 
$40  per  thousand,  to  be  delivered  at  the  mill  in  lots  of  about  10,000  each,  sub- 
ject to  the  defendants'  selection  as  to  culls,  etc     This  was  held  a  sale  of  spokes 
to  be  manufactured,  and  not  a  contract  for  plaintiff's  labor,  and  so  within  the 
statute,  following  Garbntt  v.  Watson,  5  B.  &  Al.  612.     And  see  Gilman  v. 
Hill,  86  N.  H.  811.     Vermont  also  seems  to  be  on  the  same  side.     Ellison  v, 
Brigham,  88  Yt.  64,  in  which  a  contract  by  defendant  to  cut  into  logs  all  the 
butternut-trees  then  on  a  certain  part  of  his  farm,  that  were  suitable  for  logs, 
and  deliver  them,  together  with  a  few  logs  already  cut,  to  the  plaintiff's  mill, 
for  which  plaintiff  was  to  pay  a  specified  price  per  cord  when  measured  at  the 
mill,  was  held  a  contract  of  sale,  and  not  for  labor,  following  Smith  v.  Surman, 
9  B.  &  C.  561.     In  Connecticut,  Allen  t;.  Jarvis,  20  Conn.  88,  merely  fol- 
lows the  universal  doctrine  that  a  contract  to  manufacture  certain  articles  out 
of  one's  own  materials  is  not  within  the  statute :   whereas  in   Atwater  v. 
Hough,  29  Conn.  509,  it  seems  to  have  been  thought  that  a  contract  by  de- 
fendants to  deliver  to  plaintiff  100  sewing  machines  which  they  had  already 
engaged  another  party  to  build  in  their  ordinary  course  of  business,  was  a 
contract  for  the  sale  of  the  machines,  and  within  the  statute;  and  Gardner  v, 
Joy  was  apparently  approved.      See,  also,  Finney  v,  Apgar,  81  N.  J.  L.  271 ; 
Harden  v.  McClure,  1  Chandl.  (Wise.)  271 ;  Cason  v.  Cheely,  6  Geo.  554 ; 
Phipps  V.  McFarlane,  3  Minn.  109  ;  O'Neil  v.  New  York,  Ac.  Co.  8  Nev.  141 ; 
Bird  v.  Muhlinbrink,  1  Rich.  Law,  199;  Gadsden  v.  Lance,  1  McMullan  Eq. 
87 ;  Meincke  v.  Falk,  55  Wise.  427.     Rhode  Island  has  no  section  on  this 
subject  in  its  statute  of  frauds.   Hobart  v.  Littlefield,  18  R.  L  841.    Iowa  at  an 
early  day  wisely  settled  this  question  by  statute ;  her  Code,  sec.  8664,  providing 
that  the  statute  shall  not  apply  when  the  article  is  not  at  the  time  of  the  contract 
owned  by  the  vendor  and  ready  for  delivery,  but  labor,  skill,  or  money  are 
necessary  to  be  expended  in  producing  or  procuring  the  same.     See  Bennett 
V.  Nye,  4  Greene,  410 ;  Partridge  v,  Wilsey,  8  Iowa,  459 ;  Brown  v.  Allen, 
85  lb.  806,  for  a  practical  construction  of  the  statute.    The  New  York  rule, 
according  to  the  usual  exposition  of  it,  seems  to  be  that  a  contract  to  make 
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an  article  upon  order  wholly  out  oftihui  materiak  is  a  contract  for  manufactare 

m 

and  not  of  sale,  even  though  it^i^  to-be  made,  not  according  to  any  particular 
pattern,  order,  or  descriptiony-but  entirely  similar  to  those  which  the  vendor 
^'  habitually  makes  "  and  .k^pV  (5n  hand  for  sale  in  his  regular  course  of  busi- 
ness;  contrary  to  Gardner.^.  Joy,  9  Met.  177.  Whereas,  on  the  other  hand, 
if  the  article  ordered  'fs  already  substantially  in  existence  at  the  time  of  the 
order,  and  merely  Requires  some  alteration,  modification,  or  ailaptation  to  the 
buyer's  wisji^  or  .purposes,  it  is  a  contract  of  sale,  and  within  the  statute,  quite 

'  contrary.  tD.Afixer  v.  Howarth,  21  Pick.  205.  The  first  portion  of  the  New 
York  ni^'fto  called,  is  supported  by  many  cases.  The  first  was  Crookshank 
v.  .Btifpall,  18  Johns.  58  (1820),  a  contract  ^to  make  the  woodwork  of  a 

.  'J^|9*A ; "  Sewall  V.  Fitch,  8  Cow.  215  (1828),  <'  to  make  300  casks  of  Thames 
*  'l(f  a'nufactory  cut  nails,  at  5^  cents  per  pound,"  none  of  which  were  then  made ; 
Robertson  v.  Yaughan,  5  Sandf.  1  (1850),  ^'  for  the  manufacture  of  1,000  mo- 
lasses shocks  and  heads;"  Bronson  v.  Wiman,  10  Barb.  406  (1851),  to  deliver 
2,000  barrels  of  fiour,  to  be  ground  from  wheat  not  yet  on  hand,  though  con- 
tracted for  by  the. vendor.  See,  also,  Gourtright  v.  Stewart,  19  Barb.  455 
(1854)  ;  Donovan  v.  Willson,  26  Barb.  138  (1857),  an  agreement  by  a  beer  man- 
ufacturer "  to  manufacture,  furnish,  and  deliver  60  barrels  of  beer  every  week  " 
for  a  specified  time.  See,  also,  Parker  v.  Schenck,  28  Barb.  38  (1858),  though 
here  the  article  was  to  be  made  in  a  special  manner,  somewhat  different  from 
those  ordinarily  kept  by  the  manufacturer,  and  therefore  this  case  would  agree 
with  Mixer  v.  Howarth.  The  same  may  be  said  of  Mead  v.  Case,  33  Barb.  202 
(1860),  an  agreement  for  a  monument,  which  was  then  substantially  in  exist- 
ence, but  which  the  maker  was  to  polish,  letiery  and  finish,  and  set  up  for  the 
defendant  for  $200."  The  lettering  was  a  special  adaptation,  of  course,  to  the 
party's  own  order.  Parsons  v.  Loucks,  4  Roberts.  216 ;  48  N.  Y.  17  (1871), 
a  prominent  case,  which  was  a  contract  by  a  paper-maker  to  make  and  deliver 
20,000  pounds  of  paper  at  13  cents  a  pound,  similar  to  other  paper  previously 
made  by  the  defendant  for  the  plaintiff,  of  such  sizes  and  weights  as  the  plain- 
tiff*  should  by  letter  direct,  and  to  do  which  would  require  about  three  weeks. 
None  of  the  paper  was  then  in  existence,  and  it  is  said  there  was  no  evidence 
that  the  rags,  of  which  it  was  to  be  made,  were.  This  was  held  not  a  contract 
of  sale,  although  Gray,  Commissioner,  dissented  in  a  vigorous  judgment.  This 
was  followed  in  Deal  v.  Maxwell,  51  N.  Y.  652  (1873),  in  which  the  plaintiff 
agreed  to  procure  the  materials  of  a  specified  quality,  and  to  manufacture  and 
deliver  to  the  defendant  two  tons  of  ^'  stocking  shoddy,"  at  20  cents  per 
pound.  Maryland  also  seems  to  favor  this  portion  of  the  New  York  rule, 
holding  that  contracts  for  the  sale  and  future  delivery  of  a  crop,  then  ungath* 
ered,  is  not  a  sale,  but  a  contract  for  work  and  labor,  and  not  within  the  stat- 
ute. Eichelberger  v,  McCauley,  5  H.  &  J.  213 ;  Rentch  v.  Long,  27  Md. 
188.  On  the  other  hand,  in  1840  the  courts  of  New  York,  seemingly  not  en- 
tirely satisfied  with  all  the  earlier  cases  in  that  State,  commenced  a  line  of  de- 
cisions to  be  carefully  distinguished  therefrom.  The  first  was  Downs  v.  Ross, 
23  Wend.  270  (1840),  in  which  the  contract  was  for  700  bushels  of  wheat,  at 
lOf.  per  bushel.  The  defendant  had  the  wheat,  but  it  was  not  all  thresbedy 
and  he  was  to  thresh  out  the  balance,  and  clean  over  what  he  then  had.  This 
was  held  a  sale  of  the  wheat  and  within  the  statute,  notwithstanding  the  work 
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and  labor  be  was  to  apply  to  it  So  in  Seymour  tr.  Davis,  2  Sandf.  239 
(1848),  it  was  beld  tbat  a  verbal  contract  for  100  barrels  of  cider,  which  the 
plaintiflP  was  to  buy  of  farmers,  refine*  and  deliver  to  the  defendant  at  different 
times,  was  a  contract  for  the  sale  of  the  cider  and  within  the  statute,  approv- 
ing Down  v.  Ross.  So  in  Smith  v.  New  York  Central  R.  R.  Co.  4  Keyes 
180  (1868),  a  contract  for  the  delivery  of  a  quantity  of  cord  wood,  then  in 
standing  trees,  was  held  a  sale,  and  within  the  statute,  and  not  an  '^  agreement 
to  manufacture  firewood  out  of  standing  trees."  The  distinction  between  this 
and  a  contract  to  make  paper  out  of  rags,  or  flour  out  of  wheat,  though  per- 
ceptible, is  not  very  broad.  In  Fitzsimmons  v.  Woodruff,  1  N.  Y.  Sup.  Ct.  3 
(1873),  the  defendant  selected  a  marble  mantel  from  the  plaintiff's  stock,  for 
which  the  plaintiff  was  to  furnish  different  jambs,  or  wall-pieces,  from  those 
then  belonging  to  it,  and  put  up  in  the  defendant's  house,  with  certain  fix- 
tures, for  $80.  This  was  held  a  sale,  and  not  a  contract  to  manufacture  a 
mantel.  In  Bates  v.  Coster,  1  Hun,  400 ;  3  N.  Y.  Sup.  Ct.  580  (1874),  the 
defendant,  negotiating  for  a  horse,  said  to  the  plaintiff,  ^'  If  you  will  alter  him, 
and  keep  him  until  he  gets  well,  I  will  give  you  $1,000  for  him."  Held,  a 
contract  of  sale,  and  not  a  contract  for  work  and  labor,  examining  the  New 
York  cases.  So  in  Kellogg  v.  Witherhead,  6  lb.  525,  4  Hun,  273  (1875), 
the  plaintiff,  a  smoker  of  hams,  had  a  quantity  in  the  smoke-house,  partially 
smoked,  when  the  defendant  examined  them,  directed  them  to  be  smoked 
more  and  with  birch  wood,  and  was  to  take  them  at  ten  cents  a  pound. 
Learned,  P.  J.,  said,  "This  was  a  contract  of  sale,  not  for  work  and  labor. 
The  plaintiff  was  not  to  make  the  hams,  only  to  smoke  them."  The  same  was 
again  decided  in  the  carefully  considered  case  of  Cooke  v,  Millard,  5  Lans. 
243 ;  65  N.  Y.  352  (1875),  to  which  the  reader  is  especially  referred.  So  in 
Flint  V.  Corbitt,  6  Daly,  429  (1876),  it  was  held  that,  if  one  selects  furniture 
from  a  stock  manufactured  and  on  hand  ready  for  covering,  chooses  the  mate- 
rial with  which  it  shall  be  covered,  and  agrees  on  the  price  of  the  article  when 
so  covered,  it  is  a  sale  and  within  the  statute.  This  is,  of  course,  in  direct 
conflict  with  Goddard  v.  Binney.  And  see  Dedrich  v.  Leonard,  3  N.  Y.  St 
Rep.  780. 

The  true  ground  of  many  of  the  earlier  New  York  decisions,  though  not 
distinctly  brought  out  in  them  all,  is  recently  said  to  be  that  if  goods  are  to  be 
manufactured  by  the  vendors  tkemselves^  the  transaction  impliedly  requires  their- 
care,  skill,  and  knowledge,  and  consequently  is  not  a  simple  sale  and  purchase, 
but  of  manufacture ;  and  the  later  cases  assume  that  if  the  goodd  are  to  be 
manufactured  by  other  parties  than  the  vendors,  though  on  their  order,  it  is  a 
contract  of  sale  as  between  them  and  the  vendees,  and  so  within  the  statute. 
See  this  view  elaborately  maintained  in  Passaic  Man.  Co.  v.  Hoffman,  3  Daly, 
495 ;  and  Millar  v.  Fitzgibbons,  9  Daly,  505 ;  Joy  v.  Schloss,  12  Daly,  533 
(1885). 

From  the  foregoing  review  of  the  Massachusetts  and  the  New  York  deci- 
sions, it  is  evident  they  are  directly  opposed  to  each  other,  both  as  to  what  con- 
tracts are,  and  what  contracts  are  not,  within  the  statute ;  and  also  that  both 
differ  from  the  recent  English  rule  laid  down  in  Lee  v.  Griffin,  1  B.  &  S.  272, 
stated  in  the  text.  But  it  should  not  be  overlooked  that  the  decision  in  Lee 
V,  GriflSn  is  sustained,  if  not  absolutely  required,  by  the  particular  words  of  the 
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English  statute  on  this  subject,  viz.,  9  Geo.  IV.  c.  14,  sec  7,  which  expressly 
inclades  all  contracts  of  sale,  **  notwithstandiog  the  goods  may  not  at  the  time 
of  sach  contract  be  actually  made,  procured,  or  provided,  or  fit  or  ready  for  de- 
livery, or  some  act  may  be  requisite  for  the  making  or  completing  thereof,  or 
rendering  the  same  fit  for  delivery."  It  would  seem  impossible  that  Lee  v. 
Griffin  could  have  been  differently  decided  ;  and  it  is  certainly  remarkable  that 
the  same  result  had  not  been  reached  long  before,  the  statute  having  been 
passed  in  1830.  Whereas  few  if  any  American  states  have  a  precisely  similar 
statute,  and  therefore  the  American  authorities  all  turn  upon  the  true  construc- 
tion of  the  phrase  " contract  for  the  sale"  eta  This  difference  between  the 
English  and  the  American  acts  does  not  seem  to  have  always  been  kept  in 
mind,  and  Lee  v.  Griffin  may  have  been  dissented  from  or  approved,  without 
considering  the  different  phraseology  of  the  enactments  on  this  subject. 

Long  before  Lee  v.  Griffin,  however,  the  Supreme  Court  of  Wisconsin  had 
adopted  the  statute  of  9  Geo.  IV.  as  a  practical  construction  of  their  own  stat- 
ute, which,  however,  contains  no  such  explicit  clause.  See  Hardell  v.  McClure, 
1  Chandl.  271  (1849).  So  in  Brown  v.  Sanborn,  21  Minn.  402,  it  was  held 
that  a  contract  for  the  flax  straw  to  be  raised  from  forty-five  bushels  of  flax- 
seed, the  straw  to  be  delivered  in  a  dry  condition,  free  from  grass,  weeds,  and 
all  foreign  substances,  was  a  sale  of  the  straw,  and  not  a  contract  for  labor. 
Lee  V.  Griffin  was  expressly  adopted  in  Wolfenden  r.  Wilson,  83  Up.  Cftn.  Q. 
B.  442  (1873),  they  having  a  statute  similar  to  Lord  Tenterden's  Act.  This 
difference  between  the  states  gives  rise  to  some  delicate  questions  involving 
the  conflict  of  laws.  Thus,  a  contract  is  made  in  one  state,  where  there  is  no 
statute  of  frauds,  or  where  the  limit  is  a  certain  sum,  for  the  sale  of  goods  then 
situated  in  another  state,  where  the  law  is  quite  different,  and  where  the  sale 
would  be  invalid.  Can  such  contract  be  enforced  in  the  latter  state  ?  It  has 
been  held  it  could,  and  that  the  lex  loci  contrctctus  and  not  the  lex  fori  gov- 
erned. See  Dacosta  v.  Davis,  24  N.  J.  Law,  819;  Allen  v.  Schachardt,  10 
Am.  Law.  Reg.  13  (1861),  and  note  by  Professor  Dwight;  Houghtailing  v. 
Ball,  20  Mo.  563 ;  Low  v,  Andrews,  1  Story,  88 ;  Green  v.  Lewis,  26  Up. 
Can.  Q.  B.  618.     See  Clark  v.  Labreche,  63  N.  H.  897. 

3.  If  A.  sells  and  delivers  property  to  B.  and  orally  agrees  to  take  it  back, 
on  request,  and  repay  the  purchase  money,  this  last  promise  is  binding,  though 
oral.  It  is  a  part  of  the  original  bargain,  and  made  valid  by  the  original  de- 
livery and  payment  therefor.  Fay  v,  Wheeler,  44  Vt.  292.  And  see  Allen 
V.  Aquire,  3  Seld.  543.  But  a  subsequent  agreement  to  take  back  the  goods 
in  payment  of  the  bill  is  within  the  statute.     Rankins  v.  Grape,  86  Hun,  481. 

4.  As  to  auction  sales,  there  is  but  one  opinion  in  America,  viz.,  that  the 
statute  applies  to  them  as  well  as  to  private  sales.  Davis  v.  Rowell,  2  Pick. 
64,  a  leading  case;  Morton  v.  Dean,  13  Met.  885;  Pike  v.  Balch,  88  Me. 
302 ;  Johnson  v.  Buck,  35  N.  J.  L.  338 ;  Davis  v.  Robertson,  1  Mills  (Const 
R.),  71 ;  Sanderlin  v.  Trustees,  R.  M.  Charlt.  551. 
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§  111.  The  17th  section  of  the  statute  applies  to  contracts  for  the 
sale  of  ^^  goods,  wares,  and  merchandise,"  words  which  comprehend  all 
corporeal  moveable  property. 

The  statate,  therefore,  does  not  apply  to  shares,  stocks,  documents 
of  title,  choses  in  action,  and  other  incorporeal  rights  and  property. 
The  following  cases  have  been  decided  on  this  point :  — 

The  statute  does  not  apply  to  a  sale  of  shares  in  a  joint  stock  bank- 
ing company,  Humble  v.  Mitchell ;  ^ 

Nor  to  a  sale  of  stock  of  a  foreign  state,  Heseltine  v.  Siggers ;  ^ 

Nor  to  a  sale  of  railway  shares,  Tempest  v.  Kilner,'  Bowlby  v.  Bell,* 
Bradley  v.  Holdsworth,*  and  Duncroft  v.  Albrecht ;  • 

Nor  to  a  sale  of  shares  in  a  mining  company  on  the  cost-book  prin- 
ciple, Watson  V,  Spratley,^  Powell  v,  Jessop  ;  ® 

Nor  to  a  sale  of  tenant's  fixtures,  Lee  v.  Gaskell.^ 

§  112.  Most  of  the  foregoing  decisions  went  upon  the  ground  that 
the  sales  were  of  choses  in  action  not  property  embraced  in  the  words 
^* goods,  wares,  and  merchandise,"  but  some  turned  upon  other  enact- 
ments, to  which  it  will  now  be  convenient  to  refer.  These  are,  firsts 
the  4th  section  of  the  Statute  of  Frauds,  and  secondly^  tlie  exemption 
in  the  Stamp  Act,  of  agreements  relating  to  the  sale  of  goods,  wares, 
and  merchandise. 


1  11  A.  &E.  205. 

2  1  Ex.  856. 

«  3  C.  B.  249. 
«  8  C.  B.  284. 
*  8  M.  &  W.  422. 


•  12  Sim.  189. 

7  10  Ex.  122,  and  24  L.  J.  Ex.  53. 
^  18  C.  B.  836,  and  25  L.  J.  C.  P.  199. 
»  1  Q.  B.  D.  700. 
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§  113.  The  4th  section  i  of  the  Act  of  29  Car.  II.  c.  8,  enacts,  "  that 
no  action  shall  be  brought  whereby  to  charge  any  executor  or  admin- 
istrator upon  any  special  promise  to  answer  damages  out  of  his  own 
estate,  or  whereby  to  charge  the  defendant  upon  any  special  promise 
to  answer  for  the  debt,  default,  or  miscarriages  of  another  person ;  or 
to  charge  any  person  upon  any  agreement  made  upon  consideration  of 
marriage ;  or  upon  any  contract  or  Bale  of  lands^  tenements,  or  heredi- 
taments, or  any  interest  in  or  concerning  them  ;  or  upon  any  agreement 
that  is  not  to  be  performed  within  the  space  of  one  year  from  the  mak- 
ing thereof,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized.'* 

The  Stamp  Act,  55  Geo.  III.  c.  184,  in  the  schedule  (re-enacted  in 
the  Stamp  Act,  1870),  title  ^^  Agreements,"  exempts  from  stamp  du- 
ties every  ^^  memorandum,  letter,  or  agreement,  made  for  or  relating 
to  the  sale  of  any  goods,  wares,  or  merchandise.*' 

§  114.  It  is  often  important  to  determine  whether  a  sale  of  certain 
articles  attached  to  the  soil,  such  as  fixtures  and  growing  crops,  is 
governed  by  the  17th  section  as  being  a  sale  of  ^^  goods,  wares,  and 
merchandise,"  or  by  the  4th  section,  as  a  sale  of  an  ^^  interest  in  or 
concerning  land."  Though  these  two  sections,  on  a  cursory  perusal, 
might  seem  to  be  substantially  the  same,  both  requiring  some  written 
note  or  memorandum,  signed  by  the  party  to  be  charged,  a  more  atten- 
tive consideration  will  show  very  material  distinctions.  Agreements 
under  the  4th  section  require  a  written  note  or  memorandum,  under 
all  circumstances,  and  for  any  amount  or  value.  But  under  the  17th 
section,  the  necessity  for  the  writing  does  not  exist  when  the  value  is 
under  102.,  and  it  may  be  dispensed  with  in  contracts  for  larger  sums, 
by  proof  of  part  acceptance  or  part  payment  by  the  buyer,  or  by  the 
giving  of  something  in  earnest  to  bind  the  bargain.  Agaih,  a  contract 
for  sale  under  the  17th  section  is  exempt  from  stamp  duty,  but  if  the 
agreement  be  for  a  sale  of  any  *^  interest  in  or  concerning  land,"  a 
stamp  is  required.  Practically,  therefore,  the  whole  controversy  be- 
tween the  parties  to  an  action  is  often  finally  disposed  of  by  this  test. 

§  115.  Complaint  has  been  made  at  different  times  of  the  unsatis- 
factory character  of  the  decisions  in  which  the  Courts  have  sought  to 
establish  rules  distinguishing  with  accuracy  and  certainty  whether  a 
contract  for  the  sale  of  things  attached  to  the  soil  is  or  is  not  a  sale  of 
an  interest  in  land  within  the  4th  section.  Lord  Abinger,  in  1842, 
gave  expression  to  this  complaint  in  a  somewhat  exaggerated  form 

'  It  was  held  in  Leronx  v.  Brown,  12  C.  Willes,  J.,  in  Gibson  v.  Holland,  L.  B.  I  C. 

B.  801,  and  22  L.  J.  C.  P.  1,  that  this  section  F.  1 ;    35  L.  J.  C.   P.  5,  and  per  eundem 

is  applicable  to  a  contract  made  in  a  for-  in  Williams  v.  Wheeler,  8  C.  B.  N.  S.  299, 

eign  conntrj.    See  remarks  on  this  case  by  316. 
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when  be  said,  ^  It  must  be  admitted,  taking  the  cases  altogether,  that 
no  general  rule  is  laid  down  by  any  one  of  them,  that  is  not  contra- 
dicted by  some  other."  ^ 

§  116.  Before  entering  upon  an  examination  of  the  decisions,  it  will 
conduce  to  a  proper  understanding  of  the  subject  to  transcribe  in  full 
the  remarks  of  Lord  Blackburn  on  the  general  principles  of  law  in- 
volved in  the  question. 

^*  The  statutes  are  now  applicable  to  all  contracts  for  the  sale  of 
^  goods,  wares,  and  merchandize,'  words  which,  as  has  been  already 
said,  comprehend  all  tangible  moveable  property;  I  say  moveable 
property,  for  things  attached  to  the  soil  are.  not  goods,  though  when 
severed  from  it  they  are ;  thus,  growing  trees  are  part  of  the  land,  but 
the  cut  logs  are  goods ;  and  so,  too,  bricks  or  stones  which  are  goods, 
cease  to  be  so  when  built  into  a  wall,  —  they  then  become  a  part  of 
the  soil.  Fixtures,  and  those  crops  which  are  included  amongst  em- 
blements, though  attached  to  the  soil,  are  not  for  all  purposes  part  of 
the  freehold. 

§  117.  '*  It  seems  pretty  plain  upon  principle  that  an  agreement  to 
transfer  the  property  in  something  that  is  attached  to  the  soil  at  the 
time  of  the  agreement,  but  which  is  to  be  severed  from  the  soil  and 
converted  into  goods  before  the  property  is  to  be  transferred,  is  an 
agreement  for  the  sale  of  goods,  within  the  meaning  of  the  9  Geo.  IV. 
c.  14,^  if  not  of  the  29  Car.  II.  c.  8.  The  agreement  is,  that  the  thing 
shall  be  rendered  into  goods,  and  then  in  that  state  sold :  it  is  an  ex- 
ecutory agreement  for  the  sale  of  goods  not  existing  in  that  capacity 
at  the  time  of  the  contract.  And  when  the  agreement'  is,  that  the 
property  is  to  be  transferred  before  the  thing  is  severed,  it  seems  clear 
enough  that  it  is  not  a  contract  for  the  sale  of  goods ;  it  is  a  contract 
for  a  sale,  but  the  thing  to  be  sold  is  not  goods.  If  this  be  the  princi- 
ple, the  true  subject  of  inquiry  in  each  case  is,  when  do  the  parties 
intend  that  the  property  is  to  pass  ?  If  the  things  perish  by  inevitable 
accident  before  the  severance,  whom  do  they  mean  to  bear  the  loss  ? 
for  in  general  that  is  a  good  test  of  whether  they  intend  the  property 
to  pass  or  not ;  in  other  words,  if  the  contract  be  for  the  sale  of  the 
things  after  they  have  been  severed  from  the  land,  so  as  to  become  the 
subject  of  larceny  at  common  law,  it  is,  at  least  since  the  9  Geo.  IV. 
c.  14,  a  contract  for  the  sale  of  goods,  wares,  and  merchandise,  within 
the  seventeenth  section.  On  the  whole  the^  cases  are  very  much  in 
conformity  with  these  distinctions,  though  there  is  some  authority  for 
saying  that  a  sale  of  emblements  or  fixtures,  vesting  an  interest  in  them 
whilst  in  that  capacity  and  before  severance,  is  a  sale  of  goods  within 
the  meaning  of  the  seventeenth  section  of  the  Statute  of  Frauds,  and 
a  good  deal  of  authority  that  such  a  sale  is  a  sale  of  an  interest  in  land 
within  the  fourth  section,  which  may,  however,  be  the  case,  though 

I  Rodwell  V,  Phillips,  9  M.  &  W.  505.  >  Lord  Tenterdea's  Act,  ante,  p.  89. 
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it  is  not  a  sale  of  goods,  wares,  and  merchandise,  within  the  seven- 
teenth." 1 

Nothing  is  to  be  found  in  the  cases  reported,  since  this  perspicaoas 
exposition  was  pablished,  to  affect  its  accuracy,  or  to  shake  the  deduc- 
tions drawn  by  the  learned  author  from  the  authorities  then  extant. 
There  can  be  little  hazard,  therefore,  in  laying  down  the  rules  that 
govern  this  subject,  supporting  them  by  the  appropriate  decisions,  and 
calling  attention  to  such  cases  as  seem  to  conflict  with  the  general  car- 
rent  of  authority. 

§  118.  The  first  principle  then  is^  that  an  agreement  to  transfer  the 
property  in  anything  attached  to  the  soil  at  the  time  of  the  agreement, 
hut  which  is  to  he  severed  from  the  soil^  and  converted  into  goods^ 
BEFORE  the  property  is  transferred  to  the  purchaser^  is  an  agreement 
for  the  sale  of  goods,  an  executory  agreement,  governed  by  Lord  Ten- 
terden's  Act,  and  therefore  within  the  17th  section.^ 

In  Smith  v,  Surman^  the  agreement  was  to  sell  standing  timber, 
which  the  proprietor  had  begun  to  cut  down,  two  trees  having  already 
been  felled,  at  so  much  a  foot.  Held  to  be  within  the  17th  section. 
Bayley,  J.,  in  referring  to  this  case,  in  Earl  of  Falmouth  v,  Thomas,* 
lays  stress  on  the  fact,  ^^  that  the  seller  was  to  cut  down  ;  the  timber 
was  to  be  made  a  chattel  by  the  seller^^^  but  this  distinction  has  since 
been  held  to  be  immaterial.  Marshall  v.  Green,  1  C.  P.  D.  85,  po9t^ 
p.  113. 

In  Parker  v.  Staniland  ^  the  sale  was  by  the  plaintiff  of  all  the  pota- 
toes on  a  close  of  two  acres,  at  4«.  6(2.  a  sack,  and  the  defendant  was 
to  get  them  immediately.  Here,  also,  it  was  held  that  there  was  a 
sale  of  chattels,  and  no  transfer  of  any  interest  in  the  land;  but  both 
Lord  Ellenborough  and  Mr.  Justice  Bayley  put  the  case  on  the  ground 
that  the  potatoes  were  to  be  taken  away  immediately y  and  to  gain  noth- 
ing by  further  growth  in  the  soil ;  ®  and  they  made  this  fact  the  ground 
for  distinguishing  the  case  from  Crosby  v,  Wadsworth,'  and  Wadding- 
ton  ».  Bristow,®  where  sales  of  growing  crops  of  grass  had  been  held 
to  come  under  the  4th  section. 

In  Warwick  v.  Bruce,*  decided  by  the  King's  Bench  in  1813,  which 
was  followed  by  Sainsbury  v,  Matthews,*^  in  the  Exchequer,  in  1888, 
the  sale  was  of  potatoes  not  mature^  and  that  were  to  be  dug  by  the 
purchasers  when  ripe,  in  the  former  case  for  a  gross  sum,  and  in  the 
latter  at  2s,  per  sack ;  and  in  both  cases  the  distinction  suggested  in 

1  Blackburn  on  Sales,  9,  10.    As  to  a  sale  «  1  C.  &  M.  105. 

of  fixtures,  see  Lee  v.  Gaskell,  1  -Q.  B.  D.  ^11  East,  362. 

700 ;  po$U  p-  114.    "  The  principle  seems  to  ^  Marshall  o.  Green,  I  C.  P.  D.  35. 

be  that  a  sale  of  fixtures  is  the  sale  of  a  right  ^  6  East,  602. 

to  seYer  during  the  tenancy,"  per  Cockburn,  ^  2  B.  &  P.  452. 

C.  J.,  at  p.  701.  B  2  M.  &  S.  205. 

*  See  post,  p.  113.  lo  4  m.  &  W.  434. 

'  9  B.  &  C.  561. 
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Smith  V.  Sarman,  and  Parker  v.  Staniland,  were  disregarded ;  and  the 
sale  in  Warwick  v.  Bruce  was  held  not  to  be  of  an  interest  in  land 
under  the  4th  section,  while  the  decision  in  the  Exchequer  case  went 
the  full  length  of  deciding  that  the  sale  was  one  of  goods  and  chattels, 
governed  by  the  17th  section.  The  distinction  between  crops  of 
mature  and  immature  fructus  industriales  was  also  expressly  repu- 
diated by  Littledale,* J.,  in  Evans  v.  Roberts.^ 

In  Washburn  v.  Burrows,^  where  the  pleadings  averred  that  certain 
crops  of  grass,  growing  on  a  particular  estate,  were  assigned  as  secu- 
rity, it  became  necessary  to  inquire  whether  this  averment  necessarily 
implied  the  transfer  of  an  interest  in  land.  The  Court,  after  taking 
time  to  consider,  intimated  that  this  plea  would  be  satisfied  by  proving 
that  the  grass  was  to  be  severed  from  the  soil,  and  delivered  as  a  chat- 
tel. Rolfe,  B.,  in  delivering  the  judgment,  said  :  ^^  Certainly,  where 
the  owner  of  the  soil  sells  what  is  growing  on  the  land,  whether  nat- 
ural produce,  as  timber,  grass,  or  apples,  or  fructuB  industrialea^  as 
com,  pulse,  or  the  like,  on  the  terms  that  he  is  to  cut  or  sever  them 
from  the  land,  and  then  deliver  them  to  the  purchaser,  the  purchaser 
acquires  no  interest  in  the  soil,  which  in  such  case  is  only  in  the 
nature  of  a  warehouse  for  what  is  to  come  to  him  merely  as  a  personal 
chattel."  « 

§  119.  In  most  of  the  foregoing  cases  it  will  be  observed,  that  under 
the  contracts  the  property  in  the  thing  sold  remained  in  the  vendor  till 
after  severance.  In  Smith  v,  Surman,  the  price  depended  on  the 
measurement  of  the  timber  after  cutting  it,  for  it  was  sold  at  so  much 
a  foot ;  and  in  Parker  v.  Staniland,  and  Sainsbury  v,  Matthews,  the 
potatoes  were  also  to  be  measured  after  being  gathered,  in  order  to  de- 
termine the  price.  If  the  thing  sold  had  been  destroyed  before  meas- 
urement, the  loss  would  have  fallen  on  the  vendor,  because  the  prop- 
erty remained  in  him.  Poat^  Book  II.,  Chap.  8.  The  bargain  there- 
fore was  simply  that  the  things  sold  were  to  be  severed  and  converted 
into  chattels  before  the  sale  took  e£Eect,  and  fell  under  the  first  prin- 
ciple above  stated.  But  Warwick  v.  Bruce  is  governed  by  the  rule 
next  to  be  stated. 

§  120.  The  second  principle  on  this  subject  is,  that  where  there  is  a 
perfect  bargain  and  sale,  vesting  the  property  at  once  in  the  buyer  be- 
fore severance,  a  distinction  is  made  between  the  natural  growth  of  the 
soil,  as  grass,  timber,  fruit  on  trees,  &c.,  &c.,  which  at  common  law 
are  part  of  the  soil,  and  fructtis  indtMtriales^  fruits  produced  by  the 
annual  labour  of  man,  in  sowing  and  reaping,  planting  and  gathering. 
The  former  are  an  interest  in  land,  embraced  in  the  4th  section ;  the 
latter  are  chattels,  for  at  common  law  a  growing  crop,  produced  by 
the  labour  and  expense  of  the  occupier  of  lands,  was,  as  the  repre- 

^  5  B.  &  C.  836.  '  See  per  Qroye,  J.,  in  Marehall  v.  Oreen, 

«  1  Ex.  107.  1  C.  P.  D.  44. 


110  FORMATION  OF  THE  CONTBACT.  [BOOK  I. 

sentative  of  that  labour  and   expense,  considered   an   independent 
chattel.^ 

§  121.  The  first  and  leading  case  in  which  this  distinction  was  fully 
considered  was  Evans  v.  Roberts.^  A  verbal  contract  was  made,  by 
which  the  defendant  agreed  to  purchase  of  the  plaintiff  a  cover  of 
potatoes  then  in  the  ground,  to  be  turned  up  by  the  plaintiff,  at  the 
price  of  5Z.,  and  the  defendant  paid  one  shilling  ^earnest.  The  action 
was  assumpsit  ^'  for  crops  of  potatoes  bargained  and  sold,*'  and  it  was 
objected  that  this  was  a  contract  of  sale  of  an  interest  in  or  concern- 
ing land,  within  the  meaning  of  the  4th  section  of  the  Statute  of 
Frauds. 

Bayley,  J.,  said,  *<  I  am  of  opinion  that  in  this  case  there  was  not  a 
contract  for  the  sale  of  any  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them,  but  a  contract  only  for  the  sale  or  de- 
livery of  thijigs,  which,  at  the  time  of  the  delivery,  should  be  goods 
and  chattels.    It  appears  that  the  contract  was  for  a  cover  of  potatoes  ; 
the  vendor  was  to  raise  the  potatoes  from  the  ground  j  at  the  request  of 
the  vendee.     The  effect  of  the  contract,  therefore,  was  to  give  to  the 
buyer  a  right  to  all  the  potatoes  which  a  given  quantity  of  land  should 
produce,  but  not  to  give  him  any  right  to  the  possession  of  the  land  ; 
he  was   merely   to  have  the  potatoes  delivered  to  him  when   their 
growth  was  complete.     Most  of  the  authorities  cited  in  the  course  of 
the  argument  to  show  that  this  contract  gave  the  vendee  an  interest  in 
the  land,  within  the  meaning  of  the  fourth  section  of  the  Statute  of 
Frauds,  aire  distinguishable  from  the  present  case.    In  Crosby  v.  Wads- 
worth,^  the  buyer  did  acquire  an  interest  in  the  land,  for  by  the  terms 
of  the  contract,  he  was  to  mow  the  grass,  and  must  therefore  have  had 
possession  of  the  land  for  that  pui*pose.     Besides,  in  that  case  the  con- 
tract was  for  the  growing  grass,  which  is  the  natural  and  permanent 
produce  of  the  land,  renewed  from  time  to  time  without  cultivation. 
Now,  growing  grass  does  not  come  within  the  description  of  goods  and 
chattels,  and  cannot  be  seized  as  such  under  a  fi.  fa. ;  it  goes  to  the 
heir,  and  not  to  the  executor ;  but  growing  potatoes  come  within  the 
description  of  emblements,  and  are  deemed  chattels  by  reason  of  their 
being  raised  by  labour  and  manurance.     They  go  to  the  executor  of 
tenant  in  fee  simple,  although  they  are  fixed  to  the  freehold,^  and  may 
be  taken  in  execution  under  ^fi.  fa.  by  which  the  sheriff  is  commanded 
to  levy  the  debt  of  the  goods  and  chattels  of  the  defendant;  and  if  a 
growing  crop  of  potatoes  be  chattels,  then  they  are  not  within  the  pro- 
visions of  the  fourth  section  of  the  Statute  of  Frauds,  which  relate  to 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or  concerning 
them."     And  again,  at  p.  835 :  ^*  It  has  been  insisted  that  the  right 
to  have  the  potatoes  remain  in  the  ground  is  an  interest  in  the  land, 

1  Per  Bayley,  J.,  in  Evans  v.  Roberts,  5  B.        >  6  East,  602. 
&  C.  836.  *  Com.  Dig.  tit.  Biens  (G). 
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but  a  party  entitled  to  emblements  has  the  same  right,  and  yet  he  is 
not  by  virtue  of  that  right  considered  to  have  any  interest  in  the  land. 
For  the  land  goes  to  the  heir,  but  the  emblements  go  to  the  executor. 
In  Tidd's  Practice,  1039,  it  is  laid  down,  that  under  a  fieri  facias  the 
sheriff  may  sell  fructu9  industriales^  as  corn  growing,  which  goes  to 
the  executor,  or  fixtures,  which  may  be  removed  by  the  tenant;  but 
not  furnaces,  or  apples  upon  trees,  which  belong  to  the  freehold,  and 
go  to  the  heir.  The  distinction  is  between  those  things  which  go  to 
the  executor,  and  those  which  go  to  the  heir.  The  former  may  be 
seized  and  sold  under  the  fi.  fa,^  the  latter  cannot.  The  former  must 
therefore^  in  contemplation  of  law^  he  considered  chattels" 

At  the  close  of  his  opinion,  the  learned  judge  said :  ^^  I  am  of  opin- 
ion that  there  was  not  in  this  case  any  contract  or  sale  of  lands,  &c., 
biU  that  there  was  a  contract  for  the  sale  of  goods^  wares^  and  merchan- 
dise, within  the  meaning  of  the  17 th  section,  though  not  to  the  amount 
which  makes  a  written  note  or  memorandum  of  the  bargain  neces- 
sary." 

Holroyd,  J.,  said :  "  The  contract,  being  for  the  sale  of  the  produce 
of  a  given  quantity  of  land,  was  a  contract  to  render  what  afterward3 
would  become  a  chattel.'* 

Littledale,  J.,  was  as  explicit  as  Bayley,  J.,  in  taking  the  distinc- 
tion above  pointed  out.  He  said,  at  page  840  :  ^^  This  contract  only 
gives  to  the  vendee  an  interest  in  that  growing  produce  of  the  land 
which  constituted  its  annual  profit.  Such  an  interest  does  not  consti- 
tute part  of  the  realty.  .  .  .  Lord  Coke  in  all  cases  distinguishes  be- 
tween the  land  and  the  growing  produce  of  the  land :  he  considers  the 
latter  as  a  personal  chattel  independent  on,  and  distinct  from,  the 
land.  If,  therefore,  a  growing  crop  of  corn  does  not  in  any  of  these 
cases  constitute  any  part  of  the  land,  I  think  that  a  sale  of  any  grow- 
ing produce  of  the  earth  (reared  by  labour  and  expense),  in  actual 
existence  at  the  time  of  the  contract,  whether  it  be  in  a  state  of  ma- 
turity or  not,  is  not  to  be  considered  as  a  sale  of  an  interest  in  or  con- 
cerning land  within  the  meaning  of  the  4lh  section  of  the  Statute  of 
Frauds  ;  but  a  contract  for  the  sale  of  goods,  wares,  and  merchandise, 
within  the  11th  section  of  that  statute." 

§  122.  In  Jones  v.  Flint,^  decided  in  1839,  Evans  v,  Roberts  was 
followed  and  approved,  on  the  ground  of  the  distinction  between 
fructus  industrialeSy  which  are  chattels,  and  the  natural  growth  of 
grass,  &c.,  which  are  part  of  the  freehold ;  and  any  distinction  be- 
tween crops  mature  and  immature,  as  well  as  between  cases  where  the 
buyer  or  the  seller  is  to  take  the  crop  out  of  the  ground,  was  expressly 
rejected.  In  both  cases  also  the  earlier  dictum  ^  of  Sir  James  Mans- 
field in  Emmerson  v.  Ueelis  ^  is  practically  overruled. 

^  10  A.  &  E.  753.  where  the  author  shows  that  it  is  not  merely 

^  Bat  see  Blackburn  on  Sales,  p.  19,  note,    a  dictum,  but  a  decision. 

*  2  Taunt.  38. 
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The  two  cases  of  Evans  v.  Roberts  and  Jones  v.  Flint  have  re- 
mained unquestioned  to  the  present  time  as  authority  for  the  rule  that 
fructus  industriajes^  even  when  growing  in  the  soil,  are  chattels; 
while  another  series  of  decisions  has  maintained  the  principle  that  the 
natural  growth  of  the  land  is  part  of  the  freehold,  and  that  contracts 
for  the  sale  of  it,  transferring  the  property  before  severance,  are  gov- 
erned by  the  4th  section. 

§  123.  In  Rodwell  v.  Phillips,^  a  written  sale  of  ^*  all  the  crops  of 
fruit  and  vegetables  of  the  upper  portion  of  the  garden,  from  the  large 
pear-trees  for  the  sum  of  SOZ.,"  the  purchaser  having  paid  down  IL  as 
deposit,  was  held  by  Lord  Abinger  to  be  the  sale  of  an  interest  in 
land ;  but  the  ratio  decidendi  was  that  it  certainly  was  not  such  a 
contract  for  the  sale  of  goods,  wares,  and  merchandise  as  under  the 
Stamp  Act  was  exempted,  and  the  plaintiff  was  non-suited,  the  agree- 
ment not  being  stamped. 

§  124.  In  Carrington  v.  Roots,^  plaintiff,  in  May,  made  a  verbal 
agreement  to  buy  a  crop  of  grass  growing  on  a  certain  close,  to  be 
cleared  by  the  end  of  September,  at  £5 :  10^.  per  acre :  half  the  price 
to  be  paid  down  before  any  of  the  grass  was  cut.  Held  by  all  the 
judges,  to  be  void  under  the  4th  section.  This  case  is  in  entire  con- 
formity with  Crosby  v.  Wadsworth,*  where  Lord  EUenborough  held  a 
similar  contract  to  be  an  agreement  for  the  sale  of  an  interest  in  land, 
**'  conferring  an  exclusive  right  to  the  vesture  of  the  land  during  a 
limited  time  and  for  given  purposes." 

In  Scovell  v.  Boxall,^  a  parol  contract  for  the  purchase  of  standing 
underwood,  to  be  cut  down  by  the  purchaser,  and  in  Teal  v.  Auty,^ 
an  unstamped  agreement  for  the  sale  of  growing  poles,  were  held  to 
be  agreements  for  the  sale  of  an  interest  in  land.  In  the  former  case, 
HuUock,  B.,  cited  with  approval,  and  recognized  as  authority,  the 
case  of  Evans  v,  Roberts.® 

§  125.  In  all  these  cases  it  will  be  remarked  that  the  distinction 
pointed  out  by  Lord  Blackburn  in  his  treatise  is  found  to  prevail.  In 
Rodwell  V,  Phillips,  the  whole  crop  of  fruit  on  the  trees ;  in  Carring- 
ton V.  Roots,  and  Crosby  v.  Wadsworth,  the  whole  growth  of  grass 
on  the  land ,  and  in  Scovell  v,  Boxall,  and  Teal  v.  Auty,  the  standing 
undergrowth,  and  the  growing  poles,  were  all  transferred  to  the  pur- 
chasers before  severance  from  the  soil, 

§  126.  From  all  that  precedes,  the  law  on  the  subject  of  the  sale 
of  growing  crops  may  be  summed  up  in  the  following  proposition, 
viz.:  — 

Growing  crops,  if  fructus  industrials^  are  chattels,  and  an  agree- 
ment for  the  sale  of  them,  whether  mature  or  immature,  whether  the 

1  9  M.  &  W.  502.  *  1  Y.  &  Jerv.  396. 

3  2  M.  &  W.  248.  »  2  Br.  &  B.  101. 

*  6  East,  602.  •  5  B.  &  C.  836. 
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property  in  them  is  transferred  before  or  after  severance,  is  not  an 
agreement  for  the  sale  of  any  interest  in  land,  and  is  not  governed  by 
the  4th  section  of  the  Statute  of  Frauds.  Growing  crops,  if  fruotus 
naturaleSy  are  part  of  the  soil  before  severance^  and  an  agreement, 
therefore,  vesting  an  interest  in  them  in  the  purchaser  before  sever- 
ance, is  governed  by  the  4th  section ;  but  if  the  interest  is  not  to  be 
vested  till  they  are  converted  into  chattels  by  severance,  then  the 
agreement  is  an  executory  agreement  for  the  sale  of  goods,  wares,  and 
merchandise,  governed  by  the  17th,  and  not  by  the  4th  section  of  the 
statute. 

§  126  a.  In  the  recent  case  of  Marshall  v.  Green  ^  the  facts  were 
very  similar  to  those  in  Smith  v.  Surman  (^ante^  p.  108),  except  that 
the  timber  was  to  be  cut  down  by  the  PUROHASEB  and  removed  by 
him  as  soon  as  possible.'^  Held,  that  the  agreement  was  not  a  contract 
for  an  interest  in  land  within  the  4th  section,  and  that  as  there  was 
no  intention  that  the  purchaser  should  derive  any  benefit  from  the 
continuance  of  the  timber  in  the  soil,  it  was  immaterial  whether  the 
seller  cut  and  delivered  the  timber  to  the  purchaser,  or  the  purchaser 
entered  upon  the  land  and  cut  it  for  himself. 

In  the  judgment  of  Brett,  J.,  will  be  found  an  exposition  of  the  tests 
applicable  to  this  class  of  cases.^ 

The  decision  in  Marshall  v.  Green  seems  open  to  some  criticism. 
It  must  be  supported  either  on  the  ground  that  it  falls  within  the  first 
principle  (ant«,  p.  108),  viz.,  that  the  property  in  the  timber  was  not 
to  pass  until  it  had  been  cut  down,  and  that  this  was  the  inference 
drawn  from  the  words  ^^  to  be  cut  down  as  soon  as  possible,"  or  else  it 
must  be  taken  to  have  introduced  a  limitation  upon  the  second  prin- 
ciple (ante^  p.  109),  viz.,  that  even  when  the  property  passes  before 
severance  in  fructus  naturalesy  yet  if  the  evidence  shows  that  they 
are  to  gain  nothing  by  further  growth  in  the  soil,  then  to  sell  them  as 
they  stand  is  not  a  sale  under  the  4th,  but  under  the  17th  section. 

Brett,  J.,  says  (at  p.  42),  "  Where  the  things  are  not  fructus  in- 
dustrialeSy  then  the  question  seems  to  be  whether  it  can  be  gathered 
from  the  contract  that  they  are  intended  to  remain  in  the  land  for  the 
advantage  of  the  purchaser,  and  are  to  derive  benefit  from  so  remain- 
ing :  then  part  of  the  subject-matter  of  the  contract  is  the  interest  in 
land,  and  the  case  is  within  the  section." 

And  Grove,  J.  (at  p.  44),  ^^  Here  the  trees  were  to  be  cut  down  as 
soon  as  possible,  but  even  assuming  that  they  were  not  to  be  cut  for  a 
month,  I  think  that  the  test  would  be  whether  the  parties  really 
looked  to  their  deriving  benefit  from  the  land,  or  merely  intended 

1  1  C.  P.  D.  35.  sale  of  timber  at  to  much  per  foot,  t.  e.  after 

'  It  is  to  be  obseryed,  however,  that  in  its  conversioii  into  chattels. 

Smith  V.  Sarman,  the  contract  was  not  one  '  FollowiDg  Wnw.  Saand.  rol.  i.  p.  394, 

for  the  sale  of  growing  timber,  bat  for  the  notes  to  Doppa  v*  Majo. 
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that  the  land  should  be  in  the  nature  of  a  *  warehouBe '  for  the  trees 
during  that  period." 

§  127.  Whether  fructus  indu»triale$  while  still  growing  are  not 
only  chattels^  but  *^  goods,  wares,  and  merchandise,"  has  not,  it  is  be- 
lieved, been  directly  decided.^  Both  Bayley,  J.,  and  Littledale,  J., 
expressed  an  opinion  in  the  affirmative  in  Evans  v.  Roberts  Qsupra, 
pp.  110,  111),  and  Mr.  Taylor,  in  his  Treatise  on  Evidence,^  treats 
the  proposition  as  being  perfectly  clear  in  the  same  sense.  Lord  Black- 
bum,  on  the  contrary,^  says  that  the  proposition  is  ^^  exceedingly  ques- 
tionable," and  that  no  authority  was  given  for  it  in  Evans  v,  Roberts. 
Mr.  Taylor  cites  no  authority  for  his  opinion.  The  cases  bearing  on 
this  point  are  Mayfield  v.  Wadsley,^  and  Hallen  v.  Runder.^  In  the 
former,  an  outgoing  tenant  obtained  a  verdict,  which  was  upheld,  on  a 
count  for  crops  bargained  and  sold  against  an  incoming  tenant,  who 
had  agreed  to  take  them  at  valuation ;  and  in  the  latter,  counts  for 
fixtures  bargained  and  sold  were  held  sufficient,  but  Lord  Blackburn 
observes  on  these  cases,  first,  that  in  Hallen  v.  Runder  the  Court  ex- 
pressly decided  that  an  agreement  for  the  sale  of  fixtures,  between  the 
landlord  and  the  outgoing  tenant,  was  not  a  sale  of  good%^  either  within 
the  Statute  of  Frauds,  or  the  meaning  of  a  count  for  goods  sold  and 
delivered ;  and,  secondly^  that  in  both  cases  the  land  itself  was  to  pass 
to  the  purchaser,  and  the  agreement  was,  therefore,  rather  an  aban- 
donment of  the  vendor's  right  to  diminish  the  value  of  the  land  than  a 
sale  of  anything.  The  learned  author,  in  another  passage,^  says  that 
^*  they  are  certainly  chattels,  but  they  are  not  goods,  but  are  so  far  a 
part  of  the  soil,  that  larceny  at  common  law  could  not  be  committed 
on  them ; "  and  Lord  EUenborough  was  also  of  this  opinion.^  This 
point  must,  it  is  apprehended,  be  considered  as  still  undetermined. 

§  127  a.  In  Lee  v.  Gaskell,^  upon  a  tenant's  bankruptcy  his  trustee 
sold  the  fixtures  to  the  plaintiff,  who  resold  them  to  the  defendant, 
the  bankrupt's  landlord.  Held,  following  Hallen  t;.  Runder,  that  the 
sale  did  not  fall  within  either  the  4th  or  the  17th  section  of  the  stat- 
ute. "Fixtures,"  says  Cockburn,  C.  J.,  "although  they  may  be  re- 
movable during  the  tenancy,  as  long  as  they  remain  unsevered,  are 
part  of  the  freehold,  and  you  cannot  dispose  of  them  to  the  landlord 
or  any  one  else  as  goods  and  chattels,  because  they  are  not  severed 
from  the  freehold,  so  as  to  become  goods  and  chattels." 

In  Lee  v.  Gaskell,  as  in  Hallen  v.  Runder,  the  fixtures  were  bought 
by  the  landlord,  the  only  distinction  between  the  cases  being  that  in 
Lee  V.  Gaskell  there  had  been  an  intermediate  sale  by  the  tenant^s 

1  See  Glorer  v.  Coles,  1  Bing.  6 ;  and  Owen        *  1  C,  M.  &  R.  S67. 
V.  Legh,  3  B.  &  Aid.  470,  both  being  cases        *  Blackbarn  on  Sales,  p.  17. 
of  distress  for  rent.  "f  See  his  decision  in  Parker  o.  Staniltad, 

<  Taylor  on  Ev.  875,  s.  1043,  ed.  1878.  11  East,  365. 

*  Blackbnm  on  Sales,  pp.  19,  20.  »  1  Q.  B.  D.  700. 

«  3  B.  &  C.  357. 
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trustee.  It  remains,  however,  to  be  decided  whether,  on  a  purchase 
of  fixtures  by  a  person  who  is  not  the  landlord,  the  sale  does  not  fall 
within  the  17th  section,  although,  in  the  passage  above  cited,  Cock- 
bum,  C.  J.,  takes  the  contrary  view.  And  by  an  interlocutory  remark 
(at  p.  701),  he  indicates  an  opinion  that  the  sale  of  fixtures  is  nothing 
more  than  the  sale  of  the  right  to  sever. 

§  128.  It  is  sometimes  a  matter  of  doubt  whether  growing  crops  are 
properly  comprehended  in  the  class  of  fructuB  indtistriales  or  fructus 
naturales.  There  is  an  intermediate  class  of  products  of  the  soil,  not 
annual,  as  emblements,  not  permanent,  as  grass  or  trees,  but  affording 
either  no  crop  till  the  second  or  third  year,  or  affording  a  succession 
of  crops  for  two  or  three  years  before  they  are  exhausted,  such  as  mad- 
der, clover,  teasles,  &c.  The  only  reported  case  on  this  subject  is 
Graves  v.  Weld,^  which  was  argued  by  very  able  counsel,  and  decided, 
after  consideration,  by  Lord  Denman,  who  delivered  the  unanimous 
judgment  of  the  Court,  consisting  of  himself  and  Littledale,  Parke,  and 
Patteson,  JJ.  The  facts  were  that  the  plaintiff  was  possessed  of  a 
close  under  a  lease  for  ninety-nine  years,  determinable  on  three  lives. 
In  the  spring  of  1830,  the  plaintiff  sowed  the  land  with  barley,  and  in 
May  he  sowed  broad  clover  seed  with  the  barley.  The  last  of  the 
three  Jives  expired  on  the  27th  of  July,  1830,  the  reversion  being  then 
in  defendant.  In  January,  1831,  plaintiff  delivered  up  the  close  to  the 
defendant,  but  in  the  mean  time  had  taken  off,  in  the  autumn  of  1830, 
the  crop  of  barley,  in  mowing  which  a  little  of  the  clover  plant,  that 
had  sprung  up,  was  cut  off,  and  taken  together  with  the  barley.  Ac- 
cording to  the  usual  course  of  good  husbandry,  broad  clover  is  sown 
about  April  or  May,  and  is  fit  to  be  taken  for  hay  about  the  beginning 
of  June  of  the  following  year.  The  clover  in  question  was  cut  by  de- 
fendant about  the  end  of  May,  1831,  more  than  a  twelvemonth  after 
the  seed  had  been  sown.  The  defendant  also  took,  according  to  the 
common  course  of  husbandry,  a  second  crop  of  the  clover  in  the  autumn 
of  the  same  year,  1831.  The  jury  found,  on  questions  submitted  by  the 
judge:  1st.  —  That  the  plaintiff  did  not  receive  a  benefit  from  taking 
the  clover  with  the  barley  straw  sufficient  to  compensate  him  for  the 
cost  of  the  clover  seed,  and  the  extra  expense  of  sowing  and  rolling. 
2d.  —  That  a  prudent  and  experienced  farmer,  knowing  that  his  term 
was  to  expire  at  Michaelmas,  would  not  sow  clover  with  his  barley  in 
the  spring,  where  there  was  no  covenant  that  he  should  do  so ;  and 
would  not,  in  the  long  run  and  on  the  average,  repay  himself  in  the 
autumn  for  the  extra  cost  he  had  incurred  in  the  spring. 

The  case  was  argued  by  FoUett  for  plaintiff,  and  Gambler  for  de- 
fendant, and  Lord  Denman,  in  delivering  the  judgment  of  the  whole 
Court,^said :  ^^  In  the  very  able  argument  before  us,  both  sides  agreed 
as  to  the  principle  upon  which  the  law  which  gives  emblements  was 
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originally  established.  That  principle  was  that  the  tenant  should  be 
encouraged  to  cultivate  by  being  sure  of  the  fruits  of  his  labour ;  but 
both  sides  were  also  agreed  that  the  rule  did  not  extend  to  give  the 
tenant  all  the  fruits  of  his  labour,  or  the  right  might  be  extended  in 
that  case  to  things  of  a  more  permanent  nature,  as  trees,  or  to  more 
crops  than  one ;  for  the  cultivator  very  often  looks  for  a  compensation 
for  his  capital  and  labour  in  the  produce  of  successive  years.  It  was 
therefore  admitted  by  each  that  the  tenant  would  be  entitled  to  that 
species  of  product  only  which  grows  by  the  industry  and  manuranoe 
of  man,  and  to  one  crop  only  of  that  product.  But  the  plaintiff  in- 
sisted that  the  tenant  was  entitled  to  the  crop  of  any  vegetable  of  that 
nature,  whether  produced  annually  or  not,  which  was  growing  at  the 
time  of  the  cesser  of  the  tenant's  interest ;  the  defendant  contended 
that  he  was  entitled  to  a  crop  of  that  species  only  which  ordinarily  re- 
pays the  labour  by  which  it  is  produced  within  the  year  in  which  that 
labour  is  bestowed,  though  the  crop  may,  in  extraordinary  seasons,  be 
delayed  beyond  that  period.  And  the  latter  proposition  we  consider  to 
be  lawJ* 

§  129.  Again,  ^  The  principal  authorities  upon  which  the  law  of 
emblements  depends  are  Littleton,  sec.  68,  and  Coke's  Commentary  on 
that  passage.  The  former  is  as  follows:  ^If  the  lessee  soweth  the 
land,  and  the  lessor,  after  it  is  sowne  and  before  the  corne  is  ripe,  put 
him  out,  yet  the  lessee  shall  have  the  corne  and  shall  have  free  entry, 
egresse  and  regresse  to  cut  and  carrie  away  the  corne,  because  he  knew 
not  at  what  time  the  lessor  would  enter  upon  him.'  Lord  Coke  says 
(Co.  Litt.  55  a),  *  The  reason  of  this  is,  for  that  the  estate  of  the  lessee 
is  uneertaine,  and  therefore  lest  the  ground  should  be  unman ured, 
which  should  be  hurtful  to  the  commonwealth,  he  shall  reap  the  crop 
which  he  sowed,  in  peace,  albeit  the  lessor  doth  determine  his  will  be- 
fore it  be  ripe.  And  so  it  is  if  he  set  rootes  or  sow  hempe  or  flax  or 
any  other  annuall  profit,  if  after  the  same  be  planted^  the  lessor  oust 
the  lessee,  or  if  the  lessee  dieth,  yet  he  or  his  executors  shall  have  that 
yeare^s  crop.  But  if  he  plant  young  fruit  trees  or  young  oaks,  ashes, 
elms,  &a,  or  sow  the  ground  with  acomes,  &c.,  there  the  lessor  may 
put  him  out  notwithstanding,  because  they  will  yield  no  present  an- 
nuall  profit,^  These  authorities  are  strongly  in  favour  of  the  rule  con- 
tended for  by  defendant's  counsel ;  they  confine  the  right  to  things 
yielding  present  annual  profit,  and  to  that  year's  crop  which  is  growing 
when  the  interest  determines.  The  case  of  hops,  which  grow  from  an- 
cient roots,  and  which  yet  may  be  emblements,  though  at  first  sight  an 
exception,  really  falls  within  this  rule.  In  Latham  v.  Attwood,^  they 
were  held  to  be  like  emblements,  because  they  were  ^  such  things  as 
grow  by  the  manurance  and  industry  of  the  owner,  by  the  mab^ng  of 
hills  and  setting  poles : '  that  labour  and  expense,  without  which  they 
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would  not  grow  at  all,  seemed  to  have  been  deemed  equivalent  to  the 
sowing  and  planting  of  other  vegetables/' 

§  180.  According  to  the  principles  here  established,  it  would  seem 
that  the  crop  of  the  first  year  in  such  cases  would  be  fructus  indiAS- 
trialeSy  but  that  of  subsequent  years,  like  fruit  on  trees  planted  by  ten 
ants,  would  hefructus  naturales^  unless  requiring  cultivation,  labour, 
and  expense  for  each  successive  crop,  as  hops  do,  in  which  event  they 
would  hejructus  indtistrialee  till  exhausted.  But  the  law  as  to  the 
application  of  the  Statute  of  Frauds  to  sales  of  growing  crops  of  this 
character,  especially  of  crops  subsequent  to  the  first  gathered,  cannot 
be  considered  as  settled. 

§  131.  A  singular  case  of  the  sale  of  crop  not  yet  sown  was  deter- 
mined in  Watts  v.  Friend.^  The  bargain  was,  that  the  plaintiff  should 
furnish  the  defendant  with  turnip  seed  to  be  sown  by  the  latter  on  his 
own  land,  and  that  the  defendant  should  then  sell  to  the  plaintiff  the 
whole  of  the  seed  produced  from  the  crop  thus  raised  at  a  guinea 
a  bushel.  The  contract  was  held  to  be  within  the  17th  section  of  the 
Statute  of  Frauds.  The  amount  of  the  seed  produced  turned  out  to 
be  240  bushels,  and  as  the  agreement  was  that  the  crop  should  be 
severed  before  the  property  was  transferred,  it  was  clearly  not  a  sale 
of  an  interest  in  land ;  but  the  reporter,  in  a  note  to  the  case,  calls 
attention  to  a  point  not  discussed  in  it,  viz.,  that  when  the  bargain 
was  made,  it  was  uncertain  whether  the  value  of  the  seed  to  be  pro- 
duced would  reach  lOZ.,  and  that  under  the  4th  section  it  has  been 
held,  that  cases  depending  on  contingencies  which  may  or  may  not 
happen  within  the  year,  are  not  within  that  section,  though  the  event 
does  not  in  fact  happen  within  the  year. 

§  132.  In  the  Earl  of  Falmouth  t;.  Thomas,^  where  a  farm  was 
leased,  and  the  tenant  agreed  to  take  the  growing  crops  and  the  labour 
and  materials  expended,  according  to  a  valuation,  it  was  held  that  the 
whole  was  a  contract  for  an  interest  in  land  under  the  4th  section,  and 
that  plaintiff  could  not  maintain  an  indebitatus  count  for  goods  bar- 
gained and  sold  to  recover  the  price  of  the  crops  according  to  the 
valuation.  Littledale,  J.,  expressed  the  same  opinion  in  Mayfield  v. 
Wadsley,^  saying  that  ^^  where  the  land  is  agreed  to  be  sold,  the  ven- 
dee takes  from  the  vendor  the  growing  crops,  the  latter  are  considered 
part  of  the  land."  This  rule  seems  founded  on  sound  principles,  for 
in  such  cases  the  fact  of  his  having  acquired  an  interest  in  the  land  is 
part  of  the  consideration  which  moves  the  purchaser  to  buy  the  crops ; 
or  as  it  is  put  in  Blackburn  on  Sales,^  the  purchaser  pays  for  an  aban- 
donment by  the  lessor  or  vendor  of  the  right  to  injure  the  freehold. 
He  buys  an  interest  '^  coneeming  land/'  and  that  is  covered  by  the 
language  of  the  4th  section. 
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§  133.  In  the  early  case  ol  Waddington  v.  Briatow,^  in  1801,  an 
agreement  for  the  purchase  of  growing  hops  at  lOL  per  cwt.,  to  be  put 
in  pockets  and  delivered  by  seller,  was  held  to  require  a  stamp, 
and  not  to  come  within  the  exemption  of  agreements  for  the  sale  of 
goods,  wares,  and  merchandise.  The  case  is  quite  irreconcileable  with 
the  principles  settled  in  the  more  modern  decisions,  and  in  Rodwell  v. 
Phillips,^  Parke,  R.,  said  of  it :  "  Hops  avefructus  indiistriales.  That 
case  would  now  probably  be  decided  differently."  It  may  therefore 
be  considered  as  overruled. 


AMERICAN  NOTE. 


§§  111-133.  What  are  Goods,  etc.  1.  The  American  authorities  gen- 
erally adopt  a  broader  coostruction  thaii  the  EDglish,  of  the  phrase  "  goods, 
wares,  and  merchandise ; "  holding  those  words  to  include  incorporeal  prop- 
erty, choses  in  action,  etc.,  as  well  as  visible  and  tangible  property.  Thus,  ac- 
counts, Wallser  v.  Supple,  54  Geo.  178  ;  bank  bills,  Gooch  v.  Holmes,  41 
Me.  523 ;  Riggs  t;.  Magruder,  2  Cranch  C.  C.  143 ;  corporate  stocks,  Tis- 
dale  V.  Harris,  20  Pick.  9,  a  leading  case ;  Boardman  r.  Cutter,  128  Mass. 
888  ;  North  v.  Forest,  15  Conn.  400;  Pray  v.  Mitchell,  60  Me.  430;  Colvin 
V.  Williams,  3  H.  &  J.  88 ;  Fine  v.  Hornsby,  2  Mo.  App.  61 ;  Southern  Life 
Ins.  Co.  V.  Cole,  4  Florida,  359  (though  the  statute  of  that  state  includes 
^  any  personal  property "  as  well  as  goods,  etc.)  ;  notes  of  third  persons. 
Baldwin  v,  Williams,  3  Met.  367 ;  Hudson  v.  Weir,  29  Ala.  294,  have  all  been 
held  to  be  within  the  statute.  Whittemore  v.  Gibbs,  24  N.  H.  484,  is  contra. 
So  is  Yawter  v.  Griffin,  40  Ind.  600,  though  their  statute  has  only  the  word 
'*  goods,"  and  not  ^  wares  and  merchandise."  And  see  Beers  v.  Crowell,  Dud- 
ley, 28,  as  to  checks.  The  statute  of  New  York,  and  some  other  states,  ex- 
pressly adds  the  words  '^  things  in  action  "  to  the  phrase  *'  goods,  wares,  and 
merchandise.*'  See  Artcher  t;.  Zeh,  5  Hill,  200 ;  People  v.  Beebe,  1  Barb. 
379.  And  see  Peabody  v,  Speyers,  56  N.  Y.  230.  In  Somerby  t;.  Buntin, 
118  Mass.  285,  it  was  held  the  statute  did  not  apply  to  a  contract  to  dispose 
of  an  interest  in  an  invention  before  letters  patent  had  been  obtained.  And 
see  Blakeney  v.  Goode,  80  Ohio  St.  350.  Neither  of  course  would  a  con- 
tract to  sell  shares  of  stock  in  a  company  not  yet  organized  be  within  the 
statute.  Gadsden  v.  Lance,  1  McMullan,  £q.  87 ;  Green  v.  Brookins,  23 
Mich.  48. 

2.  As  to  Fixtures,  Growing  Crops,  etc.,  the  reader  will  remember  the 
question  as  to  them  is  not  whether  a  sale  thereof  is  governed  by  the  Statute  of 
Frauds,  for  all  agree  as  to  that ;  but  under  which  provision  of  the  statute  do 
they  come,  '^  an  interest  in  real-estate,"  so  that  the  contract  must  always  be  in 
writing,  or  are  they  '*  goods,  wares,  and  merchandise,"  and  so^a  sale  is  made 
valid  by  part  payment,  or  acceptance  and  receipt  ?  And  first  as  to  fixtures,  or 
things  artificially  annexed  to  the  freehold.  A  sale  of  these  to  be  severed  and 
carried  away  is  a  sale  of  personal  property,  and  not  a  sale  of  real  estate.    Bost- 
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wick  V.  Leach,  3  Day,  476,  a  sale  of  the  millstoDes,  running  gear,  etc.,  in  a 
grist-mill,  an  important  case;  Strong  v.  Doyle,  110  Mass.  92,  manure  on  a 
fiirm.  The  cases  between  lessor  and  lessee  resemble  this.  See  Ross's  Appeal, 
9  Fenn.  St.  491 ;  Powell  v.  McAshan,  28  Mo.  70.  The  same  rule  applies  to 
buildings  temporarily  placed  on  the  land  of  another  by  his  previous  consent 
These  continue  to  be,  as  between  the  parties,  the  personal  property  of  the 
builder,  and  may  be  sold  by  him  as  such  under  the  seventeenth  section  of  the 
English  statute,  and  do  not  come  under  the  fourth  sedtion,  as  an  interest  in 
land.  Shaw  v.  Carbrey,  13  Allen,  462 ;  Dame  v.  Dame,  38  N.  H.  429,  col- 
lecting many  cases;  Howard  v.  Fesseuden,  14  Allen,  124;  Foster t;.  Mabe,  4 
Ala.  402;  Scoggin  v.  Slater,  22  Ala.  687;  Morris  v.  French,  106  Mass.  326 ; 
Rogers  v.  Cox,  96  Ind.  157  ;  Central  Branch  R.  R.  v.  Fritz,  20  E^ans.  430; 
Long  v.  White,  42  Ohio  St.  59.  It  should  be  remembered,  however,  that  they 
are  so  far  attached  to  the  land  that  the  deed  of  the  landowner  to  a  bond  Jide 
grantee,  ignorant  of  the  separate  ownership  of  the  buildings,  will  convey  them, 
even  as  against  the  true  owner,  and  he  must  look  to  the  grantor  for  his  redress. 
Landon  v.  Piatt,  34  Conn.  517;  Gibbs  v,  Estey,  15  Gray,  587;  Dolliver  v. 
Ela,  128  Mass.  559 ;  Southbridge  Savings  Bank  v.  Exeter  Machine  Works, 
127  Mass.  542.  So  an  absolute  deed  of  land  will  ordinarily  convey  such  fix- 
tures as  incidents  thereto,  notwithstanding  an  oral  reservation  by  the  grantor, 
at  the  time  of  making  his  deed ;  but  this  doctrine  does  not  conflict  with  what 
has  been  before  said.  See  Conner  v.  Coffin,  22  N.  H.  538,  manure  on  a  farm, 
and  in  which  the  subject  is  elaborately  examined ;  Austin  v.  Sawyer,  9  Cow. 
39;  Bond  v.  Coke,  71  N.  C.  97,  a  cotton-gin;  Noble  v.  Bosworth,  19  Pick. 
314.  Pea  v.  Pea,  35  Ind.  387,  to  the  contrary,  is  questionable.  Smith  v. 
Odom,  63  Geo.  499,  seems  to  have  been  influenced  by  the  code  of  that  state. 
In  Strong  v.  Doyle,  110  Mass.  92,  the  oral  agreement  reserving  the  manure  on 
a  farm  was  made  prior  to  the  deed.  It  is  foreign  to  this  treatise  to  discuss  this 
subject  further. 

3.  As  to  Natural  productions  (ftuctus  naturales),  such  as  grass,  fruit, 
growing  trees,  etc.,  the  prevailing  and  better  rule  now  is  that  if,  by  the  fair  in- 
terpretation of  the  contract,  the  thing  sold  is  to  be  immediately  or  within  a 
reasonable  time  severed  from  the  soil  and  carried  away,  and  is  not  to  be  left  to 
grow  and  attain  additional  strength  and  increase  from  the  earth,  the  sale  is  that 
of  personal  property  and  not  of  an  interest  in  land.  And  it  seems  to  be  imma- 
terial who  is  to  sever  it  from  the  soil.  The  time  it  is  to  continue  to  grow 
therein  is  more  important,  though  it  may  be  more  obvious  if  the  grantor  is  to 
sever  the  article  and  deliver  it  in  some  other  form,  as  trees  into  cordwood,  for 
example.  For  this  reason  a  sale  of  nursery  trees  and  shrubs,  to  be  removed 
the  following  spring  or  autumn  after  the  sale,  was  held  a  sale  of  personal  prop- 
erty, in  Whitmarsh  v.  Walker,  1  Met.  313,  a  leading  case.  And  the  same  rule 
has  been  applied  to  other  standing  wood,  trees,  and  timber,  Claflin  v.  Car- 
penter, 4  Met  580 ;  Nettleton  v.  Sikes,  8  Met.  34 ;  Erskine  v,  Plummer,  7 
Greenl.  447  ;  Cutler  v.  Pope,  13  Me.  377  ;  to  grass  ready  to  be  cut,  Banton  v. 
Shorey,  77  Me.  48 ;  to  trees,  McClintock's  Appeal,  71  Penn.  St.  365  ;  Sterling 
V.  Baldwin,  42  Vt  306;  Smith  v.  Bryan,  5  Md.  141 ;  Purner  v.  Piercy,  40 
Md.  212,  a  peach  crop ;  Brown  v,  Stanclift,  20  Alb.  Law  J.  55,  a  sale  of  an 
apple  crop,  affirmed  in  80  N.  Y.  627.    See  Cain  v.  McGuire,  13  B.  Monr.  340 ; 
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Byassee  v.  Beeee,  4  Mete  (Ky.)  372 :  Killmore  v.  Howlett,  48  N.  Y.  569 ; 
Boyoe  v,  Washburn,  4  Hao,  792.  In  sach  cases  the  title  to  the  trees  paasesy 
with  a  license  to  the  yendee  to  enter  and  remove  them,  which  license  is  irrev- 
ocable, as  to  trees  already  cut,  though  not  carried  away,  Nelson  v.  Nelson, 
6  Gray,  385 ;  Douglas  v.  Shnmway,  13  Gray,  498  ;  Green  v.  North  Carolin* 
Railroad  Co.  73  N.  C.  524 ;  Pierrepont  v.  Barnard,  6  N.  Y.  279,  an  impor- 
tant case ;  Cool  v.  Peters  Box  Co.  87  Ind.  531 ;  but  reyocable  as  to  those  still 
standing  at  the  time  of  revocation,  leaving  the  buyer,  perhaps,  some  form  of 
remedy  for  the  disappointment  Giles  v.  Simonds,  15  Gray,  441 ;  Drake  tr. 
Wells,  11  Allen,  141 ;  Putney  v.  Day,  6  N.  Q.  430 ;  Owens  i;.  Levris,  46  Ind. 
488,  in  which  the  subject  is  elaborately  examined ;  Armstrong  v.  Lawson,  73 
lb.  498.  See,  also,  N.  B.  &  N.  S.  Land  Co.  v.  Kirk,  1  AUen,  N.  B.  443; 
Mowray  v*  Gilbert,  1  Hannay,  545 ;  Kerr  v.  Connell,  1  Berton,  133.  On  the 
other  hand,  if  the  contract  clearly  contemplates  that  growing  trees  are  to 
remain  in  the  soil,  either  for  a  fixed  time,  or  indefinitely  at  the  pleasure  of 
the  vendee,  and  so  derive  future  benefit  therefrom,  the  transaction  does  in- 
volve an  "  interest  in  land,"  and  the  sale  must  be  in  writing,  as  much  as  the 
sale  of  the  fee  itself.  See  Green  c;.  Arnvstrong,  1  Denio,  550,  a  leading  case  ; 
White  V.  Foster,  102  Mass.  375 ;  Kingsley  v,  Holbrook,  45  N.  H.  313 ;  Howe 
V.  Batchelder,  49  N.  H.  204 ;  Olmstead  v.  Niles,  7  N.  H.  522 ;  Buck  v.  Pick- 
well,  27  Yt.  157 ;  Pattison's  Appeal,  61  Penn.  St.  294 ;  Huflf  t;.  McCauley,  53 
lb.  206 ;  Slocum  v.  Seymour,  36  N.  J.  L.  138 ;  Daniels  t;.  Bailey,  43  Wise. 
566,  and  other  cases  in  that  state;  Lillie  t;.  Dunbar,  62  lb.  198 ;  Warren  v. 
Leland,  2  Barb.  613 ;  Vorebeck  v.  Rowe,  50  lb.  302 ;  Harrell  v.  Miller,  35 
Miss.  700;  Macdonnell  v,  McEIay,  15  Grant  (Out.),  391 ;  Summers  «.  Cook, 
28  lb.  179,  a  valuable  case  on  this  point. 

4.  As  to  artificial  or  annual  crops  (ftuotus  industriales),  the  law  is 
quite  clear  that  a  sale  thereof,  in  whatever  state  of  maturity,  and  however  long 
they  are  to  remain  in  the  soil  in  order  to  complete  their  growth,  is  a  sale  of  per- 
sonal property,  and  not  of  an  interest  in  land.  Dunne  v.  Ferguson,  1  Hayes, 
540,  a  crop  of  turnips  ;  Bricker  t;.  Hughes,  4  Ind.  146,  growing  corn  ;  Mar- 
shall t;.  Ferguson,  23  Cal.  65,  standing  grain;  Brittain  v.  McEIay,  1  Ired. 
265;  Bull  v.  Griswold,  19  111.  631 ;  Moreland  v.  MyaU,  14  Bush,  474;  West- 
brook  v.  £ager,  16  N.  J.  L.  81. 
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§  184.  In  several  cases  questions  have  been  raised  as  to  the  oon- 
straction  of  the  words,  *^  for  the  price  of  lOZ.  and  upwards,"  and  ^^  of 
the  value  of  ten  pounds  and  upwards/'  as  used  in  the  17th  section  of 
the  Statute  of  Frauds,  and  in  Lord  Tenterden's  Act. 

In  Baldey  v,  Parker,^  the  plaintiffs  were  linendrapers,  and  the  de- 
fendant came  to  their  shop  and  bargained  for  several  articles.  A  sep- 
arate price  was  agreed  for  each,  and  no  one  article  was  of  the  value  of 
lOZ.  Some  were  measured  in  his  presence,  some  he  marked  with  a 
pencil,  others  he  assisted  in  cutting  from  a  larger  bulk.  He  then  de- 
sired an  account  of  the  whole  to  be  sent  to  his  house,  and  went  away. 
The  account  as  sent  amounted  to  70Z.,  and  he  demanded  a  discount  of 
20/.  per  cent,  for  ready  money,  which  was  refused.  The  goods  were 
then  sent  to  his  house,  and  he  refused  to  take  them.  Held,  that  this 
was  one  entire  contract  within  the  17th  section.  All  the  judges,  Ab- 
bott, C.  J.,  Bayley,  Holroyd,  and  Best,  JJ.,  gave  separate  opinions, 
Abbott,  C.  J.,  said,  ^*  Looking  at  the  whole  transaction,  I  am  of  opin- 
ion that  the  parties  must  be  considered  to  have  made  one  entire  con- 
tract for  the  whole  of  the  articles."  Bayley,  J.,  said,  ^'It  is  conceded 
that  on  the  same  day,  and  indeed  at  the  same  meeting,  the  defendant 
contracted  with  the  plaintiffs  for  the  purchase  of  goods  to  a  much 
greater  amount  than  lOZ.  Had  the  entire  value  been  set  upon  the 
whole  goods  together,  there  cannot  be  a  doubt  of  its  being  a  contract 
for  a  greater  amount  than  10/.  within  the  17th  section ;  and  I  think 
that  the  circumstance  of  a  separate  price  being  fixed  upon  each  article 
makes  no  such  difference  as  will  take  the  case  out  of  the  operation  of 
that  law."  Holroyd,  J.,  said,  **  This  was  all  one  transaction,  though 
composed  of  different  parts.  At  first  it  appears  to  have  been  a  con- 
tract for  goods  of  less  value  than  102.,  but  in  the  course  of  the  dealing 
it  grew  to  a  contract  for  a  much  larger  amount.  At  last,  therefore,  it 
was  one  entire  contract  within  the  meaning  and  mischief  of  the  Stat- 
ute of  Frauds,  it  being  the  intention  of  that  statute^  that  where  the  con- 

i2B.  &C.87.    See  Price  V.  Lee,  1  B.&C.  156. 
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tractj  either  at  the  commencement  or  the  conclusion^  amounted  to  or 
exceeded  the  value  of  IQhy  it  sboald  not  bind,  unless  the  requisites 
there  mentioned  were  complied  with.  The  danger  of  false  testimony 
is  quite  as  great  where  the  bai^in  is  ultimately  of  the  value  of  lOZ., 
as  if  it  had  been  originally  of  that  amount." 

Best,  J.,  said,  '*  Whatever  this  might  have  been  at  the  beginning, 
it  was  clearly  at  the  close  one  bargain  for  the  whole  of  the  articles. 
The  account  was  all  made  out  together,  and  the  conversation  about 
discount  was  with  reference  to  the  whole  account." 

§  135.  But  where  at  an  auction,  the  same  person  buys  several  suc- 
cessive lots  as  they  are  offered,  a  distinct  contract  arises  for  each  lot, 
and  the  decision  to  this  effect  in  Emmerson  v.  Heelis,^  was  not  ques- 
tioned in  Baldey  v,  Parker. 

§  136.  Although  at  the  time  of  the  bargain  it  may  be  uncertain 
whether  the  thing  sold  will  be  of  the  value  of  lOZ.,  according  to  the 
terms  of  the  contract,  yet,  if  in  the  result  it  turn  out  that  the  value 
actually  exceeds  lOZ.,  the  statute  applies.  This  point  was  involved  in 
the  decision  in  Watts  v.  Friend,^  where  the  sale  was  of  a  future  crop 
of  turnip-seed,  which  might  or  might  not  amount  to  lOZ.,  the  price 
stipulated  being  a  guinea  a  bushel.  But  the  point  was  not  argued  nor 
mentioned  by  counsel  or  by  the  Court. 

§  137.  Where  a  contract  includes  a  sale  of  goods,  and  other  matters 
not  within  the  statute,  if  the  goods  included  in  the  contract  be  of  the 
value  of  102.,  the  17th  section  of  the  statute  will  apply.  In  Harman 
V.  Reeve,^  the  plaintiff  had  sold  a  mare  and  foal  to  defendant,  with 
the  obligation  to  agist  them  at  his  own  expense  till  Michaelmas,  and 
also  to  agist  another  mare  and  foal  belonging  to  defendant,  the  whole 
for  302.  Averment  of  full  performance  by  plaintiff,  and  breach  by 
defendant.  It  was  admitted  that  the  mare  and  foal  agreed  to  be  sold 
were  above  the  value  of  102.  Held,  that  the  contract  for  the  sale  was 
within  the  17th  section  of  the  statute.  Semble^  however,  that  although 
the  contract  was  entire,  and  the  price  indivisible,  plaintiff  might  have 
recovered  the  value  of  the  agistment  of  defendant's  mare  and  foal. 
Per  Jervis,  C.  J.,  and  Williams,  J.* 

1  2  Tannt.  38.    Also  per  Le  Blanc,  J.,  in  >  10  B.  &  C.  446. 

Rngg  V.  Minett,  11   East,  218;  Roots  v.  »  25  L.  J.  C.  P.  257 ;  18  C.  B.  586. 

Lord  Dormer,  4  B.  &  Ad.  77,  and  per  the  ^  See,  also,  Wood  v.  Benson,  2  Cr.  &  J. 

law  Lords  in  Couston  v.  Chapman,  L.  R.  2  95 ;  and  Astey  v.  fimery,  4  M.  &  S.  263 ; 

H.  L.  Sc.  250.  Cobbold  v.  Caston,  1  Bing.  399 ;  8  Moo.  456. 
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AMERICAN  NOTE. 

§§  134-137.  Pbice  OB  Value.  1.  The  word  <" price"  might  well  have 
been  held  synonymous  with  ''value,"  without  the  aid.  of  a  legislative  enact- 
ment. ''  The  price  of  a  virtuous  woman  is  far  above  rubies ; "  and  Milton 
speaks  of  ^ The  bouPs  high  price"  Some  American  statutes  use  one  word, 
some  the  other;  while  others  still  adopt  the  word  " amount"  This  amount 
varies  considerably  in  different  states.  Commencing  with  ''any  value"  in 
Florida  and  Iowa,  it  gradually  rises  in  Arkansas,  Maine,  Missouri,  and  New 
Jersey,  to  $30 ;  in  New  Hampshire,  to  $33  ;  in  Vermont,  $40 ;  in  most  states, 
$50;  in  Arizona,  $100;  in  California  and  Idaho,  $200;  in  Montana  and 
Utah,  $300  ;  while  in  Rhode  Island  no  such  provision  exists. 

2.  As  to  sales  of  different  articles,  no  one  of  which  exceeds  the  statutory 
limit,  though  all  combined  do,  the  question  whether  they  are  within  the  statute 
depends  very  much  upon  the  circumstances  of  each  particular  case ;  the  ques- 
tion being  whether  the  items  were  all  consolidated  into  one  sale,  or  were  dis- 
tinct and  separate  sales.  If  one  gross  sura  was  to  be  paid  for  the  whole,  of 
course  it  is  ordinarily  an  entire  sale.  But  if  a  separate  price  was  fixed  for 
each,  it  does  not  necessarily  follow  that  there  were  so  many  separate  sales, 
especially  if  all  the  articles  were  of  the  same  kind ;  as  100  bushels  of  com,  at 
one  dollar  a  bushel.  See  Oilman  v.  Hill,  36  N.  H.  318 ;  Allard  v.  Greasert,  61 
N.  Y.  1  ;  Brown  v.  Hall,  5  Lans.  177 ;  Gault  v.  Brown,  48  N.  H.  183,  citing 
many  cases.  Differences  in  the  terms  of  the  contract  as  to  the  mode  of  pay- 
ment, time  of  delivery,  etc.,  or  other  variations,  tend  far  to  make  the  purchase 
separate  and  not  entire.  See  Aldrich  v.  Pyatt,  64  BarK  391 ;  Barclay  v. 
Tracy,  5  W.  &  S.  45.  And  in  many  cases  of  the  sale  of  several  separate  ar- 
ticles at  the  same  time,  for  a  separate  price  as  to  each,  the  sale  has  been  held 
so  far  divisible  that  if  some  are  lawfully  sold,  and  others  not,  the  price  of  the 
former  may  be  recovered  unaffected  by  the  latter.  See  Walker  v.  Lovell,  28 
N.  H.  138 ;  Carleton  v.  Woods,  lb.  290 ;  Coburn  t;.  Odell,  30  lb.  557 ;  Good- 
win V.  Clark,  65  Me.  280,  and  cases  cited, 

3.  As  to  sales  at  auction  of  different  lots  of  goods  bid  off  separately,  each 
having  no  natural  or  necessary  connection  with  the  other,  it  would  seem, 
especially  if  other  sales  to  other  parties  intervened,  that  each  sale  should  be 
considered  separate  and  distinct.  See  Robinson  v.  Green,  3  Met  159  ;  Wells 
V.  Day,  124  Mass.  38;  Van  Eps  v.  Schenectady,  12  Johns.  436  ;  Stoddart  v. 
Smith,  5  Binn.  355.  Although  these  were  sales  of  real  estate,  it  is  difficult 
to  see  any  distinction.  There  is,  however,  some  authority  to  the  contrary. 
See  Jenness  v.  Wendell,  51  N.  H.  63,  in  which,  after  a  full  examination  of 
the  authorities,  it  was  held  that  successive  purchases  at  auction,  even  though 
on  different  days,  for  different  prices,  aggregating  over  $33,  constituted  only 
one  contract,  so  fiu*  at  least  that  a  receipt  and  acceptance  of  one  lot  would 
take  the  whole  out  of  the  operation  of  the  statute.  See,  also,  Mills  v.  Hunt, 
17  Wend.  333 ;  20  lb.  431 ;  Coffman  v.  Hampton,  2  W.  &  S.  377 ;  Tomp- 
kins V.  Haas,  2  Penn.  St.  74 ;  Kerr  v.  Shrader,  1  Weekly  N.  C.  33  (1874). 

4.  As  to  sales  of  goods,  the  price  to  be  paid  for  which  is  uncertain,  owing 
to  the  uncertainty  of  the  quantity  to  be  delivered,  it  is  clear  that  if  the 
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amount  contracted  for  finally  proves  to  exceed  the  statutory  limit,  the  sale  is 
within  the  statute,  although  no  one  item  or  portion  was  of  that  amount.  See 
Bowman  v.  Conn,  8  Ind.  58,  a  sale  of  all  the  broom-corn  that  should  be  raised 
the  next  year  on  twenty-five  acres,  at  $60  a  ton,  approving  Watts  v.  Friend. 
Brown  v.  Sanborn,  21  Minn.  402,  is  similar.  And  see  Carpenter  v.  Gralloway, 
73  Ind.  418.  It  does  not  distinctly  appear  in  the  report  of  some  of  these  oaaes 
exactly  how  much  the  articles  actually  exceeded  in  the  aggregate  the  statute 
limit ;  and  the  Court  use  language  indicating  that  a  sale  would  be  invalid  if 
the  amount  might possiUy  exceed  the  limit;  but  that  is  contrary  to  principle 
and  analogy  in  other  parts  of  the  statute.  See  Cox  v,  Bailey,  6  M.  &  6.  193 ; 
Gault  v.  Brown,  48  N.  H.  183  ;  Hodges  v.  Richmond  Man.  Co.  9  R.  L  482, 
and  cases  cited. 

5.  As  to  oral  sales  of  goods  above  the  statute  limit,  with  an  agreement  to 
do  something  else,  aU  for  one  entire  consideration,  of  course  the  whole  is  in- 
valid, and  the  latter  stipulation  cannot  be  enforced,  though  if  it  stood  alone 
it  might  be.  See  instances  in  Irvine  v.  Stone,  6  Cush.  508,  a  leading  case ; 
McMullen  v,  Riley,  6  Gray,  500.  But  this  is  only  remotely  connected  with 
the  law  of  sales,  and  this  work  is  not  a  treatise  on  the  Statute  of  Frauds. 
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OF  THE  CONSTBUCTION  OF  THE  WOBDS  "  EXCEPT  THE  BUYEB  SHATJi 
ACCEPT  PART  OF  THE  GOODS  SO  SOLD,  AND  ACTUALLY  BECBTVE 
THE  SAME." 

§  138.  Having  considered  the  meaning  of  the  words  ^^no  contract 
for  the  sale  of  any  goods,  wares,  or  merchandise  for  the  price  of  lOL 
or  upwards,"  so  as  to  ascertain  what  contracts  are  within  the  17th  sec- 
tion, the  next  step  in  the  investigation  is  to  inquire  into  the  several 
conditions  required  by  the  law  before  such  contracts  ^^  shall  be  allowed 
to  be  good."  The  language  is  that  they  shall  not  be  allowed  to  be 
good  "  except  — 

1.  ^*  The  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually 

receive  the  same ; " 

2.  ^*  Or  give  something  in  earnest  to  bind  the  bargain,  or  in  part 

payment ; " 

8.  ^*  Or  that  some  note  or  memorandum  in  writing  of  the  said  bar- 
gain be  made  and  signed  by  the  parties  to  be  charged  by  such 
contract  or  their  agents  thereunto  lawfully  authorized." 

The  first  of  these  exceptions  is  the  subject  of  the  present  chapter. 
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SECTION  I.  —  WHAT  18  AS  ACCEPTA5CB. 

§  139.  Id  connDenting  on  this  clause.  Lord  Blackbam  makes  the 
following  remarks  ^ :  — 

^  If  we  seek  for  the  meaning  of  the  enactment,  jndging  merely  from 
its  words,  and  witboat  reference  to  decisions,  it  seems  that  this  pro- 
Tision  is  not  complied  with,  unless  the  two  things  concur:  the  buyer 
must  accept,  and  he  must  actually  reeeive  part  of  the  goods ;  and  the 
contract  will  not  be  good  unless  he  does  both.  And  this  is  to  be  borne 
in  mind,  for  as  there  may  be  an  actual  receipt  without  any  acceptance, 
so  may  there  be  an  acceptance  without  any  receipt.  In  the  absence  of 
authority,  and  judging  merely  from  the  ordinary  meaning  of  language, 
one  would  say  that  an  acceptance  of  part  of  the  goods  is  an  assent  by 
the  buyer,  meant  to  be  final,  that  this  part  of  the  goods  is  to  be  taken 
by  him  as  his  property  under  the  contract,  and  as  so  far  satisfying  the 
contract.  So  long  as  the  buyer  can,  without  self-contradiction,  declare 
that  the  goods  are  not  to  be  taken  in  fulfilment  of  the  contract,  he  has 
not  accepted  them.  And  it  is  immaterial  whether  his  refusal  to  take 
the  goods  be  reasonable  or  not.  If  he  refuses  the  goods,  assigning 
grounds  false  or  frivolous,  or  assigning  no  reasons  at  all,  it  is  still  clear 
that  he  does  not  accept  the  goods,  and  the  question  is  not  whether  he 
ought  to  accept,  but  whether  he  has  accepted  them.  The  question  of 
acceptance  or  not  is  a  question  as  to  what  was  the  intention  of  the 
buyer,  as  signified  by  his  outward  acts." 

§  140.  *^  The  receipt  of  part  of  the  goods  is  the  taking  possession 
of  them.  When  the  seller  gives  to  the  buyer  the  actual  control  of  the 
goods,  and  the  buyer  accepts  such  control,  he  has  actually  received 
them.  Such  a  receipt  is  often  evidence  of  an  acceptance,  but  it  is  not 
the  same  thing ;  indeed,  the  receipt  by  the  buyer  may  be,  and  often 
is,  for  the  express  purpose  of  seeing  whether  he  will  accept  or  not  If 
goods  of  a  particular  description  are  ordered  to  be  sent  by  a  carrier, 
the  buyer  must  in  every  case  receive  the  package  to  see  whether  it  an- 
swers his  order  or  not :  it  may  even  be  reasonable  to  try  part  of  the 
goods  by  using  them  ;  but  though  this  is  a  very  actual  receipt,  it  is  no 
acceptance  so  long  as  the  buyer  can  consistently  object  to  the  goods  as 
not  answering  his  order.  It  follows  from  this  that  a  receipt,  of  goods 
by  a  carrier,  or  on  board  ship,  though  a  suflBcient  delivery  to  the  pur- 
chaser, is  not  an  acceptance  by  him  so  as  to  bind  the  contract,  for  the 
carrier,  if  he  be  an  agent  to  receive,  is  clearly  not  one  to  accept  the 
goods." 

And  this  is  also  the  law  in  the  United  States  —  Caulkins  v.  HeU- 
man,  47  N.  Y.  Rep.  449. 

§  141.  The  decisions  upon  the  question  what  constitutes  an  accept- 
ance have  been  numerous.     In  a  leading  case,  Hinde  v.  Whitehouse,' 

^  Blackburn  on  Sales,  22,  23.  >  7  East,  558. 
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where  sugar  had  been  sold  by  aaction,  the  defendant,  as  highest  bid- 
der, had  received  the  sample  of  sugar  knocked  dow'n  to  him,  and  it 
was  proved  that  at  such  sales  the  samples  were  always  delivered  to  the 
purchasers  as  part  of  their  purchase  to  make  up  the  quantity.  This 
was  held  to  be  an  acceptance  of  part  of  the  goods  sold,  Lord  Ellen- 
borough  saying,  **  Inasmuch  as  the  half  pound  sample  of  sugar  out  of 
each  hogshead  in  this  case  is,  by  the  terms  and  conditions  of  sale,  so 
far  treated  as  a  part  of  the  entire  bulk  to  be  delivered,  that  it  is  con* 
sidered  in  the  original  weighing  as  constituting  a  part  of  the  hulk  actu- 
ally  weighed  out  to  the  huyer^  and  to  be  allowed  for  specifically  if  he 
should  chuse  to  have  the  commodity  weighed,  I  cannot  but  consider  it 
as  a  part  of  the  goods  sold  under  the  terms  of  the  saUy  accepted  and  ac- 
tually received  as  such  by  the  buyer.  And  although  it  be  delivered 
partly  alio  intuitu^  namely,  as  a  sample  of  quality,  it  does  not  there- 
fore prevent  its  operating  to  another  consistent  intent,  also  in  pursu- 
ance of  the  purposes  of  the  parties  as  expressed  in  the  conditions  of 
sale,  namely,  as  a  part  delivery  of  the  thing  itself,  as  soon  as  in  virtue 
of  the  bargain  the  buyer  should  be  entitled  to  retain^  and  should  retain 
it  accordingly.''^ 

§  142.  In  Phillips  v.  Bistolli,^  where  a  purchaser  of  some  jewellery 
at  an  auction  sale  held  it  in  his  hands  a  few  minutes  and  tendered  it 
back  to  the  auctioneer,  saying  there  had  been  a  mistake,  the  Court  set 
aside  a  verdict  for  plaintiff,  and  ordered  a  new  trial',  saying,  ^^  to  satisfy 
the  statute  there  must  be  a  delivery  of  the  goods  by  the  vendor,  with 
an  intention  of  vesting  the  right  of  possession  in  the  vendee  ;  and  there 
must  be  an  actual  acceptance  by  the  latter,  with  an  intention  of  taking 
to  the  possession  as  owner^^ 

§  143.  In  Gardner  v.  Grout,^  after  the  sale  agreed  on,  the  buyer 
went  to  the  vendor's  warehouse  and  got  samples  of  the  goods  sold, 
which  he  promised  to  pay  for  when  he  took  away  the  bulk  ;  and  the 
samples  so  taken  were  weighed  and  entered  against  him  in  the  ven- 
dor's book.  The  vendor  then  refused  to  complete  the  sale,  but  held 
that  there  had  been  a  part  acceptance  making  the  bargain  complete. 

In  this  case  the  defendant  cited  Simonds  v.  Fisher,  not  reported,  in 
which  Wightman,  J.,  had  nonsuited  the  plaintiff,  the  facts  being  that 
plaintiff  showed  defendant  samples  of  wine  which  the  latter  agreed  to 
buy,  and  after  the  bargain  was  concluded,  the  buyer  asked  for  the 
samples  and  wrote  on  the  labels  the  prices  agreed  on  ;  and  this  taking 
of  the  samples  was  relied  on  as  a  part  acceptance,  so  as  to  take  the 
case  out  of  the  statute.  But  the  Court,  in  deciding  Gardner  v.  Grout, 
distinguished  it  from  Simonds  v.  Fisher,  saying,  ^*  There  the  buyer 
never  saw  the  bulk  ;  the  things  handed  to  him  really  were  mere  sam- 

1  2  B.  &  C.  511.    See,  also,  Klinita  v.  Snr-    Snrrejr,  5  Esp.  267 ;  Talver  v.  West,  Holt, 
ray,  5  Esp.  267.  178. 

s  2  C.  B.  N.  S.  840.    See,  also,  Klinits  v. 
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ples.^    Bat  here  the  plaintiff  reomves  part  of  the  Tery  things  which  he 
had  already  bought.*' 

So  in  Fosters.  Frampton,*  the  drawing  of  samples  by  a  vendee  from 
hogsheads  of  sugar  forwarded  to  him  by  the  vendor,  whea  the  sugar 
was  in  the  carrier's  warehouse  at  the  place  of  destination,  was  held  to 
be  a  taking  possession  of  part  of  the  goods,  '*  a  complete  act  of  owner* 
ship  "  (^per  Littledale,  J.),  patting  an  end  to  the  yendor^s  right  of 
stoppage  in  trantitu. 

In  Gilliat  v.  Roberts,'  the  defendant  having  purchased  100  quarters 
of  wheat,  sent  his  servant  for  three  sacks  of  it,  which  were  delivered, 
but  the  contract  was  for  wheat  *^  not  to  weigh  less  than  nine  and  a  half 
stone  neat  imperial  measure,  to  be  made  up  eighteen  stone  neat,'* 
and  the  sacks  sent  had  not  been  tested  aoording  to  imperial  measure, 
nor  had  the  wheat  received  the  usual  final  dressing  before  delivery. 
On  these  facts,  the  defendant,  who  had  not  returned  the  three  sacks, 
maintained  that  he  had  kept  them  under  a  new  implied  contract  to  pay 
for  their  value,  and  not  as  part  of  the  100  bushels  bought,  with  which 
the  three  sacks  did  not  correspond  in  description.  But  held  that  there 
was  but  one  contract,  and  that  the  buyer  had  actually  received  and 
accepted  part  of  the  goods  sold,  so  as  to  take  the  case  out  of  the 
statute. 

§  144.  It  is  quite  well  settled  that  the  acceptance  of  the  goods,  or 
part  of  them,  as  required  by  the  statute,  may  be  constructive  only,  and 
that  the  question  whether  the  facts  proven  amount  to  a  constructive 
acceptance  is  one  ^  of  fact  for  the  jury,  not  matter  of  law  for  the 
Court."  ^  The  acceptance  must  be  clear  and  unequivocal,  but  ^^  it  is  a 
question  for  the  jury  whether,  under  all  the  circumstances,  the  acts 
which  the  buyer  does,  or  forbears  to  do,  amount  to  an  acceptance."  * 
All  the  cases  proceed  on  this  principle. 

§  145.  The  constructive  acceptance  by  the  buyer  may  properly  be 
inferred  by  the  jury  when  he  deals  with  the  goods  as  owner,  when  he 
does  an  act  which  he  would  have  authority  to  do  as  owner,  but  not 
otherwbe.  In  the  language  of  an  eminent  judge,^  ^*  if  the  vendee 
does  any  act  to  the  goods,  of  wrong  if  he  is  not  owner  of  the  goods, 
and  of  right  if  he  is  owner  of  the  goods,  the  doing  of  that  act  is  evi- 
dence that  he  has  accepted  them." 

Thus,  in  Chaplin  v.  Rogers,^  where  the  purchaser  of  a  stack  of  hay 
resold  part  of  it,  and  in  Blenkinsop  v.  Clayton,^  where  the  purchaser 

^See,  also,  Cooper  v.  Elston,  7  T.  R.  14,  428,  and  19  L.  J.  Q.  B.  382.    See,  also,  Par> 

where  the  sample  was  not  part  of  the  bulk.  ker  v.  Wallis,  5  E.  &  B  21. 

2  6  B.  &  C.  107.  •  Erie,  J.,  in  Parker  v.  WalliB,  6  E.  & 

>  19  L.  J.  Ex.  410.  B.  21. 

«  Per  Desman,  C.  J.,  in  Eden  v.  Dadfield,        f  l  East,  195. 
1  Q.  B.  302.  8  7  Tannt.  597.    See,  also,  LUly white  v. 

*  Per  Coleridg^e,  J.,  in  Bushel  v,  Wheeler,  Derereaux,  15  M.  &  W.  285,  and  Baines  v. 

15  Q.  B.  442,  quoted  and  approved  by  Camp-  JeTons,  7  C.  &  P.  288. 
bell,  C.  J.,  in  Morton  v.  Tibbett,  15  Q.  B. 
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of  a  horse  took  a  third  peraon  to  the  vendor's  stable,  and  offered  to  re- 
sell the  horse  to  the  third  person  at  a  profit,  the  buyer  was  held  in 
both  instances  to  have  done  an  act  inconsistent  with  the  continuance 
of  a  right  of  property  in  his  vendor,  and  to  have  accepted  within  the 
meaning  of  the  statute. 

§  146.  In  Beaumont  v.  Brengeri,^  where  the  defendant  bought  a 
carriage  from  plaintiff,  and  ordered  certain  alterations  made,  and  then 
sent  for  the  carriage  and  topk  a  drive  in  it,  after  telling  plaintiff  that 
he  intended  to  take  it  out  a  few  times  so  as  to  make  it  pass  for  a 
second-hand  carriage  on  exportation,  held,  that  the  defendant  had 
thereby  assumed  to  deal  with  it  as  his  own,  had  accepted  it,  and  could 
not  refuse  to  take  it,  although  it  had  been  sent  back  and  left  in  the 
plaintiff's  shop. 

But  in  Maberley  v,  Sheppard,^  the  action  was  for  goods  sold  and 
delivered^  and  it  was  proven  that  the  defendant  ordered  a  wagon  to  be 
made  for  him  by  plaintiff,  and  during  the  progress  of  the  work  fur- 
nished the  iron  work  and  sent  it  to  plaintiff,  and  sent  a  man  to  help 
plaintiff  in  fitting  the  iron  to  the  wagon,  and  afterwards  bought  a  tilt, 
and  sent  it  to  the  plaintiff  to  be  put  on  the  wagon.  It  was  insisted 
by  plaintiff  that  the  defendant  had  thereby  exercised  such  dominion 
over  the  goods  sold  as  amounted  to  acceptance.  The  Court  took  time 
to  consider,  and  Tindal,  C.  J.,  delivered  the  decision  that  the  plaintiff 
had  been  rightly  nonsuited,  because  the  acts  of  the  defendant  had  not 
been  done  after  the  wagon  was  finished  and  capable  of  delivery,  but 
merely  while  it  was  in  progress;  so  that  it  still  remained  in  plaintiff's 
yard  for  further  work  till  it  was  finished.  *''  If  the  wagon  bad  been 
completed  and  ready  for  delivery,  and  the  defendant  had  then  sent  a 
workman  of  his  own  to  perform  any  additional  work  upon  it,  such 
conduct  on  the  part  of  the  defendant  might  have  amounted  to  an  ac- 
ceptance." 

§  147.  In  Parker  v.  Wallis,^  the  defendants  received  some  turnip- 
seed  under  a  verbal  contract  of  sale,  but  sent  word  at  once  to  plaintiff 
that  it  was  ^^  out  of  condition  ;  "  this  was  denied  by  plaintiff,  who  re- 
fused to  receive  it  back.  The  defendants  then  took  the  seed  out  of  the 
bags,  and  laid  it  out  thin,  alleging  that  it  was  hot  and  mouldy,  and 
that  plaintiff  had  given  them  authority  to  do  so ;  both  these  facts  were 
denied  by  plaintiff.  Plaintiff  was  nonsuited  by  Wightman,  J.,  and 
leave  reserved  to  enter  a  verdict  for  140^.,  the  price  of  the  seed,  if  the 
evidence  sufficed  to  show  acceptance  and  actual  receipt  of  any  part  of 
the  goods.  The  Court  made  the  rule  absolute  for  a  new  trial,  but 
refused  to  enter  verdict  for  plaintiff.  Held,  that  the  act  of  taking 
the  seed  out  of  the  bags  was  susceptible  of  various  constructions.  It 
might  have  been  because  the  seed  was  hot,  or  because  the  plaintiff  had 

^5  0.  B.801.  S5E.  &B.  21. 

^  10  BiDg.  99. 
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aathorized  it.  Bat,  as  the  evidence  stood,  when  the  nonsait  was  or- 
dered, these  were  not  the  facts.  There  remained  a  third  const  rue  tion, 
namely,  that  spreading  out  the  seed  was  an  act  of  ownership,  a  wrong- 
ful act,  if  the  defendants  had  not  accepted  as  owners.  This  was  a 
question  for  the  jury. 

In  Kent  v.  Huskisson  ^  there  was  an  actual  receipt,  but  no  accep- 
tance. The  buyer  gave  an  order  for  sponge,  at  11«.  per  pound.  On 
arrival  of  the  package  it  was  examined,  and  judged  to  be  worth  not 
more  than  6«.  per  pound.  He  at  once  returned  it  by  the  same  carrier. 
Held,  no  acceptance. 

§  148.  A  dealing  with  goods,  so  as  to  justify  a  jury  in  finding  a  con- 
structive acceptance,  may  take  place  as  effectively  with  the  bill  of  lad- 
ing, which  represents  the  goods,  as  with  the  goods  themselves.' 

§  149.  Very  deliberate  consideration  was  given  to  the  whole  subject 
by  the  Queen's  Bench,  in  the  important  case  of  Morton  v.  Tibbett.' 
The  facts  were  that  on  the  25th  of  August,  defendant  made  a  verbal 
agreement  with  plaintiff  for  the  purchase  of  fifty  quarters  of  wheat 
according  to  sample,  each  quarter  to  be  of  a  certain  specified  weight. 
Defendant,  by  agreement,  sent  a  general  carrier  next  morning  to  a 
place  named,  and  the  wheat  was  then  and  there  received  on  boaixL  of 
one  of  the  carrier's  lighters,  for  conveyance  by  canal  to  Wisbeach, 
where  it  arrived  on  the  28th.  In  the  mean  time,  on  the  26th,  the  de- 
fendant resold  the  wheat  by  the  same  sample,  and  on  the  understand- 
ing that  it  was  to  be  of  the  same  weight  per  quarter  as  had  been 
agreed  with  plaintiff;  and  the  wheat  upon  arrival  was  examined  and 
weighed  by  the  second  purchaser  and  rejected,  because  found  to  be  of 
short  weight.  Defendant  thereupon  wrote  to  plaintiff  on  the  SOth, 
also  rejecting  the  wheat  for  short  weight.  The  wheat  remained  in 
possession  of  the  carrier,  who  had  received  it  without  its  being  weighed, 
and  neither  defendant,  nor  any  one  in  his  behalf,  had  seen  it  weighed. 
The  action  was  debt  for  goods  sold  and  delivered,  and  goods  bargained 
and  sold.  Verdict  for  plaintiff,  with  leave  reserved  to  move  for  non- 
suit. The  judgment  of  the  Court  was  unanimous  after  taking  time 
for  consideration,  the  point  for  decision  being  whether  the  verdict  was 
justified  by  any  evidence  that  defendant  had  accepted  the  goods,  and 
actually  received  the  same,  so  as  to  render  him  liable  as  buyer. 

Lord  Campbell  said  that  it  would  be  very  difficult  to  reconcile  the 
cases  on  the  subject,  and  that  the  exact  words  of  the  17th  section  had 
not  always  been  kept  in  recollection.  After  referring  to  the  language, 
he  added :  *^  The  acceptance  is  to  be  something  which  is  to  precede,  or 
at  any  rate  to  be  contemporaneous  with,  the  actual  receipt  of  the  goods ; 
and  is  not  to  be  a  subsequent  act  after  the  goods  have  been  actually 

1  3  B.  &  P.  S33.  and  2  E.  &  £.  592 ;  Meredith  r.  Meigb,  22 

*  Corrie  v.  Anderson,  29  L.  J.  Q.  B.  87,     L.  J.  Q.  B.  401,  and  2  E.  &  B.  364. 

*  19  L.  J  Q.  B.  382,  and  15  Q.  B.  428. 
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received,  weighed,  measured,  or  examined.  As  the  Act  of  Parliament 
expressly  makes  the  acceptance  and  actual  receipt  of  any  part  of  the 
goods  sold  sufficient,  it  must  be  open  to  the  buyer  to  object,  at  all 
events,  to  the  quantity  and  quality  of  the  residue;  and  even  where 
the  sale  is  by  sample,  that  the  residue  offered  does  not  correspond  with 
the  sample."  His  lordship  then  continued,  by  announcing  that :  ^^  We 
are  of  opinion  that  there  may  be  an  acceptance  and  receipt  within  the 
meaning  of  the  Act  without  the  buyer  having  examined  the  goods,  or 
done  anything  to  preclude  him  from  contending  that  they  do  not  cor- 
respond with  the  contract.  The  acceptance  to  let  in  parol  evidence  of 
the  contract  appears  to  vs  to  be  a  different  acceptance  from  that  which 
affords  concliLsive  evidence  of  the  contract  having  beenfvXfilledy 

§  150.  The  distinction  pointed  out  in  this  last  clause  is  important, 
and  should  not  be  lost  sight  of.  The  question  presented  to  the  Court 
may  be,  whether  there  was  a  contract,  or  it  may  be  whether  the  con- 
tract was  fulfilled.  It  is  sufficient  to  show  an  acceptance  and  actual 
receipt  of  a  part,  however  small,  of  the  thing  sold  (as,  for  instance, 
the  half-pound  of  sugar,  in  Hinde  v.  Whitehouse),^  in  order  that  the 
contract  may  ^^be  allowed  to  be  good ; "  and  yet  the  purchaser  may 
well  refuse  to  accept  the  delivery  of  the  bulk,  not  because  there  is  not 
a  valid  contract  proven,  but  because  the  vendor  fails  to  comply  with 
the  contract  as  proven. 

The  decision  of  Lord  Campbell  then  closed  with  declaring :  "  We 
are  therefore  of  opinion  that  although  the  defendant  had  done  nothing 
which  would  have  precluded  him  from  objecting  that  the  wheat  deliv- 
ered to  the  carrier  was  not  according  to  the  contract,  there  was  evi- 
dence to  justify  the  jury  in  finding  that  the  defendant  accepted  and 
received  it." 

§  151.  There  was  very  plain  evidence  that  the  defendant  received  it, 
but  the  only  proof  of  acceptance  was  the  fact  of  the  resale  before  ex- 
amination. The  decision,  therefore,  goes  no  farther,  it  would  seem, 
than  to  determine  that  this  was  such  an  exercise  of  dominion  over 
goods  bought  as  is  inconsistent  with  a  continuance  of  the  right  of  prop- 
erty in  the  vendor,  and  therefore  evidence  to  justify  a  jury  in  finding 
acceptance  as  well  as  actual  receipt  by  the  buyer.  Martin,  B.,  in  Hunt 
V,  Hecht,^  declared  that  this  was  the  whole  scope  of  the  decision ;  and 
again,  in  Coombs  v.  Bristol  and  Exeter  Railway  Company,^  expressed 
his  dissent  from  the  principles  maintained  in  the  opinion  pronounced 
by  Lord  Campbell.  In  Castle  v.  Sworder,*  Cockburn,  C.  J.,  said : 
*'*'  It  must  not  be  assumed  that  I  assent  to  the  decision  in  Morton  v. 
Tibbett." 

§  152.  On  the  other  hand,  Blackburn,  J.,  in  delivering  the  opinion 
of  the  Court  in  Cusack  v.  Robinson,^  on  the  25th  of  May,  1861,  just 

1  7  East,  558.  «  6  H.  &  N.  832 ;  80  L.  J.  Ex.  310. 

3  8  Ex.  8U.  A  1  B.  &  S.  299,  and  30  L.  J.  Q.  B.  261. 

s  8  H.  &  N.  510;  27  L.  J.  Ex.  401. 
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ten  days  after  this  obseryation  of  the  Chief  Justice  in  Castle  v,  Sworder, 
cites  Morton  v.  Tibbett  as  authority  for  the  preposition  —  "  that  the 
acceptance  is  to  be  something  which  is  to  precede,  or  at  any  rate  to  be 
contemporaneous  with,  the  actual  receipt  of  the  goods,  and  is  not  to  be 
a  subsequent  act,  after  the  goods  have  been  actually  received,  weighed, 
measured,  or  examined."  The  Court,  on  this  occasion,  was  composed 
of  only  two  judges,  Blackburn  and  Hill,  J  J.  In  the  same  Court,  in 
February,  1860,  Crompton,  J.,  had  stated,  in  the  case  of  Currie  v.  An* 
derson,^  that  "  before  the  case  of  Morton  v.  Tibbett,  there  was  author- 
ity for  saying  that  there  could  have  been  no  acceptance  and  receipt 
within  the  Statute  of  Frauds  until  the  vendee  had  been  placed  in  such 
connexion  with  the  goods  that  he  could  not  object  to  them  on  account 
of  their  quantity  and  quality ;  and  in  that  case  Lord  Campbell  says,  if 
that  is  the  law,  it  would  be  decisive  against  the  plaintiff,  but  after  a 
careful  review  of  the  cases,  the  Court  came  to  the  conclusion  (which, 
in  this  Court,  must  be  considered  to  be  the  law  of  the  land),  that  in 
order  to  make  an  acceptance  and  receipt  within  the  Statute  of  Frauds, 
it  is  not  necessary  that  the  vendee  should  have  done  anything  to  pre- 
clude himself  from  objecting  to  the  goods.  That  was  the  decision  in 
Morton  v,  Tibbett,  and  from  the  discussion  to-day,  I  have  more  reason 
than  ever  to  be  satisfied  with  it.*' 

§  153.  It  is  fair  to  assume  from  the  foregoing  review,  that,  notwith- 
standing the  observation  of  Cockburn,  C.  J.,  in  Castle  v,  Sworder,  the 
law  is  considered  to  be  settled  in  the  Court  of  Queen's  Bench  in  con- 
formity with  the  decision  in  Morton  v.  Tibbett,  and  that  the  authority 
of  that  case  remains  unshaken  in  that  Court. 

§  154.  In  the  Exchequer,  however,  the  leaning  of  the  judges  is  evi- 
dently adverse  to  the  construction  placed  in  the  Queen's  Bench  apon 
this  clause  of  the  statute,  though  in  no  case  has  there  been  a  decided 
rejection  of  the  authority  of  Morton  v,  Tibbett. 

Hunt  v.  Hecht^  was  decided  in  1853,  and,  therefore,  prior  to  the 
more  recent  cases  in  which  the  judges  of  the  Queen's  Bench  showed 
what  was,  in  the  opinion  of  that  Court,  the  full  extent  of  the  decision 
in  Morton  v,  Tibbett.  The  facts  were,  that  a  number  of  bags  of  bone 
were  sent  by  defendant's  order  to  his  wharfinger,  in  compliance  with  a 
verbal  contract  with  plaintiff.  The  defendant  went  to  plaintiff's  ware- 
house, and  there  inspected  a  heap  of  ox-bones  mixed  with  others  infe- 
rior in  quality.  Defendant  objected  to  the  latter,  but  verbally  agreed 
to  purchase  a  quantity  of  the  others,  to  be  separated  from  the  rest, 
and  ordered  them  to  be  sent  to  his  wharfinger.  The  bags  were  re- 
ceived on  the  9th,  and  examined  next  day  by  the  defendant,  as  soon 
as  he  heard  of  their  being  sent  to  the  wharf,  and  he  at  once  refused  te 
accept  them.  Held,  no  acceptance.  All  the  judges  put  the  case  on 
the  ground  of  the  goods  sold  having  been  mixed  in  bulk  with  others, 

1  2  E.  &  £.  592 ;  29  L.  J.  Q.  B..87.  ^  8  Ex.  8U ;  22  L.  J.  Ex.  293. 
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80  that  no  acceptance  was  possible  till  after  separation,  and  there  was 
no  pretence  that  there  had  been  an  acceptance  after  separation,  other- 
wise than  by  the  wharfinger's  receipt,  which  was  insufficient  for  that 
purpose,  but  Martin,  B.,  said :  *^  There  are  various  authorities  to  show 
that  for  the  purpose  of  an  acceptance  within  the  statute,  the  vendee 
must  have  had  the  opportunity  of  exercising  his  judgment  with  respect 
to  the  articles  sent.  Morton  v.  Tibbett  has  been  cited  as  an  authority 
to  the  contrary,  but  in  reality  that  case  decides  no  more  than  this,  that 
where  the  purchaser  of  goods  takes  upon  himself  to  exercise  dominion 
over  them,  and  deals  with  them  in  a  manner  inconsistent  with  the 
right  of  property  being  in  the  vendor,  that  is  evidence  to  justify  the 
jury  in  finding  that  the  vendee  has  accepted  the  goods,  and  actually 
received  the  same.  The  Court,  indeed,  there  say  that  there  may  be 
an  acceptance  and  receipt  within  the  statute,  although  the  vendee  has 
had  no  opportunity  of  examining  the  goods,  and  although  he  has  done 
nothing  to  preclude  himself  from  objecting  that  they  do  not  correspond 
with  the  contract.  But  in  my  opinion,  an  acceptance,  to  satisfy  the 
statute,  must  be  something  more  than  a  mere  receipt ;  it  means  some 
act  dofUy  after  the  vendee  has  exercised^  or  had  the  means  of  exercising^ 
his  right  of  re^'ection.*^ 

§  155.  In  the  case  of  Coombs  v.  The  Bristol  and  Exeter  Railway 
Company,^  decided  in  1858,  the  same  Court  had  occasion  to  review 
the  subject,  and  Pollock,  C.  B.,  said  that  Hunt  v.  Hecht  had  decided 
^^  that  the  vendee  should  have  an  opportunity  of  rejecting  the  goods. 
The  statute  requires  not  only  delivery  but  acceptance."  Martin,  B., 
said,  **  No  doubt  in  Morton  v,  Tibbett  the  Court  of  Queen's  Bench 
carried  out  the  principle  of  constructive  acceptance  to  an  extent  which 
in  that  case  was  correct :  but  I  adhere  to  that  which  I  said  in  Hunt 
V,  Hecht,  that  much  that  was  there  said  is  doubtful,  and  that  accept- 
ance, to  satisfy  the  statute,  must  be  after  the  opportunity  of  exercising 
an  option,  or  after  the  doing  of  some  act  waiving  it."  Brarawell,  B., 
said  without  qualification,  ^^  The  cases  establish  that  there  can  be  no 
acceptance  where  there  has  been  no  opportunity  of  rejecting."  Wat- 
son, B.,  concurred. 

§  156.  The  subject  of  acceptance  under  the  statute  again  arose  in 
Smith  V.  Hudson,^  decided  in  the  Queen's  Bench  in  Easter  Term, 
1865.  All  the  cases  were  reviewed  by  able  counsel,  and  commented 
on  by  the  judges  in  the  course  of  the  argument.  The  plaintiffs  were 
assignees  of  Willden,  a  bankrupt.  The  defendant,  on  the  3d  of  No- 
vember, 1863,  sold  to  Willden  by  verbal  contract  a  quantity  of  barley, 
according  to  sample.  The  bulk  was  conveyed  by  the  vendor  in  his 
own  wagons  to  the  railway  station,  on  the  7tb  of  November,  and  he 
gave  orders  to  convey  and  deliver  it  to  the  purchaser.  It  was  admit- 
ted that  by  the  custom  of  the  trade  the  purchaser,  notwithstanding 
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the  delivery  of  the  bulk  at  the  station,  had  the  power  of  rejecting  the 
goods  if  found  not  equal  to  sample.  On  the  9th  of  November  Will- 
den  was  adjudicated  a  bankrupt  on  his  own  petition,  without  having 
given  any  orders  or  directions  about  the  barley,  which  still  remained 
at  the  railway  station,  nor  had  he  examined  it  or  given  any  notice 
whether  he  accepted  or  declined  it.  Nothing  had  been  paid  on  ac- 
count of  the  price,  and  on  the  11th  of  November  the  vendor  gave  no- 
tice to  the  railway  company  not  to  deliver  the  goods  to  any  one  but 
himself.  The  corn  was  given  np  to  the  vendor  by  the  Company,  and 
the  assignees  of  Willden  claimed  it  as  the  property  of  the  bankrupt. 
On  the  question  whether  there  had  been  an  acceptance  under  the 
Statute  of  Frauds,  held  by  all  the  judges,  Cockburn,  C.  J.,  Blackburn, 
Mellor,  and  Shee,  JJ.,  that  the  contract  could  not  be  allowed  to  be 
good.  The  Chief  Justice  held  Hunt  v,  Hecht  to  be  binding  on  the 
Court  as  an  authority,  that  where  the  buyer  has  a  right  to  inspect  the 
articles  sold  to  see  whether  they  are  in  accordance  with  the  contract, 
there  is  no  acceptance  till  he  has  time  to  make  the  inspection.  Black- 
burn, J.,  said,  *^  There  must  be  both  acceptance  and  receipt  to  bind 
both  purchaser  and  vendor  under  the  statute."  And  in  all  the  opin- 
ions it  was  held  that  the  countermand  of  the  vendor  before  the  goods 
had  been  delivered  according  to  his  order,  and  before  acceptance,  put 
an  end  to  the  contract,  and  deprived  the  assignees  of  the  power  to 
accept,  on  behalf  of  the  bankrupt. 

§  16^  a.  The  authority  of  Morton  v.  Tibbett  was  fully  recognized, 
and  its  principle  adopted  by  the  Court  of  Appeal  in  the  case  of  Kib- 
ble V,  Gough,  decided  in  1878.^  The  plaintiff  verbally  agreed  to  sell 
barley  to  the  defendant,  the  same  to  be  well  dressed  and  equal  to  sam- 
ple. In  the  defendant's  absence  his  foreman  received  the  barley, 
which  was  delivered  in  several  instalments,  examined  it,  and  gave  a 
receipt  for  each  instalment,  with  the  words,  ^^  not  equal  to  sample.'' 
The  defendant  afterwards  personally  examined  the  barley,  and  rejected 
it  on  the  ground  that  it  was  not  properly  dressed  and  not  equal  to 
sample. 

In  an  action  for  goods  sold  and  delivered  the  jury  found,  in  answer 
to  questions  left  to  them  by  Pollock,  B.,  at  the  trial :  1st,  that  there 
was  an  acceptance  by  the  defendant  of  part  of  the  barley  ;  and  2dly, 
that  the  barley  was  equal  to  sample  and  properly  dressed.  Upon  the 
argument  of  a  rule  for  a  new  trial,  obtained  on  the  ground  of  misdi- 
rection, and  that  the  verdict  was  against  the  weight  of  evidence,  it 
was  argued  for  the  defendant  that  there  was  misdirection  on  the  part 
of  the  judge  in  holding  that  there  was  any  evidence  to  go  to  the  jury 
of  acceptance  under  the  Statute  of  Frauds,  upon  the  ground  appar- 
ently* that  the  defendant's  foreman,  having  given  a  receipt  with  the 

1  38  L.  T.  N.  S.  204.    See,  also,  Grimold-    however,  the  decision  turned  npon  another 
hy   ».  Wells,  L.  R.  10  C.  P.  891,  where*     point. 
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words  "  not  equal  to  sample  "  upon  it,  could  not  be  held  to  have  ac- 
cepted it  within  the  meaning  of  the  statute,  and  that  the  question 
therefore,  whether  it  was  equal  to  sample  or  not,  neyer  arose,  because 
there  was  no  valid  contract  between  the  parties.  The  authority  of 
Morton  v.  Tibbett  was  attacked,  but  all  the  Lords  Justices  (Bramwell, 
Brett,  and  Cotton)  referred  with  approval  to  the  principle  there  laid 
down,  and  held  that  there  was  evidence  for  the  jury  of  an  acceptance 
sufficient  to  satisfy  the  statute.  That  being  so,  the  question  whether 
the  barley  was  equal  to  sample  or  not  was  clearly  one  for  the  jury  to 
decide,  and  they  had  answered  it  in  favour  of  the  plaintiff.  Lord 
Justice  Brett  refers  in  these  terms  to  the  acceptance  necessary  under 
the  statute:  *^  There  must  be  an  acceptance  and  an  actual  receipt ;  no 
absolute  aeeeptance^  but  an  acceptance  which  covld  not  have  been  made 
except  on  admission  of  the  contract^  and  that  the  goods  were  sent  under 
it.  I  am  of  opinion  that  there  was  a  sufficient  acceptance  under  the 
Statute  of  Frauds,  although  there  was  (still)  a  power  of  rejection." 
And  then,  after  reviewing  the  cases  and  referring  with  approval  to 
Morton  v.  Tibbett,  he  adds :  "  The  goods  then  were  sold  by  valid 
contract^  actually  delivered  aud  received,  and  after  this  the  vendee  ob- 
jects to  them.  J[f  they  had  not  been  equal  to  the  sample^  I  say  that  it 
was  not  even  then  too  late  to  object ;  but  they  were  equal  to  sample 
and  they  were  (properly)  dressed." 

And  Cotton,  L.  J.,  says,  ^'  All  that  is  wanted  is  a  receipt,  and  such 
an  acceptance  of  the  goods  as  shows  that  it  has  regard  to  the  contract : 
but  the  contract  may  yet  be  left  open  to  objection." 

In  Rickard  v.  Moore,^  decided  in  the  same  year,  the  plaintiff  ver- 
bally sold  by  sample  to  the  defendant  six  bales  of  wool.  The  goods 
were  sent  off  by  the  plaintiff,  and  delivered  at  a  railway  station,  and 
were  received  there  and  taken  home  by  the  defendant,  who  then  un- 
packed the  wool,  and  wrote  the  same  day  to  the  plaintiff  that  two  bales 
were  inferior  to  sample,  asking  what  was  to  be  done  in  the  matter. 
Plaintiff  replied  denying  that  the  bales  were  not  equal  to  sample. 
The  defendant  was  away  from  home  when  this  letter  arrived.  Four 
days  afterwards  he  returned  home,  and  after  reading  the  plain  tiff  ^s 
letter  sent  the  goods  back  to  the  railway  station,  and  telegraphed  to 
the  plaintiff  rejecting  them.  During  these  four  days  the  defendant 
admitted  that  he  had  offered  the  goods  for  sale  in  the  market,  stating, 
however,  that  he  had  not  accepted  them,  and  that  he  would  have  to 
make  other  arrangements  before  he  could  sell.  In  an  action  for  goods 
sold  and  delivered  the  defendant  (inter  alia)  pleaded,  first,  that  there 
was  no  acceptance  or  actual  receipt  to  take  the  case  out  of  the  Statute 
of  Frauds  ;  and,  secondly,  that  he  had  properly  rejected  the  goods  as 
not  equal  to  sample.  The  jury  found  at  the  trial  that  two  of  the  bales 
were  not  equal  to  sample^  and  Hawkins,  J.,  thereupon  directed  a  ver- 

1  38  L.  T.  N.  S.  841,  C.  A. 


136  FORMATION  OP  THE  CONTRACT.  [BOOK  I. 

diet,  and  gave  judgment  for  tbe  defendant.  On  appeal,  Bramwell, 
L.  J.,  held  both  points  in  the  defendant's  favour,  distinguishing  Kibble 
V.  Gough  upon  the  question  of  acceptance  within  the  Statute  of 
Frauds,  upon  the  ground  that  in  that  case  the  jury  had  found  that 
there  was  in  fact  an  acceptance  of  the  goods  by  the  defendant,  and 
that  there  was  evidence  to  justify  that  finding.  In  this  judgment 
Baggallay,  L.  J.,  concurred.  Thesiger,  L.  J.,  while  not  differing 
from  the  judgment  of  Bramwell,  L.  J.,  preferred  to  rest  his  judgment 
upon  the  second  point  taken,  viz.,  that  whether  or  not  there  was  an 
acceptance  to  satisfy  the  statute,  the  defendant  had  done  nothing  to 
waive  his  right  to  reject  the  goods  as  not  equal  to  sample,  and  the 
jury  had  found  as  a  fact  that  the  goods  were  not  equal  to  sample. 
Morton  v.  Tibbett,  though  cited  in  the  argument,  is  not  directly 
referred  to  in  the  judgments,  but  it  is  quite  clear  from  what  was  said 
by  Bramwell  and  Thesiger,  L.  JJ.,  that  both  recognized  and  adopted 
the  distinction  between  an  acceptance  such  as  would  satisfy  the  Stat- 
ute of  Frauds,  in  other  words  a  conditional  acceptance^  and  an  accept- 
ance of  the  goods  as  equal  to  sample. 

§  156  6.  The  case  of  Smith  v.  Hudson,^  already  referred  to,  ante^ 
p.  133,  is  worthy  of  note,  also,  on  another  ground.  It  clearly  recog- 
nizes and  maintains  the  long-established  doctrine  that  the  acceptance 
and  actual  receipt  are  distinct  things,  both  of  which  are  essential  to 
the  validity  of  the  contract.  This  would  seem  sufficiently  clear  from 
the  language  of  the  statute,  but  on  more  than  one  occasion  remarks 
had  been  made  by  eminent  judges,  suggesting  doubt  upon  the  ques- 
tion. Thus,  in  Castle  v.  Sworder,*  Crompton,  J.,  said,  **  I  have  some- 
times doubted  whether  there  is  much  distinction  between  receipt  and 
acceptance ;  "  and  Cockburn,  C.  J.,  said,  ^*  I  think  those  terms  (t.  e., 
acceptance  and  receipt)  are  equivalent."  In  Marvin  v,  Wallace,^  also, 
Erie,  J.,  said,  according  to  one  report,  '*  I  believe  that  the  party  who 
inserted  the  words  had  no  idea  what  he  meant  by  acceptance.  That 
opinion  I  found  on  the  everlasting  discussion  which  has  gone  on,  as  if 
possession  according  to  law  could  mean  only  manual  prehension."  It 
is  probable,  however,  both  from  the  context  and  from  the  point  in  dis- 
pute, that  his  lordship  is  more  correctly  represented  in  another  report, 
as  saying,  ^'  I  believe  that  the  persons  who  framed  the  statute,  and 
inserted  the  words  ^  actually  received  the  same,'  had  no  clear  idea  of 
their  meaning,"  &c.  It  may  confidently  be  assumed,  however,  that 
the  construction  which  attributes  distinct  meanings  to  the  two  expres- 
sions, "  acceptance  "  and  "  actual  receipt,"  is  now  too  firmly  settled  to 
be  treated  as  an  open  question,  and  this  is  plainly  to  be  inferred  from 
the  opinions  delivered  in  Smith  v.  Hudson. 
'  §  157.  Acceptance  by  the  vendee  may  be  prior  to  the  actual  receipt 
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of  the  goods,  as,  for  instance,  when  he  has  inspected  and  approved  the 
specific  goods  at  or  before  the  time  of  purchasing.  Thus,  in  Cnsack 
V.  Robinson,^  where  the  buyer  was  shown  a  lot  of  156  firkins  of  but- 
ter, in  the  vendor's  cellar,  and  had  the  opportunity  of  inspecting  as 
many  of  them  as  he  pleased,  and  did  in  fact  open  and  inspect  six  of 
the  firkins,  and  then  agreed  to  buy  them,  and  the  goods  were  then 
forwarded  to  the  purchaser  by  a  carrier  according  to  his  directions,  it 
was  held  that  there  was  sufficient  evidence  to  justify  the  jury  in  find- 
ing an  acceptance,  and  that  the  acceptance  before  the  bargain  was  con- 
cluded was  a  compliance  with  the  statute.  This  question  was  raised, 
but  not  decided,  in  Saunders  t;.  Topp,^  which  is  referred  to  by  Black- 
bum,  J.,  in  delivering  the  opinion  of  the  Court  in  Cusack  v.  Robinson. 

§  158.  In  deciding  Cusack  v.  Robinson,  the  Court  distinguished  it 
from  Nicholson  v.  Bower,'  because  in  the  latter  case  there  had  been 
no  specific  goods  selected  and  fixed  on  in  advance.  Bower  had  made 
a  verbal  sale  of  about  140  quarters  of  wheat,  by  sample,  to  be  deliv- 
ered by  rail  in  London.  The  wheat  was  received  at  the  London 
depdt,  and  warehoused  by  the  railway  company,  and  the  purchasers 
sent  a  carman  to  get  a  sample,  and,  after  inspecting  it,  told  him  not  to 
cart  the  wheat  home  at  present.  The  purchasers  were  really  in  insol- 
vent circumstances,  and  immediately  after  the  interview  with  the  car- 
man determined  to  stop  payment,  and  they  therefore  thought  it  would 
be  dishonest  to  receive  the  wheat,  although  equal  to  sample,  when 
they  knew  they  could  not  pay  for  it.  All  the  judges  held,  that  there 
had  been  no  acceptance  in  fact,  and  the  assignees  of  the  purchasers 
were  not  allowed  to  retain  a  yerdict  in  their  favour. 

In  Saunders  v.  Topp,^  the  defendant  had  selected  forty-five  couple 
of  ewes  and  lambs  at  the  plaintiff's  farm,  and  ordered  them  to  be  sent 
to  his  own  farm,  where  they  were  received  by  his  agent.  He  then 
ordered  them  to  be  sent  to  another  place,  where  he  saw  them  and 
counted  them  over,  and  said,  **^  it  is  all  right.*'  The  Court  declined 
to  decide  whether  the  previous  selection  was  equivalent  to  an  accept- 
ance (a  point  subsequently  decided  in  the  affirmative  in  Cusack  v. 
Robinson,  ut  supra),  but  held  that  the  subsequent  action  of  the  de- 
fendant was  sufficient  to  justify  the  jury  in  finding  an  acceptance  after 
delivery. 

§  159.  In  one  case,^  Maule,  J.,  seems  to  have  been  strongly  of  opin- 
ion that  it  was  sufficient  to  prove  acceptance  of  part  of  the  goods  by 
the  buyer,  after  action  brought^  but  the  Court  declined  to  decide  the 
point  without  further  argument,  and  the  case  was  settled.  All  the 
recent  authorities  are  adverse  to  this  dictum,  which  rested  upon  the 
assumption  that  the  fact  of  acceptance  was  a  mere  question  of  evi- 
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dence,  whereas  the  statute  makes  it  essential  to  the  yalidity  of  the 
contract  in  a  court  of  justice.  The  report  of  the  case  shows  that  the 
judges  had  not  the  language  of  the  statute  before  them.  The  point 
is  also  ruled  adversely  to  this  opinion  of  Maule,  J.,  in  Bill  v.  Ba- 
ment.1 

§  160.  It  is  settled  that  the  receipt  of  goods  by  a  carrier  or  wharf- 
inger appointed  by  the  purchaser  does  not  constitute  an  acceptance, 
these  agents  having  authority  only  to  receive,  not  to  accept,  the  goods 
for  their  employers.^ 

§  161.  Among  the  numerous  cases  in  which  the  Courts  have  set 
aside  verdicts  on  the  ground  that  the  jury  had  found  acceptance  by 
the  buyer  without  sufficient  evidence,  some  may  be  found  which  are 
not  readily  reconcileable  with  the  principle  that  a  dealing  with  the  ar- 
ticle in  a  manner  inconsistent  with  the  continuance  of  the  right  of 
property  in  the  vendor  is  a  constructive  acceptance. 

Curtis  V.  Pugh  ^  is  an  instance  of  this  class.  The  action  was  debt 
for  goods  sold  and  delivered.  The  purchaser  had  given  a  verbal  order 
for  three  hogsheads  of  Scotch  glue,  to  be  of  the  description  called 
^*'  Cox^s  best."  The  plaintiff,  the  vendor,  sent  two  hogsheads,  all  that 
he  was  able  to  deliver  at  the  time,  to  a  wharf  in  London.  Defendant 
removed  them  to  his  own  warehouse,  and  there  unpacked  the  whole  of 
the  glue  and  put  it  into  twenty  bags.  On  examination,  the  defend- 
ant considered  the  glue  inferior  to  the  quality  ordered,  and  so  informed 
plaintiff*s  agent  on  the  next  day.  The  plaintiff's  brother  admitted, 
on  inspection,  two  days  later,  that  part  of  the  glue,  but  not  an  un- 
usual proportion,  was  inferior,  and  offered  to  make  an  allowance,  but 
refused  to  take  it  back  because  it  had  been  unpacked  and  put  into 
bags,  which  was  not  necessary  for  the  purpose  of  examination,  and 
because  the  glue,  when  once  unpacked,  could  not  be  replaced  in  the 
same  condition  in  the  hogsheads.  Lord  Denman,  C.  J.,  was  of  opin- 
ion that  the  defendant  had  not  in  fact  intended  to  accept  the  glue,  but 
told  the  jury  that  *^  if  the  defendant  had  done  any  act  altering  the 
condition  of  the  article^  that  was  an  acceptance,  and  that  the  question 
for  them  was  whether  or  not  the  act  of  putting  the  glue  into  the  bags 
had  altered  its  condition."  The  Lord  Chief  Justice  then  left  it  to  the 
jury  to  say  **  whether  the  glue  was  *  Cox's  best,'  and  whether  the  de- 
fendant had  dealt  with  it  8o  as  to  make  it  his  own^^*  or  had  done  no 
more  than  was  necessary  to  examine  the  quality.  All  these  questions 
were  decided  in  plaintiff's  favour  by  the  jury,  but  the  Court,  on  mo- 
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814;  Acebal  v.  Levy,  10  Bing.  376;  Mere-  L.  J.  Q.  B.  145. 
dith  V.  Metgh,  2  E.  &  B.  870,  and  22  L.  J.        <  10. Q.  B.  111. 
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tion,  parsaant  to  leave  reseryed,  directed  a  nonsuit,  Lord  Deninan 
saying,  ^^  In  what  I  stated  I  certainly  carried  the  doctrine,  as  to  ac- 
ceptance, a  step  further  than  I  ought."  Patteson,  J.,  said,  ^^  My 
Lord  Chief  Justice  went  a  step  further  in  his  ruling  than  the  authori- 
ties warrant,"  and  Coleridge  and  Wightman,  JJ.,  concurred. 

This  case  appears  to  be  identical  in  principle  with  Parker  t;.  Wallis 
(5  E.  &  B.  21),  and  the  two  decisions  to  be  irreconcileable.  The  jury 
having  found  the  facts  in  favour  of  plaintiff,  there  was  ample  evidence 
of  a  dealing  with  the  goods  which  was  wrongful  unless  the  buyer  was 
owner,  and  the  constructive  acceptance  was  therefore  complete,  ac- 
cording to  the  more  recent  decisions. 

§  162.  The  cases  are  not  entirely  consistent  on  the  point  whether 
mere  silence  and  delay  of  the  purchaser  in  notifying  refusal  of  goods 
forwarded  by  his  order  suffice  to  constitute  constructive  acceptance. 
The  fair  deduction  from  the  authorities  seems  to  be  that  this  is  a 
question  of  degree,  that  a  long  and  unreasonable  delay  would  afford 
stringent  proof  of  acceptance,  while  a  shorter  time  would  merely  con- 
stitute »ome  evidence  to  be  taken  into  consideration  with  the  other 
circumstances  of  the  case. 

§  163.  In  Bushel  v,  Wheeler,^  in  the  Court  of  Queen's  Bench,  de- 
fendant ordered  certain  machinery  to  be  sent  to  him  at  Hereford  by 
the  Hereford  sloop.  It  was  sent  on  the  23d  of  April,  and  an  invoice 
for  the  goods  at  three  months'  credit  was  forwarded  in  a  letter  of  ad- 
vice to  defendant  on  the  25th  of  April.  The  carrier  placed  the  goods 
in  a  warehouse  on  his  own  wharf  on  their  arrival  at  Hereford,  and  no- 
tice was  given  to  defendant.  No  communication  on  the  subject  of 
the  goods  was  made  by  defendant  till  the  7th  of  October,  when  they 
were  rejected.  The  defendant  proved,  however,  that  after  the  arrival 
of  the  goods  at  the  warehouse,  he  had  seen  them,  and  informed  the 
warehouseman  that  he  did  not  intend  to  take  them.  Erskine,  J., 
directed  a  verdict  for  defendant,  with  leave  to  move  to  enter  a  verdict 
for  plaintiff..  The  Court  refused  to  enter  a  verdict  for  plaintiff,  but 
held  that  there  was  evidence  of  acceptance  to  go  to  the  jury,  and  or- 
dered a  new  trial.  Lord  Denman  said  that  the  *^  lapse  of  time,  con- 
nected with  the  other  circumstances,  might  show  an  acceptance^  and 
this  was  a  question  of  fact  for  the  jury."  Williams,  J.,  said  that 
there  might  be  a  constructive  receipt  as  well  as  delivery  :  and  ^^  it 
being  once  established  that  there  may  be  an  actual  receipt  by  acqui- 
escence, wherever  such  a  case  is  set  up,  it  becomes  a  question  for  the 
jury."  Coleridge,  J.,  said  that  the  goods  were  carried  by  vendee's 
orders  within  a  reasonable  time  to  a  particular  warehouse.  "  That 
comes  to  the  same  thing  as  if  they  had  been  ordered  to  be  sent  to  the 
vendee's  own  house,  and  sent  accordingly.  In  such  a  case,  the  vendee 
would  have  had  the  right  to  look  at  the  goods  and  return  them  if  they 

1  15  Q.  B.  442. 
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did  not  correspond  to  order.  But  here  the  vendee  took  no  notice  of 
the  arrival,  and  makes  no  communication  to  the  party  to  whom  alone 
a  communication  was  necessary." 

§  164.  In  Norman  v.  Phillips,^  in  the  Exchequer,  the  Court  felt 
bound  by  Bushel  v.  Wheeler,  but  declined  to  apply  it  to  the  case  be- 
fore them.  Defendant  ordered  from  plaintiff  certain  yellow  deals, 
with  directions  to  send  them  to  a  specified  station  of  the  Great  West- 
ern Railway,  to  be  forwarded  to  him  as  on  previous  occasions.  The 
order  was  given  on  the  17th  of  April ;  the  deals  arrived  at  the  station 
on  the  19th,  on  which  day  the  defendant  was  informed  of  the  arrival 
by  the  railway  clerk,  and  said  he  would  not  take  them.  An  invoice 
was  sent  on  the  27th  of  April,  which  defendant  received  and  kept, 
but  it  did  not  appear  that  he  had  ever  seen  the  deals.  On  the  28th 
of  May,  defendant  informed  plaintiff  that  he  declined  to  take  the 
goods.  Pollock,  C.  B.,  refused  to  nonsuit,  and  directed  the  jury  to 
find  for  plaintiff,  with  leave  reserved  to  defendant  to  move  for  nonsuit 
or  verdict  for  him.  All  the  judges  concurred  in  making  the  rule  abso- 
lute. Alderson,  B.,  remarked  during  the  argument  that  it  was  diffi- 
cult to  distinguish  the  case  from  Bushel  v,  Wheeler,  and  it  is  percep- 
tible, from  the  language  of  all  the  judges,  that  they  did  not  yield  entire 
assent  to  that  case.  Bushel  t;.  Wheeler  was,^ however,  mentioned  as  a 
'*  well-considered  case  "  in  Morton  v,  Tibbett  (an^e,  p.  180) :  and  in 
Parker  v.  Wallis,^  Lord  Campbell  said  arguendo^  that  ^'  detention  of 
the  goods  for  a  long  and  unreasonable  time  by  the  vendee  is  evidence 
that  he  has  accepted  them.''  In  Smith  v.  HVidson  (34  L.  J.  Q.  B. 
145),  Blackburn,  J.,  refers  to  Morton  v.  Tibbett  as  establishing  that 
lapse  of  time  is  some  evidence  of  acceptance ;  and  observations  to  a 
similar  effect  are  to  be  found  in  the  opinion  delivered  by  Parke,  B., 
in  Cunliffe  v.  Harrison  (6  Ex.  906). 

§  165.  In  Nichols  v.  Plume,^  a  quantity  of  cyder  was  sent  to  de- 
fendant, who  had  ordered  it  verbally,  but  he  refused  to  receive  it,  and 
caused  it  to  be  lodged  in  a  warehousenn  the  neighbourhood  not  be- 
longing to  him.  The  cyder  was  not  returned  to  plaintiff,  nor  did  de- 
fendant send  him  any  notice  of  his  intention  not  to  use  it.  Best,  C. 
J.,  held  that  there  had  been  no  acceptance  under  the  statute.  The 
report  does  not  show  the  length  of  the  delay  which  elapsed,  nor  was 
the  question  raised  whether  there  had  been  constructive  acceptance 
by  unreasonable  delay. 

§  166.  When  goods  are  marked  with  the  name  of  the  purchaser, 
by  his  consent,  this  constitutes  an  acceptance  of  the  goods,  if  all  the 
terms  of  the  contract  have  been  agreed  on,  but  not  an  actual  receipt, 
and  the  sale  cannot  be  allowed  to  be  good,  without  further  proof  of 
delivery.* 

1  14  M.  A  W.  277.  »  1  C.  &  P.  272. 
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§  167.  The  acceptance  of  part  of  the  goods  bought  makes  the  con- 
tract good  for  the  whole,  even  in  cases  where  some  of  the  goods  are  not 
yet  in  existence,  but  are  to  be  manofactared. 

In  Scott  t;.  The  Eastern  Counties  Railway  Company,^  the  defend- 
ants ordered  a  number  of  lamps  from  the  plaintiff,  a  manufacturer,  of 
which  one,  a  triangular  lamp,  was  of  a  very  peculiar  construction,  and 
was  not  ready  for  delivery  until  nearly  two  years  after  the  order.  In 
the  mean  time,  and  in  the  same  month  when  the  order  was  given,  all 
the  other  lamps  were  delivered  and  paid  for.  The  defendants  rejected 
the  triangular  lamp,  and  it  was  objected  on  action  brought  that  their 
acceptance  of  the  other  lamps  two  years  earlier,  and  when  the  trian- 
gular lamp  was  not  in  existence,  could  not  be  considered  a  part  ac- 
ceptance of  that  lamp.  The  Court,  however,  held  the  contract  entire 
for  all  the  lamps,  and  that  the  acceptance  and  actual  receipt  of  some 
of  them  made  the  contract  good  for  all. 

§  168.  In  Elliott  v.  Thomas,^  there  was  a  joint  order  for  common 
steel  and  for  cast  steel.  The  common  steel  was  accepted,  but  there 
WHS  a  dispute  about  the  cast  steel,  and  the  question  was,  whether  the 
acceptance  of  the  former  su£Bced  to  make  the  whole  contract  valid, 
and  it  was  so  held.  Parke,  B.,  in  giving  the  decision,  explained 
Thompson  v.  Maceroni,'  in  which  the  language  of  the  opinion  seemed 
adverse  to  the  view  taken  by  the  Court,  by  showing  that  this  last- 
named  case  turned  entirely  on  the  form  of  the  action,  which  was  for 
goods  sold  and  delivered^  an  action  clearly  not  maintainable  for  such 
part  of  the  goods  as  had  not  been  actually  delivered  to  the  buyer. 

§  169.  So  where  there  was  a  verbal  contract  of  sale,  by  the  terms 
of  which  the  thing  was  to  be  resold  to  the  vendor  at  a  fixed  price  in  a 
particular  event,  the  acceptance  by  the  purchaser  in  the  first  instance 
takes  the  whole  agreement,  as  an  entire  contract,  out  of  the  statute, 
and  he  cannot  object,  when  afterwards  sued  on  the  stipulation  for  the 
resale,  that  this  contract  was  not  in  writing,  and  that  there  had  been 
no  acceptance  nor  actual  receipt.^ 


V,  Parker,  2  B.  &  C.  37 ;  Proctor  r.  Jones,  2 
C.  &  P.  532 ;  Hodgson  v.  Le  Bret,  1  Camp. 
238 ;  Boalter  v.  Amott,  I  C.  &  M.  334 ;  An- 
derson V.  Scott,  in  note  to  Hodgson  v,  Le 
Bret,  1  Camp.  235,  in  which  Lord  Ellenbor- 
ongh  held,  that  the  cutting  off  the  pegs  by 
which  the  wine  in  casks  was  tasted,  and  the 
marking  of  defendant's  initials  on  the  cask 
in  his  presence,  waa  an  incipient  delivery,  suf- 
ficient to  take  the  case  out  of  the  statute. 
But  this  case  was  disapproved  by  Best,  C.  J., 
in  Proctor  i;.  Jones,  tupra,  aod  by  Alderson, 
B.,  in  Saunders  v,  Topp,  4  Ex.  390. 

In  Mr.  Chitty's  valuable  Treatise  on  Con- 
tracts, he  cites  the  foregoing  authorities  in 
support  of  the  principle,  that,  "  in  no  case 


can  the  marking  of  goods  with  the  name  of 
the  purchaser  by  his  consent,  constitute  an 
acceptance  within  the  act,  unless  it  appear 
from  tlie  evidence  that  the  goods  have  been 
delivered  to  the  purchaser."  P.  375,  llth 
ed.  It  is  submitted  that  a  thorough  exam- 
ination of  the  cases  will  show  the  true  prin- 
ciple to  be  more  accurately  stated  as  given 
in  tho  text  above,  than  in  the  foregoing  pas- 
sage in  the  Treatise  on  Contracts. 

M2  M.  &  W.  83. 

«  3  M.  &  W.  176. 

s  8  B.  &  C.  1.  See,  also,  Bigg  v,  Whis- 
kin,  14  C.  B.  195. 

«  Williams  v.  Burgess,  10  A.  &  E.  499. 
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§  170.  The  effect  of  the  acceptance  and  actual  receipt  of  the  goods, 
or  part  of  them,  is  to  prove  that  there  was  a  contract  of  sale,  and  this 
effect  is  produced,  although  there  may  be  a  dispute  between  the  parties 
as  to  the  terms  of  the  contract.  Such  dispute  is  to  be  determined  od  the 
parol  evidence,  as  all  other  questions  of  fact  are,  by  the  jury.  Where 
the  goods  have  been  accepted,  litigation  may  arise  on  various  ques- 
tions, for  instance,  as  to  the  price ;  whether  the  sale  was  for  cash  or 
on  credit;  whether  notes. or  acceptances  were  to  be  given,  &c.  This 
point  may  not  only  be  inferred  from  the  decisions  already  referred  to, 
especially  that  in  Morton  v,  Tibbett,  but  was  expressly  decided  in 
Tomkinson  v.  Staight.^ 

The  defendant  in  that  case  was  alleged  to  have  bought  a  piano  from 
the  plaintiff;  which  was  delivered  to  him  at  his  house,  and  payment 
'  demanded.  He  said  he  would  not  pay,  insisting  that  the  agreement 
was  that  he  should  retain  the  piano. as  security  for  some  bills  of  ex- 
change bought  from  the  plaintiffs.  The  defendant  refused  to  let  the 
plaintiff  take  back  the  piano,  and  kept  it.  Held,  that  the  acceptance 
being  fully  proven,  the  statute  was  satisfied,  and  that  the  dispute  about 
the  terms  of  the  contract  thus  proven  to  exist  was  matter  of  fact  for 
decision  by  the  jury  on  the  parol  evidence  which  was  properly  let  in 
at  the  trial. 

§  171.  An  acceptance  by  the  purchaser  can  have  no  effect  to  satisfy 
the  statute  after  the  vendor  has  disaffirmed  the  parol  contract.  In 
Taylor  v.  Wakefield,^  there  was  a  verbal  agreement  between  the 
owner  of  goods  and  his  tenant,  who  had  possession  of  them,  that  the 
latter  might  purchase  them  at  the  expiration  of  his  tenancy,  but  was 
not  to  take  them  till  the  money  was  paid.  At  the  termination  of  the 
tenancy,  the  buyer  tendered  the  price,  but  the  vendor  refused  it,  and 
denied  the  validity  of  the  bargain.  The  buyer  then  proceeded  to  take 
"*  away  the  goods,  but  the  vendor  prevented  him.  Trover  by  the  buyer 
against  the  vendor.  Held^  no  evidence  for  the  jury  of  acceptance 
and  delivery,  because  the  vendor  had  disaffirmed  the  contract  before 
the  buyer  took  to  the  goods. 

SECTION  n.  —  WHAT  IS  AN  ACTUAL  RECEIPT. 

§  172.  This  question  is  not  free  from  difficulty,  nor  have  the  cases 
always  been  consistent.  The  circumstances  in  which  the  goods  hap- 
pen to  be  at  the  time  of  the  contract  afford  the  basis  of  a  convenient 
arrangement  for  reviewing  the  authorities.  The  goods  sold  may  be  in 
possession  — 

1.  Of  the  buyer  as  bailee  or  agent  of  the  vendor  ; 

2.  Of  a  third  person,  whether  or  not  bailee  or  agent  of  the  vendor ; 
8.  Of  the  vendor  himself,  and  this  is  the  most  usual  case. 

^  25  L.  J.  C.  P.  85,  and  17  C.  B.  697.  >  6  E.  &  B.  765. 
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§  178.  1.  When  the  goods  at  the  time  of  the  contract  are  already 
in  poQsession  of  the  purchaser,  it  may  be  difficult  to  prove  actual  re- 
ceipt. But  wherever  it  can  be  shown  that  the  purchaser  has  done 
acts  inconsistent  with  the  supposition  that  his  former  possession  has 
remained  unchanged,  these  acts  may  be  proven  by  parol,  and  it  is  a 
question  of  fact  for  the  jury  whether  the  acts  were  done  because  the 
purchaser  had  taken  to  the  goods  as-  owner.  The  principle  is  illus- 
trated in  the  case  of  Edan  v.  Dudfield.^ 

In  that  case  the  defendant,  agent  of  plaintiff,  had  in  his  possession 
goods  which  he  had  entered  at  the  Custom  House  in  his  own  name, 
but  which  belonged  to  the  plaintiff.  He  agreed  to  buy  them  at  a  dis- 
count on  the  invoice  cost,  and  afterwards  sold  them.  On  action  for 
the  price  it  was  strenuously  maintained  by  Sir  Fitzroy  Kelly,,  that 
where  the  goods  exceeding  10/.  in  value  were  already  in  possession  of 
the  alleged  buyer,  there  could  be.  no  valid  sale  under  the  Statute  of 
Frauds,  without  a  writing ;  because,  although  there  might  be  a  virtual^ 
there  could  not  possibly  be  an  actual  receipt.  But  the  Court,  after 
time  to  consider,  held,  that  there  was  evidence  to  justify  the  jury  in 
finding  an  actual  receipt,  saying,  ^'  We  have  no  doubt  that  one  person 
in  possession  of  another's  goods  may  become  the  purchaser  of  them 
by  parol,  and  may  do  subsequent  acts,  without  any  writing  between 
the  parties,  which  amount  to  acceptance  (receipt  ?).  And  the  effect 
of  such  acts,  necessarily  to  be  proven  by  parol  evidence,  must  be  sub- 
mitted to  a  jury." 

In  Lillywhite  v.  Devereux,?  the  Exchequer  Court  observed, "  No 
doubt  can  be  entertained  after  the  case  of  Edan  v.  Dudfield,  which 
was  well  decided  by  the  Court  of  Queen's  Bench,  that  this  is  a  ques- 
tion of  fact  for  the  jury ;  and  that,  if  it  appears  that  the  conduct  of  a 
defendant  in  dealing  with  goods  already  in  his  possession  is  wholly 
inconsistent  with  the  supposition  that  his  former  possession  continues 
unchanged,  he  may  properly  be  said  to  have  accepted  and  actually  re- 
ceived such  goods  under  a  contract,  so  as  to  take  the  case  out  of  the 
operation  of  the  Statute  of  Frauds :  as,  for  instance,  if  he  sells  or  at- 
tempts to  sell  goods,  or  if  he  disposes  absolutely  of  the  whole  or  any 
part  of  them,  or  attempts  to  do  so,  or  alter  the  nature  of  the  property^ 
or  the  like."  In  this  case,  however,  the  Court  disagreed  with  the  jury, 
and  set  aside  their  verdict,  as  not  justified  by  the  evidence. 

§  174.  2.  When  the  goods,  at  the  time  of  the  sale,  are  in  possession 
of  a  third  person,  an  actual  receipt  takes  place  when  the  vendor,  the 
purchaser,  and  the  third  person  agree  together  that  the  latter  shall 
cease  to  hold  the  goods  for  the  vendor  and  shall  hold  them  for  the  purr 
chaser.  They  were  in  possession  of  an  agent  for  the  vendor,  and 
therefore,  in  contemplation  of  law,  in  possession  of  the  vendor  himself ; 
and  they  become  in  the  possession  of  an  agent  for  the  purchaser,  and 

1  1  Q.  B.  806.  •    a  15  M.&  W.  285. 
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therefore  in  that  of  the  purchaser  himself.^  But  it  is  important  to  re- 
mark that  all  of  the  parties  must  join  in  this  agreement,  for  the  agent 
of  the  vendor  cannot  be  converted  into  an  agent  for  the  vendee  without 
his  own  knowledge  and  consent.  Therefore,  if  the  seller  have  goods 
in  possession  of  a  warehouseman,  a  wharfinger,  carrier,  or  any  other 
bailee,  his  order  given  to  the  buyer  directing  the  bailee  to  deliver  the 
goods  or  to  hold  them  subject  to  the  control  of  the  buyer,  will  not 
effect  such  a  change  of  possession  as  amounts  to  actual  receipt,  unless 
the  bailee  accepts  the  order  or  recognizes  it,  or  consents  to  act  in  ac- 
cordance with  it ;  and  until  he  has  so  agreed,  he  remains  agent  and 
bailee  of  the  vendor. 

§  175.  In  Bentall  v.  Burn,^  the  King*s  Bench  held  that  a  delivery 
order  given  to  the  purchaser  of  wine  did  not  amount  to  an  actual  ac- 
ceptance (receipt?)  by  him,  until  the  warehousemen  accepted  the 
order  for  delivery,  ^^  and  thereby  assented  to  hold  the  wine  as  agents 
of  the  vendee."  A  distinction  was  suggested  in  the  case,  because  the 
warehousemen  were  the  Dock  Company,  bound  by  law  to  transfer 
goods  from  buyer  to  seller,  when  required  to  do  so,  but  the  Court  said : 
^^  This  may  be  true,  and  they  might  render  themselves  liable  to  an 
action  for  refusing  to  do  so;  but  if  they  did  wrongfully  refuse  to 
transfer  the  goods  to  the  vendee,  it  is  clear  that  there  could  not  then 
be  any  actual  acceptance  (receipt  ?)  of  them  by  him  until  he  actually 
took  possession  of  them." 

§  176.  In  Farina  v,  Home,^  the  foregoing  case  was  followed  by  the 
Exchequer  of  Pleas.  There  the  wharfinger  gave  the  vendor  a  delivery 
warrant  making  the  goods  deliverable  to  him  or  to  his  assignee  by  en- 
dorsement on  payment  of  rent  and  charges.  The  vendor  forthwith 
endorsed  and  sent  it  to  the  purchaser,  who  kept  it  ten  months,  and  re- 
fused to  pay  for  the  goods  or  to  return  the  warrant,  saying  he  had  sent 
it  to  his  solicitor  and  intended  to  defend  the  suit,  as  he  had  never 
ordered  the  goods,  adding  that  they  would  remain  for  the  present  in 
bond.  Held,  to  be  no  actual  receipt,  but  sufficient  evidence  of  accep- 
tance to  go  to  the  jury. 

§  177.  In  Godts  v,  Rose,^  the  vendor  had  the  goods  transferred  by 
his  warehouseman,  on  the  books  of  the  latter,  to  the  buyer's  order,  and 
took  the  certificate  of  transfer,  which  he  sent  by  his  clerk  to  the  buyer 
with  an  invoice  for  the  goods.  The  clerk  handed  the  invoice  and  ware- 
houseman's certificate  together  to  the  buyer  and  asked  for  a  cheque 
for  the  amount  of  the  invoice,  which  was  refused,  the  buyer  alleging 
that  he  was  entitled  to  fourteen  days'  credit.     The  clerk  then  asked 

1  Blackbarn  on  Sales,  28.  82  L.  J.  Ex.  185  ;  Harman  v.  Andenon,  S 

'^  3  B.  &  C.  423.    See,  also,  Lackington  v.  Camp.  243. 

Atherton,  7  M.  &  6.  360 ;  Bill  v.  Bament,  9  *  16  M.  &  W.  119. 

M.  A  W.  86;  Lucae  ».•  DorrieD,  7  Taunt.  *  17  C.B.  229,  and  25  L,  J.  C.  P.  61. 
278  ;  Woodley  r.  Coveniiy,  2  H.  &  C.  164 ; 
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for  the  warehouse  certificate  back  again,  but  the  buyer  refused  to  give 
it  up,  and  the  vendor  thereupon  countermanded  the  order  on  the  ware- 
houseman :  but  the  purchaser  had  already  got  part  of  the  goods,  and 
the  warehouseman,  thinking  that  the  property  had  passed,  delivered 
the  remainder  to  the  purchaser.  The  vendor  then  brought  trover 
against  the  purchaser,  and  the  Court  held  that  the  delivery  to  the  pur- 
chaser of  the  warehouseman's  certificate  was  conditional  only,  and  de- 
pendent upon  his  giving  a  cheque ;  that  the  actual  receipt  therefore 
had  not  taken  place,  the  tripartite  contract  not  being  complete. 

§  178.  But  the  goods  may  be  lying  on  the  premises  of  third  persons, 
who  are  not  bailees  of  them,  as  timber  cut  down  and  lying,  at  the  dis- 
posal of  the  vendor,  on  the  land  of  the  person  from  whom  he  bought  it, 
or  lying,  at  his  disposal,  at  a  free  wharf :  and  in  such  cases  the  deliv- 
ery may  be  effected  by  the  vendor's  putting  the  goods  at  the  disposal 
of  the  vendee  and  suffering  the  latter  to  take  actual  control  of  them, 
as  in  the  cases  of  Tansley  v.  Turner  ^  and  Cooper  v.  Bill,^  poatj  Book 
II.  Ch,  3. 

§  178  a.  In  Marshall  v.  Green,^  where  the  buyer  of  timber  grow- 
ing on  land  in  the  posseitsian  of  the  seller's  tenant  cut  down  some  of 
the  trees,  and  agreed  to  sell  the  tops  and  stumps  to  a  third  person,  and 
the  seller  afterwards  countermanded  the  sale,  before  any  of  the  trees 
had  been  removed  from  the  land,  it  was  held  that  there  was  evidence 
of  actual  receipt,  as  well  as  of  acceptance  of  a  part  of  the  goods  within 
the  meaning  of  the  17th  section. 

From  the  judgments  of  Coleridge,  C.  J.,  and  Brett,  J.,  it  would  ap- 
pear that  they  relied  solely  upon  the  early  Nisi  Prius  decisions  of 
Hodgson  V.  Le  Bret  and  Anderson  v.  Scott  as  to  marking  and  acts  of 
ownership,  which,  as  we  have  seen  (^antey  p.  140,  note  ^),  have  been 
practically  overruled  by  the  later  authorities  of  Bill  v.  Bament  and 
Baldey  v.  Parker;  and  Grove,  J.,  at  p.  44  of  the  report,  alone,  alludes 
to  the  true  ground  upon  which  it  is  submitted  the  decision  must  rest, 
viz.,  that  the  land  was  throughout  in  the  possession  not  of  the  vendor, 
but  of  his  tenant. 

§  179.  In  America  the  language  of  the  decisions  is,  that  in  such  cases 
there  must  be  ^^  acts  of  such  a  character  as  to  place  the  property  une- 
quivocally within  the  power  and  under  the  exclusive  dominion  of  the 
buyer,  as  absolute  owner,  discharged  of  all  lien  for  the  price,"  in  order 
to  take  the  contract  out  of  the  operation  of  the  statute.     Marsh  v.  | 

Rouse,  44  N.  Y.  Rep.  643. 

§  180.  3.  Usually  at  the  time  of  the  sale  the  goods  are  in  possession 
of  the  vendor  himself,  and  the  dealings  of  men  are  so  infinitely  diver- 
sified, circumstances  vary  so  much,  and  the  acts  of  parties  so  frequently 
admit  of  more  than  one  construction,  that  it  is  extremely  difiicult  to 

1  2  Bing.  N.  C.  151.  '  1  C.  P.  D.  35. 

s  d4L.  J.  £x.  161 ;  3  H.  &  C.  722. 
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point  out  d  priori  at  what  precise  period  the  goods  sold  can  properly 
be  said  in  all  cases  to  haye  been  actually  received  by  the  vendee.  Of 
course,  if  the  purchaser  remove  the  goods  from  the  vendor's  possession 
and  take  them  into  his  own,  there  is  an  actual  receipt.  And  it  is 
necessary  here  to  renew  the  observation  that  the  inquiry  is  now  con- 
fined to  the  validity  not  the  performante  of  the  contract,  and  that  the 
actual  removal  by  the  buyer  of  a  part,  however  small,  of  the  things 
sold,  if  taken  as  part  of  the  bulk  and  by  virtue  of  his  purchase,^  is  an 
actual  receipt,  sufficient  to  make  the  contract  good,  although  a  serions 
question  may  and  often  does  arise  at  a  later  period,  whether  there  has 
been  an  actual  receipt  of  the  bulk. 

§  181.  It  is  well  settled  that  the  delivery  of  goods  to  a  common  car- 
rier, d  fortiori  to  one  specially  designated  by  the  purchaser,  for  cx>n* 
veyance  to  him  or  to  a  place  designated  by  him,  constitutes  an  actual 
receipt  by  the  purchaser.  In  such  cases  the  carrier  is,  in  contempla- 
tion of  law,  the  bailee  of  the  person  to  whom,  not  hy  whom,  the  goods 
are  sent,  the  latter  in  employing  the  carrier  being  considered  as  an 
agent  of  the  former  for  that  purpose.^ 

It  must  not  be  forgotten  that  the  carrier  only  represents  the  pnr- 
chaser  for  the  purpose  of  receiving^  not  accepting^  the  goods.^ 

The  law  in  the  United  States  is  the  same.  Cross  v.  O'Donnell,  44 
N.  Y.  Rep.  661 ;  Caulkins  v.  Hellman,  47  N.  Y.  449. 

§  182.  It  is  also  now  finally  determined,  that  the  goods  may  remain 
in  the  possession  of  the  vendor,  if  he  asiume  a  changed  character^  and 
yet  be  actually  received  by  the  vendee.  It  may  be  agreed  that  the 
vendor  shall  cease  to  hold  as  owner,  and  shall  assume  the  character  of 
bailee  or  agent  of  the  purchaser,  thus  converting  the  possession  of  the 
vendor  into  that  of  the  vendee  through  his  agent. 

The  first  case  was  that  of  Chaplin  v.  Rogers,^  in  1800,  where  a  stack 
of  hay  remaining  on  the  vendor's  premises  was  held  to  have  been  ac- 
tually received  by  the  purchaser,  on  the  ground  that  he  had  resold 
part  of  it  to  a  sub-vendee,  who  had  taken  away  the  part  so  purchased 
by  him. 

§  188.  But  the  case  usually  cited  as  the  leading  one  on  this  point  is 
Elmore  v.  Stone,^  where  the  purchaser  of  horses  from  a  dealer  left 
them  with  the  dealer  to  be  kept  at  livery  for  him,  the  purchaser.  Sir 
James  Mansfield  delivered  the  judgment  of  the  Common  Bench,  hold- 
ing that  as  soon  as  the  dealer  had  consented  to  keep  them  at  livery 

1  KliniU  17.  Surrey,  5  Esp.  266.  80  L.  J.  Q.  B.  261 ;  Hart  v.  Bash,  E.,  B.  k 

s  Dawes  v.  Feck,  8  T.  R.  380;  Waite  v.  E.  494,  and  27  L.  J.  Q.  B.  271 ;  Smith  r. 

Baker,  2  Ex.  1 ;  Fragano  v.  Long,  4  B.  &  C.  Hndson,  34  L.  J.  Q.  B.  145 ;  4  B.  ft  S.  431. 

219 ;  Danlop  v.  Lambert,  6  CI.  ft  Fin.  600;  *  Supra,  |>.  138. 

Johnson  v.  Dodgson,  2  M.  ft  W.  658;  Nor-  *  1  East,  195,  referred  to  with  approval  by 

man  t;.  Phillips,  14  M.  ft  W.  277 ;  Meredith  Coleridge,  C.  J.,  in  Marshall  v.  Green,  I  C. 

9.  Meigh,  2  E.  ft  B.  364,  and  22  L.  J.  Q.  B.  P.  D.  at  p.  41. 

401 ;  Cusack  v.  Robinson,  1  B.  ft  8.  299,  and  *  1  Taunt.  458. 
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his  possession  was  changed,  and  from  that  time  he  held  not  as  owner, 
bat  as  any  other  livery-stable  keeper  might  have  done. 

§  184.  Nearly  half  a  centnry  later,  in  1856,  the  case  of  Marvin  v. 
Wallis,^  on  facts  almost  identical  with  those  in  Elmore  v.  Stone,  was 
decided  by  the  Qneen's  Bench  on  the  anthority  of  the  latter.  The 
facts  as  found  by  the  jury  were  that  after  the  completion  of  the  bar* 
gain,  the  vendor  borrowed  the  horse  for  a  short  time,  and,  with  the 
purchaser's  assent,  retained  it  as  a  borrowed  horse.  Held^  that  there 
had  been  an  actual  receipt  by  vendee ;  that  there  had  been  a  change  of 
character  in  the  vendor,  from  owner  to  bailee  and  agent  of  the  pur- 
chaser. The  Bench  on  this  occasion  was  composed  of  Campbell,  C.  J., 
and  Coleridge  and  Erie,  J  J. 

So  in  Beaumont  v.  Brengeri,^  the  carriage  bought  by  the  defendant 
remained  in  the  shop  of  the  plaintiff,  the  vendor,  but  the  circumstances 
showed  that  this  was  at  the  request  of  the  defendant,  and  that  plaintiff 
had  changed  his  character  from  owner  to  warehouseman  of  the  carriage 
for  account  of  the  vendee.     Held,  an  actual  receipt. 

§  185.  Two  cases  decided  in  the  King*8  Bench,  in  1820  and  1821, 
may  seem  at  first  sight  to  trench  upon  the  doctrine  established  in  El- 
more v^  Stone  and  Martin  v.  Wallis.  In  the  first,  Tempest  v.  Fitzger- 
ald,^ the  purchaser  of  a  horse  agreed,  in  August,  to  give  forty-five 
guineas  for  it  and  to  take  it  away  in  September.  The  parties  under- 
stood it  to  be  a  ready-money  bargain.  The  purchaser  returned  on  the 
20th  September,  ordered  the  horse  out  of  the  stable,  mounted  and  tried 
it,  had  it  cleaned  by  his  servant,  ordered  some  change  in  the  harness, 
and  asked  plaintiff's  son  to  keep  it  for  another  week,  which  was  as- 
sented to  as  a  favour.  The  purchaser  said  he  would  call  and  pay  for 
the  horse  about  the  26th  or  27th.  He  returned  on  the  27th  with  the 
intention  of  taking  it,  but  the  horse  had  died  in  the  interval,  and  he 
refused  to  pay.  Held^  that  there  was  no  actual  receipt.  The  ground 
of  the  decision  was  that  defendant  had  no  right  of  property  in  the 
horse  until  the  price  was  paid;  that  if  he  had  gone  away  with  the 
horse  vendor  might  have  maintained  trover:  and  the  case  was  distin- 
guished by  the  judges  from  Chaplin  v.  Rogers,^  and  Blenkinsop  v. 
Clayton,^  on  this  basis.  In  the  second  case,  Carter  v.  Toussaint,^  the 
plaintiffs,  who  were  farriers,  sold  defendant  a  racehorse  which  required 
firing,  and  this  was  done  in  defendant's  presence  and  with  his  appro- 
bation. It  was  agreed  that  the  horse  should  be  kept  by  plaintiffs  for 
twenty  days  without  charge.  At  the  end  of  that  time,  by  defendant's 
orders,  the  horse  was  taken  by  plaintiffs  to  a  park  to  be  turned  out  to 
grass.  It  was  entered  in  plaintiff's  name,  and  this  was  also  done  by 
the  direction  of  defendant,  who  was  anxious  that  it  should  not  be 

1  6  E.  &  B.  726;  25  L.  J.  Q.  B.  869.  «  I  East,  192. 

«  6  C.  B.  801.  6  7  Taunt.  597. 

s  8  B.  &  Aid.  680.  •  5  B.  &  Aid.  855. 
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known  that  he  kept  a  racehorse.  No  time  was  specified  in  the  bargain 
for  the  payment  of  the  price.  Held,  that  there  had  been  no  actual  re- 
ceipty  because  the  seller  was  not  bound  to  deliver  the  horse  without 
payment  of  the  price,  and  that  he  had  never  lost  possession  or  control 
of  the  horse.  If  the  horse  had  been  put  in  the  park-keeper's  books  in 
the  name  of  defendant  and  by  his  request,  that  would  have  amounted 
to  an  actual  receipt  of  it  by  the  purchaser :  but  on  the  facts  the  pur- 
chaser could  not  have  maintained  trover  against  the  park-keeper  on 
tendering  the  keep. 

It  is  apparent,  from  the  reasoning  of  the  judges  in  both  the  above 
cases,  that  there  is  nothing  irreconcileable  between  the  principles  on 
which  they  were  decided  and  those  which  had  been  sanctioned  in  the 
cases  previously  quoted.  Both  these  cases  went  distinctly  upon  the 
ground  that  in  a  cash  s;ile  the  vendor  has  a  right  to  demand  payment 
of  the  price  concurrently  with  delivery  of  possession ;  and  that  as  noth- 
ing had  been  assented  to  by  the  vendors  which  impaired  this  right, 
there  has  been  no  actual  receipt  by  the  vendees.^ 

§  186.  In  Cusack  t;.  Robinson,^  the  Court  treated  the  rule  as  settled 
that  ^^  though  the  goods  remain  in  the  personal  possession  of  the  ven- 
dor, yet  if  it  is  agreed  between  the  vendor  and  vendee  that  the  pos- 
session shall  thenceforth  be  kept,  not  as  vendor,  but  as  bailee  for  the 
purchaser,  the  right  of  lien  is  gone,  and  then  there  is  sufficient  receipt 
to  satisfy  the  statute." 

The  subject  was  very  thoroughly  discussed  in  Castle  v.  Sworder,*  in 
which  an  unanimous  decision  of  the  Exchequer  of  Pleas,  composed  of 
Martin,  Channell,  and  Bramwell,  BB.,  was  reversed  by  a  decision,  also 
unanimous,  of  the  Exchequer  Chamber,  composed  of  Cockburn,  C.  J., 
and  Crompton,  J.,  of  the  Queen's  Bench,  and  Willes,  Byles,  and  Keat- 
ing, JJ.,  of  the  Common  Pleas. 

This  was  an  action  to  recover  SOL  2s.  2<2.,  the  price  of  some  rum 
and  brandy,  for  which  the  defendant  gave  a  verbal  order  at  a  price 
agreed  on,  with  six  months*  credit.  The  plaintiffs'  clerk  wrote  off,  and 
transferred  into  the  defendant's  name,  in  the  books  kept  in  plaintiffs' 
bonded  warehouse,  two  specific  puncheons  of  rum  and  a  hogshead  of 
brandy,  marked,  and  described  in  an  invoice  sent  by  post  to  defend- 
,ant.  These  packages  the  plaintiffs  had  among  their  goods  in  their 
own  bonded  cellar,  of  which  they  kept  one  key  and  the  Custom-house 
•officers  another.  This  was  the  usual  mode  of  selling  in  bond  in  Bris- 
tol, where  plaintiffs  were  carrying  on  business  as  spirit  merchants. 
An  invoice,  describing  the  marks  of  the  packages,  th^  ships  by  which 
they  had  been  imported,  and  the  contents,  was  enclosed  to  defendant 
in  a  letter,  saying :  ^^  The  above  remain  in  bond,  and  which  you  will 
find  of  a  very  good  quality,  and  hope  will  merit  the  continuance  of 

1  See,  also,  Holmes  v.  Hoskins,  9  Ex.  753.        >  29  L.  J.  Ex.  235 ;  SO  L.  J.  Ex.  310 ;  and 
s  30  L.  J.  Q.  B.  2M^  1  B.  &  S.  299.  6  H.  &  N.  832. 
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yoar  favours."  After  the  credit  bad  expired,  the  defendant,  when  ap- 
plied to  for  payment,  requested  that  the  goods  might  continue  a  fur- 
ther time  in  bond,  and  asked  plaintiffs*  traveller  to  sell  the  goods  for 
him.  He  was  referred  to  plaintiffs,  and  wrote  to  them,  saying: 
^^  You  will  oblige  by  informing  me  of  the  present  value  of  the  rum  and 
brandy,  that  is  to  say,  what  you  are  willing  to  give  for  it." 

On  these  facts,  Bramwell,  B.,  directed  a  nonsuit,  with  leave  to 
plaintiffs  to  move,  the  defendant  having  objected  that  there  was  no  de- 
livery nor  acceptance  to  satisfy  the  Statute  of  Frauds.  Held,  by  the 
Court  of  Exchequer,  that  there  had  been  no  delivery  nor  actual  receipt ; 
that  as  the  goods  remained  under  control  of  the  vendor,  and  in  his  pos- 
session till  after  the  credit  had  expired,  his  lien  had  revived  ;  and  that 
in  the  interval,  while  the  credit  was  running,  there  had  been  nothing 
done  to  constitute  actual  receipt  by  the  purchaser. 

On  the  appeal  to  the  Exchequer  Chamber,  Cockbum,  C.  J.,  in  giv- 
ing his  opinion  said,  that  ^^  for  six  months  the  buyer  was  entitled  to 
claim  the  immediate  delivery  of  the  specific  goods  appropriated  to  him. 
The  question  then  arises,  whether  the  possession  which  actually  re- 
mained in  the  sellers,  was  a  possession  in  the  sellers  by  virtue  of  their 
original  property  in  the  goods^  or  whether  it  had  heeome  a  possession  as 
agents  and  bailees  of  the  buyers"  The  learned  Chief  Justice  then 
went  on  to  point  out  that  there  was  sufficient  evidence  of  a  change  of 
character  in  the  possession  to  go  to  the  jury,  in  the  facts  proven,  that 
is,  that  the  purchaser  ^  dealt  with  the  goods  as  his  own,  first,  in  the 
request  that  the  sellers  would  take  back  the  goods,  and,  failing  in  that 
request,  in  asking  the  plaintiffs  to  sell  the  goods  for  him." 

Crompton,  J.,  pointed  out  that  the  Court  did  not  differ  from  the 
Court  of  Exchequer  save  on  one  point,  namely,  that  ^^  there  was  some 
evidence  that  the  character  of  plaintiffs  was  changed  to  that  of  ware- 
housemen," and  said  that  ^*  according  to  the  authorities  there  may  be 
such  a  change  of  character  in  the  seller  as  to  make  him  the  agent 
of  the  buyer,  so  that  the  buyer  may  treat  the  possession  of  the  seller 
as  his  own." 

§  187.  It  will  already  have  been  perceived  that  in  many  of  the 
cases,  the  test  for  determining  whether  there  has  been  an  actual  re- 
ceipt by  the  purchaser,  has  been  to  inquire  whether  the  vendor  has  lost 
his  lien.^  Receipt  implies  delivery,^  and  it  is  plain  that  so  long  as 
vendor  has  not  delivered,  there  can  be  no  actual  receipt  by  vendee. 
The  subject  was  placed  in  a  very  clear  light  by  Holroyd,  J.,  in  his  de- 
cision in  Baldey  v.  Parker :  *  ^*  Upon  a  sale  of  specific  goods  for  a 
specific  price,  by  parting  with  the  possession  the  seller  parts  with  his 
lien.     The  statute  contemplates  such  a  parting  with  the  possession, 

I  See  pctt,  Book  V.  Part  I.  Ch.  4,  on  Lien  *  Per  Parke,  B.,  in  Sanndeni  v.  Topp,  4 
of  Vendor.  Ex.  394. 

B.  &  C.  37. 
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and,  therefore,  as  long  as  the  seller  preserves  his  control  over  the  goods 
flo  as  to  retain  his  lien  he  prevents  the  vendee  from  accepting  and  re- 
ceiving them  as  his  own  within  the  meaning  of  the  statute."  No  ex> 
ception  is  known  in  the  whole  series  of  decisions  to  the  propositions 
here  enunciated,  and  it  is  safe  to  assume  as  a  general  rule,  that  when- 
ever no  fact  has  been  proven  showing  an  abandonment  by  the  vendor 
of  his  lien,  no  actual  receipt  by  the  purchaser  has  taken  place.  This 
has  been  as  strongly  insisted  on  in  the  latest  as  in  the  earliest  cases. 
The  principal  decisions  to  this  eCFect  are  referred  to  in  the  note.^ 

It  may  be  nseful  here  to  advert  to  one  case  in  which  the  circam- 
stanoes  were  very  peculiar. 

§  188.  In  Dodsley  t;.  Varley,^  wool  was  bought  by  the  defendant 
from  the  plaintiff.  The  price  was  agreed  on,  but  the  wool  would  have 
to  be  weighed.  It  was  soit  to  the  warehouse  of  a  person  employed  by 
the  defendant,  was  weighed,  and  packed  up  with  other  wools  in  sheet- 
ing provided  by  the  defendant.  It  was  the  usual  course  for  the  wool 
to  remain  at  this  warehouse  till  paid  for,  and  this  wool  had  not  been 
paid  for.  The  defendant  insisted  that  the  vendor's  lien  remained,  and 
that  the  wool  therefore  had  not  been  actually  received  by  him  as  pnr- 
ohaser.  But  the  Court  held  that  the  property  had  passed,  that  tiie 
goods  had  been  delivered,  and  were  at  the  risk  of  the  purchaser.  In 
telation  to  the  vendor's  right,  the  Court  said :  **"  The  plaintiff  had  not 
what  is  called  a  lien,  determinable  on  the  loss  of  possession,  but  a 
special  interest,  sometimes,  but  improperly,  called  a  lien,  growing  oat 
of  his  original  ownership,  and  consistent  with  the  property  being  in 
the  defendant.  This  he  retained  in  respect  of  the  term  agreed  on,  that 
the  goods  should  not  be  removed  to  their  ultimate  place  of  destination 
before  payment."  It  is  plain  that  there  is  nothing  in  this  case  which 
conflicts  with  the  rule,  Uiat  there  can  be  no  actual  receipt  by  purchaser 
while  vendor's  lien  continues,  for  the  Court  held  that  the  lien  was 
gone.  It  may,  however,  be  remarked  that  the  effect  attributed  by  the 
Court  to  the  special  agreement,  that  the  goods  should  remain  in  the 
defendant's  warehouse  without  removal  till  paid' for,  is  much  greater 
than  was  accorded  to  a  similar  stipulation,  in  the  case  of  Howe  v.  Balls,' 
where  the  question  was  raised  in  a  more  direct  form  than  in  Dodsley 
V.  Varley.  In  this  last-mentioned  case,  where  the  litigation  was  be- 
tween the  vendor  and  the  administrator  of  the  deceased  purchaser,  the 
Court  held  that  the  property  had  passed  in  the  thing  sold,  and  that 

1  Howe  9.  Palmer,  3  B.  &  Aid.  381 ;  Tem-  Bx.  7S3 ;  Casack  v.  Robinson,  1 B.  &  S.  S99 ; 

pett  V,  Fitzgerald,  3  B.  &  Aid.  680 ;  Carter  30  L.  J.  Q.  B.  264 ;  Castle  v.  Sworder,  89  L. 

V.  ToQBsaint,  5  B.  &  Aid.  855 ;  Baldej  v.  J.  Ex.  235  ;  S.  C.  30  L.  J.  Ex.  310,  and  6  H. 

Parker,  2  B.  &  C.  67 ;  Smith  v.  Snrman.  9  B.  &  N.  839 ;  Morton  v.  Tibbelt,  15  Q.  B.  488 

&  C.  561 ;  BiU  v.  Bament,  9  M.  &  W.  37  ;  and  19  L.  J.  Q.  B.  388. 

Phillips  9.  BiatoUi,  8  B.  &  C.  511 ;  Hawes  v.  >  is  Ad.  A  E.  688. 

Watson,  8  B.  &  C.  540  ;  Maberleyv.  Shep-  *  7  B.  &C.  484. 
pard,  10  Bing.  101 ;  Hulmes  v.  Hoskins,  9 
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the  special  stipulation  between  the  parties  might,  perhaps,  amount  to 
a  personal  lioenoe  in  favour  of  the  vendor  to  retake  the  thing  sold,  if 
not  paid  for  at  the  expiration  of  the  credit  allowed ;  but  that  such 
licence  could  not  be  available  against  a  transferee  of  the  thing,  as  a 
sub-vendee,  or  the  administrator  of  the  vendee. 


AMEBICAN  NOTE. 


§§  138-188.  AccBPTANOE  AND  Rbceipt.  The  term  ^<  acceptance  and 
receipt "  must  be  carefully  distiogaished  from  the  word  *'  delivery,"  with  which 
it  IB  someUmefl  erroDeously  confoonded,  since  there  may  be,  and  often  is,  a  com- 
plete and  perfect  delivery  at  common  law,  without  either  an  acceptance  or  re- 
ceipt under  the  statute.  Delivery  is  the  act  of  the  seller ;  acceptance  and 
receipt,  that  of  the  buyer.  The  common  law  regulates  the  one  in  all  sales ; 
the  statute  superadds  the  other  in  special  cases. 

Most  of  the  reported  decisions  turn  upon  the  question  of  acceptance  and 
receipt,  without  considering  each  by  itself ;  but  in  some  respects  they  are  dis- 
tLogoisbable,  and  may  be  examined  separately.  We  can  best  do  so  by  con- 
sidering the  words  of  the  statute  seriatim. 

1.  ^  Except  the  hujfer  shall  accept,"  etc.  Of  coarse  the  buyer's  authorised 
agent  may  accept.  Snow  v.  Warner,  10  Met.  132  ;  Jones  v.  Mechanics'  Bank, 
29  Md.  287  ;  Outwater  v.  Dodge,  6  Wend.  397 ;  Barkley  v.  Eensselaer  R.  B. 
Co.  71  N.  Y.  205.  And  perhaps  the  seller  couid  be  agent  to  accept ;  but  this 
is  not  yet  so  satisfactorily  established  as  that  he  may  be  agent  to  receive,  and 
some  hold  that  the  same  person  cannot  be  agent  for  both  parties,  to  sell  and 
to  accept  and  receive.  Caulkins  v,  Hellman,  14  Hun,  330.  But  a  common 
carrier,  to  whom  the  goods  are  delivered  in  the  ordinary  course  of  business  and 
without  special  powers,  is  not  an  agent  to  accept  in  the  full  meaning  of  the 
word«  Frostburg  Mining  Co.  t;.  New  England  Glass  Co.  9  Cush.  115 ;  Max- 
well i;.  Brown,  39  Me.  98;  Rogers  v.  Phillips,  40  N.  Y.  519 ;  Loydt^.  Wight, 
20  Geo.  578  ;  Grimes  v.  Van  Vechten,  20  Mich.  410 ;  Denmead  v.  Glass,  30 
Gea  637 ;  Hausman  v.  Nye,  62  Ind.  485 ;  Atherton  v.  Newhall,  123  Mass. 
141 ;  Daly  v,  Neacks,  Berton  (N.  B.),  346,  even  though  specially  desig- 
nated by  the  buyer  himself.  Johnson  v.  Cuttle,  105  Mass.  447 ;  Allard  t;. 
Greasert,  61  N.  Y.  1 ;  Jones  v.  Mechanics'  Bank,  29  Md.  287.  Selection  of 
the  particular  carrier  does  not  alone  enlarge  his  powers  of  acceptance,  though 
Spencer  i;.  Hale,  30  Vt.  314,  seems  contra ;  and  so  does  Strong  v.  Dodds,  47 

Vt.  348. 

* 

2.  *<  Except  the  buyer  shall  aeeept^'^  etc.  The  word  ^^  accept,"  from  ad  imd 
capere,  to  take  to,  or  to  receive  with  favor,  approbation,  or  satisfaction,  implies 
a  mental  condition  manifested  by  some  outward  and  visible  sign.  The  exist- 
ence of  this  mental  satisfaction  most  be  proved.  Sending  a  message  to  the 
vendor,  therefore,  declining  to  accept,  is  competent  evidence  of  non-acceptance, 
even  though  it  never  reaches  the  other  party.  It  shows  the  mental  status  of 
the  buyer.   Caulkins  v.  Hellman,  47  N.  Y.  449,  an  instructive  case. 
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It  is  sometimes  said  that  mere  words  can  never  constitute  an  acceptance ; 
but  the  cases  cited  to  support  this  proposition  seem  merely  to  decide  that  words 
are  not  alone  sufficient  to  constitute  an  acceptance  and  receipt;  which,  to  be 
sure,  usually  accompany  each  other,  but  which  may  occur  at  different  times 
and  places.  Indeed,  acceptance  is  often  indicated  by  a  mere  selection  of  the 
specific  thing  bought ;  perhaps  ^not  always  ;  see  Ham  v.  Van  Orden,  4  Hun, 
709. 

That  the  duty  of  clearly  proving  an  acceptance  is  on  the  party  alleging  it 
(ordinarily  the  vendor),  is  well  illustrated  by  the  following  among  many  other 
cases:  Denny  t^.  Williams,  5  Allen,  1;  Prescott  v.  Locke,  51  N.  H.  94; 
Howard  v.  Borden,  13  Allen,  299;  Remick  v.  Sandford,  120  Mass.  309; 
Quintard  v.  Bacon,  99  Mass.  185;  Shepherd  r.  Pressey,  32  N.  H.  49  ;  Young 
V.  Blaisdell,  60  Me.  272.  So  if  the  buyer  sues  the  seller  for  non-delivery 
of  part  of  the  goods,  and,  in  order  to  avoid  the  defence  of  the  statute,  relies 
upon  the  fact  that  he  had  received  and  accepted  part  (as  in  Marsh  v.  Hyde,  3 
Gray,  331),  the  burden  is  on  him  to  prove  that  the  goods  he  received  were 
part  of  the  same  purchase  as  those  for  which  he  sues.  Davis  v.  Eastman,  1 
Allen,  422 ;  and  see  Bowers  v.  Anderson,  49  Geo.  143. 

Ordinarily  the  question  of  acceptance  is  one  of  fact  for  the  jury,  upon  all 
the  evidence.  Garfield  v.  Paris,  96  U.  S.  563.  But  when,  upon  all  the  ad- 
mitted or  proved  facts,  there  is  clearly  not  enough  to  warrant  the  finding 
of  an  acceptance,  the  court  may  take  the  case  from  the  jury  and  direct  a  ver- 
dict accordingly.  Denny  t;.  Williams,  5  Allen,  5 ;  Howard  v.  Borden,  18 
Allen,  299 ;  Stone  v.  Browning,  68  N.  Y.  598 ;  Clark  v.  Marriott,  9  Gill, 
331 ;  Eealey  v.  Tenant,  13  Ir.  G.  L.  394  (1861).  The  mere  manual  recep- 
tion of  the  goods  does  not,  in  and  of  itself,  necessarily  constitute  an  accept- 
ance, even  if  the  goods  are  fully  up  to  the  order.  The  buyer  has  a  right  to 
keep  them  a  reasonable  time  in  which  to  decide  whether  he  will  or  will  not 
accept.  He  is  not  bound  to  accept  merely  because  the  goods  sent  are  entirely 
in  accordance  with  the  contract,  and  therefore  he  ought  to  accept.  Stone 
r.  Browning,  51  N.  Y.  211,  and  68  N.  Y.  598,  an  important  case ;  Remick  r. 
Sandford,  120  Mass.  309 ;  Hewes  v,  Jordan,  39  Md.  472;  Bacon  v.  Eccles,  43 
Wise.  227  ;  Gibbs  v.  Benjamin,  45  Vt  124;  Brewster  v,  Taylor,  63  N.  Y. 
587.  A  resale  by  the  buyer  is  of  course  plenary  proof  of  acceptance.  Hill  v. 
McDonald,  17  Wise.  97 ;  Phillips  v.  Ocroulgee  Mills,  55  Geo.  633 ;  Marshall 
V.  Ferguson,  23  Cal.  65;  Robinson  v.  Gordon,  23  Up.  Can.  Q.  B.  143.  A 
mere  effort  or  offer  to  sell,  without  having  received  the  goods,  is  not  so  satis- 
factory proof  of  a  real  acceptance,  since  the  buyer  might  intend  to  accept  if 
he  should  succeed  in  making  a  satisfactory  sale ;  otherwise  not.  See  Clarkson 
V.  Noble,  2  Up.  Can.  Q.  B.  361 :  Jones  v.  Mechanics'  Bank,  29  Md.  297 ; 
Walker  v.  Boulton,  3  Up.  Can.  Q.  B.  (O.  S.)  252 ;  Gorham  v.  Fisher,  30  Vl 
431.  Other  acts  of  ownership  consistent  only  with  an  intent  to  keep  the 
property,  are  also  sufficient  and  often  conclusive  evidence  of  acceptance.  Gray 
V.  Davis,  10  N.  Y.  285 ;  Pinkham  v.  Mattox,  53  N.  H.  606;  Tower  v.  Tod- 
hope,  37  Up.  Can.  Q.  B.  200  ;  Dollard  v.  Botts,  6  Allen  (N.  B.)  443.  The 
acceptance  need  not  be  simultaneous  with  the  receipt ;  it  may  precede  or  fol- 
low it.  Cross  r.  G'Donnell,  44  N.  Y.  661 ;  Hewes  v.  Jordan,  39  Md.  484  ; 
In  re  Downing,  2  Low.  563 ;  U.  S.  Reflector  Co.  v.  Rushton,  7  Daly,  410. 
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3.  ^  And  actually  receive  the  same."  The  goods  must  have  been  in  whole 
or  in  part  actually  received  by  the  buyer ;  even  though  of  a  bulky  nature, 
like  a  pile  of  lumber,  Shindler  v.  Houston,  1  Comst.  261,  a  leading  case ;  or 
a  shipload  of  coal.  Brand  e^.  Focht,  3  Keyes,  409,  though  here,  also,  a  re- 
ceipt by  a  duly  authorised  agent  will  suffice.  Dean  v.  Tallman,  105  Mass. 
443 ;  Dows  v.  Montgomery,  5  Roberts.  445. 

And  a  common  carrier,  named  by  the  vendee,  is  agent  to  receive  and  bind 
the  bargain,  if  the  vendee  otherwise  manifests  his  acceptance.  In  other 
words,  a  designated  carrier  is  agent  to  receive,  but  not,  as  such,  an  agent  to 
accept  See  Cross  v,  0*Donnell,  44  N.  Y.  661.  Of  course,  delivery  to  a  car- 
rier of  unordered  goods  is  no  delivery  to,  or  acceptance  and  receipt  by,  the 
alleged  buyer,  as  sometimes  argued.  A  fortiori^  delivery  to  the  seller's  own 
private  carrier  or  teamster  cannot  affect  the  buyer.    Grey  v.  Gary,  9  Daly,  363. 

The  vendor  may  undoubtedly  be  agent  for  the  vendee  to  receive  the  goods 
(even  if  not  to  accept  them)  ;  so  that,  if  the  vendee  has  personally  accepted, 
he  may  constitute  the  vendor  his  agent  to  receive,  or  keep  them,  if  already  in 
his  possession.  Whenever,  therefore,  the  evidence  clearly  shows  that  the  par- 
ties agreed  that  the  vendor  should  retain  possession  awhile,  as  agent  or  bailee 
for  the  vendee,  this  particular  requisite  of  the  statute  as  to  *^  receiving  "  would 
be  fully  satisfied.  Weld  i^.  Came,  98  Mass.  152 ;  Rappleye  v.  Adee,  65  Barb. 
589 ;  Janvrin  v.  Maxwell,  23  Wise.  51 ;  Green  v.  Merriam,  28  Vt.  801 ; 
Means  v.  Williamson,  37  Me.  556 ;  Jackson  v.  Watts,  1  McCord,  288 ;  Ross 
V.  Welch,  11  Gray,  236  ;  Barrett  v.  Goddard,  3  Mason,  107.  But  the  vendor 
must  really  hold  the  goods  entirely  as  agent  or  bailee  of  the  vendee.  If  he  is 
holding  them  to  enforce  his  lien  as  seller,  and  refuses  to  deliver  them  until 
paid  the  purchase  money,  and  they  are  destroyed  by  fire  in  his  hands,  there  is 
no  receipt  of  them  so  as  to  bind  the  buyer.  Safford  v.  McDonongh,  120 
Mass.  290;  Knight  v.  Mann,  118  Mass.  143;  Rodgers  r.  Jones,  129  Mass. 
422 ;  Marsh  v.  Rouse,  44  N.  Y.  643 ;  Edwards  v.  Grand  Trunk  R.  R.  54  Me. 
105;  Messer^v.  Woodman,  22  N.  H.  182.  And  see  Dole  v.  Stimson,  21  Pick. 
384.  Kirby  v,  Johnson,  22  Mo.  354,  may  perhaps  be  reconciled  with  the 
former  cases,  on  the  ground  that  the  vendor  still  had  his  lien  for  the  price, 
although  he  does  not  seem  to  have  detained  the  goods  for  that  purpose,  but 
resold  them  to  other  parties  at  a  higher  price. 

In  Houdlette  v.  Tallman,  14  Me.  400,  T.  agreed  to  sell  H.  all  the  hay  in 
his  barn  at  $11.50  per  ton,  estimated  at  38  tons.  The  hay  had  been  screwed, 
weighed,  and  labelled  with  the  weight.  By  the  bargain  it  was  not  to  be  taken 
away  until  June  5th,  when  it  was  to  be  paid  for  before  being  removed.  The 
exact  amount  was  not  then  actually  ascertained.  Before  June  5th,  and  while 
the  hay  was  still  in  his  barn,  T.  sold  it  to  other  parties,  and  H.  was  not  allowed 
to  maintain  trover  for  it  against  T.,  as  there  had  been  no  acceptance  and  receipt 
under  the  statute.  Where  M.  bought  a  lot  of  calfskins  at  K.'s  store,  which  he 
was  to  take  away,  and  M.  subsequently  called  at  the  store,  took  a  bill  of  them, 
asked  if  they  were  ready,  was  told  they  were  and  in  the  doorway  for  him,  and 
he  passed  out  saying  he  would  send  for  them,  but  never  did,  this  was  held  not 
necessarily  as  a  matter  of  law  a  receipt,  although  abundant  evidence  of  a  de- 
livery. Knight  v.  Mann,  120  Mass.  219,  being  the  same  case  reported  in  118 
Mass.  143,  with  one  additional  fact. 
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A  third  penon,  in  whose  possession  the  goods  are  at  the  time  of  sale,  as 
bailee,  warehooseman,  etc.,  may  be  constituted  agent  of  the  vendee  to  receive 
and  hold  the  same  for  him ;  and  if  snch  bailee  agrees  to  the  arrangement,  his 
possession  becomes  the  vendee's  possession,  and  the  ^*  receipt "  is  saffiotent ; 
and  the  many  cases  which  hold  this  to  be  a  sufficient  delivery  at  common  law, 
as  against  creditors  of  the  vendor,-  seem  also  to  lead  to  the  same  result  under 
the  statute.  .  That  such  is  the  common-law  rule  as  to  '*  delivery,"  see,  among 
many  others,  Tux  worth  t^.  Moore,  9  Pick.  847 ;  Carter  v,  Willard,  19  Pick. 
1,  an  important  case ;  Hatch  v,  Bayley,  12  Cush.  29 ;  Barney  v.  Brown,  2  Vt 
874;  Gibson  v.  Stevens,  8  How.  884;  Bullard  v.  Waite,  16  Gray,  55 ;  Gash- 
ing V.  Breed,  14  Allen,  876;  Linton  t^.  Butz,  7  Penn.  St  89;  Warren  v.  Mil- 
liken,  57  Me.  97 ;  Chase  v.  Willard,  lb.  157.  And  that  such  facts  constitote 
a  receipt  under  the  statute,  see  King  t^.  Jarman,  85  Ark.  190. 

But  (in  Massachusetts  at  least)  notice  of  the  sale  to  the  warehouseman,  or 
bailee,  is  essential  to  constitute  him  agent  for  the  buyer.  Boardman  v,  Spooner, 
18  Allen,  353,  a  well-considered  case;  and  see  Barge  v.  Cone,  6  Allen,  412; 
Bassett  v.  Camp,  54  Vt.  282 ;  Clark  v.  Tucker,  2  Sandf.  157.  Some  say  the 
bailee  must  actually  agree  to  hold  as  agent  of  the  buyer ;  but  such  agreement 
might  perhaps  be  ordinarily  inferred  from  notice  of  the  sale,  and  silent  acqui- 
escence of  the  bailee  in  the  changed  circumstances.  Of  course,  if  the  bailee  to 
whom  the  order  is  addressed  has  no  right,  or  is  not  bound,  to  deliver  them  to 
the  vendor  himself^  the  acceptance  of  such  order,  and  even  agreement  of  the 
bailee  to  deliver  to  the  vendee,  does  not  constitute  an  acceptance  and  receipt ; 
as  where  the  goods  are  in  the  government  warehouse,  with  duties  unpaid,  and 
a  sale  is  made,  and  order  given  for  delivery,  which  is  accepted,  but  the  daties 
still  remain  unpaid,  this  does  not  pass  the  property  to  the  bnyer.  In  re  Clif- 
ford, 2  Sawy.  428.  It  might  be  different  if  the  custodian  had  the  power  to 
waive,  and  intended  to  waive,-  the  prepayment  of  the  duties.  See  Dunham  v. 
Pettee,  1  Daly,  112. 

Of  course  the  acceptance  and  receipt  may  be  after  the  sale,  ev6n  long  after, 
if  made  in  pursuance  of  it.  Nothing  in  the  act  requires  them  to  be  simultane- 
ous with  the  sale.  McEnight  r.  Dunlop,  5  N.  Y.  587 ;  Sprague  v,  Blake,  20 
Wend.  68 ;  Bush  v.  Holmes,  58  Me.  417 ;  Marsh  v.  Hyde,  8  Gray,  881,  a 
leading  case ;  Richardson  v.  Squires,  87  Vt.  640 ;  Davis  v.  Moore,  18  Me.  424; 
Amson  v,  Dreher,  85  Wise  615;  Buckingham  v.  Osborne,  44  Conn.  188; 
McCarthy  v.  Nash,  14  Minn.  127  ;  Sale  v.  Darragh,  2  Hilt  184. 

4.  "  Some  part  of  the  goods  so  sold."  The  buyer  must  accept  and  receive 
some  part  of  the  goods  sold.  See  Damon  v,  Osborn,  1  Pick.  476.  Therefore 
a  receipt  of  a  sample  sent  only  as  a  specimen,  and  not  as  a  portion  of  the  goods 
bought,  is  not  alone  sufficient;  and  see  Carver  v.  Lane,  4  E.  D.  Smith,  168; 
and  the  part  received  must  have  been  received  on  behalf  of,  and  represent- 
ing, the  whole,  and  with  intent  to  accept  the  whole ;  a  question  ordinarily  for 
the  jury.  Pratt  v.  Chase,  40  Me.  269 ;  Simpson  v.  Krumdick,  28  Minn.  852. 
If  the  buyer,  at  the  time  of  receiving  and  accepting  part,  declines  to  receive 
any  more,  and  expressly  declares  he  will  not  pay  for  more,  he  would  not  be  lia- 
ble for  not  taking  the  balance.  Atherton  v.  Newhall,  128  Mass.  141.  Bot  if 
he  accepts  and  receives  part  in  the  name  of  and  on  behalf  of  the  whole,  he  is 
bound  to  pay  for  the  whole,  although  the  balance  had  been  destroyed  by  fire 
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while  in  the  seller's  hands  and  never  were  delivered  to  him.  Townsend  v, 
Hargraves,  118  Mass.  325,  an  important  case. 

So  if  hy  the  contract  the  balance  was  not  to  be  delivered  antil  long  after  the 
delivery  and  acceptance  of  the  first  instalment  Gault  r.  Brown,  48  N.  H. 
183;  Rickey  v.  Tenbroeck,  63  Mo.  563;  Farmer  v.  Gray,  16  Neb.  401.  And 
the  same  role  would  seem  to  apply  if  the  balance  had  not  yet  been  manu&c^ 
to  red,  but  shoold  afterwards  be  duly  tendered  according  to  the  contract. 

The  doe  acceptance  and  receipt  of  part  of  the  goods  sold  seems  to  bind  both 
parties  to  the  whole  bargain  ;  and  if  part  of  the  bargain  is  that  the  vendor  shall 
reporchase  the  property  in  a  certain  contingency,  the  acceptance  and  receipt  by 
the  original  buyer  would  bind  the  seller  to  retake  them,  although  the  bargain 
was  wholly  oral.  Fay  v.  Wheeler,  44  Yt.  292.  But  this  is  solely  becaase 
the  contract  for  a  resale  was  part  of  the  original  sale.  Rankins  v.  Grupe,  36 
Hon,  481 ;  see  Hagar  v.  King,  38  Barb.  200.  Acceptance  and  receipt  is  as 
necessary  to  bind  the  seller  as  the  buyer.  This  woold  be  ordinarily  manifested 
by  a  delivery,  as  that  implies  assent  of  the  seller;  but  ihe  seller  would  not  be 
bound  by  the  buyer's  unlawful  seizure  of  the  goods  without  his  assent,  for  the 
purpose  of  holding  the  other  to  the  oontract.  Acceptance  and  receipt  implies 
mutual  assent.  See  Washington  Ice  Co.  v.  Webster,  62  Me.  341,  an  impor- 
tant case ;  Clark  v.  Tucker,  2  Sandf.  157. 
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§  189.  The  giving  of  earnest,  however  common  in  ancient  times,  has 
fallen  so  much  into  disuse,  that  the  two  expressions  in  this  clause  of 
the  statute,  ^^  giving  something  in  earnest "  and  ^'  giving  something  in 
part  payment,"  are  often  treated  as  meaning  the  same  thing,  although 
the  language  clearly  intimates  that  the  earnest  is  ^^  something  "  that 
^^  binds  the  bargain,"  whereas  it  is  manifest  that  there  can  be  no  part 
payment  till  after  the  bargain  has  been  bound,  or  closed.  Earnest 
may  be  money,  or  some  gift  or  token  (among  the  Romans  usually  a 
ring),  given  by  the  buyer  to  the  vendor,  and  accepted  by  the  latter  to 
mark  the  final  conclusive  assent  of  both  sides  to  the  bargain ;  and  this 
was  formerly  a  prevalent  custom  in  England.^ 

Examples  are  found  in  Bach  v.  Owen,^  in  1793,  and  Goodall  v.  Skel- 
ton,^  in  1794,  in  the  former  of  which  a  half-penny,  and  in  the  latter  a 
shilling,  was  given  in  earnest  of  the  bargain. 

§  190.  Whether  giving  earnest  has  the  effect  of  passing  the  property 
in  the  thing  sold  from  vendor  to  vendee  will  be  considered  in  a  subse- 
quent part  of  this  treatise,^  but  for  the  present  we  are  only  concerned 
with  the  question  of  its  effect  in  giving  validity  to  a  parol  contract. 
The  giving  of  earnest,  and  the  part  payment  of  the  price,  are  two 
facts  independent  of  the  bargain,  capable  of  proof  by  parol,  and  the 
framers  of  the  statute  have  said  in  effect  that  either  of  them,  if  proven 
in  addition  to  parol  proof  of  the  contract  itself,  is  a  sufficient  safe- 
guard against  fraud  and  perjury  to  render  the  contract  good  without  a 
writing. 


^  Bracton,  l,2,c.  27. 
a  5  T.  R.  409. 


•  2  H.  Bl.  316. 

«  Post,  Book  II.  Ch.  4. 
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§  191.  The  former  of  these  facts,  that  of  gmng  something  in  earnest 
to  ^^  bind  the  bargain,"  has  been  the  subject  of  only  one  reported  case, 
that  of  Blenkinsop  v.  Clayton,^  in  which  the  buyer  drew  a  shilling 
across  the  vendor's  hand,  and  which  the  witness  called  ^'  striking  off 
the  bargain  "  according  to  the  custom  of  the  country  ;  but  as  the  buyer 
then  returned  the  coin  to  his  own  pocket,  instead  of  giving  it  to  Ihe 
vendor,  the  Court  necessarily  held  that  the  statute  had  not  been 
satisfied. 

There  is  another  case,'  in  which  the  plaintiff  was  nonsuited  in  an 
action  on  a  contract  of  sale,  where  a  shilling  earnest-money  was  actu- 
ally given  by  the  buyer  to  bind  the  bargain,  but  the  case  turned  en- 
tirely on  the  form  of  action,  which  was  for  goods  sold  and  delivered^ 
under  circumstances  where  the  Court  was  of  opinion  that  there  had 
been  no  delivery.  A  count  for  goods  bargained  and  sold  would  no 
doubt  have  been  sustained. 

§  192.  On  the  subject  of  part  payment,  there  is  but  one  important 
decision  under  this  clause  of  the  statute ;  but  the  cases  which  have 
arisen  under  analogous  clauses  in  the  Statutes  of  Limitations  and  the 
Bankruptcy  Acts  may  be  considered  with  advantage  in  this  connec- 
tion. 

§  193.  An  agreement  for  the  purchase  of  goods  exceeding  lOL  in 
value,  was  made  with  the  understanding,  and  as  part  of  the  contract, 
that  the  vendor  should  deduct  from  the  price  the  amount  of  a  debt 
previously  due  by  him  to  the  purchaser.  The  vendor  then  sent  the 
goods  to  the  purchaser  with  an  invoice  charging  ]^im  with  the  price 
20L  IBs.  11(2.,  under  which  was  written,  **  By  your  account  against 
me,  il,  14:8,  11(2."  The  purchaser  returned  the  goods  as  inferior  to 
sample.  It  was  contended,  on  behalf  of  the  vendor,  who  brought  an 
action  for  goods  sold  and  delivered,  that  this  credit  of  41.  14s,  lid. 
was  a  part  payment  of  the  price  of  the  goods,  sufficient  to  take  the 
case  out  of  the  statute.  Held,  not  to  be  so.  Piatt,  B.,  said,  ^'  You 
rely  on  part  of  the  contract  itself,  as  being  part  performance  of  it." 
Pollock,  C.  B.,  said,  *^  Here  was  nothing  but  one  contract,  whereas  the 
statute  requires  a  contract,  and,  if  it  be  not  in  writing,  something  be- 
sides." Parke,  B.,  said,  ^^  Had  there  been  a  bargain  to  sell  the  leather 
at  a  certain  price,  and  subseqtientli/  an  agreement  that  the  sum  due 
from  the  plaintiff  was  to  be  wiped  off  from  the  amount  of  that  price, 
or  that  the  goods  delivered  should  be  taken  in  satisfaction  of  the  debt 
due  from  the  plaintiff,  either  might  have  been  equivalent  to  part  pay- 
ment, as  an  agreement  to  set  off  one  item  against  another  is  equivalent 
to  payment  of  money.  But  as  the  stipulation  respecting  the  plaintiff's 
debt  was  merely  a  portion  of  the  contemporaneous  contract,  it  was  not 
a  giving  something  to  the  plaintiff  by  way  of  earnest  or  in  part  pay- 
ment  then  or  subsequently."     Alderson,  B.,  said,  ^^The  17th  section 

1  7  Taunt.  597.  Goodall  v.  Skelton,  2  H.  Bl.  316. 
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of  the  Statate  of  Frauds  implies  that  to  bind  a  buyer  of  goods  of  lOL 
value  without  writing  he  must  have  done  two  things :  first,  made  a 
contract ;  and  next)  he  must  have  given  something  as  earnest,  or  in 
part  payment  or  discharge  of  his  liability.  But  where  one  of  the  terms 
of  an  oral  bargain  is  for  the  seller  to  take  something  in  part  payment, 
that  term  cannot  alone  be  equivalent  to  part  payment."  ^ 

From  this  case  it  may  be  inferred  that  an  agreement  to  set  off  a  debt 
due  to  the  buyer  would  be  held  to  be  a  part  payment,  taking  the  case 
out  of  the  statute,  if  made  subsequently  to  the  sale,  or  by  an  indepen- 
dent contract  at  the  time  of  the  sale,  such  as  the  giving  of  a  receipt  by 
the  buyer  for  the  debt  previously  due  to  him  ;  but  the  decision  is  ex- 
press on  the  point  that  such  an  agreement,  when  part  of  the  bargain 
for  the  purchase,  one  of  the  terms  of  the  contract  of  sale  itself,  is  not 
such  a  part  payment  as  is  required  to  make  a  parol  sale  valid  for  an 
amount  exceeding  101. 

§  194.  Under  the  Statute  of  Limitations,  it  has  been  held  that 
where  goods  are  supplied  by  agreement  ^'  on  account "  of  a  debt,  this 
is  part  payment  of  the  debt.  The  decision  to  this  effect  given  by  the 
Exchequer  in  Hart  v.  Nash,^  was  followed  by  the  Queen *s  Bench  in 
Hooper  v.  Stephens.^  And  the  decisions  under  the  Bankruptcy  Acts 
have  been  to  the  same  effect.^ 

So,  also,  in  Blair  v.  Ormond,^  it  was  held,  under  the  Statute  of 
Limitations,  that  an  agreement  by  the  debtor  to  board  and  lodge  the 
creditor  at  a  fixed  price  per  week  in  deduction  of  the  debt,  was  a  part 
payment  constituting  a  sufficient  acknowledgment  of  the  debt  to  take 
it  out  of  the  statute. 

There  seems,  therefore,  no  reason  to  doubt  that  the  part  payment 
required  by  the  Statute  of  Frauds  as  an  act  in  addition  to  the  parol 
contract,  in  order  to  make  a  sale  good,  need  not  be  made  in  money, 
but  that  anything  of  value  which  by  mutual  agreement  is  given  by 
the  buyer  and  accepted  by  the  seller  ^^  on  account  *'  or  in  part  satisfac- 
tion of  the  price  will  be  equivalent  to  part  payment.  The  transfer  to 
the  vendor  of  a  bill  or  note  ^^  on  account'*  or  in  part  payment,  would 
seem  also  to  suffice  to  render  the  bargain  valid.^ 

In  Maber  v,  Maber,^  a  gift  of  the  interest  due  was  held  to  be  a  part 
payment. 

§  195.  The  Roman  law  on  the  subject  of  earnest  was  very  peculiar, 
and  the  texts  which  govern  it  might  readily  be  misunderstood  unless 
careful  discrimination  be  observed.  Earnest  was  of  two  kinds:  one 
was  an  independent  contract  anterior  to  the  agreement  of  sale ;  the 

1  Walker  v.  Nasaey,  16  M.  &  W.  302.  ^  17  Q.  B.  423  ,and  20  L.  J.  Q.  B.  444. 

3  2  Cr.,  M.  &  B.  337.  <  Chamberlyn  v.  Delarive,  2  WiU.   253 ; 
>  4  A.  &  £.  71.                                               Eearelake  v.  Morgan,  5  T.  R.  513 ;  Griiltla 

4  Wilkins  v,  Caaej,  7  T.  R.  713 ;  Canaan    v.  Owen,  13  M.  &  W.  5S. 
V.  Wood,  2  M.  &  W.  465.  7  L.  R.  2  Ex.  153. 
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other  was  aecessory  to  the  contract  of  sale  after  it  had  been  agreed  on, 
and  was,  like  the  earnest  of  the  common  law,  a  proof  that  the  bargain 
was  concluded,  argumentum  contractiis  faeti. 

§  196.  The  independent  contract  of  earnest  was  an  agreement  by 
which  a  man  proposed  to  another  to  give  him  a  sum  of  money  for 
what  we  should  term  the  option  of  purchase.  If  the  sale  afterwards 
took  place,  the  earnest  money  was  deducted  from  the  price.  If  the 
purchaser  declined  completing  the  purchase,  he  forfeited  the  earnest 
money.  If  the  party  who  had  received  earnest  did  not  choose  to  sell 
when  the  option  was  claimed^  he  was  bound  to  return  the  earnest 
money  and  an  equivalent  amount  by  way  of  forfeiture  for  disappoint- 
ing the  other  in  his  option.^ 

§  197.  The  other  species  of  earnest  of  the  Roman  law  was  the  same 
as  that  of  the  common  law.  It  might  consist  of  a  thing,  as  a  ring, 
anntUus^  which  either  party,  but  generally  the  buyer,  gave  to  the 
other  as  a  sign,  proof,  or  symbol  of  the  conclusion  of  the  bargain  ;  ^ 
and  when  money  was  given  in  earnest  it  was  considered  as  being  in 
part  payment  of  the  price.^  Varro  gives  this  as  the  etymology  of  the 
word :  ^  ^^  Arrhabo  sic  dicta,  ut  reliquum  reddatur.  Hoc  verbum  a 
Gneco  arrabon,  reliquum,  ex  eo  quod  debitum  reliquit ;  '*  and  the 
Institutes  of  Gains  ^  give  its  true  nature,  ^^  Quod  ssBpe  arrsB  nomine 
pro  emptione  datur,  non  eo  pertinet  quasi  sine  arra  convetitio.  nihil 
proficiat ;  sed  ut  evidentius  probari  posnt  canvenUse  de  pretioy 

§  198.  At  a  latter  date,  however,  the  Emperor  Justinian  made  by 
statute  an  important  change  in  the  law  of  earnest,  by  providing  that 
in  all  cases  where  it  was  given,  whether  the  sale  was  in  writing  or  not, 
and  whether  there  was  any  stipulation  to  that  effect  or  not,  either 
party  might  rescind  the  sale  by  forfeiting  the  amount  of  the  earnest 
money.  The  whole  text  is  a  remarkable  one,  giving  full  rules  as  to 
farm  of  the  mU^  the  assent,  the  giving  of  earnest^  and  the  right  of  re- 
scission. ^*'  Emptio  et  venditio  contrahitur  simul  atque  de  pretio  con- 
yenerit,  quamvis  nondum  pretium  numeratum  sit  ac  ne  arra  quidem 
data  fuerit ;  nam  quod  arrsB  nomine  datur  argumentum  est  emptionis 
et  venditionis  contractsB.  Sed  hsec  quidem  de  emptionibus  et  vendi- 
tionibus  quae  sine  scriptura  consistunt  obtinere  oportet,  nam  nihil  a 
nobis  in  hujusmodi  venditionilms  innovatum  est.  In  his  autem  quae 
scriptura  conficiuntur^  non  aliter  perfectam  esse  venditionem  et  empti- 
onem  constituimus,  nisi  et  instrumenta  emptionis  fnerint  conscripta, 
vel  manu  propria  conti;ahentium,  vel  ab  alio  quidem  scripta,  a  contra- 
hentibus  autem  subscripta ;  et  si  per  tabelliones  fiunt,  nisi  et  comple- 

1  L.    17,  Cod.  de  Fid.   Instr.;  Foihier»  Greek  hppafiAw  and  the  Latin  arra  are  both 

Vente,  Nos.  497 »  8,  9.  modifications    of     the    Hebrew    '^ri£b(5n,    a 

>  Dig.  19, 1,  de  Act.  Emp.  et  Vend.  U,  §  6,  pledge.  Gen.  xxxviii.  17.    This  word  waain 

Ulp.  trodnced  bj  the  PhGeniciana  into  both  Greecei 

'  Dig.  18,  3,  de  Lege  CommiMoria,  8  So»v.  and  Italy.    See  Skeat'B  Etm.  Diet.  p.  184. 

«  De  Lingna  Latina,  lib.  5,  §  17&    The  «  Com.  3,  §  139. 
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tiones  acceperint  et  fuerint  partibus  absoluta.  Donee  enim  aliqaid 
deest  ex  his,  et  poenitentiae  locus  est,  et  potest  emptor  vel  yenditor, 
•sine  pcBna  recedere  ab  emptione.  Ita  tamen  impune  eis  recedere  eon- 
cedimuB^  nisi  jam  arrarum  nomine  alfqaid  fuerit  datum.  Hoc  etenira 
subsecuto,  sive  in  scriptis^  sive  sine  scriptia  venditio  celebrata  est,  is 
qui  recusat  adimplere  contractum,  si  quidem  est  emptor^  perdit  quod 
dedit :  si  vero  venditor^  duplum  reatitiiere  compellitur,  licet  super  arris 
nihil  expressum  estJ*^  ^  This  text  not  only  changed  the  antecedent 
law,  by  allowing  either  party  to  rescind  the  bargain  by  forfeiting  the 
value  of  the  earnest,  but  it,  made  a  further  innovation  by  providing 
that  when  the  parties  had  agreed  to  draw  up  their  sale  in  writing, 
either  might  recede  from  the  bargain  until  all  the  forms  of  a  written 
contract  had  been  finally  completed ;  in  derogation  of  the  ante-Jus- 
tinian law,  which  made  the  contract  perfect  by  mutual  assent  before 
the  writings  were  drawn  up.^ 

§  199.  Pothier  struggles,  on  the  authority  of  Vinnius,  to  escape 
from  the  apparently  plain  meaning  of  this  text  of  the  Institutes,  and 
maintains  the  old  distinction,  that  after  earnest  given  to  bind  the 
bargain,  neither  party  can  escape  from  his  obligations  as  vendor  or 
purchaser,  by  the  sacrifice  of  the  amount  of  the  earnest.^  But  his  rea- 
soning is  scarcely  satisfactory,  and  later  authors  consider  the  language 
of  the  tex't  too  absolute  to  be  explained  away.^ 

§  200.  The  French  civil  code  seems  to  reject  Pothiers  doctrine,  and 
provides,  art.  1590,  ^^Si  la  promesse  de  vente  a  ^t^  faite  avec  des 
arrhes,  chacun  des  contractants  est  maitre  de  s'en  ddpartir,  celui  qui 
les  a  donn^es  en  les  perdant,  et  celui  qui  les  a  re9ue8  en  restituant  le 
double,"  Singularly  enough,  however,  the  same  discussion  has  sprung 
up  under  this  text  as  under  that  of  Justinian,  and  the  commentators 
are  divided,  TouIIier,  Maleville,  Duranton,  and  some  others  taking  the 
side  of  Pothier;  while  Duvergier,  Coulon,  Devilleneuve,  and  Ortolan, 
are  of  the  contrary  opinion.^ 


AMERICAN    NOTE. 


§§  189-200.  Earnest  or  Part  Patment.  1.  The  subject  of  "earnest  " 
lias  given  rise  to  but  little  legal  discoBsion  in  America.  It  was  an  old  common- 
law  mode  of  binding  a  bargain  taken  from  the  civil  law  (Giiterbock  on  Bracton, 
145),  to  show  that  the  parties  were  "in  earnest;"  and  the  Statute  of  Frauds 
simply  adopted  it,  or  recognized  it  as  still  effectual.     See  Glanvil,  ch.  xiv. 

1  Idbu  lib.  iii.  tit.  xxiii.  1.  *  Ortolan,  Explication  Hist,  des  Inst.  toI. 

3  Dig.   18,   1,  de  Contrah.  Empt.  2,  §  1»  3|  p.  269. 

Paul ;  Gaius,  Comm.  3,  §  139.  ^  The  references  are  given  in  Sirey  &  Gil- 

Pothier,  Vente,  No.  508.  bert,  Code  Annotd,  art.  1590. 
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In  Howe  v.  Hay  ward,  108  Mass.  54,  it  was  held  that  a  deposit  of  money  by 
the  buyer  in  the  hands  of  a  third  party,  as  a  *'  forfeiture  "  in  case  he  should 
refuse  to  take  the  goods,  was  not  ''  giviog  something  in  earnest,"  and  did  not 
bind  the  bargain.  Much  less  would  a  deposit  of  a  check  with  such  third  per- 
son have  that  effect.     Noakes  v.  Morey,  30  lud.  103. 

2.  As  to  pcort  pa3niient,  it  is  clear  that  something  of  value  must  be  really 
given  and  received  towards  payment.  A  promise  to  pay,  however  oft  repeated, 
cannot  have  that  effect  See  Artcher  v.  Zeh,  5  Hill,  205 ;  Krohn  v.  Bantz, 
68  Ind.  277.  And  if  the  parties  verbally  agree  that  the  amount  of  the  pur- 
chase-money may  be  credited  on  a  larger  claim  which  the  buyer  'has  against 
the  seller,  but  this  has  not  been  actimlly  done,  nor  any  receipt  or  voucher 
given,  this  is  not  an  actual  payment,  sufficient  alone  to  bind  the  buyer  to  the 
bargain.  See  Ely  r.  Ormsby,  12  Barb.  570 ;  Brand  v.  Brand,  49  Barb.  346  ; 
Teed  v.  Teed,  44  Barb.  96;  Brabin  v.  Hyde,  32  N.  Y.  519;  Walrath  v. 
Richie,  5  Lans.  362.  And  of  coarse  a  promise  by  the  buyer  to  pay  some 
part  of  the  purchase-money  to  a  third  person,  a  creditor  of  the  vendor,  in  dis- 
charge of  his  claim  against  such  vendor,  would  not  be  a  payment,  Artcher  t;. 
Zeh,  5  Hill,  205 ;  though  an  actual  payment  of  such  debt  of  the  vendor's 
would  be;  Brady  r.  Harrahy,  21  Up.  Can.  Q.  B.  340;  Furniss  v.  Sawens,  3 
lb.  77.  So  if  the  creditor  of  the  vendor  accepts  the  promise  of  the  buyer  to 
pay  him,  and  thereupon  actual^  discharges  the  vendor  from  his  liability  to 
him,  this  might  operate  as  a  part  payment.  Cotterill  r.  Stevens,  10  Wise 
442.  But  in  such  case  the  knowledge  and  acquiescence  of  such  creditor  of  the 
vendor  is  essential.     Paine  v.  Fulton,  34  Wise.  83. 

Neither  wiO  an  actual  tender  of  part  payment,  unaccepted  by  the  vendor, 
bind  him  to  fulfil ;  Edgerton  v.  Hodge,  41  Vt.  676,  where  the  buyer  sent  a 
partial  payment  by  mail,  which  the  seller  returned.  And  see  Hicks  v.  Cleve- 
land, 48  N.  Y.  84 ;  Walrath  v.  Ingles,  64  Barb.  265.  But  part  payment  may 
be  made  by  anything  of  value,  given  and  received  as  such,  as  a  chattel,  for  in- 
stance, Dow  V,  Worthen,  37  Vt.  108 ;  a  third  person's  note,  Combs  v.  Bate- 
man,  10  Barb.  573  ;  or  his  check,  Hunter  v.  Wetsell,  17  Hun,  135.  See  White 
r.  Drew,  56  How.  Pr.  R.  57. 

In  most  states  the  time  of  payment  is  unimportant,  if  made  before  action 
brought.  Thompson  v,  Alger,  12  Met.  435;  Davis  v.  Moore,  13  Me.  424; 
Ganlt  v.  Brown,  48  N.  H.  189.  It  is  not  yet  authoritatively  settled  that  the 
payment  must  be  made  before  suit  commenced,  but  only  that  it  would  be  suf- 
ficient. New  York,  and  perhaps  some  other  states,  require  the  payment  to  be 
made  at  the  time  of  making  the  contract.  Artcher  v.  Zeh,  5  Hill,  200 ;  Ely  v. 
Ormsby,  12  Barb.  570;  Bissell  v.  Balcom,  39  N.  Y.  275  ^  Allis  v.  Ilead,  45 
N.  Y.  1 42.  Or  that,  at  the  time  of  payment,  the  original  contract  should  be 
substantially  renewed  or  re-made.  See  Hunter  v.  Wetsell,  57  N.  Y.  375  ;  84 
N.  Y.  549 ;  Webster  v.  Zielly,  52  Barb.  482 ;  Jackson  v.  Tupper,  30  Hun, 
220.  If  a  check  is  given  at  the  time,  and  is  duly  paid  upon  subsequent  presen- 
tation to  the  bank,  ic  is  a  payment  **  at  the  time,"  within  the  meaning  of  that 

phrase.     Honter  v.  Wetsell,  84  N.  Y.  549. 

11 
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§  201.  This  clause  of  \he  statute  is  as  follows :  **•  Except  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract,  or  their  agents 
thereunto  duly  authorized.'' 

For  an  accurate  notion  of  the  true  extent  and  bearing  of  this  clause, 
it  is  indispensable  to  keep  constantly  in  view  the  leading  principles  of 
the  law  of  evidence  relating  to  written  contracts.  The  framers  of 
the  statute  have  in  no  way  interfered  with  these  principles.  They 
have  simply  said  that  if  the  parties  to  be  charged  have  signed  some 
written  note  or  memorandum  of  the  contract,  it  shall  be  allowed  to 
be  good.  What  the  legal  effect  of  such  a  note  or  memorandum  is  to 
be  in  all  other  respects,  is  left  entirely  as  it  was  at  common  law. 

§  202.  Now  at  common  law,  parties  entering  into  any  contract  may 
either  reduce  its  terms  to  writing,  or  may  refer  to  some  other  writing 
already  in  existence,  as  containing  the  terms  of  their  agreement,  and 
when  they  do  so,  they  are  bound  by  what  is  writteti,  whether  signed 
by  them  or  not;  and  they  are  not  allowed  to  say  that  there  was  a 
mistake  in  the  writing,  and  that  they  intended  to  agree  to  something 
different  from  its  contents,  for  the  very  object  of  putting  the  agree- 
ment in  writing  is  to  prevent  disputes  about  what  they  intended. 
This  rule  of  law  is  very  inflexible.  If,  by  the  agreement,  the  whole 
contract  is  reduced  to  writing,  or  by  mutual  assent  is  to  be  taken  as 
embraced  in  a  preexisting  writing,  neither  party  is  allowed  to  offer 
proof  that  any  additional  terms  were  agreed  to,  although,  of  course, 
whenever  a  duty  or  obligation  of  any  sort  results  by  virtue  of  the  law 
or  of  local  customs,  or  the  usages  of  particular  trades,  from  the  written 
stipulations,  such  duty  or  obligation  may  not  only  be  enforced,  as  though 
it  were  expressly  included  among  the  written  terms,  but  is  as  carefully 
guarded  by  the  rule  now  under  consideration  as  if  expressed  in  the  writ- 
ten paper,  and  cannot  be  contradicted  or  qualified  by  parol  evidence.^ 

§  203.  But  the  common  law  does  not  prohibit  parties  from  making 
contracts  of  which  only  part  is  in  writing.  A  man  may  agree  to  build 
a  carriage  for  another,  and  the  description  of  the  vehicle  may  be  put  in 
writing,  and  the  price  may  be  agreed  on  by  parol,  or  vice  versd^  or 
the  parties  may  say  in  substance,  **  we  agree  to  what  is  contained  in 
snch  a  writing,  with  such  additions  and  exceptions  as  we  now  agree 
upon  by  word  of  mouth,"  and  there  is  no  legal  objection  to  this.  Parol 
evidence  may  be  used  to  show  what  were  the  additions  and  exceptions, 
and  the  writing  is  conclusive  as  to  the  rest. 

§  204.  When  either  a  part,  or  the  whole  of  an  agreement,  is  thus 
made  in  writing,  or  by  reference  to  a  writijig,  the  agreement  in  gen- 
eral cannot  be  proven  by  any  other  means  than  by  adducing  the  writ- 

1  Per  Blackbarn,  J.,  in  Burgps  v,  Wick-    the  decision  of  the  Exchequer  Chamber  in 
bam,  8  B.  &  S.  669 ;  33  L.  J.  Q.  B.  17.    Bat    Clapham  o.  Laogton,  34  L.  J.  Q.  B.  46  ;  see, 
the  language  of  Williams,  J.,  in  giving    also,  Fawkes  v.  Lamb,  31  L.  J.  Q.  B.  98. 
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ing  itself  in  proof,  so  that,  independently  dt  the  statute,  the  writing 
is  an  indispensable  part  of  the  case  of  him  who  seeks  to  prove  the 
agreement.  But  this  result  only  takes  place  when  the  writing  is  by 
the  consent  of  both  parties  agreed  to  be  that  which  settles  and  con- 
tains their  contract  in  whole  or  in  part.  The  case  is  different,  if  one 
of  the  parties  chooses  to  write  down  for  himself,  without  the  concur- 
rence and  assent  of  the  other,  or  if  a  bystander,  without  the  authority 
of  bothy  should  write  out  what  they  said.  The  writing  of  the  by- 
stander is  not  evidence  at  all  in  such  a  case,  though  he  may  use  it  to 
refresh  his  memory  if  called  as  a  witness ;  but  if  one  of  the  parties 
had  employed  him  to  make  the  writing,  or  had  admitted  its  accuracy, 
it  would  be  receivable  in  evidence  against  him  as  an  admission,  and 
the  same  would  be  the  case  as  to  what  one  party  had  written  down 
for  himself.  But  such  writing,  not  binding  on  both,  would  not  be  in- 
dispensable for  legal  proof  of  the  contract,  nor,  although  of  great 
weight,  would  it  be  conclusive  upon  him  against  whom  it  is  evidence, 
as  being  his  admission. 

§  205.  The  Statute  of  Frauds  leaves  all  this  law  quite  as  it  was 
before.  If  the  contract  be  in  writing,  in  whole  or  in  part,  it  must  be 
proven  as  containing  the  only  legal  evidence  of  the  terms  of  the  agree- 
ment, even  though  not  signed  or  not  sufficient  under  the  statute  to 
make  the  contract  good,  and  though  there  be  sufficient  evidence  of 
part  payment  or  of  part  acceptance  and  receipt  to  establish  the  valid- 
ity of  the  contract.  The  writing  in  such  a  case  is  as  indispensable  in 
contracts  for  the  sale  of  goods  of  less  value  than  lOZ.  as  in  those 
above  that  limit,  and  is  as  conclusive  in  settling  what  the  terms  of  the 
bargain  are  as  if  the  Statute  of  Frauds  had  never  been  passed.  And 
where  a  party  has  signed  a  paper  which  is  not  a  writing  agreed  upon 
between  the  two,  as  containing  the  terms  of  their  agreement,  his  ad- 
versary may  use  the  paper,  if  he  please,  as  an  admission  made  in  his 
favour,  but  he  is  not  bound  to  offer  it,  any  more  than  he  would  be 
bound  to  prove  a  verbal  admission  of  his  adversary,  nor  is  the  effect 
of  a  written  any  greater  than  that  of  a  verbal  admission.  In  a  word, 
it  is  always  necessary  to  distinguish  whether  the  writing  is  the  con- 
tract of  both  parties,  or  the  admission  of  one.^ 

§  206.  The  two  cases  of  Ford  v.  Yates,^  and  Lockett  v.  Nicklin,' 
afford  an  illustration  of  the  effect  of  the  Statute  of  Frauds,  taken  in 
connection  with  the  common  law  rules  of  evidence  on  this  subject. 
In  Ford  v.  Yates,  the  memorandum  of  the  sale  made  between  the 
parties  said  nothing  as  to  credit ;  it  was  a  sale  of  two  parcels  of  hops, 
one  of  39  pockets,  and  the  other  of  5  pockets,  both  at  78  shillings. 
The  vendor  delivered  the  smaller  parcel,  but  refused  to  deliver  the  39 

1  The  foregoing  preliminary  remarks  are        *  2  M.  &  G.  549. 
chieflj  extracted  from    the    rerj  valoable        '  2  Ex.  93. 
treatise  of  Lord  Blackburn. 
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pocketa  without  payment;  and  the  Court  held  parol  evidence  inad- 
missible to  show  that  the  hops  were  sold  at  six  months'  credit,  and 
that  this  had  been  the  usual  course  of  dealing  between  the  parties. 
But  in  Lockett  v.  Nicklin,  where  the  goods  were  ordered  in  a  letter 
containing  a  reference  to  a  conversation  between  the  parties,  and  were 
supplied  with  an  invoice,  nothing  being  said  either  in  the  letter  or  the 
invoice  about  the  terms  of  payment,  parol  evidence  was  received  of 
an  agreement  to  give  six  months'  credit.  The  distinction  made  was, 
that  in  Ford  v.  Yates  the  action  was  based  on  a  written  contract  con- 
tained in  the  memorandum  which  could  not  be  varied  by  parol  evi- 
dence, while  in  ?  Lockett  v.  Nicklin  the  %ale  was  really/  hy  parol^  and 
the  subsequent  writings  were  merely  offered  in  proof  of  a  parol  bar- 
gain which  had  become  binding  by  the  delivery  and  acceptance  of  the 
goods ;  so  that  the  purchaser  was  at  liberty  to  supplement  the  proof 
of  the  bargain,  by  showing  that  there  was  an  additional  stipulation  ; 
namely,  an  agreement  for  six  months'  credit. 

§  207.  It  is  of  course  quite  beyond  the  scope  of  the  present  treatise 
to  enter  with  any  minuteness  into  the  law  of  evidence,  but  the  exam- 
ination of  this  clause  of  the  statute  would  be  very  incomplete  without 
some  reference  to  the  decisions  which  determine  in  what  cases,  for 
what  purposes,  and  to  what  extent,  parol  evidence  is  admissible  to 
affect  the  rights  of  the  parties,  when  there  exists  a  note  or  memoran- 
dum in  writing  of  the  bargain  sufficient  to  satisfy  the  17th  section. 

§  208.  It  must  be  steadily  borne  in  mind  that  the  statute  was  not 
enacted  for  cases  where  the  parties,  either  in  person  or  by  agents,  have 
signed  a  written  contract ;  for  in  those  cases  the  common  law  affords 
by  its  rules  quite  a  sufficient  guarantee  against  frauds  and  perjuries  as 
is  provided  by  the  statute.  The  intent  of  the  statute  was  to  prevent 
the  enforcement  of  parol  contracts  above  a  certain  value,  unless  the 
defendant  could  be  shown  to  have  executed  the  alleged  contract  by 
partial  performance,  as  manifested  by  part  payment,  or  part  accept- 
ance, or  unless  his  signature  to  some  written  note  or  memorandum  of 
the  bargain  — not  to  the  bargain  itself  —  could  be  shown.^  The  exist- 
ence of  the  note  or  memorandum  presupposes  an  antecedent  contract 
by  parol,  of  which  the  writing  is  a  note  or  memorandum. 

It  is  a  simple  deduction  from  this  theory  of  the  statute  that  parol 
evidence  is  always  admissible  to  show  that  the  writing  which  purports 
to  be  a  note  or  memorandum  of  the  bargain  is  not  a  record  of  any  an- 
tecedent parol  contract  at  all,^  for,  as  was  said  by  Lord  Selborne  in 

^  See  the  remarks  of  Erie,  J.,  in  Sieve-  in  the  text  is  to  be  foand  passim  in  the  cases 

Wright  V.Archibald,  17  Q.  B.  124;  20  L.  J.  on  this  subject 

Q.  B.  529  ;   of  Williams,  J.,  in  Bailey  v,        «  Pym  v.  Campbell,  6  E.  &  B.  370;  Wake 

Sweeting.  9  C.  B.  N.  S.  843 ;  30  L.  J.  C.  P.  v.  Harrop,  6  H.  &  N.  768;  Clever  v.  Kirk- 

150;  and  of  Lord  Wensleydale  in  Ridgway  man,  24  W.  R.  159;  33  L.  T.  N.  S.  672; 

V,  Wharton,  6  H.  L.  C.  305.    The  statement  Hussey  v.  Horne.Payne,  4  App.  Cas.  311,fer 

Lord  Cairns,  at  p.  320. 
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Jervis  v.  Berridge,^  the  Statute  of  Frauds  "  is  a  weapon  of  defence,  not 
offence,  and  does  not  make  any  signed  instrument  a  valid  contract  by 
reason  of  the  signature,  if  it  is  not  such  according  to  the  good  faith 
and  real  intention  of  the  parties. 

§  209.  On  the  same  principle  parol  evidence  is  admissible  for  tbe 
purpose  of  showing  that  the  written  paper  is  not  a  note  or  memoran- 
dum of  the  antecedent  parol  agreement,  but  only  of  part  of  it,  and 
the  decisions  are  quite  in  accordance  with  this  view. 

Thus,  if  the  writing  offered  in  evidence  contains  no  reference  to  tbe 
price  at  which  the  goods  were  sold,  parol  evidence  is  admissible  to 
prove  that  a  price  was  actually  fixed,  and  the  writing  is  thus  shown 
not  to  be  a  note  of  the  agreement,  but  only  of  some  of  its  terms.^ 

So  where  a  sale  of  wool  was  made  by  sample,  and  one  of  the  terms 
of  the  bargain  was  that  the  wool  should  be  in  good  dry  condition, 
parol  evidence  was  admitted  to  show  this  fact,  and  thus  to  invalidate 
the  sold  note  signed  by  the  broker,  which  omitted  that  stipulation.' 

And  in  a  recent  Irish  case,  where  the  writing  offered  in  evidence 
was  the  auctioneer's  sales-book,  which  contained  no  statement  that  the 
sale  was  by  sample,  parol  evidence  was  admitted,  on  behalf  of  the  de- 
fendant, to  prove  that  the  sale  was  by  sample,  and  that  therefore  the 
auctioneer's  book  was  not  a  memorandum  of  the  whole  contract.^ 

§  210.  And  the  same  principle  which  permits  the  defendant  to  offer 
parol  evidence  showing  that  the  written  note  is  imperfect,  and  there- 
fore not  such  a  note  as  satisfies  the  statute,  forbids  him,  who  sets  up 
the  writing  for  the  purpose  of  binding  the  other,  from  supplementing 
the  writing  by  parol  proof  of  terms  or  stipulations  not  contained  in 
it ;  for  it  is  manifest,  that  by  offering  such  proof,  he  admits  that  the 
writing  does  not  contain  a  note  of  the  bargain,  but  only  of  part  of 
it.5 

And  this  statement  of  the  law  was  approved  by  O'Brien,  J.,  in 
the  Irish  case  of  M'Mullen  v.  Helberg,  4  L.  R.  Ir.  94,  at  p.  110. 

§  211.  It  is  also  on  this  principle  that  when  the  bargain  is  to  be 
made  out  by  separate  written  papers,  parol  evidence  is  not  allowed  to 
connect  them,  but  they  must  either  be  physically  attached  together, 
so  as  to  show  that  they  constitute  but  one  instrument,  or  they  must 
be  connected  by  reference  in  the  contents  of  one  to  the  contents  of  the 
other,®  as  will  be  fully  seen  infra  (pp.  174-180.) 

1  10  Ch.  at  p.  360.  Holmes  v.  Mitchell,  7  C  B.  N.  S.  361,  and 

s  Elmore  v.  Kingscote,  5  B.  &  C  583 ;  S8  L.  J.  C.  P.  201 ;  Harrow  o.  Grores,   15 

Goodman  v,  Griffiths,  1  H.  &  N.  574 ;  S.  C  C.  B.  667  ;  24  L.  J.  C.  P.  58. 

26  L.  J.  Ex.  145 ;  Acebal  v.  Levy,  10  Bing.        «  Hinde  v.  Whitehouse.  7  East,  558;  Ken- 

376.  worthy  v.  Scofield,  2  B.  &  C.  945 ;  Pierce  p. 

•  Pitta  V.  Beckett,  13  M.  &  W.  743.  Corf,  L.  R.  9  Q.  B.  210;   Rishton  v.  What- 

*  M'Mullen  v.  Helberg,  4  L.  R.  Ir.  94 ;  on  more,  8  Ch.  D.  467.    But  see  Banmanu  r. 
app.  6  L.  R.  Ir.  463.  James,  3  Ch.  508 ;  Jx>ng  v.  Millar,  4  C.  P.  D. 

6  Boydell  v.  Drammond,  11   East,   142;     450,  C.  A.;  Cave  v    Hastings,  7  Q.  B.  D. 
Fitzmaarice    v.    Bay  ley,    9    H.  L.  C.  78;     125. 
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§  212.  But  where  a  purchaser  agreed  to  pay  by  a  cheque  ^  on  his 
brother,  the  Court  held  that  this  was  not  one  of  the  terras  which  need 
appear  in  the  writing ;  and  further,  that  parol  proof  that  under  the 
contract  certain  candlesticks  were  to  be  made  with  a  gallery  to  receive 
a  shade,  did  not  affect  the  sufficiency  of  the  writing  which  described 
them  as  ^*  candlesticks  complete."  ^ 

§  218.  Although  parol  evidence  is  not  admissible  to  supply  omis- 
sions or  introduce  terms,  or  to  contradict,  alter,  or  vary  a  written  in- 
strument, it  is  admissible  for  the  purpose  of  identifying  the  subject- 
matter  to  which  the  writing  refers.'  Thus,  where  the  written  letter 
contained  an  agreement  to  purchase  ^^your  wool,"  parol  evidence  was 
admitted  to  apply  the  letter,  and  to  show  what  was  meant  by  '^  your 
wool."  * 

Parol  evidence  is  also  admitted  to  show  the  situation  of  the  parties 
at  the  time  the  writing  was  made,  and  the  circumstances ;«  to  explain 
the  language,  as,  for  instance,  to  show  that  the  bought  and  sold  note 
have  the  same  meaning  among  merchants,  though  the  language  seems 
to  vary ;  ^  and  to  show  the  date  when  the  bargain  was  made.^ 

It  is  also  admissible  to  show  that  alterations  which  have  been  made 
in  the  document  signed  by  one  of  the  parties  were  assented  to  by  the 
other  party ;  the  effect  of  the  evidence  being  not  to  vary  the  written 
instrument,  but  to  show  what  was  its  condition  when  it  became  the 
memorandum  of  the  contract.® 

Parol  evidence  was  likewise  admitted  to  show  that  a  sale  of  '^  four- 
teen pockets  of  Kent  hops,  at  100«.,"  meant  100«.  per  cwt.,  according 
to  the  usage  of  the  hop  trade.^ 

But  it  should  be  remembered  that  when  the  evidence  in  support  of 
a  trade  usage  seeks  to  alter  the  natural  meaning  and  construction  of 
the  words  as  written,  it  must  in  every  case  be  clear  and  consistent.^^ 

Parol  evidence  is  also  admissible  to  show  a  mistake  in  drawing  up 
the  bought  and  sold  notes  (whereby  certain  goods  were  omitted),  in 
an  action  of  trover  by  the  vendors  against  the  purchaser  for  the  goods 
so  omitted  after  they  had  been  paid  for,  and  taken  into  possession  by 
the  purchaser.i^ 


^  Sectis,  as  to  pajinent  hj  a  bill,  Mahalen 
V.  The  Dablin  and  Chapelisod  Distillery  Co. 
II  Ir.  R.  C.  L.  83. 

2  Sari  V.  BoardiUon,  26  L.  J.  C.  F.  78 ;  1 
O.  B.  N.  S.  188. 

>  Bateman  u,  Phillips,  15  East,  472 ;  Short- 
rede  V.  Cheek,  I  A.  &  E.  57 ;  Mamford  v. 
Gething,  7  C.  B.  N.  S  305.  and  29  L.  J.  C.  P. 
105 ;  Chambers  v.  Kellj»  7  Ir.  R.  C.  L.  231. 

^  Macdonald  u.  LoDi^bottom,  28  L.  J.  Q. 
B.  293 ;  8.  C.  on  appeal,  1  E.  &  E.  977,  and 
29  L.  J.  Q.  B.  256 ;  and  see  Shardlow  v.  Cot- 
terell,  20  Ch.  D.  90,  C.  A. ;  reversing  S.  C. 
IS  Ch.  D.  280,  a  case  of  a  sale  of  real  estate, 


where  the  word  **  property  *'  was  held  to  be 
a  suflScient  description. 

^  Per  Tindal,  C.  J.,  in  Sweet  t;.  Lee,  3  M. 
&  G.  466. 

*  Bold  V.  Rajner,  1  M.  &  W.  342 ;  and  per 
Erie,  C.  J.,  in  Sievewright  v.  Archibald,  17 
Q.  B.  124 ;  20  L.  J.  Q.  B.  529. 

7  Edmnnds  v.  Downs,  2  C.  &  M.  459; 
Hartley  t;.  Wharton,  11  Ad.  &  E.  934;  Lobb 
V,  Stanley,  5  Q.  B.  574. 

8  Stewart  v.  Eddowes,  L.  R.  9  C.  P.  311. 
^  Spicer  v.  Cooper,  1  Q.  B.  424. 

^^  Bowes  V.  Shand,  2  App.  Cas.  455. 
u  Steele  v.  Haddock,  10  Ex.  643 ;  24  L.  J. 
Ex.  78. 
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§  214.  Also  to  show  that  a  written  docament,  purporting  to  be  an 
agreement,  and  signed  by  the  parties,  was  executed,  not  with  the  in- 
tention of  making  a  present  contract,  but  like  an  escrow,  or  writing  to 
take  effect  only  on  condition  of  the  happening  of  a  future  event ;  ^  or 
was  even  to  be  modified  upon  some  future  contingency.^ 

Also  to  explain  a  latent  ambiguity  in  a  contract  of  sale,  as  where  a 
bargain  was  made  for  the  sale  of  cotton,  *'  to  arrive  ex  *  Peerless '  from 
Bombay,'*  parol  evidence  was  held  admissible  to  show  that  there  were 
two  ships  "Peerless"  from  Bombay,  and  that  the  ship  "Peerless*' 
intended  by  the  vendor  was  a  different  ship  "  Peerless  "  from  that  in- 
tended by  the  buyer,  so  as  to  establish  a  mistake  defeating  the  con- 
tract for  want  of  a  cansen^tM  ad  idem,^ 

§  215.  The  admissibility  of  parol  evidence  of.  particular  commercial 
usages  to  engraft  terms  into  the  bargain,  or  even  to  introduce  condi- 
tions apparently  at  variance  with  the  implication  resulting  from  the 
written  stipulations  (as  was  done  in  Field  v.  Lelean,^  where  evidence 
was  admitted  of  a  usage  in  the  sale  of  mining  shares,  not  to  make  de- 
livery before  payment,  although  the  written  terms  were  for  a  price 
payable  in  futuro)^  is  too  large  a  branch  of  the  subject  to  be  here 
treated  in  detail,  and  the  reader  must  be  referred  to  the  decisions 
which  are  collected  and  classed  in  the  notes  to  Wigglesworth  v.  Dal- 
lison,  in  the  first  volume  of  Smith's -Leading  Cases.^ 

Alexander  v.  Vanderzee,  L.  R.  7  C.  P.  630,  and  Ashworth  v.  Red- 
ford,  L.  R.  9  C.  P.  20,  are  recent  cases,  which  illustrate  the  method 
of  construing  particular  mercantile  terms  apart  from  any  trade  usage. 

§  216.  After  a  contract  has  been  proven  by  the  production  of  a 
written  note  or  memorandum  sufficient  to  satisfy  the  statute,  the  ques- 
tion often  arises  as  to  the  admissibility  of  parol  proof  of  a  subsequent 
agreement  to  change  or  annul  it. 

At  common  law  it  is  competent  to  the  parties  at  any  time  after  an 
agreement  (not  under  seal)  has  been  reduced  to  writing  and  signed, 
to  make  a  fresh  parol  agreement,  either  to  waive  the  written  bargain 
altogether,  to  dissolve  and  annul  it,  or  to  subtract  from,  vary,  or  qual- 
ify its  terms,  and  thus  to  make  a  new  contract,  to  be  proven  partly  by 
the  written  agreement,  and  partly  by  the  subsequent  verbal  terms  en- 
grafted upon  what  is  left  of  the  written  agreement.^ 

But  this  principle  of  the  common  law  is  not  applicable  to  a  contract 
for  the  sale  of  goods  under  the  Statute  of  Frauds.     No  verbal  agree- 

1  Pym  V.  Campbell,  6  E.  &  B.  370;  25  L.  «  6  H.  &  N.  617 ;  30  L.  J.  Ex.  168;  se«, 

J.  Q.  B.  277 ;  Furness  v.  Meek,  27  L.  J.  Ex.  also,  Bissell  v.  Beard,  28  L.  T.  N.  S.  740. 

34;  Davis  i;.  Jones,  17  C.  B.  625;  25  L.  J.  ^  Vol.  I.  8th  ed.  p.  602  tt  aeq.;  and  see 

C.  P.  91.  Johnson  v,  Ra}lion,  7  Q.  B.  D.  438,  C.  A. 

^  Rogers  v.  Hadlcy,  2  H.  &  C.  227 ;  32  L.  ^  Per  Denman,  C.  J.,  in  Goss  v.  Lord  Ku- 

J.  Ex.  241.  gent,  5  B.  &  Ad.  65. 

>  Raffles  r.  Wichelhaus,  2  H.  &  C.  906;  36 
L.  J.  Ex.  16a 
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ment  to  abandon  it  in  part,  or  to  add  to,  or  omit,  or  modify  any  of  its 
terms,  is  admissible. 

Thus  parol  evidence  is  not  admissible  to  change  the  place  of  delivery 
fixed  in  the  writing,^  nor  the  time  for  the  delivery  ;  ^  nor  to  prove  a 
partial  waiver  of  a  promise  to  furnish  a  good  title ;  ^  nor  a  modification 
of  a  stipulation  for  a  valuation  ;  ^  nor  a  change  in  any  of  the  terms ; 
for  the  Courts  can  draw  no  distinctions  between  stipulations  that  are 
material  and  those  that  are  not.^ 

§  217.  But  where  there  was  an  executory  contract  for  the  building 
of  a  landaulet  described  in  the  agreement,  parol  evidence  was  admitted 
of  alterations  and  additions  ordered  by  the  purchaser  from  time  to 
time,  Gaselee,  J.,  saying  that  *'  otherwise  every  building  contract  would 
be  avoided  by  every  addition."  * 

In  Brady  v.  Oastler,^  the  action  was  for  damages  for  breach  of  con- 
tract in  not  delivering  certain  goods  within  the  time  fixed  by  a  written 
contract,  and  the  plaintiff  offered  parol  evidence  to  prove,  as  an  ele- 
ment of  consideration  for  the  jury  in  estimating  damages,  that  the 
price  fixed  in  the  contract  was  above  the  market  price,  and  that  he  had 
assented  to  pay  this  extra  price  because  of  the  short  term  allowed  for 
delivery;  but  the  evidence  was  rejected  by  Brarawell,  B.,  at  Nisi 
Prius,  and  his  ruling  was  approved  by  Pollock,  C.  B.,  and  Channell, 
B. ;  a  strong  dissenting  opinion,  however,  was  delivered  by  Martin,  B. 

§  217  a.  Parol  evidence  to  prove,  not  a  substituted  contract,  but  the 
assent  of  the  defendant  to  a  substituted  mode  of  performing  the  orig- 
inal contract,  when  that  performanee  is  completed^  is  admissible.  Thus, 
in  the  Leather  Cloth  Co.  v.  Hieronimus,^  the  contract  was  for  the  sale 
of  goods  to  be  forwarded  to  the  purchaser  by  Ostend,  and  the  goods 
were  afterwards  forwarded  by  Rotterdam,  and  evidence  was  admitted 
to  show  that  the  defendant  by  his  conduct  had  assented  to  the  substi- 
tuted mode  of  delivery.  And  bo,  although  neither  party  to  the  con- 
tract may  avail*  himself  of  a  parol  agreement  to  vary  or  enlarge  the 
time  of  performance,  yet,  if  the  seller  has  postponed  delivery  at  the 
verbal  request  of  the  buyer,  or  the  buyer  has  forborne  to  claim  deliv- 
ery at  the  verbal  request  of  the  seller,  neither  the  seller  in  the  former, 
nor  the  buyer  in  the  latter,  case  is  precluded  from  afterwards  suing  on 
the  original  contract. 

^  Moore  v,  Campbell,  10  Ex.  323,  and  23  overrule  Caif  t;.  Penn,  1  M.  &  S.  21 ;  Warren 
L.  J.  Ex.  310;  Stowell  v,  Robinson,  3  Bin^.  v.  Sta^g,  cited  in  Littler  v,  Holland,  3  T.  R. 
N.  C.  928 ;  Marshall  o.  Lynn,  6  M.  &  W.  109 ;  591.  and  Thresh  v.  Rake,  1  Esp.  53 ;  cf.  San- 
Stead  V,  Dawber,  10  A.  &  E.  57.  derson  v.  Graves,  L.  R.  10  Ex.  234,  a  case 

*  Noble  V.  Ward,  L.  R.  I  Ex.  117;  35  L.  nnder  the  4th  section. 

J.  Ex.  81.  «  Hoadley  v.  M'Lain.  10  Bing.  489;  but 

'  Goss  V.  Lord  Nugent,  5  B.  &  Ad.  65.  see  remarks  of  Bramwell,  B.,  upon  this  dic- 

*  Harvey  v.  Grabham,  5  A.  &  E.  61.  turn,  in  Sanderson  v.  Graves,  L.  R.  10  Ex. 

*  Per  Parke,  B.,  in  Marshall  v,  Lynn,  6  at  page  237. 

M.  &  W.  116.    See,  also,  Enimett  i;.  Dew-      .  ^  3  H.  &  C.  112 ;  33  L.  J.  Ex.  300. 
hirst,  3  Mac.  ^  G.  587;  21  L.  J.  Ch.  497.        •  L.  R.  10  Q.  B.  140. 
The  cases  in  the  notes  to  this  paragraph 


170  rORMATION  OF  THE  CONTRACT.  [BOOK  I. 

In  Ogle  V.  Earl  Vane,^  the  defendant  contracted  to  sell  to  the  plain- 
tiff 600  tons  of  iron,  delivery  to  extend  to  the  25th  of  July,  1865. 
Owing  to  an  accident  to  the  defendant's  furnaces  he  had  delivered 
none  of  the  iron  by  that  date.  Afterwards  negotiations  passed  be- 
tween the  parties,  but  eventually,  in  February,  1866,  the  plaintiff 
went  into  the  market.  The  price  of  iron  had  risen  since  July,  and 
the  plaintiff  sought  to  recover  from  the  defendant  the  difference  be- 
tween the  contract  and  the  market  price  in  February.  The  defendant 
paid  into  Court  the  difference  between  the  contract  and  the  market 
price  in  July.  The  Judge  at  the  trial  left  it  to  the  jury  to  say  whether 
on  the  evidence  they  thought  that  the  defendant  had  held  out  that  he 
should  be  able  to  deliver  the  iron,  and  that  the  plaintiff  had  waited 
accordingly,  in  which  case  they  might  return  a  verdict  for  damages  be- 
yond the  amount  paid  into  Court.  The  jury  returned  a  verdict  for 
the  full  amount  claimed.  Upon  the  argument  of  a  rule  to  enter  the 
verdict  for  the  defendant,  on  the  ground  that  there  was  no  evidence  to 
go  to  the  jury  of  the  plaintiff  being  entitled  to  more  damages  than 
were  represented  by  the  sum  paid  into  Court,  it  was  objected,  on 
behalf  of  the  defendant,  that  any  agreement  for  postponement  ought 
to  have  been  in  writing  to  satisfy  the  Statute  of  Frauds ;  but  it  was 
held  by  the  Court  of  Queen's  Bench,  and  affirmed  by  the  Exchequer 
Chamber,  first,  that  there  was  evidence  from  which  the  jury  might 
infer  that  the  plaintiff's  delay  in  going  into  the  market  was  at  the  de- 
fendant's request ;  and,  secondly,  that  as  the  evidence  went  to  show, 
not  a  new- contract,  but  simply  a  forbearance  by  the  plaintiff  at  the  re- 
quest of  the  defendant^  the  Statute  of  Frauds  did  not  apply. 

The  cases  bearing  upon  this  point  are  considered  in  the  judgment  of 
the  Court  of  Common  Pleas  in  Hickman  v.  Haynes.^  The  contract 
was  for  the  sale  by  the  plaintiff  to  the  defendants  of  100  tons  of  pig- 
iron  by  monthly  deliveries  of  twenty-five  tons,  in  March,  April,  May, 
and  June,  1873.  Seventy-five  tons  of  iron  were  delivered  during  the 
months  of  March,  April,  and  May  respectively,  in  accordance  with  the 
contract,  but  early  in  June  the  defendants  verbally  requested  the  plain- 
tiff, and  the  plaintiff  consented,  to  postpone  delivery  of  the  remaining 
twenty-five  tons.  Upon  the  expiration  of  the  contract  time  the  plain- 
tiff tendered  the  residue  of  the  iron,  but  the  defendants  then  refused 
to  accept  it.  In  an  action  for  damages  for  breach  of  contract  the 
plaintiff  was  held  entitled  to  succeed.  It  was  contended,  on  behalf  of 
the  defendants,  that  a  new  agreement  for  the  delivery  and  acceptance 
of  the  remaining  twenty-five  tons  of  iron  had  been  substituted  for  the 
original  written  contract,  and  that  this  new  agi'eement  being  verbal 
could  not  be  enforced ;  but  the  Court  held  that  the  original  contract 
still  subsisted,  and  that  the  plaintiff  could  maintain  an  action  upon  it ; 

1  L.  R.  3  Q.  B.  272,  in  Ex.  Ch. ;  affirm-        a  L.  B.  10  C.  P.  598. 
ing  S.  C.  L.  B.  2  Q.  B.  275. 
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that  the  assent  to  the  defendants'  request  to  give  time  was  not  a  valid 
agreement  binding  the  plaintiff,  but  a  voluntary  forbearance  on  his 
part ;  and  the  same  distinction  was  drawn  between  a  substitution  of 
one  agreement  for  another,  and  a  voluntary  forbearance  to  deliver  at 
the  request  of  another,  which  had  already  been  recognized  in  Ogle  v* 
£arl  Vane. 

On  the  other  hand,  in  Plevins  i;.  Downing,^  the  plaintiffs  contracted 
to  deliver  100  tons  of  pig-iron,  '^  25  tons  at  once,  and  75  tons  in  July 
next."  By  the  end  of  July  the  plaintiffs  had  delivered,  and  the  de- 
fendant had  accepted,  75  tons  in  all.  There  was  no  evidence  that  the 
defendant  had  requested  the  plaintiffs,  before  the  end  of  c/uZy,  to  with- 
hold delivery  of  the  remaining  25  tons,  but  there  was  eVidence  that  in 
October  the  defendant  verbally  requested  the  plaintiffs  to  forward  25 
tons,  which,  when  forwarded,  he  declined  to  accept.  Held,  that  the 
plaintiffs  could  not  sue  on  the  original  contract,  inasmuch  as  they  were 
unable  to  prove  that  they  were  ready  and  willing  to  deliver  the  25 
tons  at  the  end  of  July,  and  had  only  withheld  delivery  at  the  defend- 
ant's request ;  neither  could  they  rely  upon  the  request  to  deliver 
made  to  them  by  the  defendant  in  October,  as  that  would  have  been 
to  substitute  a  parol  for  a  written  agreement. 

*^  It  is  true,"  said  Brett,  J.  (at  p.  225),  in  delivering  the  judgment 
of  the  Court,  '^  that  a  distinction  has  been  pointed  out  and  recognized 
between  an  alteration  of  the  original  contract  in  such  cases,  and  an 
arrangement  as  to  the  mode  of  performing  it.  If  the  parties  have  at- 
tempted to  do  the  first  by  words  only,  the  Court  cannot  give  effect  in 
favour  of  either  to  such  attempt ;  if  the  parties  make  an  arrangement 
as  to  the  second,  though  such  arrangement  be  only  made  by  words,  it 
can  be  enforced.  The  question  is,  what  is  the  test,  in  such  an  action 
as  the  present,  whether  the  case  is  within  the  one  rule  or  the  other. 
Where  the  vendor,  being  ready  to  deliver  within  the  agreed  time,  is 
shown  to  have  withheld  his  offer  to  deliver  till  after  the  agreed  time, 
in  consequence  of  a  request  to  him  to  do  so,  made  by  the  vendee  be- 
fore the  expiration  of  the  agreed  time,  and  where  after  the  expiration 
of  the  agreed  time,  and  within  a  reasonable  time,  the  vendor  proposes 
to  deliver,  and  the  vendee  refuses  to  accept,  the  vendor  can  recover 
damages;  .  .  .  but  if  the  alteration  of  the  period  of  delivery 
were  made  at  the  request  of  the  vendor,  though  such  request  were 
made  during  the  agreed  period  for  delivery,  so  that  the  vendor  would 
be  obliged,  if  he  sued  for  a  non-acceptance  of  an  offer  to  deliver  after 
the  agreed  period,  to  rely  upon  the  assent  of  the  vendee  to  his  request, 
he  could  not  aver  and  prove  that  he  was  ready  and  willing  to  deliver 
according  to  the  terms  of  the  original  contract.  The  statement  shows 
that  he  was  not.  He  would  be  driven  to  rely  on  the  assent  of  the 
vendee  to  a  substituted  time  of  delivery,  that  is  to  say,  to  an  altered 

a  1  C.  P.  D.  220. 
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contract  or  a  new  contract.  This  he  cannot  do,  so  as  to  enforce  his 
claim.  This  seems  to  be  the  result  of  the  cases  which  are  summed  up 
in  Hickman  v.  Haynes." 

In  Tyers  v.  The  Rosedale  Iron  Co.,^  the  defendants  were  the  sellers 
and  the  plaintiffs  the  purchasers  of  iron,  deliverable  in  monthly  qaan- 
tities  over  1871.  The  defendants  withheld  delivery  of  various  monthly 
quantities  at  the  plaintiffs'  request.  Afterwards,  in  December,  1871, 
the  last  month  fixed  in  the  contract  for  delivery,  the  plaintiffs  demanded 
immediate  delivery  of  the  whole  of  the  residue  of  the  iron  deliverable 
under  the  contract.  The  defendants  refused  to  deliver  any  more  than 
the  monthly  quantity  for  December.  In  an  action  by  the  plaintiffs 
for  noD-delivery,  it  was  held  by  the  Exchequer  Chamber,  reversing  the 
decision  of  the  majority  of  the  Court  of  Exchequer,  that  the  defend- 
ants were  not  entitled  to  refuse  to  deliver  more  than  the  monthly 
quantity.  It  became  unnecessary,  in  the  Exchequer  Chamber,  to  de- 
cide whether  the  defendants  were  bound  to  deliver  in  December  ail 
that  remained  to  be  delivered  under  the  contract,  or  whether  they  had 
a  reasonable  time  within  which  to  deliver,  because  the  plaintiffs  agreed 
to  have  the  damages  assessed  at  the  market  price  of  iron  in  December, 
and  this  arrangement,  in  a  rising  market,  was  more  favourable  to  the 
defendants.  The  opinion  of  the  Exchequer  Chamber  evidently  was 
in  favour  of  their  having  a  reasonable  time  within  which  to  deliver, 
but  Martin,  B.,  m  delivering  a  dissentient  judgment  in  the  Court  of 
Exchequer,  which  on  the  main  point  was  upheld  by  the  Exchequer 
Chamber,  took  the  opposite  view. 

The  following  propositions  may  fairly  be  deduced  from  the  foregoing 
authorities  where,  in  contracts  for  the  delivery  of  goods  by  instalments, 
there  have  been  applications  for  postponement  of  deliveries  by  seller 
or  purchaser,  and  a  subsequent  tender  of  or  request  for  delivery :  — 
(A.)  Where  the  tender  or  request  is  within  the  contract  time* 

(1)  The  defendant  is  bound  to  accept  or  deliver,  although  there 
has  been  postponement  at  the  plaintiff's  request.  (Tyers  v. 
Rosedale  Iron  Co.) 

(2)  It  has  not  yet  been  decided  whether  the  defendant  is  bound  to 
accept  or  deliver  all  the  quantities  within  the  contract  time,  or 
only  within  some  reasonable  time  afterwards,  though  the  latter 
appears  to  be  the  better  opinion.     (Tyers  v.  Rosedale  Iron  Co.) 

(B.)  Where  the  tender  or  request  is  after  the  contract  time. 

(1)  If  the  postponement  has  taken  place  at  the  defendant's  request, 
he  is  not  estopped  from  denying  that  the  plaintiff  was  ready 
and  willing  to  deliver  or  accept  within  the  contract  time.  (Ogle 
V.  Earl  Vane,^  Hickman  v,  Haynes.^ 

1  L.  R.  10  Ex.  195,  in  Ex.  Ch.,  reversing        ^  x,.  ]i.  3  q.  b.  272,  in  Ex.  Ch.,  affirming 
S.  C.  L.  R.  8  Ex.  305.  S.  C.  L.  R.  2  Q.  B.  275. 

»  L.  R.  10  C.  F.  598. 
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(2)  If  the  postponement  has  taken  place  at  the  plaintiff^ %  request, 
he  cannot  maintain  his  action  on  the  original  contract^  because 
he  cannot  prove  that  he  was  ready  and  willing  to  deliver  or  ac- 
cept pursuant  to  the  contract.  (Plevins  v.  Downing.^) 
(8}  In  the  last  case,  if  suing  on  a  substituted  contract^  such  contract 
must  have  been  reduced  to  writing,  in  order  to  satisfy  the  Stat- 
ute of  Frauds.     (Plevins  v.  Downing.*) 

The  contrary  dictum  of  Martin,  B.,  in  Tyers  v.  Rosedale  Iron 
Co.^  must,  it  is  submitted,  be  considered  as  overruled  in  Plev- 
ins V.  Downing.* 

Proof  of  approval,  after  performance^  of  a  substituted  mode 
of  performance,  is  a  different  thing  from  proof  of  a  substituted 
contract,  and  may  be  given  by  parol.     (Leather  Cloth  Co.  v. 
Hieronimus.*) 
§  218.  Whether  or  not  parol  evidence  is  admissible  to  show  a  sub- 
sequent agreement  for  a  waiver  and  abandonment  of  the  whole  con- 
tract, proven  by  a  written  note  or  memorandum  under  the  statute, 
has  not  been  decided,  and  the  dicta  on  the  subject  are  uncertain  and 
contradictory.*     Where,  however,  the  agreement  to  rescind  the  first 
contract  forms  part  of,. or  results  from,  a  new  parol  agreement  which 
itself  is  invalid,  and  cannot  be  enforced  under  the  statute,  it  is  held 
that  the  new  parol  agreement  cannot  have  the  effect  of  rescinding  the 
first  bargain.^ 

It  is  a  settled  rule  of  equity  that  a  contract  required  to  be  in  writing 
to  satisfy  the  statute  may  be  rescinded  by  a  parol  agreement ;  and 
such  rescission  would  be  a  sufficient  defence  to  an  action  by  either 
party  for  specific  performance.^ 

§  219.  Parol  evidence  may  be  offered  to  show  that  a  signature  to  a 
note  or  memorandum,  though  made  by  A.  in  his  own  name,  was  really 
made  in  behalf  of  B.,  his  principal,  when  the  action  is  brought  for  the 
purpose  of  charging  B. ;  ^  but  it  is  not  admissible  in  behalf  of  A.  in 
such  a  contract,  for  the  purpose  of  showing  that  he  is  not  personally 
bound,  and  had  acted  only  as  agent  of  B.^  Where  the  paper  was 
signed  *^  D.  M.  &  Co.,  Brokers,"  and  purported  to  be  a  purchase  by 
them  for  ^*  our  principals,"  not  naming  the  principals,  parol  evidence 
was  held  admissible  of  a  usage  in  such  cases,  that  the  brokers  became 

1  1  C.  P.  D.  220.  «  Moore  r.  Campbell,  10  Ex.  323,  and  23 

>  L.  R.  8  Ex.  at  p.  319.  L.  J.  Ex.  810;  Noble  v.  Ward,  L.  R.  1  Ex. 

*  See  interlocutory  remarks  of  Brett  and  117 ;  L.  R.  2  Ex.  135,  in  error;  35  L.  J.  Ex. 
Grove,  J  J.,  I  C.  P.  D.  at  p.  223.  81. 

*  See  remarks  of  Blackbam,  J.,  L.  R.  10  ^  See  Frj  on  Specific  Performance,  2d  ed. 
Q.  B.  at  p.  146.  1881,  p.  445. 

^  Dicta  of  Lord  Denman  in  Goes  v.  Lord  ^  Trueman  v.  Loder,  11  Ad.  &  E.  589. 

Nngent,  5  B.  &  Ad.  65,  and  in  Harrey  v,  *  Uiggins    v.    Senior,  8  M.  &  W.    834 ; 

Grabham,  5  A.  &  E.  61 ;  of  Sir  Wm.  Grant  Cropper  v.  Cook,  L.  R.  8  C.  P.  194 ;  Fawkes 

in  Price  v,  Djer,  17  Yes.  356 ;  and  of  Lord  v.  Lamb,  31  L.  J.  Q.  B.  98;  Calder  v.  Dobell, 

Hardwicke  in  Bell  v,  Howard,  9  Mod.  805.  L.  R.  6  C.  P.  486. 
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personally  liable.^  So,  in  a  later  case,  where  the  contract  was  ex- 
pressed to  be  made  and  was  signed  by  the  defendants  ^^  as  agents  to 
merchants/'  parol  eyidence  was  admitted  of  a  nsage  by  which  the 
agent  became  personally  liable,  if  the  principal's  name  was  not  dis- 
closed within  a  reasonable  time.^  And  in  Wake  v.  Harrop  ^  (not  un- 
der Statute  of  Frauds),  it  was  held,  that  parol  evidence  was  admissible 
to  show  that  by  mistake  the  written  contract  described  the  agent  as 
principal,  contrary  to  express  agreement  between  the  parties. 

§  220.  We  may  now  proceed  to  the  examination  of  this  clause  of  the 
statute,  dividing  the  inquiry  into  two  sections :  — 

1.  What  is  a  note  or  memorandum  in  writing  ? 
i    2.  When  is  it  a  sufficient  note  of  the  bargain  made  ? 

SECTION  I.  —  WHAT  IS  A  NOTE  OE  MEMOEANDTJM  IN  WRITING  ? 

§  221.  It  may  be  premised  that  the  note  or  memorandum  must  be 
one  made  and  signed  before  the  action  brought.  To  satisfy  the  stat- 
ute, there  must  be  a  good  contract  in  existence  at  the  time  of  action 
brought.* 

§  222.  But  the  statute  does  not  require  that  the  whole  of  the  terms 
of  the  contract  should  be  agreed  to  at  one  time,  nor  that  they  should 
be  written  down  at  one  time,  nor  on  one  piece  of  paper ;  and  accord- 
ingly it  is  settled,  that  where  the  memorandum  of  the  bargain  between 
the  parties  is  contained  in  separate  pieces  of  paper,  and  where  these 
papers  contain  the  whole  bargain,  they  form  together  such  a  memoran- 
dum as  will  satisfy  the  statute,  provided  the  contents  of  the  signed 
paper  make  such  reference  to  the  other  written  paper  or  papers  as  to 
enable  the  Court  to  construe  the  whole  of  them  together  as  constitut- 
ing all  the  terms  of  the  bargain.  And  the  same  result  will  follow  if 
the  other  papers  were  attached  or  fastened  to  the  signed  paper  at 
the  time  of  the  signature.  But  if  it  be  necessary  to  adduce  parol  evi- 
dence, in  order  to  connect  a  signed  paper  with  others  unsigned,  by 
reason  of  the  absence  of  any  internal  evidence  in  the  contents  of  the 
signed  paper  to  show  a  reference  to,  or  connection  with,  the  unsigned 
papers,  then  the  several  papers  taken  together  do  not  constitute  a 
memorandum  in  writing  of  the  bargain  so  as  to  satisfy  the  statute, 
ante^  p.  166. 

§  222  a.  But  where  the  reference  contained  in  the  signed  paper  is 
ambiguous,  parol  evidence  will  be  admitted  to  explain  the  ambiguity 

1  Humfrej  v.  Dale,  7  E.  &  B.  266,  and  26  <  Hutchinson  v.  Tatham,  L.  B.  8  C.  P. 

L.  J.  Q.  B.  137;  E.,B.  &  E.  1004;  27  L.J.  482. 

Q.  B.  390 ;  Mollett  v.  Robinson,  L.  R.  7  H.  >  6  H.  &  N.  768 ;  1  H.  &  C.  202 ;  30  L.  J. 

L.  802,  reversing  L.  R.  5  C.  P.  646 ;  L.  R.  7  Ex.  273  ;  31  L.  J.  Ex.  451. 

C,  P.  84;  Fleet  v.  Murton,  L.  R.  7  Q.  B.  *  Bill  v.  Bament,  9  M.  &  W.  86.    See  re- 

126 ;  Southwell  v.  Bowditch,  1  C.  P.  D.  374,  marks  of  Willes,  J.,  in  Gibson  v.  Holland,  L. 

C.  A.,  reTer:»ing  lb.  100 ;  see,  also,  2  Sm.  B.  1  C.  P.  1 ;  35  L.  J.  C.  P.  5. 
L.  C.  8th  ed.  p.  377,  for  the  authorities  on 
this  subject;  and  9etpast,  p.  186. 
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and  identify  the  document  to  which  the  signed  paper  must  and  does 
refer.     Thus,  parol  evidence  was  held  admissible  to  identify  the  doc- 
uments which  were  respectively  referred  to  by  the  following  ambiguous 
expressions:  "instructions,"^  "terms  agreed  upon,"^   "purchase,"^ 
**  our  arrangement,"  *  "  purchased."  *    It  is  submitted,  therefore,  that 
since  the  decision  in  Baumann  v.  James,  the  principle  of  which  case 
has  been  adopted  in  the  most  recent  cases  illustrating  this  subject,  and 
cited  in  the  notes  vnfra^  the  rule  as  laid  down  by  the  earlier  authori- 
ties must  be  taken  to  have  been  enlarged  to  the  following  extent :  it 
is  no  longer  necessary  for  the  signed  paper  to  refer  to  any  unsigned 
paper  as  such  ;  it  is  sufficient  to  show  that  a  particular  unsigned  paper 
and  nothing  else  can  be  referred  to,  and  parol  evidence  is  admissible 
for  this  purpose.     In  Long  v.  Millar,^  where  the  same  principle  was 
carried  even  still  further  than  in  Bauman  v.  James,  Thesiger,  L.  J.,  on 
the  question  of  the  admissibility  of  parol  evidence  in  these  cases,  says 
(at  page  456)  :  "  When  it  is  proposed  to  prove  the  existence  of  a  con- 
tract by  several  documents,  it  must  appear  upon  the  face  of  the  instru- 
ment, signed  by  the  party  to  be  charged,  that  reference  is  made  to 
another  document,  and  this  omission  cannot  be  supplied  by  verbal  evi- 
dence.   If,  however,  it  appears  from  the  instrument  itself  that  another 
document  is  referred  to,  that  document  may  be  identified  by  verbal 
evidence.     A  simple  illustration  of  this  rule  is  given  in  Ridgway  v. 
Wharton ;  there  ^  instructions '  were  referred  to :  now  instructions  may 
be  either  written  or  verbal ;  but  it  was  held  that  parol  evidence  might 
be  adduced  to  show  that  certain  instructions  in  writing  were  intended. 
This  rule  of  interpretation  is  merely  a  particular  application  of  the 
doctrine  as  to  latent  ambiguity." 

§  223.  Further,  in  order  to  satisfy  the  statute,  when  the  memoran- 
dum relied  on  consists  of  separate  papers,  which  it  is  attempted  to  con- 
nect by  showing  from  their  contents  that  they  refer  to  the  same  agree- 
ment, these  separate  papers  must  be  consistent  and  not  contradictory 
in  their  statement  of  the  terms,  for  otherwise  it  would  be  impossible 
to  determine  what  the  bargain  was,  without  the  introduction  of  parol 
testimony  to  show  which  of  the  papers  stated  it  correctly. 

§  224.  The  authorities  are  believed  to  be  quite  consistent  in  main- 
taining these  principles.  In  citing  them,  it  will  be  observed,  that  some 
of  the  cases  were  under  the  4th  section  of  the  statute,  the  language 
of  which  is,  on  this  subject,  almost  identical  with  that  of  the  17  th. 
The  two  clauses  are  here  placed  in  juxtaposition  for  comparison. 

Fourth  section.  —  "  Unless  the  agreement  on  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof  shall  be  in  writing, 

1  Ridgway  v.  Wharton,  6  H.  L.  C.  238.  ^  Shardlow  v,  Cotterell,  18  Ch.  D.  280 ;  8. 

s  Baamann  v,  James,  3  Ch.  508.  C.  20  Ch.  D.  90,  C.  A. 

»  Long  V.  Millar,  4  C.  P.  D.  450,  C.  A.  •  4  C.  P.  D.  450. 
«  Cave  V.  Haatings,  7  Q.  B.  D.  125. 
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and  signed  by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized.'* 

Seventeenth  section,  —  ^'  Except  that  some  note  or  memorandum  in 
writing  of  the  said  bargain  be  made,  and  signed  by  the  parties  to  be 
charged  with  such  contract,  or  their  agents  thereunto  lawfully  author- 
ized." 

It  will  be  noticed  hereafter  that  the  question,  whether  there  is  any 
distinction  in  meaning  between  the  respectiye  words  quoted  in  italics, 
viz.,  ^^  agreement "  and  ''  bargain,"  on  the  one  hand,  and  *^  party  "  and 
^^  parties,"  on  the  other  hand,  has  been  mooted  on  several  occasions. 

§  225.  The  leading  case  in  which  it  was  held  that  the  intention  of 
the  signer  to  connect  two  written  papers,  not  physically  joined,  and 
not  containing  internal  evidence  of  his  purpose  to  connect  them,  coold 
not  be  proven  by  parol,  occurred  early  in  the  present  century. 

Hinde  v.  Whitehouse,^  in  1806,  was  the  case  of  a  sale  by  auction. 
The  auctioneer,  who,  as  will  be  shown  hereafter  (^post^  Ch.  VIII.),  is 
by  law  an  agent  authorized  to  sign  for  both  parties,  had  a  catalc^ue, 
headed  *^  To  be  sold  by  auction,  for  particulars  apply  to  Thomas 
Hinde,"  and  wrote  down  opposite  to  the  several  lots  on  the  catalo^e 
the  name  of  the  purchaser.  The  auctioneer  also  had  a  separate  paper 
containing  the  terms  and  conditions  of  the  sale,  which  he  read,  and 
placed  on  his  desk.  The  catalogue  contained  no  reference  to  the 
conditions.  Held,  that  the  signature  to  the  catalogue  was  not  suffi- 
cient to  satisfy  the  statute,  on  the  ground  that  it  did  not  contain  the 
terms  of  the  bargain,  nor  refer  to  the  other  writing  containing  those 
terms. 

Kenworthy  v.  Schofield,^  in  the  King's  Bench  in  1824,  was  decided 
in  the  same  way,  on  circumstances  precisely  the  same.  Lord  West- 
bury  recently  stated  the  general  principle,  in  a  case  which  arose  under 
a  similar  clause  in  the  Railway  and  Canal  Traffic  Act,  in  these  words : 
^^  In  order  to  embody  in  the  letter  any  other  document  or  memorandum, 
or  instrument  in  writing,  so  as  to  make  it  part  of  a  special  contract 
contained  in  that  letter,  the  letter  must  either  set  out  the  writing  re- 
ferred to,  or  so  clearly  and  definitely  refer  to  the  writing  that,  by  force 
of  the  reference,  the  writing  itself  becomes  part  of  the  instrument  it 
refers  to."  ^     [Which  refers  to  it  ?] 

§  226.  The  first  reported  case  decided  in  banc,  in  which  a  signed 
paper  referring  to  another  writing  was  deemed  sufficient  to  satisfy  the 
statute,  was  that  of  Saunderson  v.  Jackson,^  in  1800  ;  but  the  case  does 
not  state  how  this  connection  between  the  two  papers  was  made  ap- 
parent, and  can,  therefore,  give  little  aid  in  construing  the  clause  of 
the  statute,  although  it  has  been  constantly  quoted  as  authority  for  the 

1  7  East,  558 ;  and  see  Peirce  t;.  Corf,  L.        *  Peek    v.    North   StafTordshire  Railwaj 
R.  9  Q.  B.  210,  pott,  p.  179.  Company,  10  H.  L.  C  472-569. 

<  2  B.  &  C.  945.  «  2  B.  &  P.  238. 
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general  proposition,  that  the  memorandum  may  be  made  up  of  differ- 
ent pieces  of  paper. 

In  Allen  t;.  Bennett,^  decided  in  1810,  the  agent  of  the  defendant 
sold  rice  to  the  plaintiff,  and  entered  all  the  terms  of  the  bargain  on 
the  plaintiff's  book,  but  did  not  mention  the  plaintiff^s  name.  Subse- 
quently, the  defendant  wrote  to  his  agent,  mentioning  the  plaintiff's 
name,  and  authorizing  his  agent  to  give  credit  according  to  the  memo- 
randum in  the  plaintiff's  book,  saying,  also,  that  to  prevent  dispute  he 
sent  a  *'  sample  of  the  rice."  Held^  that  the  letter  referred  to  the 
memorandum  of  the  bargain  sufficiently  to  render  the  two  together  a 
signed  note  of  the  bargain. 

In  1812,  Cooper  v.  Smith  ^  was  distinguished  from  the  foregoing 
case,  because  the  letter  offered  to  prove  the  contract,  as  entered  on  the 
plaintiff's  books,  falsified  instead  of  confirming  the  entry,  by  stating 
that  the  bargain  was  for  delivery  within  a  specified  time,  a  fact  denied 
by  the  plaintiff.  Le  Blanc,  J.,  tersely  said,  *^  The  letter  of  the  defend- 
ant referred  to  a  different  contract  from  that  proved  on  the  part  of  the 
plaintiff,  which  puts  him  out  of  Court,  instead  of  being  a  recognition 
of  the  same  contract,  as  in  a  former  case."  ^ 

In  Jackson  v.  Lowe  and  Lynam,^  the  Common  Pleas,  in  1822,  held 
it  perfectly  clear  that  a  contract  for  the  sale  of  flour  was  fully  proven 
within  the  statute  by  two  letters,  the  first  from  the  plaintiff  to  the 
defendants,  reciting  the  contract,  and  complaining  of  the  defendants' 
default  in  not  delivering  flour  of  proper  quality ;  and  the  second  from 
the  defendants'  attorney  in  reply  to  it,  saying  that  the  defendants  had 
^*  performed  their  contract  as  far  as  it  has  gone,  and  are  ready  to  com- 
plete the  remainder,"  and  threatening  action  if  "  the  flour  "  was  not 
paid  for  within  a  month.* 

§  227.  Richards  v,  torter^  was  decided  in  the  King's  Bench  in 
1827,  and  on  the  face  of  the  report  it  is  almost  impossible  to  reconcile 
it  with  the  other  decisions  on  this  point.  The  facts  were,  that  the 
plaintiff  sent  to  the  defendant,  by  order  of  the  latter,  from  Worcester 
to  Derby,  on  the  25th  of  January,  1826,  five  pockets  of  hops,  which 
were  delivered  to  the  carriers  on  that  day,  and  an  invoice  was  for- 
warded containing  the  names  of  the  plaintiff  as  buyer  and  of  the  de- 
fendant as  seller.  The  defendant  was  also  informed  that  the  hops  had 
been  forwarded  by  the  carriers. 

A  month  later,  on  the  27th  of  February,  the  defendant  wrote  to  the 
plaintiff :  "  The  hops  (five  pockets)  which  I  bought  of  Mr.  Richards 
on  the  23d  of  last  month  are  not  yet  arrived,  nor  have  I  ever  heard 

1  3  Taunt.  169.  of  dispute,  to  decide  whether  the  signed  does 

2  15  East,  103.  or  does  not  refer  to  the  nnsigned  document. 
*  See  Haughton  v.  Morton,  5  Ir.  C.  L.    And  see  on  this  M'MuUen  v,  Helberg,  4  L. 

Rep.  329,  where  also  it  is  stated  bj  Cramp-  K.  Ir.  94,  at  p.  104. 

ton,  J.,  at  p.  342,  that  since  the  case  of  Jack-  ^  I  Bing.  9. 

son  V.  Lowe,  supra,  it  is  for  the  jury,  in  case  ^  6  B.  &  C.  437. 
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of  them.  I  received  the  invoice.  The  last  was  much  longer  than  they 
ought  to  have  been  on  the  road.  However,  if  they  do  not  arrive  in  a 
few  days,  I  must  get  some  elsewhere,  and  consequently  cannot  accept 
them."  The  plaintiff  was  nonsuited,  and  the  King's  Bench  held  the 
nonsuit  right,  Lord  Tenterden  saying :  "  I  think  this  letter  is  not  a 
sufficient  note  or  memorandum  in  writing  of  the  contract  to  satisfj'  the 
Statute  of  Frauds.  Even  connecting  it  with  the  invoice,  it  is  imper- 
fect. If  we  were  to  decide  that  this  was  a  sufficient  note  in  writing, 
we  should  in  effect  hold  that  if  a  man  were  to  write  and  say,  *  I  liave 
received  your  invoice,  but  I  insist  upon  it  the  hops  have  not  been  sent 
in  time,'  that  would  be  a  memorandum  in  writing  of  the  contract  suf- 
ficient to  satisfy  the  statute."  The  facts  as  reported  certainly  are  not 
the  same  as  those  used  in  illustration  by  Lord  Tenterden.  No  doubt, 
if  the  defendant  had  said,  '^  Our  bargain  was  that  you  should  send  the 
hops  in  time,  and  you  delayed  beyond  the  time  agreed  on,"  there 
would  have  been  no  proof  of  the  contract  in  writing  as  alleged  by  the 
plaintiff.  But  the  report  shows  that  the  goods  were  delivered  in  due 
time  to  the  carrier,  which,  in  contemplation  of  law,  was  a  delivery  to 
the  purchaser,  and  the  complaint  was  not  that  the  goods  had  not  been 
sent  in  time,  but  that  they  did  not  arrive  in  time ;  that  a  previous 
purchase  also  was  delayed  "  on  the  road."  The  dispute,  therefore, 
does  not  seem  to  have  turned  in  the  least  on  the  terms  of  the  bargain, 
which  were  completely  proven  by  the  letter  and  invoice  together,  but 
on  the  execution  of  it.  In  the  recent  case  of  Wilkinson  v.  Evans,*  the 
judgment  in  Richards  v.  Porter  is  said  to  be  reconcileable  with  the 
current  of  decisions  by  Erie,  C.  J.,  on  the  ground  "  that  the  letter 
stated  that  the  contract  contained  a  term  not  stated  in  the  invoice ; 
that  the  term  was  that  the  goods  should  be  delivered  within  a  given 
time."  It  is  difficult  to  find  in  the  letter,  as  quoted  in  the  report,  the 
statement  said  by  the  learned  Chief  Justice  to  be  contained  in  it.  The 
decision  in  Richards  v.  Porter  seems  to  be  reconcileable  with  settled 
principles  only  on  the  assumption  that  there  was  some  proof  in  the 
case  that  the  carrier  was  by  special  agreement  the  agent  of  the  vendor, 
not  of  the  vendee.^ 

§  228.  The  case  of  Smith  v.  Surman  ^  followed  in  the  King's  Bench, 
in  1829.  The  written  memorandum  was  contained  in  two  letters,  one 
from  the  vendor's  attorney,  who  wrote  to  ask  for  payment  "  for  the 
ash  timber  which  you  purchased  of  him.  .  .  •  The  value,  at  Is.  6d. 
per  foot,"  amounts  to  the  sum  of  111.  8«.  6d.  I  understand  your  objec- 
tion to  complete  your  contract  is  on  the  ground  that  the  timber  is 
faulty  and  unsound,  but  there  is  sufficient  evidence  to  show  that  the 

1  L.  R.   1   C.  P.  407;    85  L.  J.  C.  P.  pressed  by  Earlc,  C  J.,  in  Bailey  o.  Sweeting, 

224.  post,  p.  198. 

3  Richards  v.  Porter  seems  also  irreconcile-  >  9  B.  &  C.  561.    See,  also,  Archer  v. 

able  with  the  opinion  of  the  Court  as  ex-  Baynes,  5  Ex.  625 ;  20  Ij.  J.  Ex.  54. 
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same  timber  is  very  kind  and  superior,  &c.,  &c."  The  defendant  re- 
plied, '^  I  have  this  moment  received  a  letter  from  you  respecting  Mr. 
Smith's  timber,  which  I  bought  of  him  at  la.  6d,  per  foot,  to  be  sound 
and  goodj  which  I  have  some  doubts  whether  it  is  or  not,  but  he  prom- 
ised to  make  it  so,  and  now  denies  itJ^  Held,  that  the  letters  were 
not  consistent,  and  did  not  satisfy  the  statute.  Bayley,  J.,  said : 
^^  What  the  real  terms  of  the  contract  were  is  left  in  doubt,  and  must 
be  ascertained  by  verbal  testimony.  The  object  of  the  statute  was  that 
the  note  in  writing  should  exclude  all  doubt  as  to  the  terms  of  the 
contract,  and  that  object  is  not  satisfied  by  defendant's  letter."  The 
other  judges  concurred.* 

§  228  a.  Peirce  v.  Corf,^  which,  like  Hinde  v,  Whitehouse,  arose  out 
of  a  sale  by  auction,  was  an  action  to  recover  from  an  auctioneer  dam- 
ages for  negligence  in  not  making  a  binding  contract  for  the  sale  of 
the  plaintiff's  mare.  The  defendant  had  a  sales'  ledger,  which  was 
headed  "•  Sales  by  auction,  28th  March,  1872,"  in  which  the  plaintiff's 
mare  was  numbered  49.  A  printed  catalogue  of  the  horses  to  be  sold, 
with  conditions  of  sale  annexed,  was  circulated,  and  the  plaintiff's  mare 
was  therein  also  numbered  49,  but  neither  the  catalogue  nor  the  con- 
ditions were  annexed  to  the  sales'  ledger  nor  referred  to  therein.  The 
mare  was  put  up  for  sale  and  knocked  down  to  one  Thomas  Macquire 
for  thirty-three  guineas.  Thereupon  the  defendant's  clerk  wrote  in  the 
columns  of  the  sales'  ledger,  left  blank  for  the  purpose,  the  name  of 
the  purchaser  and  the  price.  The  purchaser  afterwards  refused  to 
take  the  mare.  Held,  that  the  catalogue  and  sales'  ledger  were  not 
soflSciently  connected  to  form  a  memorandum  sufficient  to  satisfy  the 
statute.^ 

§  229.  The  leading  case  under  the /our^A  section  of  the  Statute  of 
Frauds,  usually  cited  in  all  disputes  as  to  the  construction  of  the 
words  now  under  consideration,  is  Boydell  v.  Drummond,^  decided  in 
the  King's  Bench  in  1809,  The  defendant  was  sued  as  one  of  the  sub- 
scribers for  the  celebrated  Boydell  prints  of  scenes  in  Shakespeare's 
plays,  and  the  terms  of  the  subscription  were  set  out  in  a  prospectus. 
The  proof  offered  was  the  defendant's  signature  in  a  book  entitled 
*^  Shakespeare  Subscribers,  their  Signatures."  But  there  was  nothing 
in  the  book  referring  to  the  prospectus,  and  it  was  impossible  to  con- 
nect the  book  with  the  prospectus  showing  the  terms  of  the  bargain, 
without  parol  testimony.  Some  letters  of  the  defendant  were  also 
offered,  but  equally  void  of  reference  to  the  terms  of  the  bargain.  The 
plaintiff  was  nonsuited  at  Nisi  Prius,  and  the  nonsuit  was  confirmed 
by  the  unanimous  opinion  of  the  judges.  Lord  Ellenborough,  C.  J., 
Grose,  Le  Blanc,  and  Bayley,  JJ. 

1  See  Buxton  v.  Host,  L.  B.  1  Ex.  1 ;  in        *  11  East,  143.      See,  also,  Fitzmanrice  v. 
Ex.  Ch.  lb.  279.  Bailey,  9  U.  L.  C.  78,  and  Crane  v.  Powell, 

»  L.  R.  9  Q.  B.  210.  L.  R.  4  C.  P.  123. 

'  See,  also,  Rishton  v.  Whatmore,  8  Ch. 
D.  468. 
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In  Dobell  v.  Hutchinson,^  in  1835,  the  Eing^s  Bench  held,  nnder 
the  4th  section  of  the  Act,  that  in  a  sale  at  auction  where  the  letters 
of  the  defendants,  the  purchasers,  referred  distinctly  to  the  conditions 
of  sale  signed  by  the  plaintiff,  and  which  they  had  in  their  hands,  the 
clause  of  the  statute  was  completely  satisBed,  because  no  parol  evidence 
of  any  kind  was  requisite  to  show  the  contract,  except  proof  of  hand- 
writing, which  is  necessary  in  all  cases. 

So  in  Laythoarp  v.  Bryant,^  in  1836,  the  Exchequer  of  Pleas  held 
that  the  defendant,  who  had  signed  a  memorandum  of  his  purchase  at 
auction,  was  bound  by  it,  although  imperfect  in  itself,  because  it  re- 
ferred to  the  conditions  of  sale,  and  those  conditions  were  on  the  same 
paper,  the  agreement  having  been  written  on  the  back  of  a  paper  con- 
taining the  terms  and  conditions. 

§  230.  It  has  been  held  that  the  note  or  memorandum  required  by 
the  statute  need  not  be  addressed  to  or  pass  between  the  parties,  but 
may  be  addressed  to  a  third  person.  In  Gibson  v.  Holland,^  decided 
in  1865,  one  of  the  pieces  of  paper  relied  on  as  constituting  the  writ- 
ten note  of  the  bargain  was  a  letter  written  by  the  defendant  to  his 
own  agent.  Held,  to  be  sufficient  by  Erie,  0.  J.,  and  Willes  and 
Keating,  JJ.  This  case  was  decided  principally  upon  the  authority 
of  Sir  Edward  Sugden's  "  Treatise  on  Vendors  and  Purchasers,"  * 
in  which  he  says :  '^  A  note  or  letter  written  by  the  vendor  to  any 
third  person,  containing  directions  to  carry  the  agreement  into  execu- 
tion, will  (subject  to  the  before-mentioned  rules)  be  a  sufficient  agree- 
ment to  take  a  case  out  of  the  statute,*'  and  on  the  authorities  in  the 
Chancery  Reports  there  cited. 

§  231.  No  case  has  arisen  under  the  statute  on  the  question  whether 
the  writing  is  required  to  be  in  ink,  but  there  seems  no  reason  to  doubt 
that  the  common  law  rule  would  apply,  and  that  a  writing  in  pencil 
would  be  held  sufficient  to  satisfy  the  17th  section;^ 

SECTION  n.  —  WHAT  IS  A  SUFFICIENT  NOTE  OB  MEMOBANDUM  OF 

THE  BARGAIN  MADE. 

§  232.  After  the  production  and  proof  (by  the  party  seeking  to  en- 
force the  contract)  of  a  written  note  or  memorandum,  whether  con- 
tained in  one  or  several  pieces  of  paper,  the  next  inquiry  which  arises 
is,  whether  the  contents  of  the  writing  so  proven  form  a  sufficient  note 
"  of  the  bargain  made." 

So  far  as  the  4th  section  of  the  statute  is  concerned,  a  very  rigor- 
ous interpretation  was  placed  on  it  in  an  early  case,  and  is  now  the 
settled  rule.     In  Wain  v.  Warlters,^  which  was  the  case  of  a  promise 

1  3  A.  &  E.  370.  also,  1  Sm.  L.  C.  p.  326,  notes  to  Birkmjr  ?. 

a  2  Bing.  N.  C.  735.  Darnell. 

«  L.  R.  1  C.  P.  1 ;  35  L.  J.  C.  P.  5.  *  See  Geary  ».  Physic,  5  B.  &  C  234. 

*  At  p.  139,  par.  39,  in  14th  ecL  See,        «  5  East,  10. 
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in  writing  to  pay  the  debt  of  a  third  person,  but  where  the  considera- 
tion for  the  promise  was  not  stated  in  the  writing,  it  was  held  that 
parol  proof  of  the  consideration  was  inadmissible  under  the  statute, 
and  the  promise  was  therefore  held  void  as  nudum  pactum.  The  case 
turned  on  the  oonstruction  of  the  word  ^  agreement,"  which  was  held 
to  include  all  the  stipulations  of  the  contract,  showing  what  both  par- 
ties were  to  do,  not  the  mere  "  promise  "  of  what  the  party  to  be 
charged  undertook  to  do.  The  consideration  was  therefore  held  to  be 
a  part  of  the  ^^  agreement,"  and  as  the  statute  required  the  whole 
"  agreement,"  or  some  note  or  memorandum  of  it,  to  be  in  writing,  the 
Court  inferred  that  a  memorandum  which  showed  no  consideration 
must  either  be  the  whole  agreement,  and  in  that  case  void  as  nudum 
pactum^  or  part  only  of  the  agreement,  and  in  that  case  insufficient  to 
satisfy  the  statute.  The  judges  were  Lord  EUenborough,  C.  J.,  and 
Grose,  Lawrence,  and  Le  Blanc,  JJ. 

Although  this  case  was  strongly  controverted,  chiefly  in  the  courts 
of  equity,  as  will  be  seen  by  reference  to  the  argument  of  Taunton  in 
the  case  of  Phillips  v.  Bateman,^  where  he  sums  up  all  the  objections 
to  the  decision,  it  was  upheld  and  followed  in  subsequent  cases,^ 
and  the  law  now  remains  settled  as  it  was  propounded  in  Wain  v. 
Warlters,  except  so  far  as  guarantees  are  concerned,  in  relation  to 
which  the  legislature  intervened  and  made  special  provision  in  19  & 
20  Vict,  c  97,  s.  8  (Mercantile  Law  Amendment  Act,  1856). 

§  233.  But  under  the  17th  section  of  the  statute  the  decisions  have 
not  maintained  so  rigorous  a  construction,  and  the  judges  have  repeat- 
edly referred  to  the  distinction  between  the  word  "  agreement "  in  the 
fourth  section,  and  ^^  bargain "  in  the  seventeenth.  The  cases  will 
now  be  considered  with  reference  exclusively  to  the  contract  of  sale 
under  the  latter  section,  and  to  the  inquiry  whether,  and  to  what  ex- 
tent, it  is  necessary  that  the  writing  should  show,  1st,  the  names  of 
the  parties  to  the  sale  ;  2dly,  the  terms  and  subject-matter  of  the 
contract. 

§  234.  On  the  first  point,  it  is  settled  to  be  indispensable  that  the 
written  memorandum  should  show  not  only  who  is  the  person  to  be 
charged,  but  also  who  is  the  party  in  whose  favour  he  is  charged.  The 
name  of  the  party  to  be  charged  is  required  by  the  statute  to  be  signed, 
so  that  there  can  be  no  question  of  the  necessity  of  his  name  in  the 
writing.  But  the  authorities  have  equally  established  that  the  name 
or  a  sufficient  description  of  the  other  party  is  indispensable,  because 
without  it  no  contract  is  shown,  inasmuch  as  a  stipulation  or  promise 
by  A.  does  not  bind  him,  save  to  the  person  to  whom  the  promise  was 

1  16  East,  356,  at  p.  374.  Boothby,  3  Bing.  107  ;  Fitzmanrice  v,  Bay- 

^  SauDders  v.  Wakefield,  4  B.  &  Aid.  595 ;  ley,  9  H.  L.  C.  79.    And  see  the  anthorities 

Jenkins  v.  Reynolds,  3  B.  &  B.  14 ;  and  Lyon  under  the  4th  section  collected  in  Sugden's 

V,  Lamb,  there  cited  at  p.  22;  Morley  v,  Y.  &P.  p.  134,  14th  ed. 
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made,  and  until  that  person's  name  is  shown  it  is  impossible  to  say  that 
the  writing  contains  a  memorandam  of  the  bargain. 

§  235.  In  Champion  v,  Plummer,^  the  plaintiff,  by  his  agent,  wrote 
down  in  a  memorandum-book  the  terms  of  a  verbal  sale  to  him  by  the 
defendant,  and  the  defendant  signed  the  writing,  but  the  words  were 
simply  ^'  Bought  of  W.  Plummer,  &c.,"  with  no  name  of  the  person 
who  bought.  Sir  James  Mansfield,  C.  J.,  said :  '^  How  can  that  be 
said  to  be  a  contract,  or  memorandum  of  a  contract,  which  does  not 
state  who  are  the  contracting  parties?  By  this  note  it  does  not  at  all 
appear  to  whom  the  goods  were  sold.  It  would  prove  a  sale  to  any 
other  person  as  well  as  to  the  plaintiffsJ*^ 

In  Allen  v.  Bennett,^  the  agreement  was  written  in  a  book  belong- 
ing to  the  plaintiff,  and  was  signed  by  the  defendant's  agent.  But 
the  plaintiff^s  name  was  not  in  the  book,  and  was  not  mentioned  in 
the  written  memorandum.  This  was  considered  insufficient,  but  the 
defect  was  afterwards  supplied  by  other  writings  showing  the  plaintiff 
to  be  the  person  with  whom  the  bargain  was  made. 

In  Williams  v.  Lake,^  which  was  under  the  4th  section,  the  defend- 
ant wrote  a  note  binding  himself  as  guarantor,  and  gave  it  to  a  third 
person  for  delivery.  But  the  name  of  the  person  to  whom  the  note 
was  addressed  was  not  written  in  the  note.  Held,  by  all  the  judges, 
insufficient  to  satisfy  the  statute,  and  this  decision  was  approved  and 
followed  in  Williams  v.  Byrnes  (1  Moo.  P.  C.  C.  N.  S.  154). 

In  Sari  v.  Bourdillon,^  under  the  17th  section,  the  defendant  signed 
an  order  for  goods  in  the  plaintiff's  order-book,  and  the  plaintiff's  name 
was  on  the  fly-leaf  of  his  order-book  in  the  usual  way,  and  this  was 
held  sufficient  under  the  statute. 

§  236.  Vandenburgh  v,  Spooner  ^  was  a  case  in  which  the  facts  were 
peculiar.  The  plaintiff  had  purchased  a  quantity  of  marble  at  the  sale 
of  a  wreck.  He  sold  it  to  the  defendant,  the  amount  being  more  than 
lOL  The  defendant  signed  this  memorandum :  ^^  D.  Spooner  agrees  to 
buy  the  whole  of  the  lots  of  marble  purchased  by  Mr.  Vandenburgh, 
now  lying  at  the  Lyme  Cobb,  at  Is.  per  foot."  After  the  defendant 
had  signed  this  document,  he  wrote  out  what  he  alleged  to  be  a  copy 
of  it,  which,  at  his  request,  the  plaintiff,  supposing  it  to  be  a  genuine 
copy,  signed.  This  was  in  the  following  words :  "  Mr.  J.  Vanden- 
burgh agrees  to  sell  to  W.  D.  Spooner  the  several  lots  of  marble  pur- 
chased by  him,  now  lying  at  Lyme,  at  one  shilling  the  cubic  foot,  and 
a  bill  at  one  month."  Held,  that  the  note  signed  by  the  purchaser, 
although  it  contained  the  plaintiff's  name,  only  mentioned  it  as  a  part 
of  the  description  of  the  goods  so  as  to  identify  them,  but  did  not 

1  3  B.  &  P.  252.  *  29  L.  J.  Q.  B.  1 ;  2  E.  &  E.  849. 

3  3  Tannt.  169.  See,  also,  Cooper  v.  Smith,  «  26  L.  J.  C.  P.  78 ;  .1  C.  B.  N.  S.  188. 

15  East,  103,  and  Jacob  v.  Kirke,  2  M  &  B.  «  L.  B.  1  Ex.  316 ;  35  L.  J.  Ex.  201. 
222. 
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mention  the  plaintiff  as  seller  of  the  goods,  and  that  the  memorandum 
was  therefore  insufficient. 

Newell  v.  Radford  ^  was  in  the  Common  Pleas  on  these  facts.  The 
defendant  was  a  flour-dealer,  and  the  plaintiff  a  baker.  The  defend- 
ant's agent  entered  in  the  plaintiff^s  book  the  following  words :  — 
^^  Mr.  Newell,  32  sacks,  culasses,  at  39^.  280  lbs.  To  await  orders. 
John  Williams." 

The  defendant  insisted,  on  the  authority  of  Vandenburgh  v.  Spooner, 
that  as  it  was  impossible  to  tell  from  this  memorandum  which  was 
buyer  and  which  was  seller,  the  memorandum  was  insufficient,  but  the 
Court  held  that  parol  evidence  had  been  properly  admitted  to  show 
the  trade  of  each  party,  and  thus  to  create  the  inference  from  the  cir- 
cumstances of  the  case  that  the  baker  was  the  buyer  of  the  flour. 
There  was  also  some  correspondence  referred  to,  showing  who  was  the 
buyer  and  who  the  seller. 

§  237.  But  although  the  authorities  are  consistent  in  requiring  that 
the  memorandum  should  show  who  are  the  parties  to  the  contract,  it 
suffices  if  this  appear  by  description  instead  of  name.  If  one  party 
is  not  designated  at  all,  plainly  the  whole  contract  is  not  in  writing, 
for  '^  it  takes  two  to  make  a  bargain."  In  such  a  case  the  common 
law  would  permit  parol  testimony  to  show  who  the  other  is,  but  this 
is  forbidden  by  the  statute.  But  if  the  writing  shows  by  description 
with  whom  the  bargain  was  made,  then  the  statute  is  satisfied,  and 
parol  evidence  is  admissible  to  apply  the  description;  that  is,  not  to 
show  with  whom  the  bargain  is  made,  but  who  is  the  person  described, 
so  as  to  enable  the  Court  to  understand  the  description.  This  is  no 
infringement  of  the  statute,  for  in  all  cases  where  written  evidence  is 
required  by  law,  there  must  be  parol  evidence  to  apply  the  document 
to  the  subject-matter  in  controversy. 

The  difficulty  arises  in  determining  upon  the  sufficiency  of  the  de- 
scription given  in  each  particular  case.  There  have  been  numerous 
decisions  on  this  point.  Thus,  it  was  held  by  the  present  Master  of 
the  Rolls,  in  a  case  under  the  4th  section,  that  a  vendor  was  suffi- 
ciently described  by  the  term  *'  proprietor,"  there  being  but  one.^  On 
the  other  hand,  the  description  "  vendor "  was  held  by  the  same 
learned  judge  to  be  insufficient.^  Again,  when  it  appeared  from  con- 
ditions of  sale  that  the  vendors  were  a  company  in  possession  of  the 
property,  they  were  held  to  be  sufficiently  described  ;  *  and  so  when 
the  vendor  was  stated  to  be  ^^  a  trustee  selling  under  a  trust  for  sale."  ^ 

1  L.  R.  3  C.  P.  52;  37  L.  J.  C.  P.  1.  Q.  B.  D.  714,  and  the  remarks  of  Jesscl,  M. 

^  Sale  V.  Lambert,  18  Eq.  1 ;  and  Rossiter  B.,  dissenting  therefrom  in  liossiter  v.  Miller, 

V.  Miller,  46  L.  J.  Ch.  228;  5  Ch.  D.  648,  C.  reported  in  5  Ch.  D.  648;  46  L.  J.  Ch.  228, 

A. ;   S.  C.  3  App.  Cas.  1124,  reversing  the  C.  at  p.  232. 

A.  upon  another  point*  *  Commins  v,  Scott,  20  Eq.  11. 

»  Potter  ».  Duffield,  18  Eq.  4.    See  the  »  Catling  v.  King,  5  Ch.  D.  660,  C.  A. 

dicta  of  the  judges  in  Thomas  v.  Brown,  1  See,  also,  as  to  sufficiency  of  description  of 
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In  every  case  there  roust  be  sufficient  evidence  to  identify  from  the 
description,  and,  to  use  the  language  of  the  present  Master  of  the 
Rolls,  in  Commins  v.  Scott,*  "  the  Court  ought  to  be  careful  not  to 
manufacture  descriptions,  or  to  be  astute  to  discover  descriptions  which 
a  jury  would  not  identify," 

§  238.  The  cases  in  which  this  principle  has  been  most  clearly  illus- 
trated are  those  which  arise  in  a  very  common  course  of  mercantile 
dealing,  where  an  agent  signs  a  contract  in  his  own  name  and  without 
mentioning  his  principal. 

It  is  settled  that  though  in  dealings  of  this  kind  it  is  not  competent 
for  the  agent  thus  contracting  to  introduce  parol  proof  to  show  that 
he  did  not  intend  to  bind  himself,  because  this  would  be  to  contradict 
what  he  had  written,  it  is  competent  for  the  other  party  to  show  that 
the  contract  was  really  made  with  the  principal  who  had  chosen  to 
describe  himself  by  the  name  of  his  agent,  just  as  it  would  be  admis- 
sible to  show  his  identity  if  he  had  used  a  feigned  name. 

But  a  commission  agent  acting  here  for  a  foreign  principal  is  not, 
in  the  absence  of  express  authority,  entitled  to  pledge  the  foreign 
principal's  credit.  In  such  a  case  the  agent  renders  himself  personally 
liable,  and  the  foreign  principal  cannot  sue  or  be  sued  upon  the  con- 
tracts entered  into  by  the  agent.^  This  apparent  exception  to  the 
rule  arises  from  the  real  character  of  the  relationship  existing  between 
the  commission  agent  and  his  foreign  constituent,  a  relationship  which 
in  its  nature  and  eSects  is  one  of  vendor  and  vendee,  and  not  one  of 
principal  and  agent.^  Thus  it  is  jjJKit  the  commission  agent  may  exer- 
cise the  right  of  stoppage  in  transitu  upon  the  insolvency  of  his  for- 
eign constituent.  See  posty  Book  V.  Part  I.  Ch.  6,  sec.  1,  Stoppage 
in  Transitu, 

In  Truman  v.  Loder,^  the  defendant  was  sued  on  a  broker's  sold 
note  in  these  words:  "London,  28th  April,  1836.  Sold  for  Mr.  Ed- 
ward Higginbotham,  &c.,  &c."  The  proof  was,  that  in  1832,  the  de- 
fendant, a  merchant  of  St.  Petersburgh,  had  established  Higginbotham 
to  conduct  the  defendant's  business  in  London  in  the  name  of  Higgin- 
botham, which  was  painted  outside  the  counting-house  and  employed 
in  all  the  contracts.  The  agent  bad  no  business,  capital,  nor  credit  of 
his  own,  but  did  everything  with  the  defendant's  money  and  for  his 
benefit  under  his  instructions.  The  case  was  argued  by  very  able 
counsel  in  Michaelmas  Term,  1838,  and  the  judges  took  time  to  con- 
sider till  the  ensuing  term,  when  Lord  Denman  delivered  the  opinion 

the  property  sofd,  Shardlow  v,  Cotterell,  20  per  Cur.  at  p.  605 ;  Elbinger  Co.  v,  Claye, 

Ch.  D.  90,  C.  A.,  reversing  S.  C.  18  Ch.  D.  L.  R.  8  Q.  B.  313 ;  Button  p.  Bullock,  lb. 

280;  Beer  t;.  London  and  Paris  Hotel  Co.  331,  affirmed  in  Ex.  Ch.,  L.  R.  9  Q.  B.  572. 

20  £q.  412;  Thomas  v.  Brown,  1  Q.  B.  D.  *  See  the  opinion  of  Blackburn,   J.,  in 

714;  Williams  v.  Jordan,  6  Ch.  D.  517.  Ireland  v.  Livingston,  L.  R.  5  H.  L.  at  p. 

1  20  £q.  at  p.  16.  408. 

3  Armstrong  v.  Stokes,  L.  R.  7  Q.  B.  598,  «  11  A.  &  E.  587. 
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of  the  Court,  composed  of  himself  and  Patteson,  Williams,  and  Cole- 
ridge, JJ.  On  the  question  made,  that  the  name  of  the  defendant 
was  not  in  the  written  contract,  the  Court  said  :  '^  Among  the  ingen- 
ious arguments  pressed  by  the  defendant's  counsel,  there  was  one 
which  it  may  be  fit  to  notice ;  the  supposition  that  parol  evidence  was 
introduced  to  vary  the  contract,  showing  it  not  to  have  been  made  by 
Higginbotham,  but  by  the  defendant,  who  gave  him  the  authority. 
Parol  evidence  is  always  necessary  to  show  that  the  party  sued  is  the 
person  making  the  contract  and  bound  by  it.  Whether  he  does  ,30  in 
his  own  name,  or  in  that  of  another,  or  in  a  feigned  name,  and  whether 
the  contract  be  signed  by  his  own  hand,  or  by  that  of  an  agent,  are 
inquiries  not  different  in  their  nature  from  the  question  who  is  the 
person  who  has  just  ordered  goods  in  a  shop.  If  he  is  sued  for  the 
price,  and  his  identity  made  out,  the  contract  is  not  varied  by  ap- 
pearing to  have  been  made  by  him  in  a  name  not  his  own.^ 

§  239.  The  leading  case  for  the  converse  proposition,  namely,  that 
the  agent  who  has  contracted  in  his  own  name  will  not  be  allowed  to 
offer  parol  evidence  for  the  purpose  of  proving  that  he  did  not  intend 
to  bind  himself,  but  only  his  principal,  is  Higgins  t;.  Senior,^  decided 
in  the  Exchequer  in  1841,  in  which  also  the  judges  took  time  to  con- 
sider until  the  ensuing  term,  when  Parke,  B.,  delivered  the  judgment  of 
the  Court,  composed  of  himself  and  Alderson,  Gumey,  and  Rolfe,  6B. 
The  opinion  states  the  question  submitted  to  be,  ^^  Whether  in  an  ac- 
tion or  an  agreement  in  writing,  purporting  on  the  face  of  it  to  be 
made  by  the  defendant,  and  to  be  subscribed  by  him,  for  the  sale  and 
delivery  by  him  of  goods  above  the  value  of  10^.,  it  is  competent  for 
the  defendant  to  discharge  himself,  on  an  issue  on  the  plea  of  non  as- 
sumpiit^  by  proving  that  the  agreement  was  really  made  by  him  by 
the  authority  of,  and  as  agent  for,  a  third  person,  and  that  the  plain- 
tiff knew  those  facts  at  the  time  when  this  agreement  was  made  and 
signed."  Held,  in  the  negative.  The  learned  Baron  then  proceeded 
to  lay  down  the  principles  on  which  this  conclusion  was  reached,  as 
follows :  **'  There  is  no  doubt  that  where  such  an  agreement  is  made, 
it  is  competent  to  show  that  one  or  both  of  the  contracting  parties 
were  agents  for  other  persons,  and  acted  as  such  agents  in  making  the 
contract,  so  as  to  give  the  benefit  of  the  contract  on  the  one  hand  to^ 
and  charge  with  liability  on  the  other,  the  unnamed  principals ;  and 
this,  whether  the  agreement  be  or  be  not  required  to  be  in  writing  by 
the  Statute  of  Frauds :  and  this  evidence  in  no  way  contradicts  the 
written  agreement.  It  does  not  deny  that  it  is  binding  on  those 
whom,  on  the  face  of  it,  it  purports  to  bind ;  but  shows  that  it  also 
binds  another,  by  reason  that  the  act  of  the  agent,  in  signing  the 

1  See,  alBo,  2  Sm.  L.  0.  ed.  1879,  in  notes    and  Calder  v.  Dobdl,  L.  B.  6  C.  P.  4S6, 
to  Thompson  v,  Davenport,  p.  407  ei  seq» ;     499. 

s  8  M.  &  W.  834. 
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agreement,  in  pursaance  of  his  authority,  is  in  law  the  act  of  the  priu- 
cipal. 

^^  But,  on  the  other  hand,  to  allow  evidence  to  be  given,  that  the 
party  who  appears  on  the  face  of  the  instrument  to  be  personally  a 
contracting  party  is  not  such,  would  be  to  allow  parol  evidence  to 
contradict  the  written  agreement,  which  cannot  be  done."  ^ 

§  240.  Where  the  broker  bought  expressly  for  his  principals  but 
without  disclosing  their  names  in  the  sold  note,  he  was  held  liable  to 
the  vendor  on  evidence  of  usage  that  the  broker  was  liable  personally 
when  the  name  of  the  principal  was  not  disclosed  at  the  time  of  the 
contract.^ 

In  Fleet  v,  Murton,*  the  contract  note  was,  "  We  have  this  day  sold 
for  your  account  to  our  principal,"  (Signed)  M.  &  W.,  Brokers  ;  and 
the  brokers  were  held  personally  liable  on  proof  of  usage  of  the  trade 
to  the  same  effect  as  that  given  in  Humfrey  v.  Dale.' 

§  241.  And  in  Hutchinson  v.  Tatham,^  where  the  defendants  act- 
ing as  agents  for  one  Lyons  had  chartered  a  ship,  and  the  charter- 
party  was  expressed  to  be  made,  and  was  signed  by  them  as  **  agents 
to  merchants,"  without  disclosing  the  name  of  their  principal,  it  was 
held,  in  an  action  by  the  shipowners,  on  the  authority  of  Humfrey  v. 
Dale  and  Fleet  v.  Murton,  that  evidence  was  admissible  of  a  custom 
whereby  the  broker  became  personally  liable  when  the  principars 
name  was  not  disclosed  within  a  reasonable  time. 

According  to  the  custom  of  the  London  Dry  Goods  Market,  a 
broker,  who  contracts  for  the  sale  of  goods  without  disclosing  the 
name  of  his  principal,  becomes  personally  liable  on  his  principars 
default.* 

In  MoUett  t;.  Robinson,^  the  circumstances  were  these :  The  plain- 
tiffs, tallow  brokers,  were  employed  by  the  defendant  to  purchase  50 
tons  of  tallow  in  the  London  market ;  and  had  like  orders  from  other 
purchasers.  The  plaintiffs  bought  in  their  own  names,  without  dis- 
closing their  principals,  tallow  enough  for  all  the  orders  which  they 
had  received,  and  divided  it  among  the  principals  who  had  employed 
them,  —  sending  to  the  defendant  a  bought  note,  signed  by  themselves 
as  ^^  sworn  brokers,"  stating  50  tons  of  tallow  to  have  been  bought 
"for  his  account,"  with  quality,  price,  &c.,  but  no  vendor's  name 
given.  There  was  no  corresponding  sold  note  delivered  to  any  one, 
and  no  such  purchase  as  was  represented  in  the  bought  note.     Proof 

I  See  S  8m.  L.  C.  p.  404,  in  notes  to  *  L.  B.  7  Q.  B.  126. 

Thompson  v.  Davenport,  where  the  whole  *  L.  B.  8  C.  P.  482. 

sabject  is  more  fully  treated  than  comports  ^  Imperial  Bank  v.  London  and  St  Eath- 

with  the  design  of  the  present  treatise.  arine's  Dock  Co.  5  Ch.  195. 

3  Humfrey  v.  Dale,  7  E.  &  B.  266  ;  E.,  B.  •  L.  B.  7  H.  L.  802,  reversing  S.  C.  L.  B. 

&  £.  1004 ;  26  L.  J.  Q.  B.  137  ;  27  L.  J.  Q.  7  C.  P.  84,  and  L.  B.  5  C.  P.  648. 
B.  390.     See,  also,  Tetley  v.  Shand,  20  W. 
B.  206 ;  25  L.  T.  N.  S.  658. 
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was  given  that  the  execution  of  the  defendant's  order  in  this  manner 
was  in  accordance  with  the  usage  of  the  London  market ;  bat  thev  de- 
fendant was  not  aware  of  the  usage,  and  refused  to  accept  the  tallow 
when  he  learned  how  the  business  had  been  conducted.  Seld^  in  the 
Common  Pleas,  by  Bovill,  C.  J.,  and  Montague  Smith,  J.,  that  the  de- 
fendant was  bound  to  accept :  by  Willes  and  Keating,  JJ.,  that  usage 
could  not  be  invoked  to  change  the  character  of  the  contract,  and  that 
the  broker  could  not  make  himself  the  principal  in  the  sale  to  the  de- 
fendant without  the  latter's  consent,  and  there  was  no  other  principal 
than  the  plaintiffs.  In  the  Exchequer  Chamber,  Kelly,  C.  6.,  Chan- 
nell,  6.,  and  Blackburn,  J.,  agreed  in  opinion  with  Bovill,  C.  J.,  and 
Smith,  J.,  while  Mellor  and  Hannen,  JJ.,  and  Cleasby,  B.,  were  of 
the  opposite  opinion. 

The  judgments  of  the  Court  of  Common  Pleas  and  of  the  Ex- 
chequer Chamber  were  unanimously  reversed  by  the  House  of  Lords.* 
It  is  now,  therefore,  settled  law  that  when  the  usage  of  trade  set  up  is 
such  as  goes  to  alter  the  intrinsic  character  of  the  contract,  as  e.  g,  in 
,  Mollett  V.  Robinson,  by  converting  a  broker,  employed  to  buy  for  his 
employer,  into  a  principal  to  sell  to  him,^  such  usage  will  not  bind  a 
principal  who,  ignorant  of  its  existenccy  employs  a  broker  to  transact 
business  for  him  on  the  particular  market  where  it  prevails.* 

§  242.  Where  a  broker  gives  a  contract  note  describing  himself  as 
acting  for  a  named  principal,  he  cannot  sue  personally  on  the  contract.^ 
And  sembhy  not  even  if  principal  was  undisclosed.^ 

But  if  the  broker  contract  in  his  own  name,  even  thoagh  he  is  known 
to  be  an  agent,  he  may  sue  or  be  sued  on  the  contract.^  And  the  same 
rules  apply  to  auctioneers.^ 

And  if  the  broker,  though  signing  as  broker,  be  really  the  principal, 
his  signature  will  not  bind  the  opposite  party ,^  and  he  cannot  sue  on 
the  contract.^ 

Where  a  person  describes  himself  as  agent  in  the  body  of  the  con- 
tract but  signs  his  own  name,  he  is  personally  liable  on  the  contract.^ 

§  242  a.   This  is  the  effect  of  the  decision  in  Paice  v.  Walker,® 


^  L.  B.  7  H.  L.  802,  sub  nom.  Robinson  v. 
Mollett  Of  the  judges  samrooned  bj  the 
House,  who  had  not  preriously  expressed  an 
opinion  on  the  case,  Brett  and  Grove,  JJ.,  dis- 
sented from,  and  Amphlett,  J.,  supported  the 
judgments  of  the  Court  below.  The  opinion 
of  Brett,  J.,  will  well  repay  perusal. 

^  As  to  which  see  Waddell  v.  Blockey,  4  Q. 
B.  D.  678,  C.  A.,  and  per  Cur.  in  De  Bussche 
V.  Alt.  8  Ch.  D.  286,  C.  A. 

*  See  per  Lord  Chelmsford  in  L.  B.  7  H. 
L.  at  p.  836. 

^  Fawkes  v.  Lamb,  31  L.  J.  Q.  B.  98; 
Fisher  v.  Marsh,  6  B.  &  S.  416,  per  Black- 
bum^  J.;  34  L.  J.  Q.  B.  178;  Bmmwell  v. 


Spiller,  21  L.  T.  N.  S.  672;  Fairlie  v.  Fen- 
ton,  L.  B.  5  Ex.  169. 

^  Sharman  v,  Brandt,  L.  B.  6  Q.  B.  720, 
in  Ex.  Ch. 

<  Short  V,  Spakeman,  2  B.  &  Ad.  962; 
Jones  V.  Littledale,  6  A.  &  E.  486 ;  Beid  v. 
Draper,  6  H.  &  N.  813 ;  30  L.  J.  Ex.  268. 

7  Franklyn  v.  Lamond,  4  C.  B.  637  ;  Fisher 
V.  Marsh,  6  B.  &  S.  411 ;  34  L.  J.  Q.  B.  177  ; 
Woolfe  V.  Home,  2  Q.  B.  D.  355. 

B  Paice  0.  Walker,  L.  B.  5  Ex.  173,  and 
cases  there  cited  ;  but  see  Thomson  v.  Dav- 
enport, notes  to  2  Sm.  L.  C.  p.  398,  ed.  1879. 

^  L.  B.  5  Ex.  173 ;  and  see  Adams,  v.  Hall, 
87  L.  T.  N.  S.  70;  and  Weidner  v.  Hoggett, 
1  C.  P.  D.  533. 
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where  the  sellers  described  themselves  in  the  body  of  the  contract  ^^  at 
agent%for^^  named  principals,  bat  signed  their  own  names,  and  were 
held  to  be  personally  liable  on  the  contract.^  Bat  in  Gadd  i;.  Hough- 
ton,^ where  brokers  had  given  the  purchaser  a  sold  note  in  the  follow- 
ing terms :  **  We  have  this  day  sold  to  you  on  account  of  John  Morand 
&  Co.,  Valencia,  2,000  cases  Valencia  oranges,  &c.,*'  and  signed  it 
without  any  qualification,  the  Court  of  Appeal  held  that  they  were  not 
liable.  Paice  v.  Walker  was  distinguished  on  the  ground  that  the 
ratio  decidendi  there  was  that  the  words  ^^  as  agents  "  were  words  of 
description  only,  and  were  not  equivalent  to  a  declaration  by  the  de- 
fendants that  they  were  making  a  bargain  on  another's  account ;  but 
James,  J.,  in  commenting  xipon  Paice  v.  Walker,  said,  ^'  If  that  case 
were  now  before  us,  I  should  hold  that  the  words  ^  as  agents '  in  that 
case  had  the  same  effect  as  the  words  ^  on  account  of '  in  the  present 
case,  and  that  the  decision  in  that  case  ought  not  to  stand.''  ' 

In  Ogden  t;.  Hall,*  the  words  used  were  "  on  behalf  <?f,"  and  it  was 
held  by  the  Exchequer  Division  (diss.  Kelly,  C.  B.),  that  the  case  was 
governed  by  Gadd  v.  Houghton,  on  the  ground  that  the  import  of  the 
expressions  ^^  on  account  of  "  and  '^  on  behalf  of  "  was  identical.    . 

In  Hough  v.  Manzanos,^  Pollock,  B.,  followed  Paice  v.  Walker, 
stating  that  he  was  unable  to  appreciate  the  distinction  drawn  by 
James,  L.  J.,  in  Gadd  v.  Houghton,  between  the  expressions  '^as 
agent  for  "  and  ^*  on  account  of  "  principals,  but  that  that  distinction 
left  Paice  v.  Walker  an  authority  binding  upon  him.  The  correct- 
ness, however,  of  the  decision  in  Paice  v.  Walker  remains  question- 
able. 

In  Southwell  v.  Bowditch,^  it  was  held  that  a  broker  who  had  signed 
and  sent  to  the  plaintiff  a  contract  note  in  the  following  terms :  *^  I 
have  this  day  sold  by  your  order  and  for  your  account,  to  my  pris^ 
cipals^  5  tons  of  anthracene  (Signed)  W.  H.  Bowditch,"  was  not,  in 
the  absence  of  usage^  personally  liable  on  the  contract. 

§  243.  An  extremely  able  discussion  of  the  subject  of  a  broker's 
responsibility  is  found  in  the  remarkable  case  of  Fowler  v.  HoUins.' 
The  facts  were  that  the  plaintiffs,  after  refusing  to  sell  to  a  broker 
personally,  sold  thirteen  bales  of  cotton  to  him  on  his  stating  that  he 
was  acting  for  a  principal,  and  the  sale  note  was  made  to  the  principal. 
This  was  a  fraud  of  the  broker,  who  had  no  authority  from  the  prin- 
cipal, and  the  broker  immediately  resold  the  cotton  for  cash  to  the  de- 
fendants, who  were  also  brokers,  and  were  really  acting  for  principals,^ 

^  As  to  the  principal's  liability  in  sach        >  1  C.  P.  D.  374,  C.  A.,  reveniDg  the  ded- 
a  case  see  The  Concordia  Chemical  Co.  v.     sion  of  the  Divigional  Court,  lb.  p.  100. 

Squire,  34  L.  T.  N.  S.  824,  C.  A.                             ^  L.  R.  7  Q.  B.  616. 

>  1  Ex.  D.  357,  C.  A.  ^  This  is  not  quite  correct  At  the  time  of 

*  1  Ex.  D.  at  p.  359.  the  sale  by  Bayley,  the  fraudulent  broker,  to 
^  40  L.  T.  N.  S.  751.  them,  the  defendants  had  no  principals.   See 

•  4  Ex.  D.  104.  po$t,  p.  193. 
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bat  who  took  a  purchase  note  in  their  own  names,  addressed  to  them- 
selves as  follows :  ^'  We  sell  you,  &c."  The  defendants  on  the  same 
day  sent  a  delivery  order  for  the  cotton  in  favour  of  their  principals, 
whom  they  named  in  the  order,  and  paid  for  it.  They  were  reim- 
bursed the  price  by  their  principals,  together  with  their  commissions 
and  charges.  All  these  transactions  took  place  on  the  23d  of  Decem- 
ber, 1869,  The  cotton  was  at  once  sent  by  the  defendants  to  the  rail- 
way station,  whence  it  was  taken  to  the  mills  of  the  principals  at 
Stockport,  and  there  manufactured  into  yam. 

On  the  10th  of  January,  1870,  the  defendants  received  a  letter  from 
the  plaintiffs  stating  the  fraud  that  had  been  committed  on  them,  and 
demanding  delivery  back  to  themselves  of  the  cotton.  This  was  the 
first  intimation  to  the  defendants  that  any  fraud  had  been  committed 
on  the  plaintiffs,  and  they  replied  to  the  plaintiffs'  demand,  saying : 
^'  The  cotton  was  bought  by  one  of  our  spinners,  Messrs.  MichoUs, 
Lucas  &  Co.,  for  cash,  and  has  been  made  into  yarn  long  ago,  and  as 
everything  is  settled  up,  we  regret  we  cannot  render  your  clients  any 
assistance.'' 

The  plaintiffs  thereupon  brought  trover,  and  it  was  left  to  the  jury 
by  Willes,  J.,  to  say  whether  the  defendants  had  acted  only  as  agents 
in  the  course  of  the  business,  and  whether  they  had  dealt  with  the 
goods  only  as  agents  for  their  principals.  The  jury  found  these  facts 
in  favour  of  the  defendants,  and  a  verdict  was  entered  for  them  with 
leave  reserved  to  the  plaintiffs  to  move  to  enter  a  verdict  for  the  value 
of  the  thirteen  bales.  The  rule  was  made  absolute  in  the  Queen's 
Bench  (Mellor,  Lush,  and  Hannen,  JJ.)  ;  and  in  the  Exchequer 
Chamber  the  judgment  was  affirmed  by  Martin,  Channell,  and 
Cleasby,  B6.  (diss.  Kelly,  C.  B.,  and  Byles  and  Brett,  JJ.). 

The  reason  given  for  affirming  the  judgment  was,  that,  although  the 
defendants  had  acted  as  brokers,  they  had  assumed  the  responsibility 
of  principals  by  dealing  in  their  own  names  for  an  undisclosed  prin- 
cipal, Martin  and  Channell,  BB.,  being  also  of  opinion  that  the  plain- 
tiffs were  entitled  to  recover  whether  the  defendants  had  acted  as 
principals  or  agents,  aud  that  the  *'  facts  found  by  the  jury  are  im- 
material. The  plaintiffs  were  strangers  to  the  sale  by  Bayley  [the 
fraudulent  broker],  whether  it  was  to  the  defendants  or  to  MichoUs. 
I  think  they  are  entitled  to  treat  the  defendants  as  wrongdoers,  wrong- 
fully intermeddling  with  their  cotton,  which  they  had  no  legal  right  to 
touch ;  and  that  when  they  removed  the  cotton  from  the  warehouse 
where  it  was  deposited  to  the  railway  station,  to  be  forwarded  to  Stock- 
port to  be  spun  into  yarn,  and  received  the  price  of  it,  they  committed 
a  .conversion."     Per  Martin,  B.,  pp.  634-5. 

Brett,  J.,  on  the  other  hand,  delivered  a  powerful  judgment,  which 
the  Chief  Baron  characterized  as  *^  logical  and  exhaustive,"  and  in 
which  both  he  and  Byles,  J.,  concurred.     The  following  passages  are 


190  FORMATION  OF  THE  CONTRACT.  [BOOK  I. 

extracted  as  a  very  inBtructive  exposition  of  the  subject  under  consider- 
ation :  ^^  The  true  definition  of  a  broker  seems  to  be  that  he  is  an  agent 
employed  to  make  bargains  and  contracts  between  other  persons  in 
matters  of  trade,  commerce,  or  navigation.  Properly  speaking,  a 
broker  is  a  mere  negotiator  between  the  other  parties.  If  the  contract 
which  the  broker  makes  between  the  parties  be  a  contract  of  purchase 
and  sale,  the  property  in  the  goods,  even  if  they  belong  to  the  sup- 
posed seller,  may  or  may  not  pass  by  the  contract.  The  property  may 
pass  by  the  contract  at  once,  or  may  not  pass  till  a  subsequent  appro- 
priation of  goods  has  been  made  by  the  seller,  and  has  been  assented 
to  by  the  buyer.  Whatever  may  be  the  effect  of  the  contract  as  between 
the  principals,  in  either  case  no  effect  goes  out  of  the  broker.  If  he 
sign  the  contract,  his  signature  has  no  effect  as  At«,  but  only  because  it 
is  in  contemplation  of  law  the  signature  of  one  or  both  of  the  principcUs. 
No  effect  passes  out  of  the  broker  to  change  the  property  in  the  goods. 
The  property  changes  either  by  a  contract  which  is  not  his,  or  by.  an 
appropriation  and  assent,  neither  of  which  is  his.  In  modern  times  in 
England,  the  broker  has  undertaken  a  further  duty  with  regard  to  the 
contract  of  the  purchase  and  sale  of  goods.  If  the  goods  be  in  exist- 
ence, the  broker  frequently  passes  a  delivery  order  to  the  vendor  to  be 
signed,  and  on  its  being  signed,  he  passes  it  to  the  vendee.  In  so 
doing,  he  still  does  no  more  than  act  as  a  mere  intervener  between  the 
principals.  He  himself,  considered  as  only  a  broker,  has  no  possession 
of  the  goods  ;  no  power,  actual  or  legal,  of  determining  the  destination 
of  the  goods ;  no  power  or  authority  to  determine  whether  the  goods 
belong  to  buyer  or  seller,  or  either ;  no  power,  legal  or  actual,  to 
determine  whether  the  goods  shall  be  delivered  to  the  one  or  kept  by 
the  other.  He  is  throughout  merely  the  negotiator  between  the  par- 
ties ;  and,  therefore,  by  the  civil  law,  brokers  were  not  treated  as  or- 
dinarily incurring  any  personal  responsibility  by  their  intervention, 
unless  there  was  some  fraud  on  their  part  (Story  on  Agency,  sec.  30). 
And  if  all  a  broker  has  done  be  what  I  have  hitherto  described,  I  ap- 
prehend it  to  be  clear  that  he  would  have  incurred  no  personal  liabil- 
ity to  any  one  according  to  English  law.  He  could  not  be  sued  by 
either  party  to  the  contract  for  any  breach  of  it.  He  could  not  sue 
any  one  in  any  action  in  which  it  was  necessary  to  assert  .that  he  was 
the  owner  of  the  goods.  He  is  dealing  only  with  the  making  of  a 
contract  which  may  or  may  not  be  fulfilled,  and  making  himself  the 
intermediary  passer  on  or  carrier  of  a  document  [i.  e.  the  delivery 
order],  without  any  liability  thereby  attaching  to  him  towards  either 
party  to  the  contract.  He  is,  so  long  as  he  acts  only  as  a  broker  in 
the  way  described,  claiming  no  property  in  or  use  of  the  goods,  or  even 
possession  of  them,  either  on  his  own  behalf,  or  on  behalf  of  any  one 
else.  Obedience  or  disobedience  to  the  contract,  and  its  effects  upon 
the  goods,  are  matters  entirely  dependent  upon  the  will  and  conduct 
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of  one  or  both  of  the  principals,  and  is  no  way  within  his  cognizance. 
Under  such  circumstances,  and  so  far  it  seems  to  me  clear,  that  a 
broker  cannot  be  sued  with  eflfect  by  any  one.    If  goods  have  been  de- 
livered under  a  contract  so  made  and  a  delivery  order  so  passed,  still 
he  has  had  no  power,  actual  or  legal,  of  control  either  as  to  the  delivery 
or  non-delivery,  and  probably  no  knowledge  of  the  delivery,  and  he 
has  not  had  possession  of  the  goods.    It  seems  to  me  impossible  to  say, 
that  for  such  a  delivery  he  could  be  held  liable  by  the  real  owner  of 
the  goods  for  a  wrongful  convei'sion.    But  then  in  some  cases,  a  broker, 
though  acting  as  agent  for  a  principal,  makes  a  contract  of  sale  and 
purchase  in  his  own  name.     In  such  case  he  may  be  sued  by  the  party 
with  whom  he  has  made  such  contract  for  a  non-fulfilment  of  it.    But 
so,  also,  may  his  undisclosed  principal ;  and,  although  the  agent  may 
be  liable  upon  the  contract^  yet  I  apprehend  nothing  passes  to  him  by 
the  contract.     The  goods  do  not  become  his.     He  could  not  hold  them 
even  if  they  were  delivered  to  him,  as  against  his  principal.    He  could 
not,  as  it  seems  to  me,  in  the  absence  of  anything  to  give  him  a  special 
property  in  them,  maintain  any  action  in  which  it  was  necessary  to 
assert  that  he  was  the  owner  of  the  goods.     The  goods  would  be  the 
property  of  his  principal.     And  although  two  persons,  it  is  said,  may 
be  liable  on  the  same  contract,  yet  it  is  impossible  that  two  persons 
can  each  be  the  sole  owner  of  the  same  goods.     Although  the  agent 
may  be  held  liable  as  a  contractor  on  the  contract^  he  still  is  only  an 
agent,  and  has  acted  only  as  agent.     He  could  not  be  sued,  as  it  seems 
to  me,  merely  because  he  had  made  the  contract  of  purchase  and  sale 
in  his  own  name  with  the  vendor  —  even  though  the  contract  should 
be  in  a  form  which  passes  property  in  goods  by  the  contract  itself —  by 
a  third  person^  as  if  he,  the  broker,  were  the  owner  of  the  goods ;  as 
if,  for  instance,  the  goods  were  a  nuisance  or  an  obstruction,  or  as  it 
were  trespassing,  he  would  successfully  answer  such  an  action  by  alleg- 
ing that  he  was  not  the  owner  of  the  goods,  and  by  proving  that  they 
were  the  goods  of  his  principal  till  then  undisclosed.     If  he  could  not 
be  sued /or  any  other,  tort^  merely  on  the  ground  that  he  had  made  the 
contract  in  his  own  name  with  the  vendor,  it  seems  to  me  that  he  can- 
not be  successfully  sued  merely  on  that  ground  by  the  real  owner  of 
the  goods  as  for  a  wrongful  conversion  of  the  goods  to  his  own  use." 
The  learned  judge  then,  after  a  review  of  the  authorities  upon  the 
subject  of  conversion,*  further  held  that  the  mere  asportation  of  the 
goods  through  the  agency  of  the  defendants  before  knowledge  of  the 
plaintiffs'  claim  or  rights  was  not  sufficient  to  constitute  a  conversion, 
because  unaccompanied  with  any  intention  to  deprive  the  plaintiff  of 
the  goods,  though  that  asportation  would  have  been  a  conversion  if 
made  after  notice  of  the  plaintiff's  claim. 

1  See  on  Conversion,  Stephens  v,  Elwall,  4  followed  by  the  House  of  Lords  in  Hollins  v. 
M.  &  S.  259  ;  Hardman  v.  Booth,  1  H.  &  C.  Fowler,  supra ;  and  see  England  v.  Cowley, 
103  ;  both  of  which  cases  were  approved  and    L.  R.  8  Ex.  126. 
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§  243  a.  This  case  ^as  carried  on  appeal  fo  the  House  of  Lords,^ 
and  the  judges  were  summoned.  Of  the  learned  judges  who  attended, 
the  majority  (Blackburn,  Mellor,  and  Grove,  JJ.,  and  Cleasby,  B.) 
were  in  favour  of  aflSrming  the  decision  of  the  Courts  below,  while 
Brett,  J.,  again  delivered  a  dissentient  opinion,  in  which  Amphlett,  B., 
concurred.  Their  lordships  unanimously  affirmed  the  judgments  of 
the  Court  of  Queen's  Bench  and  of  the  Exchequer  Chamber.  Some 
difficulty  arose  in  considering  the  effect  which  ought  to  be  given  to 
the  findings  of  the  jury  at  the  trial.  The  jury  had  found,  as  we  have 
already  seen,  that  the  cotton  was  bought  by  the  defendants  as  (iffents 
in  the  course  of  their  business  as  brokers,  and  that  they  had  dealt  with 
it  only  as  agents  to  their  principals.  In  point  of  fact  the  defendants 
had  no  principals  at  the  time  when  they  purchased  the  goods,  although 
they  intended  them  for  MichoUs  &  Co. ;  but  it  was  only  after  the  com- 
pletion of  the  contract  that  MichoUs  &  Co.  adopted  it.  There  was 
evidence  at  the  trial  that  in  the  course  of  their  business,  as  brokers, 
the  defendants  purchased  cotton  in  the  expectation  of  being  able  to 
find  a  client  to  take  it  off  their  hands,  although  they  never  intended 
to  retain  the  goods  as  principals,  but  to  pass  them  on  to  the  purchaser 
when  found,  receiving  their  brokers'  commission  on  the  sale.  All  their 
lordships  explained  the  findings  of  the  jury  with  regard  to  this  coarse 
of  dealing,^  and  held  that  as  the  defendants  had  at  the  time  of  the  sale 
assumed  the  responsibility  of  principals,  they  had,  by  the  transfer  of 
the  goods  to  MichoUs  &  Co.,  exercised  an  act  of  dominion  over  them 
which  was  inconsistent  with  the  right  of  the  plaintiffs,  the  true  own- 
ers, to  whom  therefore  they  were  liable  for  conversion. 

Lord  Cairns  says  (at  p.  797) :  "  I  agree  with  what  is  said  by  Mr. 
Justice  Grove,  that  the  jurors  appear  to  have  meant  that  the  appel- 
lants never  bought  intending  to  hold  or  to  make  a  profit,  but  with  a 
view  to  pass  the  goods  over  to  MichoUs  &  Co.,  or,  if  MichoUs  &  Co. 
did  not  accept  them,  to  some  other  customer,  and  that  therefore,  in 
one  sense,  they  acted  as  agents  to  principals,  only  intending  to  receive 
their  commission  as  brokers,  and  never  thinking  of  retaining  the  goods, 
or  dealing  with  them  as  buyers  and  sellers.     But,  as  Mr.  Justice 
Grove  continues,  ^  this  would  leave  the  question  untouched,  whether 
they  did  not  exercise  a  volition  with  respect  to  the  dominion  over  the 
goods,  and  whether,  although  they  intended  to  act  and  did  act,  in  one 
respect,  as  brokers,  not  making  a  profit  by  re-sale,  but  only  getting 
brokers'  commission,  they  did  not  intend  to  act  and  did  not  act,  in  re- 
lation to  the  sellers,  in  a  character  beyond  mere  intermediates,  and  not 
as  mere  conduit  pipes.'     In  my  opinion  they  did  act,  in  relation  to  the 
sellers,  in  a  chai*acter  beyond  that  of  mere  agents ;  they  exercised  a 

1  L.  R.  7  H.  L.  757 ;  reported  sub  nom.     Cairns  at  p.  796 ;  per  Lord  Hathcrley  at  p. 
HoUins  V,  Fowler.  798 ;  per  Lord  O'Hagan  at  p.  800. 

^  Per  Lord  Chelmsford  at  p.  794 ;  per  Lord 
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Tolition  in  favour  of  Micholls  &  Co.,  the  result  of  which  was  that  they 
transferred  the  dominion  over  and  property  in  the  goods  to  Micholls, 
in  order  that  Micholls  might  dispose  of  them  as  their  own ;  and  this, 
as  I  think,  within  all  the  authorities,  amounted  to  a  conversion." 

.It  should  be  remarked,  in  regard  to  the  judgment  of  Brett,  J.,  de- 
livered in  the  Exchequer  Chamber,  that  although  their  lordships  dif- 
fered from  that  learned  judge  in  the  interpretation  which  they  put 
upon  the  findings  of  the  jury,  the  effect  of  their  decisions  in  no  way 
goes  to  detract  from  the  value  of  that  judgment  as  an  exposition  of 
the  law  as  to  brokers'  liabilities. 

§  244.  Where  a  party  contracts  in  writing  as  agent  for  a  non-exist- 
ent principal  he  will  be  personally  bound,  and  no  subsequent  ratifica- 
tion by  the  principal  afterwards  coming  into  existence  can  change  this 
liability,  nor  is  evidence  admissible  to  show  that  a  personal  liability 
was  not  intended.  Thus  in  Kelner  v.  Baxter,^  the  plaintiff  wrote 
to  the  three  defendants,  addressing  them  ^^  on  behalf  of  the  proposed 
Gravesend  Royal  Alexandra  Hotel  Company  Limited,"  proposing  to 
sell  certain  goods  for  900^.,  which  offer  the  defendants  accepted  by  a 
letter  signed  by  themselves,  *^  on  behalf  of  the  Gravesend  Royal  Alex- 
andra Hotel  Company  Limited,"  and  the  goods  were  thereupon  deliv- 
ered and  consumed  by  the  company,  which  was  not  incorporated  till 
after  the  date  of  the  contract,  and  which  ratified  the  purchase  made 
on  its  behalf.  It  was  held  that  the  defendants  were  personally  liable 
because  there  was  no  principal  existing  at  the  date  of  the  contract,  for 
whom  they  could  by  possibility  be  agents,  and  that  for  the  same  rea- 
son no  ratification  was  possible  ;  that  the  company  might  have  bound 
itself  by  a  new  contract  to  buy  and  pay  for  the  goods,  but  such  new 
contract  would  require  the  assent  of  the  vendor,  who  could  not  be  de- 
prived of  his  recourse  against  those  who  dealt  with  him  by  any  action 
of  the  company  to  which  he  was  no  party ;  and  that  parol  evidence 
was  not  admissible  to  affect  the  inferences  l^ally  resulting  from  the 
written  contract. 

§  245.  We  now  come  to  the  second  point  of  the  inquiry,  and  must 
consider  to  what  extent  it  is  necessary  that  the  writing  should  contain 
the  terms  and  subject-matter  of  the  contract,  in  order  to  be  deemed  a 
sufficient  note  or  memorandum  ^^  of  the  bargain." 

In  Mahalen  v.  Dublin  and  Chapelizod  Distillery  Company,^  there 
was  a  parol  agreement  for  the  purchase  of  whiskey,  the  purchaser  to 
have  the  option  of  paying  in  cash  or  by  his  acceptance  at  four  months, 
and  the  exact  quantity  of  the  whiskey  was  to  be  ascertained  by  redip. 
Invoices  were  made  out  which  represented  the  sale  to  be  for  *^  net  cash," 
and  of  an  ascertained  quantity  of  whiskey.  It  was  held,  by  the  Court 
of  Queen's  Bench  in  Ireland,  that  the  invoices  did  not  contain  the  sub- 

1  L.  R.  2  C.  P.  174.    See,  also,  Scott  o.        <  11  Ir.  R.  C.  h.  83. 
LordEbary.L.  R.  2  C.  F.  255. 
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atantial  and  material  terms  of  the  bargain  within  the  meaning  of  the 
statute.^ 

It  has  already  been  seen  that  the  decisions  establish  the  necessity 
nnder  the  fourth  section  of  proving  the  whole  ^^  agreement "  in  writing, 
in  order  to  satisfy  the  statute.  Independently  of  aathority,  one  woald 
think  that  ^^ bargain"  and  ^* agreement"  are  words  so  identical  in 
meaning,  when  applied  to  a  contract  for  the  sale  of  goods,  as  to  admit 
of  no  possible  distinction ;  but  the  authorities  do  nerertheless  diatiA- 
guish  them  in  a  manner  too  plain  to  permit  a  doubt  as  to  the  law. 

§  246.  In  Egerton  v.  Mathews,^  the  plaintiff  had  been  nonsuited  at 
Guildhall,  by  Lord  EUenborough,  on  the  authority  of  Wain  v.  Warl- 
ters.'  The  writing  was,  ^^  We  agree  to  give  Mr.  Egerton  19(2.  per 
pound  for  thirty  bales  of  Smyrna  cotton,  eustomary  allowance,  cash 
three  per  cent.,  as  soon  as  our  certificate  is  complete."  It  was  signed 
and  dated. 

Lord  EUenborough  is  reported,  when  granting  a  rule  nMt,  to  have 
assented  to  a  distinction  between  the  two  cases,  and  to  have  said  on 
cause  shown,  '^  This  was  a  memorandum  of  the  bargain,  or  at  least  of 
so  much  of  it  as  was  sufficient  to  bind  the  parties  to  be  charged  there- 
with, and  whose  signature  to  it  is  all  that  the  statute  requires."  This 
last  expression  would  seem  to  indicate  that  the  difficulty  in  his  lord- 
ship's mind  was,  that  the  bargain  was  not  complete  because  the  plain- 
tiff had  not  signed  (a  point  not  fully  settled  by  authority,  till  1836, 
in  Laythoarp  v.  Bryant,^  as  will  be  seen  hereafter.^  But  Lawrence, 
J.,  said :  *^  The  case  of  Wain  v.  Warlters  proceeded  on  this,  that  in 
order  to  charge  one  man  with  the  debt  of  another,  the  agreefnent  mast 
be  in  writing,  which  word  agreement  we  considered  as  properly  inclad- 
ing  the  consideration  moving  to,  as  well  as  the  promise  made  by,  the 
party  to  be  so  charged."  The  learned  judge,  however,  did  not  explain 
why  the  word  ^'  bargain  "  does  not  also  include  the  terms  on  both 
sides,  as  was  observed  by  Holroyd,  J.,  when  he  said :  **  It  appears  to 
nie  that  you  cannot  call  that  a  memorandum  of  a  bargain,  which  does 
not  contain  the  terms  of  it; "  and  by  Bayley,  J.,  when  he  held  in  the 
same  case^  that  the  language  of  the  two  sections  of  the  statute  was  in 
substance  the  same,  and  that  the  word  '^  bargain  "  means  ^^  the  terms 
upon  which  parties  contract." 

In  Hinde  v.  Whitehouse,^  the  memorandum  consisted  of  the  auc- 
tioneer's catalogue,  signed  by  him  as  agent  of  both  parties,  showing 
the  goods  sold,  their  marks,  weight,  and  price ;  but  the  Court  held 
this  insufficient,  because  there  was  another  paper  containing  the  con- 

1  The  13  th  section  of  the  Irish  Statute  of        ^  Poti,  p.  204. 
VniadB  (7  Will.  3,  c.  12)  is  timilar  in  its  terms        •  Kenworthy  v.  Schofield,  8  B.  ft  C.  94S. 
to  the  17th  section  of  the  English  act.  ?  7  ^^^^  553 .  gee»  also,  Peirce  v.  Coif,  L. 

^  6  East,  307.  B.  9   Q.  B.   210,  ante,  p.  179 ;  Bishton  v. 

s  5  East,  10.  Whatmore,  8  Ch.  D.  467. 

«  2  Bing.  N.  C.  735. 
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'  ditioDS  of  the  sale,  which  had  been  read,  but  was  not  made  a  part  of 
the  written  note  of  the  bargain  by  internal  evidence  contained  in  the 
signed  paper. 

In  Laythoarp  v.  Bryant,^  in  1836,  which  was  on  the  4th  section, 
Tindal,  C.  J.,  said  :  "  Wain  v.  Warlters  was  decided  on  the  express 
groond  that  an  agreement  under  the  4th  section  imports  more  than  a 
bargain  under  the  17th."  Park,  J.,  said:  "The  cases  on  the  17th 
section  of  the  statute  might  very  much  be  put  out  of  question,  because 
the  language  of  that  section  is  different  from  the  language  of  the 
4th." 

In  Sari  v.  Bourdillon,^  the  written  note  was  for  the  sale  of  "  can- 
dlesticks, complete."  It  was  proven  that  the  parol  bargain  was  that 
the  candlesticks  should  be  furnished  with  a  gallery  to  carry  a  shade, 
and  defendant  insisted  that  the  written  note  was  insufficient ;  but 
after  time  to  consider,  the  decision  of  the  Court  was  delivered  by 
Cresswell,  J.,  who  said :  "  We  do  not  feel  obliged  to  yield  to  this  ar- 
gument. The  memorandum  states  all  that  was  to  be  done  by  the  per- 
son charged^  viz.,  the  defendant,  and,  according  to  the  case  of  Egerton 
V.  Mathews,^  that  is  sufficient  to  satirfy  the  Vlth  section  of  the  Statute 
of  Frauds,  though  not  to  make  a  valid  agreement  in  cases  within  the 
4^A  section*^^ 

§  247.  In  Elmore  v.  Kingscote,^  there  had  been  a  verbal  sale  of  a 
horse  for  200  guineas,  but  the  only  writing  was  a  letter  from  defend- 
ant to  plaintiff,  in  the  following  words :  ^'  Mr.  Kingscote  begs  to  inform 
Mr.  Elmore  that  if  the  horse  can  be  proved  to  be  five  years  old  on  the 
13th  of  this  month  in  a  perfectly  satisfactory  manner,  of  course  he 
shall  be  most  happy  to  take  him ;  and  if  not  most  clearly  proved,  Mr. 
K.  will  most  decidedly  have  nothing  to  do  with  him."  The  Court 
held  this  insufficient,  saying,  "  The  price  agreed  to  be  paid  constituted 
a  material  part  of  the  bargain." 

In  Ashcroft  v.  Morrin,^  defendant  ordered  certain  goods  to  be  sent 
him,  saying,  "  Let  the  quality  be  fresh  and  good,  and  on  moderate 
terms."  On  objection  made  that  the  price  was  not  stated,  the  Court 
said :  ^^  The  order  is  to  send  certain  quantities  of  porter  and  other 
malt  liquor,  on  moderate  terms.  Why  is  not  that  sufficient?  That 
is  the  contract  between  the  parties :  "  and  set  aside  the  nonsuit  ac- 
cording to  leave  reserved. 

In  Acebal  v,  Levi,^  there  was  a  special  count  alleging  an  agreement 
for  the  sale  of  a  cargo  of  '^  nuts,  at  the  then  shipping  price  at  Gijon, 
in  Spain,"  and  the  parol  evidence  was  to  that  effect.  Plaintiff  not 
being  successful  in  establishing  the  validity  of  the  contract  by  satis- 

»  2  Bing.  N.  C.  735.  »  4  M.  &  G.  450. 

2  26  L.  J.  C.  P.  78;  1  C.  B.  N.  S.  188.  •  10  Bing.  876 ;  and  see  Jeflfcott  v.  North 

s  6  East,  307.  British  Oil  Com|MUiy,  8  Ir.  B.  C.  L.  17. 
«  5  B.  &  C.  583. 
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factory  proof  of  delivery  and  acceptance,  then  attempted  to  support 
his  case  by  a  letter  which  did  not  state  the  price,  and  by  insisting  that 
a  contract  of  sale  was  valid  without  statement  of  price,  because  the 
law  would  imply  a  promise  to  pay  a  reasonable  price.  But  the  Court, 
declining  to  determine  how  this  would  be  if  no  price  had  really  been 
agreed  on,  held  that  where  there  had  been  an  actual  agreement  as  to 
price  shown  by  parol,  the  written  paper,  which  did  not  contain  that 
part  of  the  bargain,  was  insufficient  to  satisfy  the  statute. 

§  248.  In  Hoadly  v.  M 'Laine,^  the  same  Court  was  called  on  to  de- 
cide, in  the  ensuing  term,  the  very  point  which  had  been  left  undeter- 
mined in  Acebal  v.  Levy.  The  defendant  gave  plaintiff  an  order  in 
these  words:  ^'Sir  Archibald  McLaine  orders  Mr.  Hoadly  to  build  a 
new,  fashionable,  and  handsome  landaulet,  with  the  following  appoint- 
ments, &c.  .  .  .  the  whole  to  be  ready  by  the  1st  of  March,  1833.^ 
Nothing  was  said  about  price.  The  judges  were  all  of  opinion  that, 
as  the  writing  contained  all  that  wa%  agreed  ouy  it  was  a  sufficient  note 
of  the  bargain.  Tindal,  C.  J.,  said:  ^^This  is  a  contract  which  is 
silent  as  to  price,  and  the  parties  therefore  leave  it  to  the  law  to  ascer- 
tain what  the  commodity  contracted  for  is  reasonably  worth."  Park, 
J.,  said :  ^^  It  is  only  necessary  that  price  should  be  mentioned  tphen 
price  is  one  of  the  ingredients  of  the  bargain  \  .  .  and  it  is  admitted 
on  all  hands  that  if  a  specific  price  be  agreed  on,  and  that  price  is 
omitted  in  the  memorandum,  the  memorandum  is  insufficient." 

In  Goodman  v.  Griffiths,^  the  plaintiff  showed  defendant  an  invoice 
of  his  prices,  and  then  agreed  verbally  to  sell  to  him  at  a  deduction  of 
twenty-five  per  cent,  on  those  prices  for  cash,  whereupon  defendant 
wrote  an  order  :  ^^  Please  to  put  to  my  account  four  mechanical  bind- 
ers," and  signed  it.  Held,  that  as  there  had  been  a  parol  agreement 
as  to  price,  which  was  not  included  in  the  note  of  the  bargain,  the 
statute  was  not  satisfied. 

§  249.  It  is  plainly  deducible  from  the  foregoing  decisions,  that  so 
far  as  price  is  concerned,  the  rule  of  law  is,  that  where  there  is  no 
actual  agreement  as  to  price,  the  note  of  the  bargain  is  sufficient,  even 
though  silent  as  to  the  price,  because  the  law  supplies  the  deficiency 
by  importing  into  the  bargain  a  promise  by  the  buyer  to  pay  a  reason- 
able price.  But  the  law  only  does  this  in  the  absence  of  an  agree- 
ment, and  therefore,  where  the  price  is  fixed  by  mutual  consent,  that 
price  is  part  of  the  bargain,  and  must  be  shown  in  writing  in  order  to 
satisfy  ^e  statute ;  and,  finally,  that  parol  evidence  is  admissible  to 
show  that  a  price  was  actually  agreed  on,  in  order  to  establish  the  in- 
sufficiency of  a  memorandum  which  is  silent  as  to  price. 

§  250.  As  to  the  other  terms  of  the  contmct,  it  is  necessary  that 
they  should  so  appear  by  the  written  papers  as  to  enable  the  Court  to 
understand  what  they  actually  were,  in  order  to  satisfy  the  statute. 

1  10  BiDg.  482.  a  26  L.  J.  Ex.  U5,  and  1  H.  &  N.  574. 
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§  251.  It  has  already  been  shown  that  where  these  terms  are  con- 
tained in  different  pieces  of  paper,  the  several  writings  which  are 
offered  as  constituting  the  bargain  must  be  consistent,  and  not  contra- 
dictory.^ In  Jackson  v,  Lowe,^  and  Allen  v,  Bennett,^  the  different 
writings  were  held  consistent,  so  as  to  form  a  sufficient  memorandum, 
while  the  reverse  was  held  as  to  the  written  evidence  offered  in  Cooper 
V,  Smith,*  Richards  v.  Porter,*  Smith  v.  Surman,^  and  Archer  v. 
Baynes.^ 

In  Thornton  v,  Kempster,^  the  broker's  bought  note  described  the 
article  bought  as  ^^  sound  and  merchantable  Riga  Rhine  hemp,"  and 
the  sold  note  as  ^^  St.  Petersburg  clean  hemp,"  the  former  description 
being  of  an  article  materially  different  in  quality  and  value  from  the 
latter.  Held,  that  the  substance  of  the  contract  was  not  shown  by  the 
written  bargain  evidenced  by  two  papers  that  materially  varied  from 
each  other. 

In  Archer  v.  Baynes,*^  the  Court  held  the  correspondence  between 
the  parties  an  insufficient  note  of  the  bargain,  because  not  containing 
all  the  terms  of  the  contract.  The  Court  say  of  the  defendant :  *''  It 
is  clear,  from  the  letters,  that  he  had  bought  the  flour  from  the  plain- 
tiff upon  some  contract  or  other,  but  whether  he  had  bought  it  on  a 
contract  that  he  should  take  the  particular  barrels  of  flour  which  he 
had  seen  at  the  warehouse,  or  whether  he  had  bought  them  on  a  sam- 
ple which  had  been  delivered  to  him  on  the  condition  that  they  should 
agree  with  that  sample,  does  not  appear ;  and  that  which  is  in  truth 
the  dispute  between  the  parties  does  not  appear  to  be  settled  by  the 
contract  in  writing." 

In  Valpy  v.  Gibson,^  in  which  the  Statute  of  Frauds  was  not  in 
question,  it  was  contended  on  behalf  of  the  plaintiffs  that  the  terms 
of  the  contract  did  not  appear,  because  the  mode  and  time  of  payment 
had  not  been  specified.  But  the  Court  said :  '^  The  omission  of  the 
particular  mode  or  time  of  payment,  or  even  of  the  price  itself,  does 
not  necessarily  invalidate  a  contract  of  sale.  Goods  may  be  sold,  and 
frequently  are  sold,  when  it  is  the  intention  of  the  parties  to  bind 
themselves  by  a  contract  which  does  not  specify  the  price  or  the  mode 
of  payment,  leaving  them  to  be  settled  by  some  future  agreement,  or 
to  be  determined  by  what  is  reasonable  under  the  circumstances." 
And  the  Court  held,  in  the  case  before  it,  that  the  contract  between 
the  parties  was  one  of  the  nature  above  described,  and  was  valid. 

§  252.  It  was  decided  in  the  Common  Pleas,  in  oppositiofl  to  the  in- 
timation of  opinion  of  Blackburn  on  Sales,^^  that  a  letter  repudiating 

1  Ante,  p.  175.  ^  5  Ex.  625;  20  L.  J.  Ex.  54;  Haaghton 

>  1  Bing.  9.  V.  Morton,  5  Ir.  R.  C.  L.  329. 

<  3  Taant.  169.  ^  5  Taunt.  786. 

*  15  East,  103.  *  4  C.  B.  835. 

*  6  B.  &  C.  437.  10  Page  66.    In  Buxton  v.  Rust  (in  Ex. 
0  9  B.  &  C.  561.  Ch.)  L.  B.  7  Ex.  at  p.  282,  Blackburn,  J. 
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a  contract  may  be  so  worded  as  to  furnish  a  sufficient  note  of  the  bar- 
gain to  satisfy  the  17th  section.  In  Bailey  v.  Sweeting,^  the  letter 
produced  was  as  follows  :  ^'  In  reply  to  your  letter  of  the  Ist  instant, 
I  beg  to  say  that  the  only  parcel  of  goods  selected  for  ready  money 
was  the  chimney-glasses,  amounting  to  SSL  lOs.  6(2.,  which  goods  I 
have  never  received,  and  have  long  since  declined  to  have,  for  reasons 
made  known  by  you  at  the  time,  Ac,  Ac."  Erie,  G.  J.,  in  his  opinion, 
said  the  letter  ^*  in  effect  says  this  to  the  plaintiff :  *  I  made  a  bai^ain 
with  you  for  the  purchase  of  chimney-glasses  at  the  sum  of  881.  lOir.  6d.^ 
but  I  decline  to  have  them  because  the  carrier  broke  them.'  Now  the 
first  part  of  the  letter  is  unquestionably  a  note  or  memorandum  of  the 
bargain.  It  contains  the  price  and  all  the  substance  of  the  contract, 
and  there  could  be  no  dispute  that  if  it  had  stopped  there,  it  would 
have  been  a  good  memorandum  of  the  contract  within  the  meaning  of 
the  statute."  The  learned  Chief  Justice  then  referred  to  the  passage 
from  Blackburn  on  Sales,  and  declared  his  inability  to  assent  to  it, 
and  in  this  the  other  judges,  Williams,  Willes,  and  Keating,  con- 
curred.^ 

In  Wilkinson  v.  Evans,*  the  defendant  also  refused  the  goods,  writ- 
ing on  the  back  of  the  invoice  :  **  The  cheese  came  to-day,  but  I  did 
not  take  them  in,  for  they  were  very  badly  crushed ;  so  the  candles 
and  the  cheese  is  returned."  Held,  that  this  was  evidence  for  the 
jury  that  the  invoice  contained  all  the  stipulations  of  the  contract, 
and  that  defendant's  objection  was  not  to  the  plaintiff's  statement  of 
the  contract,  but  related  to  the  performance  of  it.     Nonsuit  set  aside. 

In  the  Leather  Cloth  Company  v.  Hieronimus,^  the  defendant  wrote 
a  letter  admitting  the  purchase,  and  referred  to  the  plaintiff's  letter 
containing  the  invoice,  but  repudiated  any  liability  because  the  goods 
had  been  sent  by  a  wrong  route,  and  it  was  held  that  there  was  a  suf- 
ficient note  of  the  bargain  to  satisfy  the  17th  section. 

§  253.  A  note  or  memorandum  of  the  bargain  is  sufficient,  although 
it  contain  a  mere  proposal,  if  supplemented  by  parol  proof  of  accept- 
ance. This  had  been  held  by  Kindersley,  V.  C,  in  Warner  v.  Wil- 
lington,*  and  that  case  was  followed  by  the  Court  of  Common  Pleas, 
in  Smith  v.  Neale,*  and  by  the  Exchequer,  in  Liverpool  Borough  Bank 
V.  Eccles.^  The  question  came  before  the  Exchequer  Chamber  in 
Reusss  V.  Picksley,^  and  after  full  argument,  the  judges,  six  in  num- 
ber, unanimously  confirmed  the  cases  just  cited,  and  expressed  their 

stated  that  the  point  in  qnestion  had  been  *  See  anU,  p.  178,  remarks  on  Richards  v. 

settled  by  the  decisions  of  the  Common  Pleas  Porter. 

in   Bailey  v.   Sweeting,   and   Wilkinson  v,  ■  L.  B.  1  C.  P.  407  ;  35  L.  J.  C.  P.  224. 

Eyans,  supra^  and  assented  to  the  nile  as  <  L.  R.  10  Q.  B.  140. 

there  laid  down,  as  being,  in  his  opinion,  as  *  8  Drew.  523,  and  25  L.  J.  Ch.  662 ;  and 

logical  and  more  convenient  than  that  sag-  see  Clarke  v.  Gardiner,  12  Ir.  C.  L.  R,  472. 

gested  by  himself.  •  2  C.  B.  N.  S.  67,  and  26  L.  J.  C.  P.  US. 

1  30  L.  J.  C.  P.  150;  9  C.  B.  N.  &  843.  ▼  4  H.  &  N.  139;  28  L.  J.  Ex.  123. 

•  L.  R.  1  Ek.  332;  35  L.  J.  Ex.  2ia 
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approval  of  the  reasoning  of  the  Vice-Chancellor  in  Warner  v.  Wil- 
lington. 

§  254.  In  the  United  States  it  has  been  held  that  if  terms  of  credit 
have  been  agreed  on,  or  a  time  for  performance  fixed  by  the  bar- 
gain, the  memorandum  will  be  insufficient  if  these  parts  of  the  bar« 
gain  be  omitted.^ 


AMERICAN  NOTE. 

§§  201-254.  Op  the  Memorandum  or  Note  in  Writino.  The  first 
portion  of  Chapter  VL  is  devoted  bj  the  author  to  the  admissibtlity  of  oral 
evidence  to  affect  written  contracts  at  common  law ;  the  principles  governing 
which  should,  indeed,  be  steadily  borne  in  mind  in  examining  the  statute  law  of 
sales,  but  which,  as  they  have  no  special  reference  to  that  subject,  properly 
belong  to  a  treatise  on  the  law  of  evidence,  where  they  can  be  more  elab- 
orately stated.  It  should  not,  however,  be  forgotten  that  the  common  law  rule 
forbidding  the  contradiction  by  parol  of  a  complete  formal  written  contract  has 
no  application  to  a«mere  memorandum  of  sale  under  the  statute  of  fi*auds, 
since  oral  evidence  is  constantly  admitted  to  show  that  the  memorandum  pro- 
duced is  not  a  complete  and  perfect  record  of  the  whole  bargain  as  actually 
made,  but  only  of  part  of  it,  and  so  not  sufficient  to  render  the  contract  valid. 
We  pass,  therefore,  to  the  subsequent  portions  of  the  chapter  in  the  order  of 
the  author,  and  — 

I.   WH4T   IS  A  NOTB    OB  HEHOBANDUIC 

1.  The  opinion  expressed  by  Baron  Parke  in  Bill  v,  Bament,  that  a  mem- 
orandum must  be  made  before  the  suit  is  commenced,  though  sometimes  quoted 
with  approbation  in  this  country,  as  by  Peters,  J.,  in  Bird  v.  Munroe,  66  Me. 
847,  and  perhaps  others,  can  hardly  yet  be  considered  the  established  rule  in 
America.  And  if  such  memorandum,  whenever  it  be  made,  is  not  the  con- 
tract itself,  but  only  evidence  of  it,  the  defendant's  written  admission  of  it,  it 
is  not  easy  to  see  why  that  written  admission  is  not  competent  like  other  dec- 
larations of  the  party,  if  made  at  any  time  before  trial,  whether  before  or  after 
action  brought  The  statute  is  silent  as  to  the  time  of  making ;  the  declara- 
tion is  always  upon  the  oral  contract,  as  of  the  time  and  place  where  it  was 
made,  and  not  upon  the  note  or  memorandum  when  it  was  made.  The  statute 
of  limitations  begins  to  ran  from  the  former  and  not  from  the  latter  period. 
If  the  sale  was  made  by  an  agent  whose  agency  terminates  before  he  makes 
any  memorandum,  he  still  may  make  and  deliver  a  statement  of  the  former 
contract  and  bind  his  principal  thereby.  Williams  v.  Bacon,  2  Gray,  387. 
Nay,  it  is  not  necessary  that  the  note  or  memorandum  pass  between  the  par- 
ties, or  be  addressed  to  the  plaintiff  or  to  his  agent.     It  is  quite  sufficient  if  it 

1  Davi8  V.  Shields,  26  Wendell,  341  ;  Sal-  State,  180;   Buck  v,  Pickwell,  1   Williams 

mon  Falls  Company  v.  Goddard,  14  Howartf  (Vermont),  167  ;   Elfe  v.  Gadsden,  2  Bich. 

(Sup.  C.  U.  8.),  446;   Morton  v.  Dean,  IS  (S.  Ca.)  373. 
Metcalf,  388;  Soles  v.   Hickman,  20  Penn. 
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IB  in  a  letter  addressed  to  a  third  person  (Moore  v,  Mountcastle,  61  Mo.  424)« 
even  to  the  defendant's  agent  (Kleeman  v,  Collins,  9  Bash,  467),  and  never 
comes  to  the  knowledge  of  the  plaintiff  at  all ;  or  it  may  be  merely  an  entry 
on  the  defendant's  own  private  books  never  communicated  to  any  one.  Gib- 
son V.  Holland,  L.  R.  1  C.  P.  1 ;  Peabody  v.  Soyars,  56  N.  T.  230 ;  Johnson 
v.  Trinity  Charch,  11  Allen,  123  ;  TafU  v,  Plymouth  Gold  Mining  Co.  14  lb. 
407  ;  Argus  Co.  v.  City  of  Albany,  55  N.  T.  495.  And  it  may  even  repodiiite 
the  contract,  and  refuse  to  be  bound  by  it,  and  yet  be  sufficient.  All  of  which 
shows  that  the  memorandum  is  not  the  contract,  but  only  the  evidence  of  it ; 
absolutely  essential  evidence,  indeed,  but  still  only  evidence  or  record  of  a  prior 
contract.  If  a  defendant  sees  fit,  after  he  has  been  sued,  to  send  the  plaintiff  a 
full  written  statement  of  the  contract,  over  his  own  signature,  why  should  he 
not  be  allowed  to  do  so,  and  why  should  it  not  be  admissible  against  him  ? 
To  insist  that  a  suit  cannot  be  maintained  merely  because  the  memorandum, 
otherwise  perfect,  was  made  after  service  of  the  writ,  would  simply  invc^ve 
the  discontinuance  of  the  first  suit  and  the  commencement  of  another  after 
the  memorandum  has  been  obtained.  Is  that  worth  while  ?  If  ''  aooeptanoe 
and  receipt "  or  a  "  partial  payment "  made  after  action  brought,  be  efiective, 
why  should  not  a  memorandum  so  made  be  equally  efficient  ?  But  the  ques- 
tion in  all  these  cases  cannot  be  considered  as  fully  settled, 

2.  The  American  authorities  quite  agree  with  the  English,  that  the  note  or 
memorandum  need  not  be  made  at  one  time,  or  on  one  paper.  Lerned  r. 
Wannemacher,  9  Allen,  412;  Rhoades  v,  Castner,  12  Allen,  132;  Peck  r. 
Yandemark,  99  N.  Y.  29 ;  Lee  v.  Mahony,  9  Iowa,  344 ;  Jelks  v.  Barrett, 
52  Miss.  315;  Fisher  v.  Euhn,  54  lb.  480.  If  on  several  papers,  each  one 
duly  signed^  they  need  not  in  terms  refer  to  each  other,  for  each  is  duly  authen- 
ticated by  itself ;  and  by  simply  adding  them  together  the  whole  contract  is 
made  out.  Oral  evidence  may  be  necessary,  indeed,  not  to  connect  them  to- 
gether, but  to  show  that  they  both  apply  to  the  subject-matter  of  the  pending 
suit,  and  not  to  some  other  sale ;  but  this  is  equally  so  in  case  of  only  one 
paper.  See  Thayer  v.  Luce,  22  Ohio  St.  62.  On  the  other  hand,  if  only  one 
paper  be  duly  signed,  no  other  unsigned  paper  can  be  considered,  unless  it  be 
in  some  way  referred  to  in  the]  signed  paper.  Oral  evidence  alone  to  connect 
them  will  not  suffice.  The  signed  paper  must  incorporate  and  draw  down  into 
itself  the  unsigned  one ;  otherwise  there  is  no  complete  memorandum  '^  duly 
signed,"  etc  Moale  t;.  Buchanan,  11  Gill  &  J.  322 ;  Frank  t;.  Miller,  38  Md. 
461.  It  is  not  enough  that  the  unsigned  paper,  if  disconnected,  refers  to  the 
signed  one ;  for  an  unsigned  paper  would  be  only  like  oral  additions  to  the 
signed  document,  and  all  the  evils  would  exist  which  the  statute  was  designed 
to  avoid.  This  distinction  it  is  important  to  keep  in  mind.  See  Brown  r. 
Whipple,  58  N.  H.  209,  an  interesting  case  on  this  point ;  Johnson  r.  Buck, 
35  N.  J.  L.  339 ;  Freeport  v.  Bartol,  3  Greenl.  340 ;  Morton  v.  Dean,  13  Met. 
388 ;  Ridgway  v.  Ingram,  50  Ind.  148 ;  Smith  v.  Jones,  66  Geo.  338 ;  Beck- 
with  V,  Talbot,  95  U.  S.  289.  If  the  papers  are  physically  attached  to  each 
other  even  with  a  pin,  the  two  may  be  taken  together.  Tallman  v.  Franklin, 
14  N.  Y.  584. 
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II.    OF  THE   SUFFIGIENOT   OF  THE   MEMORANDUM. 

1.  As  to  the  necessity  for  expressiDg  the  consideration,  the  American  au- 
thorities are  not  agreed  eyen  as  to  the  other  sections  of  the  statute,  and  Wain 
V.  Warlters  is  far  from  being  universallj  approved ;  but  the  examination  of 
the  other  clauses  of  the  statute  is  foreign  to  a  work  strictly  on  sales.  Suffice 
it  to  say  that  all  courts  which  consider  it  unnecessary,  under  the  other  proyi* 
sions  of  the  statute,  to  express  the  consideration,  a  fortiori  so  declare  in  con- 
tracts of  sale :  while  on  the  other  hand  some  which  hold  it  necessary  in  the 
former,  do  not  apply  the  same  rule  to  the  latter,  since  the  word  ^*  agreement," 
on  which  Wain  v,  Warlters  is  based,  does  not  usually  exist  in  the  provision  as 
to  sales,  but  the  word  ^'  bargain  "  or  *'  contract "  is  more  usually  found. 

The  statutes  of  some  states  may  require  that  the  consideration  be  expressed 
in  the  note  or  memorandum  of  sale  as  well  as  in  agreements  not  to  be  per- 
formed in  a  year,  or  agreements  to  answer  for  the  debt  of  another,  etc.  Such 
was  (until  1863,  97  N.  T.  216)  the  law  in  New  York,  Oregon,* and  possibly 
in  other  states.  In  some  states  it  is  distinctly  provided  that  the  consideration 
need  not  be  expressed  in  the  memorandum.  In  many  the  statute  is  silent  on 
the  subject ;  and  it  may,  we  think,  now  be  safely  assumed  that  unless  the 
statute  expressly  requires  that  the  consideration  be  expressed  in  the  memoran- 
dum of  a  sale,  it  is  no  longer  necessary.  The  many  cases  on  this  subject  upon 
other  clauses  of  the  statute  are  therefore  omitted. 

In  further  cousidering  the  sufficiency  of  the  memorandum,  whether  on  one 
paper  or  more,  it  is  obvious  that  the  same  must  contain  all  the  essential  ele- 
ments or  particulars  of  the  contract,  or  it  is  defective.  Stone  v.  Browning,  68 
N.  T.  598 ;  Drake  v.  Seamon,  27  Hun,  63. 

2.  And  the  first  requisite  is  that  it  must  in  some  way  express  the  party  in 
whose  favor  it  is  made,  as  well  as  that  of  the  party  to  be  bound.  Grafton  v. 
Cummings,  99  U.  S.  100,  a  valuable  case  on  this  point ;  Lincoln  v.  Erie  Pre- 
serving Co.  132  Mass.  129  ;  Anderson  v.  Harold,  10  Ohio,  399;  Calkins  v. 
Falk,  38  How.  Pr.  R.  62 ;  McElroy  v.  Leery,  61  ^ild.  397.  It  is  often  said 
that  the  memorandum  should  show  who  is  the  buyer  and  who  is  the  seller, 
without  the  aid  of  oral  evidence.  Bailey  t;.  Ogdens,  3  Johns.  419;  Salmon 
Falls  Man'f.  Co.  v.  Goddard,  14  How.  458,  Mr.  Justice  Curtis ;  Coddington 
r.  Groddard,  16  Gray,  443,  Bigelow,  C.  J.;  Sherburne  v.  Shaw,  1  N.  H.  157. 
Yet  in  Salmon  Falls  Man'f.  Co.  v,  Goddard,  14  How.  446,  the  following 
memorandum  has  been  held  sufficient  by  a  bare  majority  of  the  Supreme  Court 
of  the  United  States,  viz.,  ''Sept.  19  —  W.  W.  Goddard,  12  mos.,  300  bales 
S.  F.  Drills  .  .  .  7J  — 100  cases  blue  do  .  .  .  8}  R.  M.  M.,  W.  W.  S. ;  *' 
and  it  being  shown  aliunde  that  R.  M.  M.  was  the  agent  of  the  plain tifiE  com- 
pany to  sell,  and  that  the  defendant  bought  the  goods  of  him,  the  action  for  the 
price  was  maintained  :  but  this  case  in  all  it  says  is  open  to  some  doubt.  See 
Grafton  v,  Cummings,  99  U.  S.  111.  If  that  case  was  rightly  decided,  still 
more  clearly  is  this  memorandum  sufficient :  ^  Will  deliver  S.  R.  &  Co,  best 
refined  iron  50  tons  within  90  days,  at  5  cts.  p.  lb.,  4  off  cash.  J.  H.  F.,  J. 
B.  R. ; "  it  being  proved  aliunde  that  J.  H.-  F.  was  written  by  the  defendant  as 
his  initials,  and  J.  B.  R.  written  by  the  plaintiff  for  his  firm ;  and  the  defend- 
ant was  held  liable  for  not  delivering  the  iron  accordingly.    Sanborn  v.  Flag- 
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ler,  9  Allen,  474.  Still  less  fre^  from  doubt  is  this  :  ''  W.  W.  Goddard  to  T. 
B.  CoddiDgton,  200  pounds  Chili  pig  copper,  24^  @  9  mos.  from  deliverj,  etc,** 
made  on  the  broker's  book  who  negotiated  the  sale.  It  dearly  enough  indi- 
cates a  sale  from  Goddard  to  Coddington,  and  is  susceptible  of  no  other  inter- 
pretation. Coddington  v.  Groddard,  16  Gray,  436.  See,  also,  Coate  v.  Teory, 
24  Up.  Can.  C.  P.  571,  which  seems  to  favor  the  admission  of  oral  testimoDy 
to  show  which  was  the  buyer  and  which  the  seller.  A  broker's  note  duly 
signed,  saying,  ^'  Sold  for  A.  B.  to  C.  D.,  etc,"  sufficiently  shows  who  is  buyer 
and  who  is  seller,  and  C.  D.  is  bound  as  purchaser  although  he  had  no  bought 
note  corresponding.  There  could  not  be  a  sale  without  a  purchase,  nor  a 
seller  without  a  buyer ;  and  the  word  ^*  sold  "  is  alone  sufficient.  Butler  v. 
Thomson,  92  IT.  S.  412,  an  interesting  case  on  this  point.  See,  also,  New- 
berry V.  Wall,  84  N.  T.  576.  Of  course  a  memorandum  is  not  defective  merely 
because  the  apparent  seller  or  buyer  is  only  an  agent  for  the  real  party  in  in- 
terest. The  latter  may  enforce,  or  be  bound  by,  the  memorandum  as  rnudi  as 
if  his  own  name  had  been  used.  Growen  v.  Klous,  101  Mass.  449 ;  Salmon 
Falls  Man'f.  Co.  ti.  Goddard,  14  How.  446;  Williams  v.  Bacon,  2  Gray,  387; 
Lerned  v.  Johns,  9  Allen,  419 ;  Hunter  v.  Giddings,  97  Mass.  41  ;  Dykers  v. 
Townsend,  24  N.  Y.  61 ;  Wiener  v.  Whipple,  58  Wise.  302.  But  thU  leads 
us  too  far  into  the  law  of  Agency. 

8.  The  next  requisite  is  as  to  the  subject-matter.  The  name  of  the  article 
sold  must  be  sufficiently  stated  in  the  memorandum.  May  v.  Ward,  184  Mass. 
127 ;  Waterman  v.  Meigs,  4  Cush.  497  ;  McElroy  v.  Buck,  85  Mich.  484.  A 
memorandum  of  "  89  bales  of  cotton,  at  40  cents,"  was  held  sufficient,  thoogli 
the  weight  was  not  specified.  Penniman  v.  Hartshorn,  18  Mass.  87.  See, 
also,  Carr  v,  Passaic  Land  Co.  19  N.  J.  Eq.  424 ;  Morton  tr.  Dean,  13  Mel. 
385 ;  Gowen  t^.  Elous,  101  Mass.  449 ;  Eggleston  v.  Wagner,  46  Mich.  610 ; 
Pulse  V.  Miller,  81  Ind.  190 ;  Holmes  v.  Evans,  48  Miss.  247  ;  Fisher  v.  Knhn, 
54  Miss.  481 ;  Hazard  v.  Day,  14  Allen,  487 ;  Whelan  v.  Sullivan,  102  Mass. 
204 ;  cases  relating  to  real  estate,  but  which  shed  much  light  on  sales  of  per- 
•  sonal  property. 

4.  As  to  the  prioe ;  if  any  was  actually  agreed  upon,  that  must  appear.  Ide 
V.  Stanton,  15  Vt  685,  a  leading  case  ;  Smith  v.  Arnold,  5  Mason,  416  ;  Phelps 
V.  Stillings,  60  N.  H.  505  ;  Ashcroft  v.  Butterworth,  136  Mass.  511 ;  Kinloch 
V.  Savage,  Speer*s  Eq.  472  ;  Adams  v.  McMillan,  7  Porter,  73  ;  Soles  r.  Hick- 
man, 20  Penn.  St.  180.  See  0*Neil  v.  Grain,  67  Mo.  250.  In  Gowen  v. 
Klous,  101  Mass.  449,  a  sale  of  land  at  auction,  the  price  was  stated  as  ^  9^ 
cents,"  and  this  was  held  sufficient,  upon  proof  that  this  meant  9^  cents  per 
square  foot.  And  James  r.  Muir,  83  Mich.  224,  seems  to  hold  that  in  executory 
contracts  the  memorandum  must  state  the  price  even  though  none  is  agreed 
upon,  but  it  is  left  to  be  afterwards  arranged  by  parol.  But  see  The  Argus 
Co.  V.  Albany,  55  N.  Y.  495  ;  Norton  v.  Gale,  95  111.  538. 

5.  If  credit  was  actually  given,  that  also  must  be  stated,  or  the  memorao- 
dum  is  imperfect.  In  addition  to  the  cases'  cited  by  Mr.  Benjamin,  see  Wright 
V.  Weeks,  25  N.  Y.  158;  Norris  v.  Blair,  39  Ind.  90 ;  Williams  v.  Robinson, 
73  Me.  186.  If  no  time  of  payment  was  expressly  agreed  upon,  it  is  usually 
understood  to  be  a  cash  transaction,  and  the  memorandum  may  be  silent  on 

I  the  subject.    Hawkins  v.  Chace,  19  Pick.  502.    In  O'Donnell  t;.  Leeman,  43 
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Me.  158,  the  memoraDdnm  said  one  third  '^eash  down,"  hut  was  silent  as  to 
when  the  rest  was  payable.     Held  insufficient 

6.  If  a  special  time  and  place  of  delivery  was  fixed  upon,  the  memorandum 
must  truly  state  that  part  of  the  contract  Eriete  v.  Myer,  61  Md.  558  ;  Smith 
r.  Shell,  82  Mo.  215.  But  if  no  time  of  delivery  was  stipulated  for,  the  law 
presumes  it  to  be  on  demand  or  on  payment  of  the  price,  and  consequently  the 
memorandum  need  make  no  allusion  to  the  subject  Hawkins  v.  Chace,  1 9 
Pick.  502. 

7.  Any  other  terms  or  conditions  actually  made  a  part  of  the  bargain 
must  find  their  faithful  record  in  the  note  or  memorandum,  otherwise  the  sale 
cannot  be  enforced.  Riley  v.  Farnsworth,  116  Mass.  223 ;  Oakman  v.  Rogers, 
120  Mass.  214.  Thus,  if  the  goods  were  sold  '^  subject  to  the  buyer's  ap- 
proval," that  condition  must  be  in  the  memorandum.  Boardman  v,  Spooner, 
13  Allen,  353,  an  important  case.  So  if  sold  with  an  express  warranty.  Pel- 
tier V,  Collins,  3  Wend.  459.  Of  course  a  party  is  not  bound  by  a  broker's 
note  containing  a  warranty,  which  he  had  no  authority  to  make.  Dodd  v, 
Farlow,  11  Allen,  426.     See  Remick  v.  Sandford,  118  Mass.  102. 

But  a  provision,  that  the  vendor  might  add  more  goods  at  the  same  price  on 
the  next  day  if  he  should  desire,  need  not  be  incorporated  into  the  memoran- 
dum, if  that  right  was  not  a  term  or  condition  on  which  the  present  sale  was 
made. 
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Only  signatare  required  is  that  of  the 
party  to  be  chained  ....    255 

Contract  good  or  not,  at  election  of  the 
party  who  has  not  signed  .  .    255 

Signatare  not  confined  to  actual  sub- 
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Signature  may  be  in  print,  or  by  stamp- 
ing the  name,  and  in  any  part  of  the 
writing 259 

When  not  subscribed,  a  question  of  fact 
whether  it  was  intended  as  a  signa- 
ture   259 
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is  signed  in  one  part  of  a  paper  to 
what  is  anugned,  not  reversely         .    264 
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§  255.  The  17th  section  requires  the  writing  to  be  "  signed  by  the 
parties  to  be  charged,"  &c.,  and  the  4th  section,  ^^  by  the  party  to  be 
charged,"  &c.  Under  both  sections  it  is  well  settled  that  the  only 
signature  required  is  that  of  the  party  against  whom  the  contract  is  to 
be  enforced.  The  contract,  by  the  effect  of  the  decisions,  is  good  or 
not,  at  the  election  of  the  party  who  has  not  signed. 

In  Allen  v.  Bennett,^  in  1810,  the  Court  of  Common  Pleas  consid- 
ered the  question  as  already  settled  under  the  17th  section  by  authority 
and  practice.  And  in  Thornton  v.  Eempster,^  the  same  Court  declared 
that  contracts  may  subsist  which,  by  reason  of  the  Statute  of  Frauds, 
could  be  enforced  by  one  party,  though  not  by  the  other. 

In  Laythoarp  v.  Bryant^  the  point  was  decided  under  the  4th  sec- 
tion, after  full  argument. 

The  foregoing  decisions  have  never  since  been  questioned,  and  the 
law  on  the  subject  is  settled  not  only  by  them,  but  by  the  more  recent 
case  of  Reuss  v,  Picksley,^  in  the  Exchequer  Chamber,  and  the  deci- 
sions quoted  ante^  p.  198,  in  which  it  was  held  that  a  written  proposal, 
signed  by  the  party  to  be  charged,  was  a  sufficient  note  of  the  baigain, 
if  supplemented  by  parol  proof  of  acceptance  by  the  other  party. 

§  256.  The  signature  required  by  the  statute  is  not  confined  to  the 
actual  subscription  of  his  name  by  the  party  to  be  charged. 

Thus,  a  mark  made  by  a  party  as  his  signature  is  sufficient,  if  so  in- 
tended.    And  in  Baker  v.  Dening,^  where  the  question  arose  under 


1  3  Taant.  169. 
a  5  Taunt.  786. 
>  2  Bing.  N.  C.  735,  and  8  Scott,  238. 


*  L.  R.  1  Ex.  342 ;  35  L.  J.  Ex.  216. 
^  8  A.  &  E.  94.    See,  alBO,  Harrison  v. 
Elying,  3Q.  B.  117. 
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the  5th  section  of  the  statute,  which  relates  to  wills  and  devises,  the 
Court  held,  that  it  was  not  necessary  to  show  that  the  party  signing 
by  a  mark  was  unable  to  write  his  name ;  and  the  judges  expressed 
the  opinion,  that  a  mark  would  be  a  good  signature  even  if  the  party 
signing  was  able  to  write  his  name. 

In  Helshaw  v.  Langley,^  the  signature  of  a  party  was  decided  to  be 
sufficient  when  he,  being  unable  to  write,  held  the  top  of  the  pen 
while  another  person  wrote  his  signature. 

§  257.  But  still  there  must  be  a  signature,  or  a  mark  intended  as 
such ;  and  a  description  of  the  signer,  though  written  by  himself  at 
the  foot  of  the  paper,  is  insufficient.  Thus,  a  letter  by  a  mother  to 
her  son,  beginning,  "  My  dear  Robert,"  and  ending,  "  Your  affection- 
ate mother,"  with  a  full  direction  containing  the  son's  name  and  ad- 
dress, was  held  not  a  sufficient  signature  by  the  mother.^ 

Whether  a  signature  by  initials  would  suffice,  seems  not  to  have 
been  decided  expressly. 

In  Hubert  v.  Moreau,^  the  question  was  raised  under  the  act  Geo. 
IV.  c.  16,  8.  131,  which  made  void  a  promise  by  a  bankrupt  to  pay  a 
debt  from  which  he  had  been  discharged,  unless  the  promise  was  made 
in  writing,  ^*  signed  by  the  bankrupt."  The  report  states  that  the  let- 
ter had  no  name  attached  to  it,  but  something  that  looked  like  an  M. 
Best,  C.  J.,  said,  on  looking  at  it :  ^'  It  may  be  an  M.,  or  it  may  be  a 
waving  line ;  but  if  it  be  an  M .,  I  am  of  opinion  that  it  is  not  suffi- 
cient, as  the  statute  requires  that  the  promise  should  be  signed.  It  is 
not  the  signature  of  a  man's  name.  I  have  no  doubt  upon  the  subject." 
His  lordship  refused  the  plaintiff  permission  to  prove  by  parol  that  the 
defendant  usually  signed  in  that  way.  Afterwards  a  witness  was 
called,  who  stated  as  his  opinion  that  the  mark  which  was  taken  to  be 
an  M.  was  nothing  but  a  flourish,  and  the  plaintiff  was  thereupon  non- 
suited* The  Court  in  banc  afterwards  refused  a  rule  to  set  aside  the 
nonsuit,  the  rule  being  taken  on  the  ground  that  the  M.  was  a  suffi- 
cient signing,  because  it  was  the  sign  used  by  the  party  to  denote  that 
the  instrument  was  his. 

In  the  report  of  the  same  case,  as  given  in  12  Moore  C.  P.  216,  the 
language  of  the  Court,  in  refusing  the  new  trial,  would  indicate  that 
as  a  question  of  fact  there  was  no  mark  appended  to  the  writing,  and 
placed  there  by  the  writer  with  the  intention  of  making  it  his  signa- 
ture. The  Chief  J  ustice  put  the  case  as  foUows  :  ^^  Undoubtedly  the 
signing  by  a  mark  would  satisfy  the  meaning  of  the  statute,  but  here 
there  is  nothing  intended  to  denote  a  signature^  nor  does  the  name  of 
the  defendant  appear  in  any  part  of  the  letter." 

§  258.  In  Sweet  v.  Lee,^  the  writing  was  signed  with  the  initials 
T.  L.,  but  in  the  writing  were  the  words  "  Mr.  Lee,"  in  the  handwrit- 

1  11  L.  J.  Ch.  17.  »  2  C.  &  P.  528. 

*  8elbjr  v.  Selby,  8  Mer.  2.  «  8  M.  &  G.  542. 
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ing  of  defendant,  and  nothing  was  decided  as  to  the  sufficiency  of  the 
signature.  And  the  same  observations  apply  to  the  Nisi  Prius  cases 
of  Phillimore  v.  Barry,  1  Campb.  513,  and  Jacob  v.  Kirk,  2  Mood.  & 
Rob.  221. 

There  seems  to  be  no  doubt  that  if  the  initials  are  intended  as  a 
signature  by  the  party  who  writes  them,  this  shrill  suffice,  but  not  oth- 
erwise.^ 

§  259.  The  signature  may  be  in  writing  or  in  print  (and  the  writ- 
ing may  be  in  pencil,  Geary  v.  Physic,  5  B.  &  C.  234 ;  or  by  stanap- 
ing  the  name,  Bennett  v.  Brumfitt,  L.  R.  3  C.  P.  28),  and  it  may  be 
in  the  body  of  the  writing,  or  at  the  beginning  or  end  of  it.  Bat 
when  the  signature  is  not  placed  in  the  usual  way  at  the  foot  of  the 
written  or  printed  paper,  it  becomes  a  question  of  intention,  a  ques- 
tion of  fact  to  be  determined  by  the  other  circumstances  of  the  case, 
whether  the  name  so  written  or  printed  in  the  body  of  the  instrument 
w.as  appropriated  by  the  party  to  the  recognition  of  the  contract. 

§  260.  In  Saunderson  v.  Jackson,^  the  plainti£E,  on  giving  to  the  de- 
fendants an  order  for  goods,  received  from  them  a  bill  of  parcels.    The 
heading  of  the  bill  was  printed  as  follows :  ^^  London :  Bought  of  Jack- 
son and  Hanson,  distillers.  No.  8,  Oxford  Street,"  and  then  followed 
in  writing,  "1000  gallons  of  gin,  1  in  5  gin,  7a.,  £350."     There  was 
also  a  letter,  signed  by  the  defendants,  in  which  they  wrote  to  plain- 
tiff, about  a  month  later,  ^^  We  wish  to  know  what  time  we  shall  send 
yoa  a  part  of  your  order,  and  shall  be  obliged  for  a  little  time  in  de- 
livery of  the  remainder.    Must  request  you  to  return  our  pipes."    Liord 
Eldon  said :  '^  The  single  question  is,  whether,  if  a  man  be  in  the  habit 
of  printing  instead  of  writing  his  name,  he  may  not  be  said  to  sign  by 
his  printed  name,  as  well  as  his  written  name  ?     At  all  events,  con- 
necting this  bill  of  parcels  with  the  subsequent  letter  of  the  defend- 
ants, I  think  the  case  is  clearly  taken  out  of  the  Statute  of  Frauds." 
Thus  far  the  case  would  not  amount  to  much  as  an  authority  on  the 
point  under  discussion.     His  lordship  went  on  to  say:  '^It  has  been 
decided,®  that  if  a  man  draw  up  an  agreement  in  his  own  handwrit- 
ing, beginning,  '  I,  A.  B.,  agree,'  and  leave  a  place  for  signature  at 
the  bottom,  but  never  sign  it,  it  may  be  considered  as  a  note  or  mem- 
orandum in  writing  within  the  statute.     And  yet  it  is  impossible  not 
to  see  that  the  insertion  of  the  name  at  the  beginning  was  not  in- 
tended to  be  a  signature,  and  that  the  paper  was  meant  to  be  incom- 
plete until  further  signed.     This  last  case  is  stronger  than  the  one 
now  before  us,  and  affords  an  answer  to  the  argument,  that  this  bill 
of  parcels  was  not  delivered  as  a  note  or  memorandum  of  the  cos- 

^  See  remarks  of  Lord  Weatbary  in  Caton  '  The  case  referred  to  by  fala  lordsbip  is 

v.  Caton,  L.  B.  2  H.  L.  127, 143;  Chichester  Knight  v,  Cockford,  Esp.  N.  P.  190.    See, 

V.  Cobb,  14  L.  T.  N.  S.  433 ;  Sogden  V.  &  P.  also,  Lobb  i;.  Stanley,  5  Q.  B.  574,  and  Dor- 

144  (ed.  1862).  rell  v.  Evans,  1  U.  &  C.  174,  and  31  L.  J.  Ex. 

s  2  B.  &  P.  138.  337. 
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tract."  This  last  sentence  refers  to  the  argument  of  Lens,  Serjt.,  who 
admitted  that  the  printed  name  might  have  amounted  to  a  signature, 
if  the  bill  of  parcels  had  been  intended  to  express  the  contract,  qtid 
contract,  but  contended  that  this  was  not  the  intention. 

§  261.  In  Schneider  t;.  Norris,^  the  circumstances  were  exactly  the 
same  as  in  the  preceding  case,  except  that  the  name  of  the  plain  ti£E  as 
buyer  was  written  in  the  bill  of  parcels  rendered  to  him  in  the  defend- 
ant's own  handwriting,  and  all  the  judges  were  of  opinion  that  this 
was  an  adoption  or  appropriation  by  the  defendant  of  the  name,  printed 
on  the  bill  of  parcels,  as  his  signature  to  the  contract.  Lord  EUenbor- 
ough  said :  ^^  If  this  case  had  rested  merely  on  the  printed  name,  un- 
recognized by  and  not  brought  home  to  the  party,  as  having  been 
printed  by  him  or  by  his  authority,  so  that  the  printed  name  had  been 
unappropriated  to  the  particular  contract,  it  might  have  afforded  some 
doubt,  whether  it  would  not  have  been  intrenching  upon  the  statute 
to  have  admitted  it.  But  here  there  is  a  signing  by  the  party  to  be 
chained,  by  words  recognizing  the  printed  name  as  much  as  if  he  had 
subscribed  his  mark  to  it,  which  is  strictly  the  meaning  of  signing,  and 
by  that  the  party  has  incorporated  and  avowed  the  thing  printed  to  be 
his ;  and  it  is  the  same  in  substance  as  if  he  had  written  ^  Norris  & 
Co."  with  his  own  hand.  He  has,  by  his  handwriting,  in  effect,  said, 
I  acknowledge  what  I  have  written  to  be  for  the  purpose  of  exhibiting 
my  recognition  of  the  within  contract."  Le  Blanc,  J.,  compared  the 
case  to  one  where  a  party  should  stamp  his  name  on  a  bill  of  parcels. 
Bayley,  J.,  put  his  opinion  on  the  ground  that  the  defendant  had 
signed  the  plaintiffs'  names  as  purchasers,  and  thereby  recognized  his 
own  printed  name  as  that  of  the  seller.  And  Dampier,  J.,  on  much 
the  same  idea,  that  is,  that  the  defendant,  by  writing  the  name  of  the 
buyer  on  a  paper  in  which  he  himself  was  named  as  the  seller,  recog- 
nized his  name  sufficiently  to  make  it  a  signature. 

§  262.  In  Johnson  v.  Dodgson,^  the  defendant  wrote  the  terms  of 
the  bargain  in  his  own  book,  beginning  with  the  words :  ^^  Sold  John 
Dodgson,"  and  required  the  vendor  to  sign  the  entry.  The  Court  held 
this  to  be  a  signature  by  Dodgson,  Lord  Abinger  saying  that:  "♦The 
cases  have  decided  that  though  the  signature  be  in  the  beginning  or 
middle  of  the  instrument,  it  is  as  binding  as  if  at  the  foot ;  the  ques- 
tion being  always  open  to  the  jury  whether  the  party  not  having 
signed  it  regularly  at  the  foot  meant  to  be  bound  by  it  as  it  stood,  or 
whether  it  was  left  so  unsigned  because  he  refused  to  complete  it." 
Parke,  B.,  concurred,  on  the  authority  of  Saunderson  v.  Jackson,  and 
Schneider  v,  Norris,  which  he  recognized  and  approved. 

In  Durrell  v.  Evans,  in  the  Exchequer  Chamber «  (p(?«^,  p.  213), 
the  cases  of  Saunderson  v.  Jackson,  Schneider  v.  Norris,  and  Johnson 
V.  Dodgson  were  approved  and  followed. 


^  3  M.  &  S.  286. 
3  2  M.  &  W.  653. 


•  1  H.  &  C.  174 ;  31  L.  J.  Ex.  337. 
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In  Toarret  v.  Cripps,^  under  the  4th  section,  a  letter  containing  pro- 
posed terms  of  a  contract  between  the  defendant  and  the  plaintiff, 
written  out  by  the  defendant  upon  paper  bearing  a  printed  heading, 
^^  Memorandum  from  Richard  L.  Cripps,"  and  sent  by  him  to  the  plain- 
tiffs was  held  to  be  a  sufficient  note  in  writing  to  charge  the  defendant. 

§  263.  In  Hubert  v.  Treherne,^  which  arose  under  the  4th  section, 
it  appeared  that  an  unincorporated  company,  called  the  Ekjuitable  Gras 
Light  Company,  accepted  a  tender  from  the  plaintiff  for  conveying 
coals.  A  draft  of  agreement  was  prepared  by  the  order  of  the  direc- 
tors, and  a  minute  entered  as  follows :  ^*  The  agreement  between  the 
company  and  Mr.  Thomas  Hubert  for  carrying  our  coals,  &c.,  was  read 
and  approved,  and  a  fair  copy  thereof  directed  to  be  forwarded  to  Mr. 
Hubert."  The  articles  began  by  reciting  the  names  of  the  parties, 
Thomas  Hubert  of  the  one  part,  and  Treherne  and  others,  trustees 
and  directors,  &c.,  of  the  other  part ;  and  closed,  ^*  As  witness  our 
hands."  The  articles  were  not  signed  by  anybody,  but  the  paper  was 
maintained  by  the  plaintiff  to  be  sufficiently  signed  by  the  defendajits, 
because  the  names  of  defendants  were  written  in  the  document  by 
their  authority.  On  motion  to  enter  nonsuit,  all  the  judges  held  that 
the  instrument  on  its  face,  by  the  concluding  words,  showed  that  the 
intention  was  that  it  should  be  subscribed,  and  that  it  was  not  the 
meaning  of  the  parties  that  their  names  written  in  the  body  of  the  pa- 
per should  operate  as  their  signatures.  Maule,  J.,  said :  *^  The  articles 
of  agreement  do  not  seem  to  me  to  be  a  memorandum  signed  by  any- 
body. Before  the  Statute  of  Frauds,  no  one  could  have  entertained  a 
doubt  upon  that  point.  Since  the  statute,  the  Courts,  anxious  to  re- 
lieve parties  against  injustice,  have  not  unfrequently  stretched  the 
language  of  the  Act.  ...  If  a  party  writes,  ^  I,  A.  B.,  agree,  &c^* 
with  no  such  conclusion  as  is  found  here,  ^  as  witness  our  hands,'  it 
may  be  that  this  is  a  sufficient  signature  within  the  statute  to  bind 
A.  B.  .  .  .  But  it  would  be  going  a  great  deal  further  than  any  of  the 
cases  have  hitherto  gone  to  hold  that  this  was  an  agreement  signed  by 
the  party  to  be  charged.  This  is  no  more  than  if  it  had  been  said  by 
A.  B.  that  he  would  sign  a  particular  paper." 

§  264.  The  most  full  and  authoritative  exposition  of  the  law  on  this 
subject  is  to  be  found  in  Caton  v,  Caton,^  decided  in  the  House  of 
Lords  in  May,  1867.  The  paper  there  relied  on  was  a  memorandam 
of  the  terms  of  a  marriage  settlement,  drawn  up  in  the  handwriting  of 
the  future  husband,  and  taken  to  a  solicitor's  for  execution,  but  the 
settlement  was  waived  by  the  parties,  and  the  memorandum  was  sub- 
sequently set  up  as  containing  the  agreement.  There  were  numerous 
clauses,  in  some  of  which  the  name  *•*  Mr.  Caton  "  was  written  in  the 
body  of  the  paper,  and  in  others  the  initials  ''  Rev.  R.  B.  C,"  and 

1  48  L.  J.  Ch.  567.  »  L.  R  2  H.  L.  127. 

3  3  M.  &  6.  743. 
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virtae  of  that  reference,  is  incorporated  into  the  body  of  the  memoraD- 
dum.  There  you  do  not  alter  the  signature,  bat  you  apply  the  signa- 
ture not  only  to  the  thing  (writing?)  originally  given,  but  also  to  that 
which,  by  force  of  the  reference,  is,  by  the  very  context  of  the  originaL 
made  a  part  of  the  original  memorandum.  But  here  you  would  be 
taking  a  signature  intended  only  to  have  a  limited  and  particular  effect 
and  by  force  of  the  reference  to  a  part  of  that  document,  you  would  be 
making  it  applicable  to  the  whole  of  the  document  to  which  the  signa- 
ture in  its  orignal  condition  was  not  intended  to  apply,  and  could  not, 
by  any  fair  construction,  be  made  to  apply.*' 

The  effect  of  these  principles  seems  to  be  substantially  that  the  refer- 
ence to  connect  two  papers  or  two  clauses  so  as  to  make  one  signature 
apply  to  both,  must  be  from  what  is  signed  to  what  is  unsigned,  not 
the  reverse. 

§  264  a.  Signatures  of  directors  to  articles  of  association  which  con- 
tained a  clause,  in  which  it  was  stated  that  the  plaintiff  should  be 
solicitor  to  the  company,  and  should  transact  all  the  legal  business  of 
the  company,  were  held  in  Eley  v.  The  Positive  Assurance  Company,^ 
not  to  be  signatures  to  a  memorandum  of  the  contract  within  the 
Statute  of  Frauds,  on  the  ground  that  they  had  been  affixed  alio  intuitu^ 
But  in  Jones  v.  The  Victoria  Graving  Dock  Company  ^  the  signature 
of  the  chairman  of  a  company  to  the  minutes  was  held  to  be  a  suffi- 
cient signature,  although  put  alio  intuitu^  viz.,  to  notify  the  proceedings 
of  the  Board  under  the  Companies  Act,  1862  (25  &  26  Vict  c.  89,  s. 
67).  In  this  case,  Eley  v.  The  Positive  Assurance  Company  was  not 
cited,  and  the  two  decisions  appear  to  be  irreconcileable.  Both  these 
cases  were  under  the  4th  section,  and  the  reasoning  upon  which  the 
latter  case  proceeds,  viz.,  that  the  requirements  of  the  4th  section  of 
the  statute  relate  only  to  the  evidence  of  the  contract,^  is  undoubtedly 
sound.  But  the  same  reasoning  would  not  be  applicable  in  the  case  of 
a  signature  to  a  memorandum  of  a  contract  under  the  17th  section, 
which,  as  distinguished  from  the  4th,  seems  to  affect  the  intrinnc  va- 
lidity of  the  class  of  contracts  to  which  it  refers.^ 


AMERICAN  NOTE. 

§§  255-264  a.     Of  thb  Signatube  of  the  Party.     It  is  a  necessary 
coDcIasioD  from  the  fact  that  the  statute  requires  a  signature  only  by  the  party 


^  1  Ex.  D.  20. 

3  2  Q.  B.  D.  314. 

'  Per  Loih,  J.,  in  deliyering  the  jadgment 
of  the  Court,  at  p.  323. 

^  There  is  no  condasiye  authority  for  this, 
bnt  the  distinction  between  the  two  sections 
was  drawn  in  Lajthoarp  v,  Brjant,  2  Bing. 


N.  C.  743 ;  3  Scott,  238,  and  in  Leroox  r. 
Brown,  12  C.  B.  801 ;  22  L.  J.  C  P.  1,  a  de- 
cision which,  although  meeting  with  some 
disapproTal,  until  it  is  orerruled,  settles  the 
law  that  the  4th  section  applies  onlj  to  pro- 
cedure,  and  therefore  forms  a  part  of  the  Ux 
fori. 
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Where  sold  note  is  delivered  by  broker 
employed  by  buyer  only  . 

No  Yariance  between  bought  and  sold 
notes  if  meaning  is  the  same,  al- 
though language  differs  . 

Bevocation  of  broker's  authority 

Alteration  of  bought  or  sold  note  after 
deliyery S06 

Broker's  derk 307 
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300 


301 


301 


302 


303 


304 
305 


§  265.  It  is  not  within  the  scope  of  this  treatise  to  enter  into  the 
general  subject  of  the  law  of  agency,  which  is  in  no  way  altered  by 
the  statute.  The  agency  may  be  proven  by  parol,  as  at  common  law, 
and  may  be  shown  by  subsequent  ratification  as  well  as  by  antecedent 
delegation  of  authority.^  But  such  ratification  is  only  possible  in  the 
case  of  a  principal  in  existence  when  the  contract  was  made  (ante^ 
p.  191). 

1  Maclean  v.  Dunn,  4  Bing.  722;  Gosbell  &  B.  868;  afterwards  lerersed,  9  H.  L.  C 
9,  Archer,  2  A.  &  £.  500;  Acebal  v.  Levy,  78,  but  not  on  the  point  stated  in  the  text. 
10  Bing.  378    Fitimaurice  v,  Bayley,  6  £.     Sugd.  V.  &  P.  145,  ed.  1862. 
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**  Messrs.  Evans, 

«  Bought  of  J.  T.  &  W.  Noakes. 
"  Bags.  Pockets.  T.  Durrell.  )    -•  g,  ^g 

88  Ryarsh  &  Addington.  ) 

"  Oct.  20th,  1860 ." 

The  entry  on  the  counterfoil  was  as  follows :  — 

*^  Sold  to  Messrs.  Evans, 
"  Bags.  Pockets.  T.  Durrell.  )    ^g,  ^g 

88       Ryarsh  &  Addington.  ) 
«  Oct  20th,  1860." 


On  the  trial,  before  Pollock,  C.  B.,  the  defendant  contended  that  he 
had  never  signed  or  authorized  the  signature  of  his  name  as  required 
by  the  17th  section  to  bind  the  bargain.  The  plaintiff  contended  that 
the  name  '*  Messrs.  Evans  "  written  on  the  counterfoil  was  so  written 
by  Noakes  as  the  defendant's  agent ;  that  if  written  by  himself,  it 
would  have  been  a  sufficient  signature  according  to  the  authority  of 
Johnson  v,  Dodgson  (^ante^  p.  207),  and  that  he  was  as  much  bound 
by  the  act  of  his  agent  in  placing  the  signature  there  as  if  done  by 
himself. 

The  Court  of  Exchequer  were  unanimously  of  opinion  that  Noakes 
throughout  had  acted  solely  in  behalf  of  the  vendor,  and  that  the  re- 
quest of  the  defendant  that  the  memorandum  should  be  changed  from 
the  19th  to  the  20th  was  to  obtain  an  advantage  from  the  vendor,  bat 
in  no  sense  to  make  Noakes  the  agent  of  the  purchaser.  They  there- 
fore made  absolute  a  rule  for  a  nonsuit,  for  which  leave  had  been  re- 
served at  the  trial. 

The  Court  of  Exchequer  Chamber,  with  equal  unanimity,  distin- 
guished the  case  from  Graham  v.  Musson  (^ante^  p.  218),  and  held  that 
there  was  evidence  to  go  to  the  jury  that  Noakes  was  the  agent  of 
the  defendant,  as  well  as  of  the  plaintiff,  in  making  the  entries ;  and, 
if  so,  that  the  writing  of  the  defendant's  name  on  the  counterfoil  was 
a  sufficient  signature  according  to  the  whole  current  of  authority. 

The  grounds  for  distinguishing  the  case  from  Graham  v.  Musson 
were  stated  by  the  different  judges :  — 

Crompton,  J. :  ^^  I  cannot  agree  with  my  brother  Wilde  and  Mr. 
Lush  that  the  document  in  question  was  merely  an  invoice,  and  that 
all  the  defendant  did  was  simply  taking  an  invoice  and  asking  to  have 
it  altered  ;  and  if  the  jury  had  found  that,  a  nonsuit  would  have  been 
right.  But,  on  the  contrary,  I  think  that  there  was  plenty  of  evi- 
dence to  go  to  the  jury  on  the  question  whether  Noakes  the  agent  was 
to  make  a  record  of  a  binding  contract  between  the  parties,  and  that 
there  was  at  least  some  evidence  from  which  the  jury  might  have  found 
in  the  affirmative."     The  learned  judge  then  pointed  out  that  the 
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memorandom  whs  in  daplicate,  one  ^^  sold,"  the  other  *'  bought,"  made 
in  the  defendant's  presence ;  that  the  latter  took  it,  read  it,  had  it  al- 
tered, and  adopted  it,  all  of  which  facts  he  considered  as  evidence  for 
the  jury  that  Noakes  was  the  agent  of  both  parties. 

Byles,  J. :  **  What  does  the  defendant,  do  ?  First  of  all,  he  sees  a 
duplicate  written  by  the  hand  of  the  agent,  and  he  knows  it  is  a  coun- 
terpart of  that  which  was  binding  on  the  plaintiff.  He  knew  what 
was  delivered  out  to  him  was  a  sale-note  in  duplicate,  and  accepts  and 
keeps  it.  The  evidence  of  what  the  defendant  did,  both  before  and 
after  Noakes  had  written  the  memorandum,  shows  that  Noakes  was 
authorized  by  the  defendant." 

Blackburn,  J. :  **  The  case  in  the  Court  below  proceeded  on  what 
was  thrown  out  by  my  brother  Wilde,  and  I  agree  with  the  decision 
of  that  Court,  if  this  document  were  a  bill  of  parcels  or  an  invoice  in 
the  strict  sense,  viz.,  a  document  which  the  vendor  writes  out,  not  on 
the  account  of  both  parties,  but  as  being  the  account  of  the  vendor, 
and  not  a  mutual  account.  But  in  the  present  instance,  I  cannot  as  a 
matter  of  course  look  at  this  instrument  as  an  invoice,  a  bill  of  par- 
cels; as  intended  only  on  the  vendor's  account.  Perhaps  I  should 
draw  the  inference  that  it  was,  but  it  is  impossible  to  deny  that  there 
was  plenty  of  evidence  that  the  instrument  was  written  out  as  the 
memorandum  by  which,  and  by  nothing  else,  both  parties  were  to  be 
bound.  There  certainly  was  evidence,  I  may  say  a  good  deal  of  evi- 
dence, that  Noakes  was  to  alter  this  writing,  not  merely  as  the  seller's 
account,  but  as  a  document  binding  both  sides.  ...  In  Graham  v. 
Musson,  the  name  of  the  defendant,  the  buyer,  did  not  appear  on  the 
document.  The  signature  was  that  of  Dyson,  the  agent  of  the  seller, 
put  there  at  the  request  of  Musson,  the  buyer,  in  order  to  bind  the 
seller;  and  unless  the  name  of  Dyson  was  used  as  equivalent  to 
Musson,  there  was  no  signature  by  the  defendant ;  but  in  point  of 
fact,  *  J.  Dyson '  was  equivalent  to  ^  for  or  per  pro.  North  &  Co., 
J.  Dyson.'  '* 

§  267  a.  In  Murphy  v.  Boese,^  before  the  Court  of  Exchequer,  in 
1875,  the  plaintiff  sought  to  recover  the  price  of  goods  sold  to  the 
defendant.  It  appeared  that  the  plaintiff's  traveller  wrote  out  the 
order  for  the  goods  in  duplicate  upon  printed  headings  in  the  defend- 
ant's presence,  handed  to  him  the  duplicate  memorandum  and  retained 
the  original.  Held,  that  there  was  no  evidence  that  the  traveller  had 
authority  to  sign  the  memoranda  as  the  defendant's  agent,  so  as  to 
bind  him  within  the  17th  section.  The  Court,  bound  of  course  by  the 
decision  of  the  Exchequer  Chamber  in  Durrell  v.  Evans,  distinguished 
it  upon  the  ground  that  in  that  case  there  was  some  evidence  of  the 
factor's  authority  to  sign  on  the  defendant's  behalf  ;  at  the  same  time 
Bramwell,  B.,  who  was  a  party  to  the  judgment  of  the  Court  of  Ex- 

1  L.  B.  10  Ex.  126. 
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chequer  in  Durrell  v.  Evans,  which  was  afterwards  reversed  by  the 
Exchequer  Chamber,  and  Pollock,  B.,  expressed  their  doubts  as  to  the 
correctness  of  that  decision.  The  latter  learned  judge  said:^  ^'I 
think  Durrell  v.  Evans  can  only  be  supported  if  it  decides  that  the 
agency  did  not  commence  till  after  the  memorandum  was  written  oat, 
and  that  will  distinguish  it  from  the  facts  before  us.  It  might  be  said 
that  the  direction  given  by  the  defendant  to  Noakes,  the  factor,  to  alter 
the  instrument,  was  an  adoption  of  his  act  in  preparing  it,  or  a  recog- 
nition ab  initio  of  the  whole  document  as  containing  the  contract.  Or 
one  might  go  further  and  say  that,  from  the  nature  of  the  transaction 
and  the  meeting  of  the  parties  at  the  office,  it  might  be  thought  that 
there  was  evidence  that  it  was  meant  that  Noakes  should  act  as  the 
scribe  of  both  parties  in  drawing  up  a  note  of  the  contract.  But  here 
there  is  an  entire  absence  of  any  act  of  recognition  by  the  defendant 
of  the  traveller  as  his  agent.*' 

§  268.  It  will  have  been  observed,  that  in  some  of  the  cases  already 
referred  to,  it  is  taken  for  granted  that  an  auctioneer  is  an  agent  for 
both  parties  at  a  public  sale^  for  the  purpose  of  signing.  This  has 
long  been  established  law.^  Sir  James  Mansfield,  in  Emmerson  v, 
Heelis,^  thus  gave  the  reason  for  the  decisions :  ^*  By  what  authority 
does  he  write  down  the  purchaser's  name  ?  By  the  authority  of  the 
purchaser.  These  persons  bid,  and  announce  their  biddings  loudly 
and  particularly  enough  to  be  heard  by^  the  auctioneer.  For  what 
purpose  do  they  do  this  ?  That  he  may  write  down  their  names  op- 
posite to  the  lots.  Therefore,  he  writes  the  name  by  the  authority  of 
the  purchaser,  and  he  is  an  agent  for  the  purchaser." 

It  would  seem  that  a  contract  signed  by  an  auctioneer  on  behalf  of 
an  undisclosed  proprietor  is  a  valid  contract  under  the  statute.® 

It  follows  from  this  reasoning  that  the  rule  does  not  apply  in  a  case 
where  the  auctioneer  sells  the  goods  of  his  principal  at  private  sale, 
for  then  he  is  the  agent  of  the  vendor  alone,  and  in  no  sense  that  of 
the  purchaser.  And  such  was  accordingly  the  decision  of  the  Ex- 
chequer Court  in  Mews  v.  Carr.^ 

§  269.  And  on  the  same  principle  it  has  been  held,  that  the  circum- 
stances of  the  case  may  be  used  to  rebut  the  general  inference  that 
the  auctioneer  is  agent  to  sign  the  name  of  the  highest  bidder  as  pur- 
chaser, according  to  the  conditions  of  the  sale.  Thus,  in  Bartlett  v. 
Purnell,^  the  defendant  bought  goods  at   public  auction,   under  an 

1  At  page  131.  *  See  />€r  Malins,  V.  C.,  in  Beer  v,  Lod- 
^  Hinde  v.  Whitehouse,  7  East,  558;  Em-  don  and  Paris  Hotel  Company,  20  Eq.  412, 
mereon  v.  Heelis,   2  Taunt.  88  ;  White  v.  486  ;  and  per  Jessel,  M.  R.,  in  Rossiter  v.  Mil- 
Proctor,  4  Tannt.  209  ;  Kenworthyv.  Scho-  ler,  46  L.  J.  Ch.  228,  231. 
field,  2  B.  &  C.  945 ;  Walker  v.  ConsUble,  1  «  26  L.  J.  Ex.  39 ;  1  H.  &  C.  4S4. 
B.  &  P.  306 ;  Farebrother  v,  Simmons,  5  B.  *  4  A.  &  E.  792. 
&  Aid.  333 ;  Durrell  v.  Evans,  31  L.  J.  Ex. 
337  ;  1  H.  &  C.  174. 
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agreement  with  the  plaintiff,  who  was  the  executor  of  the  defendant's 
deceased  husband,  that  the  defendant  should  be  at  liberty  to  buy«  and 
that  the  price  should  go  towards  payment  of  a  legacy  of  2002.  to 
which  the  defendant  was  entitled  under  the  will  of  the  deceased.  The 
conditions  of  the  sale  were,  that  the  purchasers  were  to  pay  a  certain 
percentage  at  the  sale,  and  the  rest  on  delivery.  The  auctioneer  put 
the  defendant's  name,  like  that  of  all  other  purchasers,  on  his  cata- 
logue as  the  highest  bidder,  a^nd  it  was  contended  that  he  was  her 
agent  for  that  purpose,  and  that  she  was  therefore  bound  by  the  writ- 
ten conditions  of  the  sale.  But  the  Court  held,  that  the  real  purchase 
was  not  a  purchase  at  auction  ;  that  the  sale  was  made  before  the  auc- 
tion, and  that  the  public  bidding  was  only  used  for  the  purpose  of 
settling  the  price  at  which  the  purchaser  was  to  take  the  goods  under 
the  antecedent  bargain  ;  and  that  the  auctioneer  was  not  the  agent  of 
the  purchaser,  Denman,  C.  J.,  saying,  **  We  do  not  overrule  the  for- 
mer cases,  but  we  consider  them  inapplicable." 

'  §  270.  But  the  agency  of  the  auctioneer  for  the  purchaser  only  be- 
gins where  the  contract  is  completed  by  knocking  down  the  hammer. 
Up  to  that  moment  he  is  the  agent  of  the  vendor  exclusively.  It  is 
only  when  the  bidder  has  become  the  purchaser  that  the  agency 
arises  ;  and  until  then  the  bidder  may  retract,  and  the  auctioneer  may 
do  the  same  in  behalf  of  the  vendor.^ 

In  Bird  v.  Boulter,^  the  person  who  signed  the  purchaser's  name 
was  not  the  auctioneer,  but  his  clerk.  Held  to  be  sufficient.  But 
in  that  case  there  were  special  circumstances  from  which  the  clerk's 
authority  to  sign  was  inferred ;  under  ordinary  circumstances  the  auc- 
tioneer's clerk  is  not  the  purchaser's  agent.' 

§  271.  The  signature  of  a  clerk  of  a  telegraph  company  to  a  despatch 
was  held  to  be  sufficient  where  the  original  instructions  had  been 
signed  by  the  party,  in  Godwin  v.  Francis,  L.  R.  5  C.  P.  295. 

§  272.  The  signature  required  by  the  statute  is  that  of  the  party  to 
be  charged,  or  his  agent.  If,  therefore,  the  signature  be  not  that  of 
the  agent,  qud  agent,  but  only  in  the  capacity  of  witness  to  the  writ- 
ing, it  will  not  suffice. 

In  Gosbell  v.  Archer,^  the  clerk  of  the  auctioneer,  who  had  author- 
ity to  act  for  his  master,  signed  a  memorandum  of  the  sale,  as  witness 
to  the  signature  of  the  buyer,  and  an  attempt  was  made  to  set  up  the 
clerk's  signature  as  that  of  a  duly  authorized  agent  of  the  vendor. 
The  attempt  was  unsuccessful,  and  a  dictum  of  Lord  Eldon  ^  to  the 
contrary  was  said  by  Denman,  G.  J.,  to  be  open  to  much  observation. 

1  Warlow  V.  Harrison,  28  L.  J.  Q.  B.  18;  v,  Helberg,  4  L.  R.  Ir.  94,  per  O'Brien,  J.,  at 
1  E.  &  E.  295.  p.  105. 

<  4  B.  &  Ad.  443.  *  2  A.  &  E.  500. 

*  Peiree  V.  Corf,  L.  B.  9  Q.  B.  210,  per  ^  in  Coles  v.  Trecothick,  9  Vea.  251 ;  and 
BlackbnrD,  J.,  at  p.  215.  See,  aJao,  M'MoUen    see  the  observations  of  Lord  St.  Leonards, 

Sugd.  V.  &P.  p.  143,  ed.  1862. 
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The  dictum  of  Lord  Eldon  was,  that  **  where  a  party  or  principal  or 
person  to  be  bound  signs  as,  what  he  cannot  be,  a  witness,  he  cannot  be 
understood  to  sign  otherwise  than  as  principal.'* 

As  to  the  personal  liability  of  the  auctioneer  for  the  delivery  of 
goods  sold  by  him,  see  Woolfe  v.  Home,  2  Q.  B.  D.  855. 

§  278.  There  is  a  class  of  persons  who  make  it  their  business  to  act 
as  agents  for  others  in  the  purchase  and  sale  of  goods,  known  to  the 
common  law  as  brokers.  These  persons,  as  a  general  rule,  are  agents 
for  both  parties,^  and  their  signature  to  the  memorandum  or  note  of 
the  agreement  is  binding  on  both  principals,  if  the  memorandum  be 
otherwise  sufficient  under  the  statute. 

The  authority  of  a  broker  to  bind  his  principals  may  by  special 
agreement  be  carried  to  any  extent  that  the  principal  may  choose,  but 
the  customary  authority  of  brokers  is  for  the  most  part  so  well  settled 
as  to  be  no  longer  a  question  of  fact  dependent  upon  evidence  of  nsage, 
but  a  constituent  part  of  that  branch  of  the  common  law  known  as  die 
law  merchant,  or  the  custom  of  merchants.  There  are  still,  however, 
some  points  on  which  the  limits  of  their  authority  are  not  fully  deter- 
mined, and  on  which  evidence  of  usage  would  have  a  controlling  influ- 
ence in  deciding  on  the  rights  of  the  parties.^ 

§  274.  Before  entering  into  an  examination  of  the  authorities,  it  will 
be  convenient  to  give  a  short  summary  of  the  statutes  in  relation  to 
brokers  in  the  City  of  London,  as  many  of  the  cases  turn  upon  their 
dealings. 

Until  the  year  1870,  the  brokers  of  London  had  from  very  early 
times  been  under  the  control  of  the  corporation  of  the  city.  The  stat- 
utes of  6  Anne,  c.  16, 10  Anne,  c.  19,  s.  121,  and  57  Geo.  III.  c.  60,» 
contain  provisions  for  the  regulation  of  brokers,  and  for  defining  the 
power  of  the  corporation.  Under  these  acts  the  city  formerly  required 
a  bond  and  an  oath,  the  form  of  which,  prior  to  the  year  1818,  may 
be  found  given  in  Kemble  v.  Atkins,  7  Taunt.  260 ;  S.  C.  Holt,  N.  P. 
431.  The  regulations  imposed,  and  form  of  the  bond  as  altered  in 
1818,  are  printed  at  length  in  the  appendix  to  ^^  Russell  on  Factors 
and  Brokers."  It  is  imposed  as  a  duty  on  the  broker  that  he  shall 
"  keep  a  book  or  register,  intituled  *  The  Broker's  Book,'  and  therein 
truly  and  fairly  enter  all  such  contracts,  bargains,  and  agreements,  on 
the  day  of  the  making  thereof,  tc^ther  with  the  christian  and  sur- 
name at  full  length  of  both  the  buyer  and  seller,  and  the  quantity  and 
quality  of  the  articles  sold  or  bought,  and  the  price  of  the  same,  and 
the  terms  of  credit  agreed  upon,  and  deliver  a  contract  note  to  both 
buyer  and  seller,  or  either  of  them,  upon  being  requested  so  to  do, 

*  Thompson  ».  Gardiner,  1  C.  P.  D.  777.  »  These  statutes  will  be  found  at  p.  450  of 

«  See,  for  example,  Dickinson  ».  LilwaU,  4  toI.  i.  of  Chltty's  Collection  of  Sututea»  cd. 

Camp.  279 ;  Baines  v,  Ewing,  L.  R.  1  Ex.  ISSO. 

820;  S5L.J.  Ex.  194. 
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within  twenty-foar  hoars  after  such  request,  respectively  containing 
therein  a  true  copy  of  such  entry ;  and  shall  upon  demand  made  by 
any  or  either  of  the  parties,  buyer  or  seller,  concerned  therein,  produce 
and  show  such  entry  to  them  or  either  of  them,  to  manifest  and  prove 
the  truth  and  certainty  of  such  contracts  and  agreements."- 

But  by  the  London  Brokers'  Relief  Act,  1870,^  most  of  these  powers 
were  taken  away,  the  bonds  are  no  longer  required,  the  rules  and  regu- 
lations are  no  longer  to  be  enforced  by  the  corporation,  and  now  brokers 
are  only  required  to  be  admitted  by  the  corporation,  and  a  List  of 
Brokers  is  kept,  from  which  any  broker  may  be  removed  for  fraud  or 
other  offences  in  the  manner  specified  in  the  act. 

§  275.  Lord  Blackburn  ^  warns  his  readers  not  to  confound  the  con- 
tract notes  here  mentioned,  which  are  a  copy  of  the  entry,  with  the 
bought  and  sold  notes  which  are  or  ought  to  be  made  out  at  the  time 
of  making  the  contract,  and  generally  as  soon  as,  or  before,  it  is  entered 
in  the  book,  and  he  remarks  that  no  mention  is  made  of  the  bought 
and  sold  notes  in  the  bonds  or  regulations.  But  Lord  Ellenborough 
expressly  says,  in  Hinde  v.  Whitehouse,^  and  Heyman  v.  Neale,*  that 
the  bought  and  sold  notes  are  *^  transcribed  from  the  book,"  are 
'^  copies  of  the  entry,"  and  this  may  be  found  repeated  passim  in  the 
reported  cases,  although  no  doubt  these  notes  are  very  frequently  made 
in  the  manner  stated  by  Lord  Blackburn,  as  is  also  apparent  in  the 
reported  cases. 

The  brokers  in  London  are  bound  by  the  customs  of  trade  just  as  all 
other  brokers  are,  and  such  customs  are  valid  in  spite  of  anything  to 
the  contrary  in  the  bonds  and  regulations  which  are  purely  municipal.^ 

§  276.  When  a  broker  has  succeeded  in  making  a  contract,  he  re- 
duces it  to  writing,  and  delivers  to  each  party  a  copy  of  the  terms  as 
reduced  to  writing  by  him.  He  also  ought  to  enter  them  in  his  book, 
and  sign  the  entry.  What  he  delivers  to  the  seller  is  called  the  sold 
note ;  to  the  buyer,  the  bought  note.  No  particular  form  is  required, 
and  from  the  cases  it  seems  that  there  are  four  varieties  used  in  prac- 
tice. 

The  first  is  where  on  the  face  of  the  notes  the  broker  professes  to 
act  for  both  the  parties  whose  names  are  disclosed  in  the  note.  The 
sold  note  then,  in  substance,  says,  *^Sold  for  A.  B.  to  C.  D.,"  and  sets 
out  the  terms  of  the  bargain ;  the  bought  note  begins,  ^'  Bought  for  C. 
D.  of  A.  B.,"  or  equivalent  language,  and  sets  out  the  same  terms  as 
the  sold  note,  and  both  are  signed  by  the  broker. 

The  second  form  is  where  the  broker  does  not  disclose  in  the  bought 
note  the  name  of  the  vendor,  nor  in  the  sold  note  the  name  of  the  pur- 

^  83  &  S4  Vict  c  60.    The  reasons  for  *  7  East,  559. 

passing  thia  act  are  giren  in  the  note  at  p.  *  2  Camp.  337. 

452  of  Chittj'a  Statutes,  toI.  i.  ed.  1880.  *  Ex  parte  Dyster,  2  Rose,  348. 
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chaser,  but  still  shows  that  he  is  acting  as  broker,  not  principal.  The 
form  then  is  simply,  "  Bought  for  C.  D.,"  and  "  Sold  for  A.  B." 

The  third  form  is  where  the  broker,  on  the  face  of  the  note,  appears 
to  be  the  principal,  though  he  is  really  only  an  agent.  Instead  of  giv- 
ing to  the  buyer  a  note,  ^'  Bought  for  you  by  me,"  he  gives  it  in  this 
form,  ''  Sold  to  you  by  me."  By  so  doing  he  assumes  the  obligation 
of  a  principal,  and  cannot  escape  responsibility  by  parol  proof  that  he 
was  only  acting  as  broker  for  another,  although  the  party  to  whom  he 
gives  such  a  note  is  at  liberty  to  show  that  there  was  an  unnamed 
principal,  and  to  make  this  principal  responsible  (^arUe^  pp.  185—187). 

The  fourth  form  is  where  the  broker  professes  to  sign  as  a  broker, 
but  is  really  a  principal,  as  in  the  cases  of  Sharman  v.  Brandt,  and 
MoUett  V.  Robinson  Qante^  pp.  186,  187),  in  which  case  his  signature 
does  not  bind  the  other  party,  and  he  cannot  sue  on  the  contract. 

§  277.  According  to  either  of  the  first  two  forms,  the  party  who  re- 
ceives and  keeps  a  note,  in  which  the  broker  tells  him  in  effect,  ^  I 
have  bought  for  you,"  or  ^^  I  have  sold  for  you,"  plainly  admits  that 
the  broker  acted  by  his  authority  and  as  his  agent,  and  the  signature 
of  the  broker  is  therefore  the  signature  of  the  party  accepting  and  re- 
taining such  a  note ;  ^  but  according  to  the  third  form,  the  broker  says, 
in  effect,  ^^  I  myself  sell  to  you,"  and  the  acceptance  of  a  paper  describ- 
ing the  broker  as  the  principal  who  sells,  plainly  repels  any  inference 
that  he  is  acting  as  agent  for  the  party  who  buys,  and  in  the  absence 
of  other  evidence  the  broker^s  signature  would  not  be  that  of  an  agent 
I  of  the  party  retaining  the  note;  and  by  the  fourth  form,  the  lan- 

guage of  the  written  contract  is  at  variance  with  the  real  truth  of  the 
matter. 

These  observations  (many  of  which  are  extracted  from  **  Blackburn 
on  Sales  ")  have  a  direct  bearing  on  points  long  in  dispute,  and  some 
of  which  are  yet  vexed  questions,  as  will  abundantly  appear  on  a  re- 
view of  the  authorities. 

§  278.  Where  the  bought  and  sold  notes  and  the  entry  in  the  bro- 
ker's books  all  correspond,  no  dispute  can  arise  as  to  the  real  terms  of 
the  bargain ;  but  it  sometimes  happens  that  the  bought  and  sold  notes 
differ  from  each  other,  and  even  that  neither  corresponds  with  the  en- 
try in  the  book.  It  then  becomes  necessary  to  determine  the  legal 
effect  of  the  variance,  and  there  has  not  only  been  great  conflict  in  the 
decisions  of  the  courts,  but  sometimes  great  change  in  the  opinions  of 
the  same  judge.  As  regards  the  signed  entry  in  the  broker^s  book,  it 
has  been  held  at  different  times  that  it  did,  and  that  it  did  not,  con- 
stitute the  contract  between  the  parties ;  and  it  has  also  been  held 
that  it  was  not  even  admissible  in  evidence,  or,  at  all  events,  not  with- 
out proof,  that  the  entry  was  either  seen  by  the  parties  when  they 
contracted,  or  was  assented  to  by  them.     The  most  convenient  method 

1  Thompson  v.  Gardiner,  1  C.  P.  D.  777. 
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of  reviewing  the  decisions  will  be  to  follow  the  leading  cases  in  order 
of  time,  and  then  deduce  the  propositions  fairly  embraced  in  them. 

§  279.  In  1806,  there  was  this  dictum  of  Lord  Ellenborough  in 
Hinde  t;.  Whitehouse  ^  on  the  subject :  ^^  In  all  sales  made  by  brokers 
acting  between  the  parties  buying  and  selling,  the  memorandum  in  the 
broker^ s  book  and  the  bought  and  sold  notes  transcribed  therefrom^  and 
delivered  to  the  buyers  and  sellers  respectively,  have  been  holden  a 
sufficient  compliance  with  the  statute."  His  Liordship  here  speaks  of 
bought  and  sold  notes  as  mere  copies  of  the  book,  and  the  inference 
would  be  that  he  considered  the  book,  as  the  original,  to  be  of  more 
weight  than  copies  from  it. 

§  280.  In  1807,  he  gave  this  opinion  expressly  in  Heyman  v,  Neale,^ 
saying:  *^  After  the  broker  has  entered  the  contract  in  his  book,  I  am 
of  opinion  that  neither  party  can  recede  from  it.  Tfie  bought  and  sold 
note  is  not  sent  on  approbation^  nor  does  it  constitute  the  contract.  The 
entry  made  and  signed  by  the  broker  who  is  the  agent  of  both  parties 
is  alone  the  binding  contract.  What  is  called  the  bought  and  sold 
note  is  only  a  copy  of  the  other^  which  would  be  valid  and  binding, 
although  no  bought  or  sold  note  was  ever  sent  to  the  vendor  and  pur- 
chaser." In  this  case  the  bought  and  sold  notes  were  sworn  by  the 
broker  to  be  copies  of  the  entry  in  his  book,  and  the  buyer  had,  soon 
after  receiving  the  bought  note,  objected  and  said  he  would  not  be 
bound  by  it. 

§  281.  In  1810,  in  Hodgson  v.  Davies,^  the  sale  was  through  a 
broker,  who  rendered  bought  and  sold  notes,  showing  that  payment 
was  to  be  by  bills  at  two  and  four  months.  Five  days  afterwards  the 
defendant,  being  called  on  for  delivery  of  the  goods  sold,  objected  to 
the  sufficiency  of  the  plaintiff,  and  refused  to  perform  the  contract. 
Lord  Ellenborough  thought  at  first  that  the  contract  concluded  by  the 
broker  was  absolute,  unless  his  authority  was  limited  by  writing  of 
which  the  purchaser  had  notice.  But  the  gentlemen  of  the  special  jury 
said  that  unless  the  name  of  the  purchaser  has  been  previously  com- 
municated to  the  s^Bller,  if  the  payment  is  to  be  by  bill,  the  seller  is 
always  understood  to  reserve  to  himself  the  power  of  disapproving  of 
the  sufficiency  of  the  purchaser,  and  annulling  the  contract.  Lord  El- 
lenborough allowed  this  to  be  a  valid  and  reasonable  usage,  but  left  it 
to  the  jury  whether  the  delay  of  five  days  in  objecting  was  not  unrea- 
sonable according  to  the  usual  commercial  practice,  and  the  jury  found 
that  it  was. 

§  282.  In  1814,  the  Court  of  Common  Pleas  decided  the  case  of 
Thornton  v.  Kempster^  (ante^  p.  197),  where  the  broker's  sold  note 
described  a  sale  of  St.  Petersburg  hemp,  and  the  bought  note  described 
the  goods  as  Riga  Rhine  hemp,  a  different  and  superior  article.     The 


1  7  East,  509. 
^  2  Camp.  337. 
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Court  considered  the  case  as  though  no  broker  had  intervened,  and  the 
parties  had  personally  exchanged  the  notes,  holding  that  there  never 
had  been  any  agreement  as  to  the  subject-matter  of  the  contract,  and 
therefore  no  contract  at  all  between  the  parties. 

In  1816,  Cumming  v.  Roebuck  ^  was  tried  before  Gibbs,  C.  J.,  at 
Nisi  Prius,  and  it  appeared  that  the  bought  and  sold  notes  differed. 
The  learned  Chief  Justice  said :  ^*  If  the  broker  delivered  a  different 
note  of  the  contract  to  each  party  contracting^  there  is  no  valid  con- 
tract. There  is,  I  believe,  a  case  which  states  the  entry  in  the  broker's 
book  to  be  the  original  contract,  but  it  has  been  since  contradicted.*' 

It  has  been  surmised  that  the  case  alluded  to  was  that  of  Hejman 
V.  Neale,^  but  no  case  has  been  found  in  the  Reports  justifying  the 
assertion  of  the  Chief  Justice  that  Heyman  v.  Neale  had  been  contra- 
•dicted. 

§  283.  In  1826,  the  subject  first  came  before  the  full  Court  in  the 
Queen's  Bench  in  two  cases. 

In  the  first,  Grant  v,  Fletcher,^  there  was  a  material  variance  be- 
tween the  bought  and  sold  notes,  and  the  broker  had  made  an  unsigned 
entry  in  his  '*  memorandum-book,"  which  entry  was  incomplete,  not 
naming  the  vendor.  The  plaintiff  was  nonsuited  at  the  assizes  on  the 
ground  that  there  was  no  valid  contract  between  the  parties.  Abbott, 
C.  J.,  delivered  the  opinion  of  the  Court  on  the  motion  for  a  new  trial. 
^'  The  broker  is  the  agent  of  both  parties,  and,  as  such,  may  bind  tbem 
by  signing  the  8ame  contract  on  behalf  of  buyer  and  seller ;  but  if  he 
does  not  sign  the  same  contract  for  both  parties,  neither  will  be  bound. 
.  .  .  The  entry  in  the  broker's  book  is,  properly  speaking^  the  originals 
and  ought  to  be  signed  by  him.  The  bought  and  sold  notes  delivered 
to  the  parties  ought  to  be  copies  of  it.  A  valid  contract  may  probably 
be  made  by  perfect  notes  signed  by  the  broker,  and  delivered  to  the 
parties,  although  the  book  be  not  signed ;  but  if  the  notes  are  imper- 
fect, an  unsigned  entry  in  the  book  will  not  supply  the  defect." 

§  284.  In  Groom  v,  Aflalo,^  the  other  case,  the  decision  was  express 
that  the  bought  and  sold  notes  suffice  to  satisfy  the  statute,  if  others 
wise  unobjectionable,  even  though  the  entry  in  the  broker's  book  be 
unsigned.  The  broker  in  this  case  made  his  entry  complete  in  its 
terms  on  the  23d  of  February  as  soon  as  he  had  concluded  the  con- 
tract, but  did  not  sign  it.  On  the  same  evening  he  sent  to  the  par- 
ties bought  and  sold  notes  signed  by  him,  copied  from  the  entry  in  his 
books.  Next  morning  the  defendant  objected  to,  and  returned,  the 
sold  note,  and  refused  to  deliver  the  goods.  The  Court  held  the  con- 
tract binding,  notwithstanding  the  absence  of  signature  to  the  entry 
in  the  book,  Abbott,  C.  J.,  saying :  "  The  entry  in  the  book  has  been 
called  the  original,  and  the  notes  copies  ;  but  there  is  not  any  actual 

1  Holt,  172.  •  5  B.  &  C.  436. 
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tiffs  have  proved  a  contract  by  producing  the  bought  note.  ...  It 
is  not  shown  that  the  sold  note  delivered  to  the  defendants  differed 
from  the  bought  note  delivered  to  the  plaintiffs ;  had  that  been  the 
case,  it  would  have  been  very  material.  But  in  the  absence  of  all 
proof  of  that  nature,  I  am  clearly  of  opinion  that  I  must  look  to  the 
bought  note,  and  to  that  alane^  as  the  evidence  of  the  terms  of  the 
contract." 

The  defendants  afterwards  moved  for  a  nonsuit  before  the  Court  in 
Banc,  on  the  ground  of  the  non-production  of  the  sold  note,  but  failed. 
They  also  moved  for  a  new  trial,  on  the  ground  of  the  exclusion  of 
the  broker's  book,  and  succeeded,  the  Lord  Chief  Justice  saying, 
*^  that  the  Court  doubted  whether  the  case  involved  any  point  of  law 
at  all,  and  whether  it  did  not  rather  turn  upon  the  custom,  viz.,  how 
the  broker's  book  was  treated  by  those  who  dealt  with  him."  On  the 
second  trial,  the  sold  note  was  produced,  and  corresponded  with  the 
bought  note,  and  proof  was  given  by  merchants  that  the  broker's  book 
was  never  referred  to,  and  that  they  always  looked  to  the  bought  and 
sold  notes  as  the  contract.  The  broker's  book  showed  a  material  vari- 
ance from  the  bought  and  sold  notes,  and  Lord  Denman  put  the  ques- 
tion to  the  jury,  ^^  Whether  the  bought  and  sold  notes  constituted  the 
contract,  or  whether  the  entry  in  the  broker's  book,  which  in  this  in- 
stance differed  from  the  bought  and  sold  notes,  constituted  it  ?  "  His 
Lordship  intimated  his  own  opinion  to  be  that  in  law  the  note  deliv- 
ered by  the  broker  was  the  real  contract ;  ^  but  said  that  it  had  been 
thought  better  to  take  the  opinion  of  the  jury  as  to  the  usage  of  trade 
as  a  matter  of  fact,  and  told  them :  ^^  If  the  evidence  has  satisfied 
you  that,  according  to  the  usage  of  trade,  the  bought  and  sold  notes 
are  the  contract,  then  you  will  find  a  verdict  for  the  plaintiffs."  The 
jury  found  for  the  plaintiffs,  and  the  defendants  at  first  indicated  the 
intention  of  carrying  the  case  to  a  higher  Court,  but  afterwards  sub- 
mitted to  the  verdict. 

§  288.  In  1842,  the  Exchequer  Court  had  the  subject,  together  with 
the  decision  in  Hawes  t;.  Forster,  under  consideration,  in  the  case  of 
Thornton  v.  Charles,^  Parke,  B.,  and  Lord  Abinger,  held  opposite 
opinions.  Parke,  B.,  said :  ^^  I  apprehend  it  has  never  been  decided 
that  the  note  entered  by  the  broker  in  his  book,  and  signed  by  him, 
would  not  be  good  evidence  of  the  contract  so  as  to  satisfy  the  Statute 
of  Frauds,  there  being  no  other.  The  case  of  Hawes  v.  Forster  under- 
went much  discussion  in  the  Court  of  King's  Bench  when  I  was  a  mem- 
ber of  that  Court,  and  there  was  some  difference  of  opinion  among 
the  judges ;  but  ultimately  it  went  down  to  a  new  trial,  in  order  to 
ascertain  whether  there  was  any  usage  or  custom  of  trade  which  makes 
the  broker's  note  evidence  of  the  contract.  .   .    .    Certainly  it  wa%  the 

^  See  dictum  of  Denman,  C.  J.,  also,  in        ^  9  M.  &  W.  802, 
Traeman  v.  Loder,  11  A.  &  £.  589. 
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impression  of  part  of  the  Court  that  the  contract  entered  in  the  book 
was  the  original  contract^  and  that  the  bought  and  sold  notes  did  not  con- 
stitute the  contract.  The  jury  foand  that  the  bought  and  sold  notes 
were  evidence  of  the  contract ;  bat,  on  the  ground  that  these  docu- 
ments haying  been  delivered  to  each  of  the  parties  after  signing  the 
entry  in  the  book,  constituted  evidence  of  a  new  contract,  made  be- 
tween the  parties  on  the  footing  of  those  notes.^  That  case  may  be 
perfectly  correct,  but  it  does  not  decide  that  if  the  bought  and  sold 
notes  disagree,  or  (and  ?}  there  be  a  memorandum  in  the  book  made 
according  to  the  intention  of  the  parties,  that  memorandum  signed  by 
the  broker  would  not  be  good  evidence  to  satisfy  the  Statute  of 
Frauds.'*  Lord  Abinger  said :  *'  I  desire  it  to  be  understood  that  I 
adhere  to  the  opinion  given  by  me,  that  when  the  bought  and  sold 
notes  differ  materially  from  each  other,  there  is  no  contract,  unless  it 
be  shown  that  the  broker's  book  was  known  to  the  parties." 

§  289.  In  Pitts  v.  Beckett,^  in  1845,  the  plaintiff,  who  had  wool  for 
sale  in  the  hands  of  a  wool-broker,  took  the  defendant  to  the  broker's 
office,  and  there  sold  the  wool  by  sample  in  the  broker's  presence,  it 
being  part  of  the  bargain  that  the  wool  was  to  be  in  good  dry  condi- 
tion. In  the  afternoon  of  the  same  day  the  broker  wrote  to  the  plain- 
tiff :  ^^  Dear  Sir,  —  We  have  this  day  sold  on  your  account,  Messrs. 
Beckett  and  Brothers  "  (here  followed  a  description  of  the  terms), 
^^  brokerage,  1  per  cent.  Hughes  and  Ronald."  A  machine  copy  of 
this  communication  was  made  in  the  broker's  book.  The  broker  did 
not  write  at  all  to  the  purchasers,  nor  send  them  any  note  of  the  con- 
tract. The  note  to  the  plaintiff  said  nothing  about  the  stipulation 
that  the  bulk  should  be  in  good  dry  condition.  The  defendants  re- 
jected the  wool  when  sent  to  them,  on  the  ground  that  it  was  not  in 
good  condition,  and  the  jury  found  this  to  be  true.  The  evidence  of- 
fered was  the  note  written  to  the  plaintiff,  and  the  machine  copy  of  it 
as  being  the  entry  in  the  broker  s  book.  Held,  that  the  authority 
given  to  the  broker  by  the  defendant  was,  not  to  make  a  bargain  for 
him,  but  to  reduce  to  writing  and  sign  the  bargain  actually  made ; 
that  the  broker,  therefore,  was  without  authority  from  the  defendant 
to  sign  a  bai^ain  which  omitted  one  of  the  material  stipulations,  viz., 
that  the  wool  should  be  in  good  dry  condition ;  and  that  the  paper 
offered  in  evidence  against  defendants  was  therefore  not  signed  by 
them  or  their  agent.  The  judges  also  intimated  very  strongly  the 
opinion,  that  the  broker's  signature  was  not  intended  by  him  to  rep- 
resent the  buyer's  signature,  and  that  the  paper  was  a  mere  letter  of 
advice,  written  in  bis  character  of  agent  of  the  plaintiff,  copied  by 
machine  into  his  letter-book,  and  not  intended  as  one  of  the  bought 
and  sold  notes  usually  delivered  by  brokers. 

^  See  statement  of  Patteson,  J.,  to  same        '  13  M.  &  W.  743. 
efteet,  ui/?a,  p.  227. 
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§  290.  In  1851,  the  subject  was  elaborately  considered  in  the  Queen's 
Bench,  in  the  case  of  Sievewright  v.  Archibald,^  before  Lord  Camp- 
bell, C.  J.,  and  Erie,  Patteson,  and  Wightman,  JJ.  The  case  was 
tried  at  Guildhall  before  the  Chief  Justice,  and  there  was  a  verdict  for 
the  plaintiff,  with  leave  reserved  to  move  to  set  it  aside,  and  enter  a 
verdict  for  the  defendant.  The  declaration  set  out  an  alleged  *'*'  sold 
note,"  and  contained  a  count  for  goods  bargained  and  sold.  A  vari- 
ance was  afterwards  discovered  between  the  bought  and  sold  notes, 
and  an  amendment  alleging  the  bought  note  was  allowed,  on  its  being 
stated  to  the  learned  Chief  Justice  that  the  plaintiff  could  give  evi- 
dence of  a  subsequent  ratification  of  the  bought  note  by  the  defendant. 
The  sold  note  was  for  a  sale  to  the  defendant  of  ^*500  tons  Messrs, 
Dunlopy  Wilson  ^  Co.^s  pig  iron."  The  bought  note  was  for  "  600 
tons  of  Scotch  pig  iron."  The  broker  proved  an  order  from  the  plain- 
tiff to  sell  500  tons  of  Dunlop,  Wilson  ft  Co.'8  iron ;  that  their  iron 
was  Scotch  iron,  and  that  they  were  manufacturers  of  iron  in  Scotland ; 
and  that  the  agreement  with  the  defendant  was,  that  he  purchased 
from  the  broker  500  tons  of  Dunlop^  Wilson  ^  CoJs  iron.  The  name 
of  the  sellers  was  given  to  the  purchaser.  The  bought  and  sold  notes 
were  complete  in  every  respect,  and  corresponded,  save  in  the  variance 
between  the  words  "  Scotch  iron  "  and  *'  Dunlop,  Wilson  ft  Co.'s  iron." 
There  was  no  entry  in  the  broker's  books  signed  by  him. 

§  291.  The  views  of  the  judges  differed  so  widely,  and  their  obser- 
vations on  every  branch  of  this  vexed  subject  are  so  important,  that  it 
is  necessary  to  transcribe  them  at  considerable  length.  Lord  Camp- 
bell's judgment  was  concurred  in  entirely  by  Wightman,  J.,  who  heard 
the  argument  in  April,  but  was  unable  to  be  present  at  the  decision  in 
the  following  June. 

His  lordship  first  held,  that  there  was  not  sufiScient  evidence  to  jus- 
tify the  verdict  of  the  jury  that  the  defendant  had  ratified  the  contract 
expressed  in  the  bought  note ;  next,  that  there  was  no  parol  agree- 
ment shown  by  the  evidence,  antecedent  to  the  bought  note,  and  of 
which  that  bought  note  could  properly  be  said  to  be  a  memorandum, 
but  that  the  agreement  itself  was  intended  to  be  in  writing^  and  wa$ 
understood  by  the  parties  to  have  been  reduced  to  writing  when  made  ; 
and  his  lordship  then  continued  his  reasoning  on  the  supposition  that 
this  view  was  erroneous,  and  that  there  had  been  an  antecedent  parol 
agreement,  in  these  words :  '^  Can  this  (the  bought  note)  be  said  to  be 
a  true  memorandum  of  the  agreement  ?  We  are  here  again  met  by 
the  question  of  the  variance^  which  is  as  strong  between  the  parol 
agreement  and  the  bought  note,  as  between  the  bought  note  and  the 
sold  note.  If  the  bought  note  can  be  considered  a  memorandum  of  the 
parol  agreement,  so  may  the  sold  note,  and  which  of  them  is  to  prevail  ? 
It  seems  to  me,  therefore,  that  we  get  back  to  the  same  point  at  which 
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one  party  or  his  agent,  he  being  the  party  to  be  charged,  the  statute 
was  satisfied.  StUI,  if  the  original  contract  was  in  writing,  signed  by 
both  parties,  that  would  be  the  binding  instrument,  and  no  subsequent 
memorandum  signed  by  one  party  could  have  any  effect.  The  learned 
judge  considered  that  in  the  case  before  the  Court  the  contract  was 
not  in  writing ;  that  it  was  made  by  the  broker,  acting  for  both  par- 
ties, but  was  not  signed  by  him  or  them,  and  that  the  statute  there- 
fore could  not  be  satisfied  unless  there  was  some  iuhicquent  memoran- 
dum, signed  by  the  defendant  or  his  agent.  His  lordship  then  con- 
tinued :  '^  There  are  subsequent  memoranda  signed  by  the  broker, 
namely,  the  bought  and  sold  notes.  Which  of  these,  if  either,  is  the 
memorandum  in  writing  signed  by  the  defendant  or  his  agent?  The 
bought  note  is  deliyered  to  the  buyer,  the  defendant ;  the  sold  note  to 
the  seller,  the  plaintiff.  Each  of  them  in  the  language  used  purports 
to  be  a  representation  by  the  broker  to  the  person  to  whom  it  is  deliy- 
ered  of  what  he,  the  broker,  has  done  as  agent  for  that  person.  Surely 
the  bought  note  delivered  to  the  buyer  cannot  be  said  to  be  the  memo- 
randum of  the  contract,  signed  by  the  buyer's  agent,  in  order  that  he 
might  be  bound  thereby,  for  then  it  would  have  been  delivered  to  the 
seller,  not  to  the  buyer,  and  vice  vend  as  to  the  sold  note.  Can,  then, 
the  sold  note  delivered  to  the  seller  be  treated  as  the  memorandum 
signed  by  the  agent  of  the  buyer,  and  binding  him,  the  buyer,  thereby  ? 
The  very  language  shows  that  it  cannot.  In  the  City  of  London, 
where  this  contract  was  made,  the  broker  is  bound  to  enter  in  his 
books  and  sign  all  contracts  made  by  him ;  and  if  the  broker  had  made 
such  signed  entry,  /  cannot  doubty  notwithstanding  the  cases  and  dicta 
apparently  to  the  contrary^  that  such  memorandum  wovld  be  the  bind- 
ing contract  on  both  parties"  The  learned  judge  then  went  on  to  say 
that  he  had  been  one  of  the  judges  of  the  Court  that  granted  the  new 
trial  in  Hawes  v.  Forster,  and  he  confirmed  the  account  given  of  that 
case  by  Parke,  B.,  in  Thornton  v,  Charles  (jsupra^  p.  224).  He  then 
continued  :  ^'  However,  in  the  present  case  there  was  no  signed  memo- 
randum in  the  broker's  book.  Therefore,  the  bought  and  sold  notes 
together,  or  one  of  them,  must  be  the  memorandum  in  writing  signed 
by  the  defendant's  agent,  or  there  is  none  at  all,  and  the  statute  will 
not  be  satisfied.  If  the  bought  and  sold  notes  together  be  the  memo- 
randum, and  they  differ  materially,  it  is  plain  that  there  is  no  memo- 
randum. The  Court  cannot  possibly  say,  nor  can  a  jury  say,  which  of 
them  is  to  prevail  over  the  other.  Read  together,  they  are  inconsis- 
tent ;  assuming  the  variance  between  them  to  be  material,  and  if  one 
prevails  over  the  other,  that  one  will  be  the  memorandum  and  not  the 
two  together.  If,  on  the  other  band,  one  only  of  these  notes  is  to  be 
considered  as  the  memorandum  in  writing  signed  by  the  defendant's 
agent,  and  binding  the  defendant,  which  of  them  is  to  be  so  considered, 
the  bought  note  delivered  to  the  defendant  himself,  or  the  sold  note 
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contract,  the  statute  has  no  application.  In  case  of  other  contracts, 
the  compliance  may  be  proved  by  part  payment  or  pai*t  delivery,  or 
memorandum  in  writing  of  the  bargain.  Where  a  memorandum  in 
writing  is  to  be  proved  as  a  compliance  with  the  statute,  it  differs 
from  a  contract  in  writing,  in  that  it  may  be  made  at  any  time  after 
the  contract,  if  before  the  action  commenced,  and  any  number  of 
memoranda  may  be  made,  all  being  equally  originals ;  and  it  is  suffi- 
cient if  signed  by  one  oE  the  parties  only,  or  his  agent,  and  if  the 
terms  of  the  bargain  can  be  collected  from  it,  although  it  be  not  ex- 
pressed in  the  usual  form  of  an  agreement." 

His  lordship  then  held,  that  upon  a  review  of  the  evidence  in  the 
case,  there  was  sufficient  parol  proof  to  show  that  the  bought  note 
was  a  correct  statement  of  the  terms  of  the  bargain,  and  that  defend- 
ant had  acquiesced  in  and  was  satisfied  with  it. 

§  292.  The  next  case  was  Parton  v.  Crofts,^  in  1864,  where  the  con- 
tract note  delivered  to  the  purchaser  was  alone  produced  in  evidence^ 
and  it  was  held  that  it  sufficed  to  prove  the  contract  between  the  two 
parties,  and  that  the  presumption  was  that  the  bought  and  sold  notes 
did  not  vary  ;  if  they  did,  it  was  for  the  defendant  to  prove  the  vari- 
ance by  giving  in  evidence  the  note  sent  to  the  seller. 

In  Heyworth  v»  Knight,^  the  same  Court  decided,  in  the  same  year, 
that  where  the  contract  appears  in  a  correspondence  to  have  been 
completed  between  the  brokers,  and  the  bought  and  sold  notes  show 
a  variance  from  that  contract,  the  parties  are  bound  by  the  agreement 
contained  in  the  correspondence ;  that  the  bought  and  sold  notes  are 
to  be  disregarded ;  and  that  the  purchaser  was  bound  by  the  agree- 
ment made  in  the  correspondence  in  accordance  with  the  authority 
given  to  his  broker,  although  the  broker  had  signed  without  authority 
a  different  contract  in  the  bought  and  sold  notes.  In  this  case,  the 
decision  of  the  Privy  Council  in  Cowie  v,  Remfry,  5  Moore  P.  C.  C. 
232,  was  very  strongly  disapproved  by  Willes,  J. 

§  293.  The  next  case,  in  1868,  was  Cropper  v.  Cook.'  It  decides 
that  it  is  not  a  variance  between  the  bought  and  sold  notes  that 
the  bought  note  shows  the  names  of  the  two  principals,  and  the  sold 
note  states,  ^^  Sold  to  our  principals,  ftc,"  without  naming  the  buy- 
ers. It  was  proven  in  the  case  that  a-  special  usage  exists  in  the 
wool  trade,  in  Liverpool,  that  the  buyer's  broker  may  contract  in  the 
name  of  the  principal,  or  at  his  discretion,  without  disclosing  the  prin- 
cipal's name,  thus  making  himself  personally  responsible,  if  requested 
to  do  so  by  the  vendor  ;  and  that  the  broker  may  do  this  without  com- 
municating the  fact  to  the  buyer.  The  Court  held  this  usage  reason- 
able and  valid. 

The  last  case  was  Thompson  v.  Gardner,^  in  1876.     A  broker  who 
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was  first  settled  by  Groom  v.  Aflalo,^  and  reluctantly  admitted  to  be 
no  longer  questionable  in  Sievewrigbt  v.  Arcbibald.' 

§  297.  Fourthly.  —  Either  the  bought  or  sold  note  alone  will  satisfy 
the  statute,  provided  no  variance  be  shown  between  it  and  the  other 
note,  or  between  it  and  the  signed  entry  in  the  book.  This  was  the  de- 
cision in  Hawes  v.  Forster,^  of  the  Common  Pleas  in  Parton  v.  Crofts,^ 
and  of  the  Common  Pleas  Division  in  Thompson  v.  Gardiner.^ 

§  298.  Fifthly.  —  Where  one  note  only  is  offered  in  evidence,  the 
defendant  has  the  right  to  offer  the  other  note  or  the  signed  entry  in 
the  book  to  prove  a  variance.  Hawes  v.  Forster  '  is  direct  authority 
in  relation  to  the  entry  in  the  book,  and  in  all  the  cases  on  variance, 
particularly  in  Parton  t;.  Crofts,  supra^  it  is  taken  for  granted  that  the 
defendant  may  produce  his  own  bought  or  sold  note  to  show  that  it 
does  not  correspond  with  the  plaintiff's. 

§  299.  Sixthly.  —  As  to  variance.  This  may  occur  between  the 
bought  and  sold  notes  where  there  is  a  signed  entry,  or  where  there  is 
none.  It  may  also  occur  when  the  bought  and  sold  notes  correspond, 
but  the  signed  entry  differs  from  them.  If  there  be  a  signed  entry,  it 
follows  from  the  authorities  under  the  first  of  these  propositions,  that 
this  entry  will  in  general  control  the  case,  because  it  constitutes  the 
contract,  of  which  the  bought  and  sold  notes  are  merely  secondary  evi- 
dence, and  any  variance  between  them  could  not  affect  the  validity  of 
the  original  written  bargain.  If,  however,  the  bought  and  sold  notes 
correspond,  but  there  be  a  variance  between  them  taken  collectively 
and  the  entry  in  the  book,  it  becomes  a  question  of  fact  for  the  jary 
whether  the  acceptance  by  the  parties  of  the  bought  and  sold  notes 
constitutes  evidence  of  a  new  contract  modifying  that  which  was  en- 
tered in  the  book.  This  is  the  point  established  by  Hawes  v.  Forster* 
according  to  the  explanation  of  that  case  first  given  by  Parke,  B.,  in 
Thornton  v.  Charles,^  afterwards  by  Patteson,  J.,  in  Sievewright  v. 
Archibald,^  and  adopted  by  the  other  judges  in  this  last-named  case. 

§  800.  Seventhly.  —  If  the  bargain  is  made  by  correspondence,  and 
there  is  a  variance  between  the  agreement  thus  concluded  and  the 
bought  and  sold  notes,  the  principles  are  the  same  as  those  just  stated 
which  govern  variance  between  a  signed  entry  and  the  bought  and 
sold  notes,  as  decided  in  Heyworth  v.  Knight.^ 

§  801.  Eighthly.  —  If  the  bought  and  sold  notes  vary,  and  there  is 
no  signed  entry  in  the  broker's  book  nor  other  writing  showing  the 
terms  of  the  bargain,  there  is  no  valid  contract.  This  is  settled  by 
Thornton  v.  Kempster,^^  Gumming  v.  Roebuck,"  Thornton  v.  Meux,^ 

1  6  B.  &  C.  117.  "^  9  M.  &  W.  802. 

«  20  L.  J.  Q.  B.  529 ;  17  Q.  B.  115.  •  17  Q.  B.  115 ;  20  L.  J.  Q.  B.  529. 

*  1  Mood.  &  Rob.  36S.  •  17  C.  B.  N.  S.  298 ;  83  L.  J.  C.  P.  298. 

*  16  C.  B.  N.  S.  11 ;  33  L.  J.  C.  P.  189.  ^  5  Taunt,  786. 
M  C.  P.  D.  777.  u  Holt,  172. 

*  1  Mood.  &  Rob.  368.  ^M  M.  &  M.  43. 


PABT  n.]  AGENTS  DULY  AUTHORIZED  TO  SIGN.  288 

Grant  v.  Fletcher,^  Gregson  v.  Rucks,^  and  Sievewright  v.  Archibald.^ 
The  only  opinion  to  the  contrary  is  that  of  Erie,  J.,  in  the  last-named 
case.  In  one  case,  however,  at  Nisi  Prius,  Rowe  v.  Osborne,^  Lord 
EUenborough  held  the  defendant  bound  by  his  own  signature  to  a 
bought  note  delivered  to  the  vendor  which  did  not  correspodd  with 
the  note  signed  by  the  broker  and  sent  to  the  defendant. 

§  302.  Lastly.  —  If  a  sale  be  made  by  a  broker  on  credit,  and  the 
name  of  the  purchaser  has  not  been  previously  communicated  to  the 
vendor,  evidence  of  usi^e  is  admissible  to  show  that  the  vendor  is  not 
finally  bound  to  the  bargain  until  he  has  had  a  reasonable  time,  after 
receiving  the  sold  note,  to  inquire  into  the  sufficiency  of  the  purchaser, 
and  to  withdraw  if  he  disapproves.  This  was  decided  in  Hodgson  v, 
Davies,^  and  as  the  special  jury  spontaneously  intervened  in  that  case, 
and  the  usage  was  held  good  without  proof  of  it,  it  is  not  improbable 
that  the  custom  might  now  be  considered  as  judicially  recognized  by 
that  decision,  and  as  requiring  no  proof,^  but  it  would  certainly  be 
more  prudent  to  offer  evidence  of  the  usage. 

§  303.  A  singular  point  was  decided  in  Moore  v.  Campbell.^  A 
broker  employed  by  the  plaintiff  to  purchase  hemp  made  a  contract 
with  the  defendant,  and  sent  him  a  sold  note.  The  defendant  replied 
in  writing,  "  I  have  this  day  sold  through  you  to  Mr.  Moore,  Ac,  &c." 
The  terms  stated  in  this  letter  varied  from  those  in  the  sold  note  sent 
to  the  defendant.  The  Court  held  that  these  were  not  bought  and 
sold  notes  by  a  broker  of  both  parties,  and  that  the  broker  was  acting 
for  the  plaintiff  alone.  The  plaintiff's  counsel  contended  that  the  de- 
fendant's letter  was  sufficient  proof  of  the  contract  to  bind  him,  and 
must  be  taken  to  be  his  own  correction  of  the  sold  note  made  by  the 
broker,  and  binding  on  him.  But  the  Court  held  that  although  this 
was  true  if  the  intention  of  the  parties  was  that  this  letter  should  con- 
stitute the  contract,  yet  if  the  defendant  never  intended  to  be  bound 
as  seller  unless  the  plaintiff  was  also  bound  as  buyer,  and  meant  that 
the  plaintiff  should  also  sign  a  note  to  bind  himself,  there  would  be  no 
valid  contract.  The  case  was  therefore  remanded  for  the  trial  of  this 
question  of  fact  by  the  jury. 

§  304.  A  mere  difference  in  the  langiuzge  of  the  bought  and  sold 
notes  will  not  constitute  a  variance,  if  the  meaning  be  the  same,  and 
evidence  of  mercantile  usage  is  admissible  to  explain  the  language  and 
to  show  that  the  meanings  of  the  two  instruments  correspond.  The 
cases  in  illustration  are  collected  in  the  note.^ 

^  5  B.  &  C.  4S6.                         *  aa  to  the  necesaity  for  proying  mercantile 
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And  where  the  contract  made  by  the  broker  was  one  for  the  ex- 
change or  barter  of  goods,  and  he  wrote  out  the  contract  in  the  shape 
of  bought  and  sold  notes,  giving  to  each  party  on  a  single  sheet  a 
bought  note  for  the  goods  he  was  to  receive,  and  a  sold  note  for  the 
goods  he  was  to  deliver,  it  was  held  no  variance  that  the  day  of  pay- 
ment was  specified  at  the  end  of  both  notes  on  one  sheet,  and  at  the 
end  of  the  bought  note  only  on  the  other.^ 

§  305.  The  authority  of  the  broker  may,  of  course,  like  that  of  any 
other  agent,  be  revoked  by  either  party  before  he  has  signed  in  behalf 
of  the  party  so  revoking ;  ^  but  after  the  signature  of  the  duly  author- 
ized broker  is  once  affixed  to  the  bargain,  the  only  case  in  which  the 
party  can  be  allowed  to  recede  appears  to  be  that  mentioned  <iipra, 
p.  233,  where  a  credit  sale  has  been  made  to  an  unnamed  purchaser,  in 
which  event  custom  allows  the  vendor  to  retract  if,  on  inquiry  within 
reasonable  time  after  being  informed  of  the  name,  he  disapproves  the 
sufficiency  of  the  purchaser. 

§  306.  And  where  a  broker  had,  reluctantly  and  after  argent  per- 
suasion  by  the  vendor,  made  an  addition  to  the  sold  note,  after  both 
the  bought  and  sold  notes  had  been  delivered  to  the  parties  and  taken 
away,  the  vendor's  contention  that  this  addition  was  simply  inoper- 
ative was  overruled,  and  the  Court  held  that  the  fraudulent  alteration 
of  the  note  destroyed  its  effect,  so  that  the  vendor  could  not  recover  on 
it.^  And  the  effect  would  be  the  same  in  the  case  of  a  material  alter- 
ation even  not  fraudulent.^ 

§  307.  In  Henderson  t;.  Barnewall,^  where  the  parties  contracted  in 
person  in  presence  of  the  broker's  clerk,  who  had  brought  them  to- 
gether on  the  Exchange,  and  one,  in  the  hearing  of  the  other,  dictated 
to  him  the  terms  of  the  agreement,  it  was  held  by  all  the  Barons  of 
the  Exchequer  that  the  agency  of  the  clerk  was  personal^  and  that 
neither  an  entry  of  the  bargain  in  the  broker's  books  nor  a  sale  note 
signed  by  him  would  satisfy  the  statute,  because  the  clerk  could  not 
delegate  the  agency  to  his  employer. 
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§§  265-807.  Agents  duly  authobized  to  sign.  It  is  hardly  neces- 
sary  to  cite  aathorities  to  the  plain  proposition  that  an  agent  to  sign  a  memo- 
randum may  be  authorized  in  the  same  manner  as  to  do  any  other  act  for  his 
principal.    Bat,  however  appointed,  it  is  clear  an  agent  need  not  express  in  the 

son  p.  Boyle,  3  H.  &  C.  763;  34  L.  J.  Ex.  *  Powell  v,  DeWt,  1 5  East,  29. 

191.  «  Mollett  V,  Wackerbath,  5  C.  B.  181 ;  17 

1  Maclean  v.  Duon,  4  Bing.  722-4.  L.  J.  C.  P.  47. 

3  Farmer  v.  Robinson,  2  Camp.  339  n. ;  ^  1  T.  &  J.  387. 
Warwick  v,  Slade,  3  Camp.  127. 


PART  U.]  AGENTS  DULY   AUTHORIZED  TO  SIGN.  235 

memorandam,  either  in  the  body  or  the  signature,  the  name  of  his  principal, 
or  make  any  allasion  to  him,  or  indicate  in  any  way  that  he  was  contracting  or 
signing  for  another.  If,  in  fact,  he  had  authority  to  make,  and  did  actually 
make,  the  contract  in  question,  on  behalf  of  and  for  his  principal,  though  undis- 
closed, he  may  sign  the  memorandum  in  his  own  individual  name  merely,  and 
It  will  bind  the  principal  or  enure  to  his  benefit  The  statute  simply  says, 
^  signed  by  some  agent  duly  authorized."  It  does  not  require  nor  intimate  it 
must  be  signed  in  the  name  of  the  principal.  See  Williams  v.  Bacon,  2  Gray, 
387,  an  important  case  on  this  point ;  Yerby  c;.  Grigsby,  9  Leigh,  387  ;  Cona- 
way  r.  Sweeney,  24  W.  Va.  649. 

As  to  one  party  being  an  agent  to  sign  for  the  other,  there  is  certainly  some 
aothority  that  it  can  never  be  done.  See  Wright  v.  Daunah,  2  Gamp.  203. 
And  it  is  clear  that  a  vendor,  selling  his  own  goods  as  auctioneer,  is  not  made 
SQch  agent  iolelyfrom  his  office  as  auctioneer,  as  he  would  be  if  disinterested. 
See  Bent  v.  Gobb,  9  Gray,  397;  Smith  t;.  Arnold,  5  Mason,  414;  Tull  v. 
David,  45  Mo.  444.  Although  his  derk  might  do  so.  Frost  v.  Hill,  3  Wend. 
386;  Johnson  v.  Buck,  35  N.  J.  L.  342.  But  this  is  quite  different  from  say- 
ing that  one  party  never  can  expressly  authorize  the  other  to  sign  for  him,  if 
he  chooses  to  trust  in  his  integrity  so  to  do. 

Ordinarily  at  private  sales,  neither  a  party,  nor  his  clerk  or  agent,  is  author- 
ized to  sign  for  the  other  party  without  his  knowledge  or  consenL  It  is  con- 
sent alone  that  makes  the  act  valid  in  any  case.  Sewall  v.  Fitch,  8  Cow.  215  ; 
Bamber  v.  Savage,  52  Wise.  110 ;  Ijams  t^.  Hoffrnan,  1  Md.  435  ;  Carmack  v. 
Mastersou,  3  Stew.  &  Fort  411  ;  £ntz  c;.  Mills,  1  McMullen,  453  ;  Meadows 
V.  Meadows,  3  McCord,  458 ;  Cathcart  t;.  Keirnaghan,  5  Strob.  129.  But  as  to 
a  disinterested  auctioneer  it  is  easy  to  see  that  he  is  authorized  to  sign  for  the 
vendor  who  employs  him  to  sell,  and  therefore  to  make  a  valid  sale,  and  conse- 
quently to  execute  any  paper  necessary  for  that  purpose ;  see  Gill  v,  Hewett, 
7  Bush,  10.  And  so  is  his  clerk,  in  his  presence  and  that  of  the  parties. 
Alna  V.  Plummer,  4  Greenl.  258 ;  Smith  v.  Jones,  7  Leigh,  1 65 ;  Price  v. 
Darin,  56  Barb.  647 ;  Harvey  v.  Stevens,  43  Vt.  653.  But  his  authority  to 
sign  for  the  buyer  rests  on  entirely  different  grounds.  That  seems  to  be  im- 
plied from  the  fact  that  the  memorandum  is  made  by  the  auctioneer,  or  more 
usually  his  clerk,  in  the  buyer's  presence,  at  the  time  and  place  of  sale,  and  in 
accordance  with  custom  and  usage  in  such  cases ;  and  his  assent  therefore  is 
implied.  See  Gill  v.  Bicknell,  2  Gush.  355  ;  Grouks  t*.  Davis,  6  Grant  (Out.), 
317 ;  M'Comb  v,  Wright,  4  Johns.  Ch«  659.  On  this  ground,  therefore,  it  is 
essential  that  the  memorandum  be  made  at  the  time  of  sale,  when  and  where 
the  presumption  of  silent  assent  may  arise.  And  it  is  now  settled  that  the 
auctioneer  has  no  implied  authority  to  make  such  memorandum  long  after  the 
sale  is  over,  and  without  the  knowledge  and  acquiescence  of  the  buyer.  Ilorton 
V.  McGarty,  53  Maine,  394,  the  leading  case ;  Flintoft  v,  Elmore,  18  Up. 
Can.  C.  P.  274 ;  Story,  J.,  in  Smith  v.  Arnold,  5  Mason,  414 ;  Gole,  C.  J.,  in 
Bamber  r.  Savage,  52  Wise.  113.  In  some  states  the  statute  expressly  requires 
that  at  auction  sales  the  memorandum  must  be  made  at  the  time  and  place  of 
of  sale,  in  a  *^  sale  book,"  in  order  to  bind  the  buyer.  An  entry  on  a  piece  of 
paper,  afterwards  transferred  to  a  sale  book,  is  not  sufiicient.  See  Hicks  t*. 
Whitmore,  12  Wend.  548 ;  Craig  r.  Godfrey,  1  Cal.  415. 
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Brokers  also  have  authority  to  sign  a  memorandum  of  sales  duly  made  by 
them,  and  bind  both  parties.  See  Butler  v.  Thomson,  92  U.  S.  412 ;  New- 
berry V.  Wall,  84  N.  Y.  576 ;  Coddington  v.  Goddard,  16  Gray,  436.  So 
have  their  clerks  in  their  presence  and  by  their  direction.  Williams  r.  Wood. 
16  Md.  220. 

In  Shawtr.  Finney,  13  Met  453,  a  broker,  who  bought  fish  for  himself  and 
also  for  the  plaintiffs,  bought  a  lot  of  fish  of  the  defendant,  part  for  himself 
and  part  for  the  plaintiffs,  but  not  so  informing  the  defendant,  and  made  this 
note  of  the  bargain  on  his  book,  not  in  defendant's  presence :  *'  F.  agrees  to  sell 
H.  his  fish  at  $2.50  per  quintal,  &c."  It  was  held  that  H.  was  not  agent  for 
the  defendant  to  bind  him  by  the  memorandum,  and  the  plaintifis  coald  not 
enforce  the  contract,  whether  H.  could  or  not  Of  course  the  party  may  deny 
the  broker's  authority  to  make 'the  particular  sale  which  he  has  inserted  in  his 
book  or  note.  Peltier  v,  Collins,  3  Wend.  467;  Remick  v.  Sandford,  118 
Mass.  107.  And  a  broker  who  does  not  in  fact  make  the  contract,  hot  merely 
brings  the  parties  together,  who  themselves  make  the  sale,  has  no  authority  to 
bind  either  by  his  memorandum  made  on  his  own  book  without  their  assent 
Aguirre  v.  Allen,  10  Barb.  74. 

As  to  a  variance  between  bought  and  sold  notes.  In  Butters  v.  Glass. 
31  Up.  Can.  Q.  B.  379,  the  sold  note  made  the  wheat  deliverable  '*  daring  the 
first  half  of  August  next.*'  The  bought  note  read  '^  during  the  first  half  of 
August  next,  at  seller* s  option"  Held, a  &tal  variance,  and  that  the  purchaser 
was  not  bound  to  accept.  And  see  Suydam  v.  Clark,  5  Sandf.  133 ;  Cante- 
berry  v.  Miller,  76  111.  355  ,  Bacon  v.  Eccles,  43  Wise.  241 ;  Phippen  t?.  Hj- 
land,  19  Up.  Can.  C.  P.  416 ;  Calkins  v,  Falk,  1  Abb.  App.  Dec  291. 
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DISTINCTION  BETWEEN  CONTRACTS  EXECUTED  AND  EXECUTORY. 


Preliminary  remarks    . 


.    808  I  Diyision  of  the  sabject 


Section 
.     S12 


§  308.  After  a  contract  of  sale  has  been  formed,  the  first  question 
which  suggests  itself  is  natarally,  What  is  its  e£Eect  ?  When  does  the 
bargain  amount  to  an  actual  sale,  and  when  is  it  a  mere  executory 
agreement? 

We  have  already  seen  ^  that  the  distinction  between  the  two  con- 
tracts consists  in  this,  that  in  a  bargain  and  sale,  the  thing  which  is 
the  subject  of  the  contract  becomes  the  property  of  the  buyer  the 
•moment  the  contract  is  concluded,  and  without  regard  to  the  fact 
whether  the  goods  be  deliyered  to  the  buyer  or  remain  in  possession  of 
the  vendor,  whereas  in  the  executory  agreement  the  goods  remain  the 
property  of  the  vendor  till  the  contract  is  executed.  In  the  one  case, 
A.  sells  to  B. ;  in  the  other,  he  only  promises  to  sell.  In  the  one  case, 
as  B.  becomes  the  owner  of  the  goods  themselves  as  soon  as  the  con- 
tract is  completed  by  mutual  assent,  if  they  are  lost  or  destroyed  he  is 
the  sufferer.  In  the  other  case,  as  he  does  not  become  the  owner  of 
the  goods,  he  cannot  claim  them  specifically ;  he  is  not  the  sufferer  if 
they  are  lost,  cannot  maintain  trover  for  them,  and  has  at  common  law 
no  other  remedy  for  breach  of  the  contract  than  an  action  for  dam- 
ages. 

§  309.  Both  these  contracts  being  equally  legal  and  valid,  it  is  ob- 
vious that  whenever  a  dispute  arises  as  to  the  true  character  of  an 
agreement,  the  question  is  one  rather  of  fact  than  of  law.  The  agree- 
ment is  just  what  the  parties  intended  to  make  it.  If  that  intention 
is  clearly  and  unequivocally  manifested,  cadit  qtueatio.  But  parties 
very  frequently  fail  to  express  their  intentions,  or  they  manifest  them 
so  imperfectly  as  to  leave  it  doubtful  what  they  really  mean,  and,  when 
this  is  the  case,  the  Courts  have  applied  certain  rules  of  construction, 

^  Ant$,  pp.  8  and  77. 
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which  in  most  instances  furnish  conclasive  tests  for  determining  the 
controversy. 

§  310.  When  the  specific  goods  to  which  the  bargain  is  to  attach 
are  not  agreed  on,  it  is  clear  that  the  parties  can  only  contemplate  an 
executory  agreement.  If  A.  buys  from  B.  ten  sheep,  to  be  delivered 
hereafter,  or  ten  sheep  out  of  a  flock  of  fifty,  whether  A.  is  to  select 
them,  or  B.  is  to  choose  which  he  will  deliver,  or  any  other  mode  of 
separating  the  ten  sheep  from  the  remainder  be  agreed  on,  it  is  plain 
that  no  ten  sheep  in  the  flock  can  have  changed  owners  by  the  mere 
contract;  that  something  more  must  be  done  before  it  can  be  trae  that 
any  particular  sheep  can  be  said  to  have  ceased  to  belong  to  B.,  and  to 
have  become  the  property  of  A. 

§  311.  But,  on  the  other  hand,  the  goods  sold  may  be  specific,  as  if 
there  be  in  the  case  supposed  only  ten  sheep  in  a  flock,  and  A.  agrees 
to  buy  them  all.  In  such  case,  there  may  remain  nothing  to  be  done 
to  the  sheep,  and  the  bargain  may  be  for  immediate  delivery,  or  it 
may  be  that  the  vendor  is  to  have  the  right  to  shear  them  before  de- 
livery, or  may  be  bound  to  fatten  them,  or  furnish  pasture  for  a  cer- 
tain time  before  the  buyer  takes  them,  or  they  may  be  sold  at  a  cer- 
tain price,  by  weight,  or  various  other  circumstances  may  occur  which 
leave  it  doubtful  whether  the  real  intention  of  the  parties  is  that  the 
sale  is  to  take  effect  after  the  sheep  have  been  sheared,  or  fattened,  or 
weighed,  as  the  case  may  be,  or  whether  the  sheep  are  to  become  at 
once  the  property  of  the  buyer,  subject  to  the  vendor's  right  to  take 
the  wool,  or  to  his  obligation  to  furnish  pasturage,  or  to  his  duty  to 
weigh  them.  And  difiiculties  arise  in  determining  such  questions,  not 
only  because  parties  fail  to  manifest  their  intentions,  but  because  not 
uncommonly  they  have  no  definite  intentions  ;  because  they  have  not 
thought  of  the  subject.  When  there  has  been  no  manifestation  of  in- 
tention, the  presumption  of  law  is  that  the  contract  is  an  actual  sale,  if 
the  specific  thing  is  agreed  on  and  it  is  ready  for  immediate  delivery ; 
but  that  the  contract  is  only  executory  when  the  goods  have  not  been 
specified,  or  if,  when  specified,  something  remains  to  be  done  to  them 
by  the  vendor,  either  to  put  them  into  a  deliverable  shape  or  to  ascer- 
tain the  price.  In  the  former  case,  there  is  no  reason  for  imputing  to 
the  parties  any  intention  to  suspend  the  transfer  of  the  property,  inas- 
much as  the  thing  and  the  price  have  been  mutually  assented  to,  and 
nothing  remains  to  be  done.  In  the  latter  case,  where  something  is 
to  be  done  to  the  goods,  it  is  presumed  that  they  intended  to  make 
the  transfer  of  the  property  dependent  upon  the  performance  of  the 
things  yet  to  be  done,  as  a  condition  precedent.  Of  course,  these 
presumptions  yield  to  proof  of  a  contrary  intent,  and  it  must  be  re- 
peated that  nothing  prevents  the  parties  from  agreeing  that  the  prop- 
erty in  a  specific  thing  sold  and  ready  for  delivery  is  not  to  pass  till 
certain  conditions  are  accomplished,  or  that  the  property  shall  pass  in 


chap:  I.] 


CONTRACTS  EXECUTED  AND  EXECUTORY. 


239 


a  thing  which  remains  in  the  vendor's  possession  and  is  not  ready  for 
delivery,  as  an  unfinished  ship ;  or  which  has  not  yet  been  weighed  or 
measured,  as  a  cargo  of  corn  in  bulk,  sold  at  a  certain  price  per  pound 
or  per  bushel. 

§  312.  The  authorities  which  justify  these  preliminary  observa- 
tions^ will  now  be  reviewed,  thus  placing  before  the  reader  the  means 
of  arriving  at  an  accurate  knowledge  of  this  important  branch  of  the 
law  relating  to  the  sale  of  personal  property.  They  will  be  consid- 
ered in  five  chapters,  having  reference  to  cases :  — 

1.  Where  the  sale  is  of  a  specific  chattel,  unconditionally. 

2.  Where  the  chattels  are  specific,  but  are  sold  conditionally. 

3.  Where  the  chattels  are  not  specific. 

4.  Where  there  is  a  subsequent  appropriation  of  specific  chattels  to 

an  executory  agreement. 

5.  Where  the  ju9  disponendi  is  reserved. 

The  effect  of  obtaining  goods  by  fraud,  upon  the  transfer  of  the 
property  iu  them,  will  be  considered  in  Book  III.  Ch.  2,  On  Fraud. 


AMERICAN  NOTE. 

§§  308-312.  Contracts  exbcutsd  or  executort.  The  American 
authorities  quite  geuerally  agree  in  the  three  propositions  stated  in  this 
chapter :  — 

1.  That  a  sale  is  to  be  considered  executed  or  executory,  according  to  the 
real  intention  of  the  parties  as  manifested  by  their  language  and  the  surround- 
ing circumstances  ;  there  being,  of  course,  no  question  involved  as  to  the  stat- 
ute of  frauds  or  rights  of  creditors.  See,  for  instances,  Elgee  Cotton  Cases, 
22  Wall.  187  ;  Hatch  v.  Oil  Co.  100  U.  S.  131 ;  Terry  v.  Wheeler,  25  N.  Y. 
525;  Callaghan  v.  Myers,  89  111.  570;  Sewell  v.  Eaton  6  Wise.  490; 
Fletcher  r.  Ingram,  46  Wise.  201 ;  Weed  v.  Boston  Ice  Co.  12  Allen,  377 ; 
Liugham  v.  Eggleston,  27  Mich.  324 ;  Hurd  v.  Cook,  75  N.  Y.  454 ;  Stone  v. 
Peacock,  35  Me.  388.  And  this  intention  is  ordinarily  a  matter  of  fact  to  be 
found  by  the  jury  upon  the  evidence.  Dyer  v.  Libby.  61  Me.  45 ;  Fuller  v. 
Bean,  34  N.  H.  290 ;  Riddle  r.  Varnum,  20  Pick.  280 ;  Merchants'  Nat. 
Bank  v.  Bangs,  102  Mass.  296,  and  cases  cited ;  Wilkinson  v.  Holiday,  33 
Mich.  386;  Eelsea  v.  Haines,  41  N.  H.  253.  Unless  the  evidence  should  be 
so  clear  one  way  as  not  to  justify  a  finding  to  the  contrary,  in  which  case 
the  court  may,  as  iu  other  cases,  direct  the  jury  how  to  find.  See  Wigton  v, 
Bowley,  130  Mass.  254. 

2.  If  the  actual  intention  of  the  parties  cannot  be  determined  as  a  fact,  the 

1  In  Heflbutt  t;.  Hickson,  L.  R.  7  C.  P.  on  this  sabject,  Babstantially  as  it  is  stated  in 
438,  BoviU,  C.  J.,  laid  down  the  general  law    the  above  text. 
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law  generally  presomes  the  sale  to  be  an  actual  present  sale,  whenever  the 
exact  thing  is  specified,  designated,  or  agreed  on,  and  is  then  ready  for  imme- 
diate delivery.  Riddle  v,  Varnum,  20  Pick.  283 ;  Chapman  v.  Shepard,  39 
Conn.  413 ;  Bethel  Steam  Mill  Co.  r.  Brown,  57  Me.  18. 

3.  But  if  no  particular  goods  have  been  specified,  set  apart,  or  designated, 
or  if  they  have,  and  something  remains  yet  to  be  done  upon  them  by  the  Ten- 
dor  to  get  them  ready  for  delivery,  or  to  ascertain  the  price,  then  it  is  an  ex- 
ecutory sale.     Stephens  v.  Santee,  49  N.  T.  35. 


CHAPTER  11. 


SALE  OF  SPECIFIC  CHATTELS  UNCONDITIONALLY. 


8«etioii 
Common  law  rules :  Shepherd's  Touch- 
stone          813 

Noj's  Maxims 314 

Modem  rules:  the  consideration  for 


8«cti<m 
the  transfer  is  the  promise  to  paj,  not 
the  actual  payment  of  price  .    SSS 

In  bargain  and  sale  of  specific  goods 
property  passes  immediately     .        .    332 

Even  though  vendor  retains  possession    33S 


§  313.  Shephebd's  Touchstone,  p.  224,  gives  the  common  law  rules 
as  follows :  **  If  one  sell  me  his  horse  or  any  other  thing  for  money  or 
other  valuable  consideration,  and,  Firsts  the  same  thing  is  to  be  deliv- 
ered to  me  at  a  day  certain,  and  by  our  agreement  a  day  is  set  for  the 
payment  of  the  money ;  or,  Secondly^  all ;  or,  Thirdly^  part  of  the 
money  is  paid  in  hand ;  or.  Fourthly^  I  give  earnest  money,  albeit  it 
be  but  a  penny,  to  the  seller ;  or.  Lastly y  I  take  the  thing  bought  by 
agreement  into  my  possession,  where  no  money  is  paid,  earnest  given, 
or  day  set  for  the  payment,  in  all  these  cases  there  is  a  good  bargain 
and  sale  of  the  thing  to  alter  the  property  thereof.  In  \Aiq  first  case,  I 
may  have  an  action  for  the  thing,  and  the  seller  for  his  money ;  in  the 
second  case,  I  may  sue  for  and  recover  the  thing  bought ;  in  the  thirds 
I  may  sue  for  the  thing  bought,  and  the  seller  for  the  residue  of  the 
money ;  in  the  fourth  case,  where  earnest  is  given,  we  may  have  re- 
ciprocal remedies,  one  against  another ;  and  in  the  last  case,  the  seller 
may  sue  for  his  money." 

§  314.  In  Noy's  Maxims,^  the  rules  are  given  thus :  ^^  In  all  agree- 
ments there  must  be  quid  pro  quo  presently^  except  a  day  be  expressly 
given  for  the  payment,  or  else  it  is  nothing  but  communication.  .  .  . 
If  the  bargain  be  that  you  shall  give  me  lOZ.  for  my  horse,  and  you 
gave  one  penny  in  earnest,  which  I  accept,  this  is  a  perfect  bargain^ 
you  shall  have  the  horse  by  an  action  on  the  case,  and  I  shall  have  the 
money  by  an  action  of  debt.  If  I  say  the  price  of  a  cow  is  47.,  and 
you  say  you  will  give  me  4Z.  and  do  not  pay  me  presently,  you  cannot 
have  her  afterwards  without  I  will,  for  it  is  no  contract;  but  if  you 
begin  directly  to  tell  your  money,  if  I  sell  her  to  another  you  shall 
have  your  action  on  the  case  against  me.  ...  If  I  sell  my  horse  for 
money,  I  may  keep  him  until  I  am  paid,  but  I  cannot  have  an  action 
of  debt  until  he  be  delivered,  yet  the  property  of  the  horse  t«,  by  the 


10 


1  Pp.  87-89. 
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bargain^  in  the  bargainee  or  buyer  ;  but  if  he  presently  tender  me  my 
money,  and  I  refuse  it,  he  may  take  the  horse,  or  have  an  action  of 
detinue ;  and  if  the  horse  die  in  my  stables  between  the  bargain  and 
delivery,  I  may  have  an  action  of  debt  for  the  money,  because,  by  the 
bargain^  the  property  was  in  the  buyer. 

§  815.  The  rules  given  by  these  ancient  authors  remain  substan- 
tially the  law  of  England  to  the  present  time,  with  but  one  exception. 
The  maxim  of  Noy,  that  unless  the  money  be  paid  '*  presently  "  there 
is  no  sale  except  a  day  be  expressly  given  for  the  payment,  as  exem- 
plified in  the  supposed  case  of  the  sale  of  the  cow,  is  not  the  law  in 
modern  times.  The  consideration  for  the  sale  may  have  been,  and 
probably  was,  in  those  early  days  the  actual  payment  of  the  price,  but 
it  has  since  been  held  to  be  the  purchaser's  obligation  to  pay  the  price, 
where  nothing  shows  a  contrary  intention.  In  Simmons  v.  Swift,^ 
Bayley,  J.,  said :  ^*  Generally,  where  a  bargain  is  made  for  the  par- 
chase'  of  goods,  and  nothing  is  said  about  payment  or  delivery,  the 
property  passes  immediately^  so  as  to  cast  upon  the  purchaser  all  future 
risk,  if  nothing  remains  to  be  done  to  the  goods,  although  he  cannot 
take  them  away  without  paying  the  price."  So  in  Dixon  t;.  Yates,' 
Parke,  J.,  said :  ^^  I  take  it  to  be  clear  that  by  the  law  of  England 
the  sale  of  a  specific  chattel  passes  the  property  in  it  to  the  vendee 
without  delivery.  .  .  .  Where  there  is  a  sale  of  goods  generally,  no 
property  in  them  passes  till  delivery,  because  until  then  the  very  goods 
sold  are  not  ascertained.  But  where,  by  the  contract  itself,  the  vendor 
appropriates  to  the  vendee  a  specific  chattel^  and  the  latter  thereby  agrees 
to  take  that  specific  chattel  and  to  pay  the  stipulated  price,  the  parties 
are  then  in  the  same  situation  as  they  would  be  after  a  delivery  of 
goods  in  pursuance  of  a  general  contract.  The  very  appropriation  of 
the  chattel  is  equivalent  to  delivery  by  the  vendor,  and  the  assent  of  the 
vendee  to  take  the  specific  chattel  and  to  pay  the  price  is  equivalent  to 
his  accepting  possession.  The  effect  of  the  contract^  therefore^  is  to  vest 
the  property  in  the  bargainee,^^ 

§  816.  The  principles  so  clearly  stated  by  these  two  eminent  judges 
are  the  undoubted  law  at  the  present  time.'  Thus,  in  Tarling  v.  Bax- 
ter,' the  defendant  agreed  to  sell  to  the  plaintiff  a  certain  stack  of  hay 
for  145Z.,  payable  on  the  ensuing  4th  of  February,  and  to  be  allowed 
to  stand  on  the  premises  until  the  first  day  of  May.  This  was  held  to 
be  an  immediate,  not  a  prospective  sale,  although  there  was  also  a 
stipulation  that  the  hay  was  not  to  be  cut  till  paid  for.     Bayley,  X, 

1  5  B.  &  C.  862.  SS  L.  J.  Q.  B.  S2S ;  Wood  o.  BeU,  6  E.  &  B. 

«  5  A.  A  E.  313,  340.  855 ;  25  L.  J.  Q.  B.  US,  and  in  Ex.  Ch.821 ; 

«  Hinde  v,  Whitehonio,  7  East,  558;  Tar-  Chambers  v.  Miller,  10  C.  B.  N.  S.  125;  32 

ling  V,  Baxter,  6  B.  &  C.  360 ;  Martindale  v,  L.  J.  C.  P.  30 :  Furlejr  v.  Bates,  2  H.  &  C 

Smith,  1  Q.  B.  389  ;  Spartali  v.  Benecke,  10  200;  33  L.  J.  Ex.  43  ;  Joyce  v.  Swan,  17  C 

C.  B.  212 ;  Gilmour  v.  Sopple.  11  Moo.  P.  C.  B.  N.  S.  84. 
551 ;  The  Calcatta  Company  v.  De  Mattos, 
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said :  ^^  The  rule  of  law  is  that  where  there  is  an  immediate  sale  and 
nothing  remains  to  be  done  by  the  vendor  as  between  him  and  the 
vendee,  the  property  in  the  thing  sold  vests  'in  the  vendee.^*  This  case 
was  followed  by  one  presenting  very  similar  features  in  the  Queen's 
Bench  in  1841.1 

§  317.  In  Gilmour  v.  Supple,^  Sir  Cresswell  Cresswell,  in  giving 
an  elaborate  judgment  of  the  Privy  Council,  says:  "By  the  law  of 
England,  by  a  contract  for  the  sale  of  specific  ascertained  goods,  the 
property  immediately  vests  in  thd  buyer,  and  a  right  to  the  price  in 
the  seller,  unless  it  can  be  shown  that  such  was  not  the  intention  of 
the  parties."  And  in  The  Calcutta  Company  v.  De  Mattos,®  in  1863, 
Blackburn,  J.,  pronounced  this  to  be  ^*  a  very  accurate  statement  of 
the  law." 


AMERICAN  NOTE. 


§§  313-317.  Unconditional  Sale  of  Sfboifio  Chattels.  The 
American  authorities  are  too  uniform  to  require  citation  that,  if  a  sale  is 
really  of  a  ^'  specific  "  article,  if  it  be  really  unconditional,  t/ there  be  do  spe- 
cial agreement  or  nnderstandiug  as  to  the  delivery  or  the  payment,  the  title 
passes,  and  consequently  the  risk,  immediately  upon  the  close  of  the  negotia- 
tions, even  before  any  delivery  or  any  payment.  The  difficulty  is  always  in 
determining  whether  the  sale  be  of  this  complete  and  unconditional  character ; 
bat  the  cases  which  are  not  of  this  character  are  fully  presented  elsewhere, 
and  to  do  so  here  would  be  unnecessary.      See  post^  Ch.  d. 

1  Maitindale  v.  Smith,  1  Q.  B.  389.   See,        >  11  Moo.  P.  C.  666. 
also,  Chineiy  v.  Vial,  5  H.  &  N.  S28,  and  29        •  32  L.  J.  Q.  B.  322,  328. 
L.  J.  Ex.  180 ;  Sweeting  v.  Tamer,  L.  R.  7 
Q.  B.  810. 
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§  318.  Two  rules  on  this  subject  are  stated  by  Lord  Blackburn,^  as 
follows :  — 

First,  —  Where  by  the  agreement  the  vendor  is  to  do  anything  to 
the  goods  for  the  purpose  of  putting  them  into  that  state  in  which  the 
purchaser  is  to  be  bound  to  accept  them,  or,  as  it  is  sometimes  worded, 
into  a  deliverable  state,  the  performance  of  those  things  shall,  in  the 
absence  of  circumstances  indicating  a  contrary  intention,  be  taken  to 
be  a  condition  precedent  to  the  vesting  of  the  property. 

§319.  Secondly. —  Where  anything  remains  to  be  done  to  the 
goods,  for  the  purpose  of  ascertaining  the  price,  as  by  weighing,  meas- 
uring, or  testing  the  goods,  where  the  price  is  to  depend  on  the  quan- 
tity or  quality  of  the  goods,  the  performance  of  these  things  also  shall 
be  a  condition  precedent  to  the  transfer  of  the  property,  although  the 
individual  goods  be  ascertained,  and  they  are  in  the  state  in  which 
they  ought  to  be  accepted. 

§  320.  Third  Rule.  —  To  these  may  be  added.  Thirdly  —  Where 

1  On  Sales,  pp.  151, 152. 
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the  bayer  is  by  the  contract  bound  to  do  anything  as  a  condition, 
either  precedent  or  concurrent,  on  which  the  passing  of  the  property 
depends,  the  property  will  not  pass  until  the  condition  be  fulfilled, 
even  though  the  goods  may  have  been  actually  delivered  into  the  pos- 
session of  the  buyer. 

The  authorities  in  support  of  these  propositions  will  now  be  con- 
sidered. 

§  321.  In  Hanson  v.  Meyer,^  the  defendant  sold  a  parcel  of  starch, 
at  6Z.  per  cwt.,  and  directed  the  warehouseman  to  weigh  and  deliver 
it.  Part  was  weighed  and  delivered,  and  then  the  purchaser  became 
bankrupt,  whereupon  the  vendor  countermanded  the  order  for  the  de- 
livery of  the  remainder,  and  took  it  away.  In  an  action  for  trover, 
brought  by  the  assignee  of  the  bankrupt  purchaser,  Lord  Ellenbor- 
ongh  said,  that  the  act  of  weighing  was  in  the  nature  of  a  condition 
precedent  to  the  passing  of  the  property  by  the  terms  of  the  contract, 
because  ^'  the  price  is  made  to  depend  upon  the  weight." 

§  322.  In  Rugg  v.  Minett,^  a  quantity  of  turpentine,  in  casks,  was 
put  up  at  auction,  in  twenty-seven  lots.  By  the  terms  of  the  sale, 
twenty-five  lots  were  to  be  filled  up  by  the  vendors,  out  of  the  turpen- 
tine in  the  other  two  lots,  so  that  the  twenty-five  lots  would  each  con- 
tain a  certain  specified  quantity,  and  the  last  two  lots  were  then  to  be 
measured  and  paid  for.  The  plaintiff  bought  the  last  two  lots  and 
twenty-two  of  the  others.  The  three  lots  sold  to  other  parties  had 
been  filled  up  and  taken  away,  and  nearly  all  of  those  bought  by  plain- 
tiff had  been  filled  up,  but  a  few  remained  unfilled,  and  the  last  two 
lots  had  not  been  measured,  when  a  fire  occurred  and  consumed  the 
goods.  The  buyer  sued  to  recover  back  a  sum  of  money  paid  by  him 
on  account  of  his  purchase.  The  Court  held,  that  the  property  had 
passed  in  those  lote  only  which  had  been  filled  up,  because,  as  Lord 
Ellenborough  said  :  ^^  Everything  had  been  done  by  the  sellers  which 
lay  upon  them  to  perform  in  order  to  put  the  goods  in  a  deliverable 
state."  And  Bayley,  J.,  said,  that  it  was  incumbent  on  the  buyer  ^^  to 
make  out  that  something  remained  to  be  done  to  the  goods  by  the  sell- 
ers at  the  time  when  the  loss  happened." 

§  323.  In  Zagury  t;.  Fumell,*  the  property  was  held  not  to  have 
passed,  in  a  sale  of  ^^  289  bales  of  goat  skins,  from  Mogadore  per  Com- 
merce, containing  five  dozen  in  each  bale,  at  the  rate  of  578.  6(2.  per 
doz.,"  because,  by  the  usage  of  trade,  it  was  the  seller's  duty  to  count 
the  bales  over,  to  see  whether  each  bale  contained  the  number  speci- 
fied in  the  contract,  and  this  had  not  been  done  when  the  goods  were 
destroyed  by  fire.  This  was  a  decision  of  Lord  Ellenborough,  at  Nisi 
Priud;  and  the  reporter  states  that  after. the  plaintiff's  nonsuit,  he 
brought  another  action  in  the  Common  Pleas,  and  was  again  non- 


1  6  East,  614. 
*  11  Eaat,  210. 


8  2  Camp.  240. 
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suited  by  Sir  James  Mansfield,  C.  J.,  who  concurred  in  opinion  with 
Lord  Ellenborough. 

In  Simmons  v.  Swift,^  the  sale  was  of  a  specified  stack  of  bark,  at 
9Z.  58.  per  ton,  and  a  part  was  weighed  and  taken  away,  and  padd  for. 
Bayley,  J.,  and  the  majority  of  the  Court,  held,  that  the  property  had 
not  passed  in  the  nnweighed  residue,  although  the  specific  thing  was 
ascertained,  because  it  was  to  be  weighed,  ^^  and  the  concurrence  of 
the  seller  in  the  act  of  weighing  was  necessary." 

§  324.  In  Logan  t;.  Le  Mesurier,^  the  sale  was  on  the  3d  of  Decem- 
ber, 1834,  of  a  quantity  of  red-pine  timber,  then  lying  above  ^e 
rapids,  Ottawa  River,  stated  to  consist  of  1,391  pieces,  measuring 
50,000  feet,  more  or  less,  to  be  delivered  at  a  certain  boom  in  Quebec, 
on  or  before  the  15th  of  June  then  next,  and  to  be  paid  for  by  the 
purchasers'  notes  at  ninety  days  from  the  date  of  sale,  at  the  rate  of 
9^d.  per  foot,  measured  off.  If  the  quantity  turned  out  more  than 
50,000  feet,  the  purchasers  were  to  pay  for  the  surplus,  on  delivery,  at 
9id.y  and  if  it  fell  short,  the  difference  was  to  be  refunded  by  the  sell- 
ers. The  purchasers  paid  for  50,000  feet  before  delivery,  according  to 
the  contract.  The  timber  did  not  arrive  in  Quebec  till  after  the  day 
prescribed  in  the  contract,  and  when  it  did  arrive,  the  raft  was  broken 
up  by  a  storm,  and  a  great  part  of  the  timber  lost  before  it  was 
measured  and  delivered.  Held,  that  the  property  was  not  trans- 
ferred until  measured,  and  that  the  purchasers  could  recover  back 
the  price  paid  for  all  timber  not  received,  and  damages  for  breach 
of  contract. 

§  325.  In  Gilmour  v.  Supple,^  where  the  facts  were  identical  with 
the  preceding  as  regards  the  sale  of  a  raft  of  timber,  which  was  broken 
up  by  a  storm,  the  words  of  the  contract  were,  ^^  Sold  Allay,  Gilmour, 
and  Co.  a  raft  of  timber,  now  at  Carouge,  containing  white  and  red 
pin6,  the  quantity  about  71,000  feet,  to  be  delivered  at  Indian  Cove 
booms.  Price  for  the  whole  7dJ.  per  foot."  The  raft  was  delivered 
to  the  buyers'  servant,  at  the  appointed  place,  and  broken  up  by  a 
storm  the  same  night.  The  Court  held,  in  this  case,  that  the  property 
had  passed,  because  it  was  proven  that  the  raft  fuid  been  measured  be- 
fore delivery^  by  a  public  officer,  and  it  was  not  to  be  measured  again 
by  the  vendor.  The  buyer  was  at  liberty  to  measure  it  for  his  own 
satisfaction,  as  in  Swan  wick  v.  Sothern,^  but  the  vendor  had  lost 
all  claim  on  the  timber,  and  all  lien  for  price,  and  there  was  noth- 
ing further  for  him  to  do  either  alone,  or  concurrently  with  the  pur- 
chaser. 

§  326.  In  Acraman  v.  Morris,^  the  defendant  had  contracted  for  the 

1  5  B.  &  C.  857.  LjM,  4  Camp.  237  ;  fioswell  v,  Kill>orn,  15 

3  6  Moo.  P.  C.  116.     See,  al«o,  Wallace  r.  Moo.  P.  C.  309. 
Breeds,  13  East,  522;  Busk  v,  Davis,  2  M.        <  11  Moo.  P.  C.  551. 
&  S.  397 ;  Aasten   v.  CraTen,  4  Taant.  644 ;        «  9  A.  &  E.  895. 
Shepley  t;.  Davis,  5  Taant.  617  ;  Withers  v.        *  8  C.  B  449. 
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purchase  of  the  trunks  of  certain  oak  trees  from  one  Swift.  The 
course  of  trade  between  the  parties  was,  that  after  the  trees  were 
felled,  the  purchaser  measured  and  marked  the  portions  that  he 
wanted.  Swift  was  then  to  cut  off  the  rejected  parts,  and  deliver  the 
trunks  at  his  own  expense,  conveying  them  from  Monmouth  to  Chep- 
stow. The  timber  in  controversy  had  been  bought,  measured,  and 
paid  for,  but  the  rejected  portions  had  not  yet  been  severed  by  Swift, 
when  be  became  bankrupt,  and  the  felled  trees  then  lay  on  his  prem- 
ises. Defendant  afterwards  had  the  rejected  portions  severed  by  his 
own  men,  and  carried  away  the  trunks  for  which  he  had  paid.  Action 
in  trover,  by  the  assignees  of  the  bankrupt.  Held,  that  the  property 
had  not  passed  to  the  buyer,  Wilde,  C.  J.,  saying,  that  ^^  several  things 
remained  to  be  done  by  the  seller :  ...  it  was  his  duty  to  sever  the 
selected  parts  from  the  rest,  and  convey  them  to  Chepstow,  and  deliver 
them  at  the  purchaser's  wharf. 

§  327.  But  in  Tansley  v.  Turner,^  the  sale  by  the  plaintiff  was  as 
follows :  —  ^*  1833.  Dec.  26.  Bargained  and  sold  Mr.  George  Jen- 
kins all  the  ash  on  the  land  belonging  to  John  Buckley,  Esq.,  at  the 
price  per  foot  cube,  say  Is.  7^d.  Payment  on  or  before  29  Sept.  1834. 
The  above  Geo.  Jenkins  to  have  power  to  convert  on  the  land.  The 
timber  is  now  felled  ; "  and  some  trees  were  measured  and  taken  away 
the  same  day.  The  remaining  trees  were  marked  and  measured  some 
time  afterwards,  and  the  number  of  cubic  feet  in  the  several  trees  was 
taken,  and  the  figures  put  down  on  paper  by  the  plaintiff's  servant, 
but  the  whole  was  not  then  added  up,  and  the  plaintiff  said  he  would 
make  out  the  statement  and  send  it  to  Jenkins.  This  was  not  done, 
but  it  was  held  that  the  property  had  passed,  nothing  remaining  to  be 
done  by  the  vendor  to  the  thing  sold. 

Cooper  V.  Bill  ^  was  very  similar  to  the  above  case  in  the  facts,  and 
was  decided  in  the  same  way,  Tansley  v.  Turner,  however,  not  being 
cited  by  the  counsel  or  the  Court. 

§  328.  In  Castle  v.  Playford,^  the  contract  was  for  the  sale  of  a 
cargo  of  ice  to  be  shipped,  **'  the  vendors  forwarding  bills  of  lading  to 
the  purchaser,  and  upon  receipt  thereof  the  said  purchaser  takes  upon 
himself  all  risks  and  dangers  of  the  seas^  rivers^  and  navigation  of  what- 
ever nature  x>r  kind  soever^  and  the  said  Playford  to  buy  and  receive 
the  said  ice  on  its  arrival  at  ordered  port  .  .  .  and  to  pay  for  the  same 
in  cash  on  delivery  at  20«.  per  ton^  weighed  on  board  during  deliv- 
ery ^  Declaration  for  the  price  by  the  vendor,  and  plea  that  the  cargo 
did  not  arrive  at  the  ordered  port,  and  the  plaintiffs  were  not  willing 
and  ready  to  deliver.  On  demurrers  to  the  declaration  and  the  plea, 
Martin  and  Channell,  BB.,  were  of  opinion  (Cleasby,  B.,  diss.)  that 
the  property  did  not  pass  by  the  terms  of  the  contract,  that  the  time 


1  2  Scott,  238  ;  2  Bing.  N.  C.  151. 
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for  payment  had  not  arrived,  and  that  the  defendant  was  not  liable. 
But  in  the  Exchequer  Chamber  the  judgment  was  unanimous  for  the 
plaintiff,  Cockburn,  C.  J.,  and  Blackburn,  J.,  expressing  a  very  de- 
cided opinion  that  the  property  passed  by  the  agreement:  but  the  case 
was  not  decided  on  that  point,  but  on  the  ground  that,  whether  the 
property  passed  or  not,  the  defendant  undertook  to  pay  for  it  if  deli?- 
ery  was  prevented  by  dangers  of  the  sea ;  and  that  in  cases  where 
property  is  to  be  paid  for  on  delivery,  and  where  the  risk  of  delivery 
is  assumed  by  the  purchaser,  if  the  destruction  of  the  property  pre- 
vents the  delivery  the  payment  is  still  due,  as  decided  in  the  cases 
below  cited.^ 

§  829.  Similar  questions  were  involved  in  Martineau  v.  Kitching,^ 
where  sugars  were  sold  by  the  manufacturer  to  a  broker.  The  terms 
were,  ^^  Prompt  at  one  month :  goods  at  seller*s  risk  for  two  months.'" 
The  goods  had  been  marked,  and  paid  for  in  advance  of  being  weighed, 
at  an  approximate  sum,  which  was  to  be  afterwards  definitely  adjusted 
1^  and  settled  when  the  goods  came  to  be  weighed  on  delivery ;  and  part 

of  them  had  been  taken  away  by  the  purchaser.     The  residue  was 

destroyed  by  fire  after  the  lapse  of  the  two  months,  and  before  beii^ 

weighed.     Held  by  Cockburn,  C.  J.,  that  the  property  had  passed  to 

ijj  the  purchaser ;  and  the  other  members  of  the  Court  seemed  to  agree 

with  him,  but  the  case  was  decided  on  the  same  ground  as  that  of 
Castle  V.  Playford,  supra. 

§  329  a.  But  in  such  cases  the  intention  that  the  purchaser  shall 
assume  the  risk  before  the  property  in  the  goods  has  vested  in  him 
must  be  either  expressed  in  the  written  contract  between  the  parties, 
as  in  Castle  v.  Playford  and  Martineau  v,  Kitching,  or  clearly  to  be 
inferred  from  the  circumstances  of  the  case,  the  presumption  being 
that  the  risk  and  the  property  go  together. 

Thus,  in  Anderson  v.  Morice^^  the  plaintiff  sought  to  recover  the 

value  of  a  cargo  of  rice  which  he  had  insured  with  the  defendant,  an 

underwriter  at  Lloyds'.     The  plaintiff  had  Bought  the  rice  under  a 

contract,  the  material  parts  of  which  were  as  follows :  —  ^*  Bought  the 

^  |l  cargo  of  Rangoon  rice,  per  Sunbeam,  at  9«.  1^.  per  cwt.,  cost  and 

freight.  Payment  by  sellers'  draft  on  purchaser  at  six  months'  sight, 
finth  documents  attached.^^  The  sellers  advised  the  plaintiff  to  effect 
an  insurance  on  the  rice,  per  Sunbeam,  and  the  plaintiff  accordingly 
effected  a  policy  of  insurance  with  the  defendant,  which  described  the 
adventure  as :  —  ^^  Beginning  upon  the  goods  and  merchandizes  from 
the  loading  thereof  aboard  the  ship,  and  to  continue  and  endure  dur- 
ing her  abode  at  Rangoon."  The  Sunbeam  arrived  at  Rangoon,  and 
had  taken  on  board  8,878  bags  of  rice,  the  remaining  400  bags,  which 

1  Alexander  r.  Gardner,  I   Bing.  N.  C.        *  I  App.  Cas.  713,  in  Ex.  Ch.  L.  R.  10  a 
671 ;  Fragano  v.  Long,  4  B.  &  C.  219.  P.  609 ;  S.  C.  lb.  5S. 

*  L.  B.  7  Q.  B.  436. 
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would  have  completed  her  cargo,  being  in  lighters  alongside,  when  she 
sank  and  was  lost  with  the  cargo  on  board  of  her.  The  captain  after- 
wards signed  bills  of  lading  for  the  cargo  shipped,  which  were  en- 
dorsed to  the  plaintiff,  and  the  sellers  drew  bills  of  exchange  for  the 
price  of  such  cargo,  which  were  accepted  and  met  by  the  plaintiff.  It 
was  held  in  the  Exchequer  Chamber  (diss.  Quain,  J.^,  and  afterwards 
affirmed  by  the  House  of  Lords  (the  Lords  being,  however,  equally 
divided),  reversing  an  unanimous  decision  of  the  Common  Pleas :  — 

Ist,  that  by  the  terms  of  the  contract  of  sale,  the  property  in  the 
rice  did  not  vest  in  the  plaintiff  until  a  full  cargo  was  shipped.  The 
first  rule  laid  down  by  Lord  Blackburn,  cited  ante^  p.  244,  was  referred 
to  with  approval,  and  it  was  held  that  the  completion  of  the  loading, 
so  that  shipping  documents  could  be  made  out,  was  a  thing  to  be  done 
by  the  vendor  for  the  purpose  of  putting  the  goods  into  a  deliverable 
state. 

2dly,  that  there  was  no  sufficient  intention  manifested,  by  the  fact 
of  insurance  and  the  terms  of  the  policy,  that  the  purchaser  should 
assume  the  risk  of  loss  before  the  property  had  vested  in  him,  and 
that,  therefore,  he  had  no  insurable  interest  in  the  goods  at  the  time 
when  they  were  lost. 

Upon  this  2d  point  the  reader  is  referred  to  the  observations  of 
Blackburn,  J.,  L.  R.  10  C.  P.  at  p.  619. 

§  330.  A  statement  is  made  by  the  learned  editors  of  Smith's  Lead- 
ing Cases,  Vol.  I.  p.  164  (ed.  1879),  that  "  it  was  held  in  a  modern 
case  in  the  Court  of  Exchequer  (which  seems  not  to  have  been  re- 
ported) that  the-property  in  a  specified  chattel  bought  in  a  shop  to  be 
paid  for  upon  being  sent  home  did  not  pass  before  delivery ; "  and  in 
accordance  with  this  is  the  dictum  of  Cockburn,  C.  J.,  in  The  Calcutta 
Company  v.  De  Mattos,^  that  "  if  by  the  terms  of  the  contract  the 
seller  engages  to  deliver  the  thing  sold  at  a  given  place,  and  there  be 
nothing  to  show  that  the  thing  sold  was  to  be  in  the  mean  time  at  the 
risk  of  the  but/evy  the  contract  is  not  fulfilled  by  the  seller  unless  he 
delivers  it  accordingly." 

In  both  these  instances,  as  in  Acraman  v.  Morris,^  something  re- 
mained to  be  done  by  the  seller  to  the  thing  sold  in  order  to  make  the 
agreement  an  executed  contract. 

In  Langton  v.  Higgins,^  it  was  held  that  where  the  buyer  had  pur- 
chased in  advance  all  the  crop  of  peppermint  oil  to  be  raised  and 
manufactured  by  a  farmer,  the  property  passed  to  the  buyer  in  all  the 
oil  which  had  been  put  by  the  farmer  into  the  buyer's  bottles  and 
weighed,  although  never  delivered  to  him. 

§  831.  But  the  property  in  goods  will  pass,  even  though  something 
remain  to  be  done  by  the  vendor  in  relation  to  the  goods  sold,  qfter 


1  82L.  J.  Q.B.S22,  355. 

*  8  C.  B.  449;  19  L.  J.  C.  P.57. 


8  28  L.  J.  Ex.  252);  4  H.  &  N.  402. 
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their  delivery  to  the  vendee.  Thus,  where  by  the  custom  of  the  trade 
if  the  goods  sold  continued  to  lie  at  the  wharf  after  the  sale,  the  ven- 
dor was  bound  to  pay  for  the  warehousing  during  fourteen  days :  AeU, 
that  this  did  not  prevent  the  property  from  passing  from  the  momeDt 
of  the  delivery.^  And  the  same  point  was  held  in  Greaves  t;.  Hepke,^ 
where  by  the  usage  at  Liverpool  the  vendor  was  bound  to  pay  ware- 
house rent  for  two  mouths  after  the  sale,  and  the  goods  were  distrained 
during  that  interval  for  rent  due  by  the  warehouseman  to  his  lessor. 
This  risk,  it  was  decided,  must  be  borne  by  the  purchaser. 

The  decision  would  no  doubt  be  the  same  in^other  familiar  cases,  as 
if  a  vendor  should  engage  to  keep  in  good  order  for  a  certain  time  after 
the  sale  a  watch  or  clock  sold ;  or  to  do  certain  repairs  to  a  ship  after 
the  sale  and  delivery. 

§  332.  In  Turley  v.  Bates  ^  (also  reported  sub  nom.  Furley  v. 
Bates),^  the  jury  found  that  the  bargain  between  the  parties  was  for 
an  entire  heap  of  fire-clay,  at  2«.  per  ton.  The  buyer  was,  at  his  own 
expense,  to  load  and  cart  it  away,  and  to  have  it  weighed  at  a  certain 
machine  which  his  carts  would  pass  on  their  way  when  carrying  off 
the  clay.  All  the  authorities  were  reviewed  by  the  Court,  and  it  was 
held  that  the  property  had  passed  by  the  contract,  great  doubt  being 
expressed  whether  the  general  rule  could  be  made  to  extend  to  cases 
where  something  remains  to  be  done  to  the  goods,  not  by  the  seller^  but 
by  the  buyer.  Without  determining  this  point,  the  conclusion  was 
drawn  that,  from  the  terms  of  the  contract  as  established  by  the  ver- 
dict of  the  jury,  the  intention  of  the  parties  was  that  the  property 
should  pass,  and  this  was  what  the  Court  must  look  to  in    every 


case/ 


§  383.  In  Kershaw  v.  Ogden,^  the  facts  as  found  by  the  jury  were 
that  the  defendants  purchased  four  specific  stacks  of  cotton  waste,  at 
Is.  9(2.  per  lb.,  the  defendants  to  send  their  own  packer  and  sacks  and 
cart  to  remove  it.  The  defendants  sent  their  packer  with  eighty-one 
sacks,  and  he,  aided  by  plaintiff*s  men,  packed  the  four  stacks  into  the 
eighty-one  sacks.  Two  days  afterwards  twenty-one  of  the  sacks  were 
weighed  and  taken  to  defendants'  premises.  The  rest  were  not 
weighed.  The  same  day  the  twenty-one  sacks  were  returned  by  the 
defendants,  who  objected  to  the  quality.  The  cart  loaded  with  the 
waste  was  left  at  the  plaintiff's  warehouse,  and  he  put  the  waste  into 
the  warehouse  to  prevent  its  spoiling.  Held^  in  an  action  on  counts  for 
not  accepting,  and  for  goods  bargained  and  sold,  and  goods  sold  and 
delivered,  that  the  plaintiff  was  entitled  to  recover.  Pollock,  C.  B., 
saying  the  case  was  not  distinguishable  in  pripciple  from  Furley  v. 


1  Hammond  v.  Anderson,  1  B.  &  P.  N.  R.  *  83  L.  J.  Ex.  43. 

69.  ^  Logan  v.  Le  Mesnrier,  6  Moo.  P.  C.  116 ; 

>  2  B.  &  Aid.  131.  and  Hinde  v,  Whitehoaae,  7  East,  558. 

8  2  H.  &  C.  200.  «  34  L.  J.  Ex.  159,  and  8  H.  &  0.  717. 
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Bates,  and  Martin,  B.,  saying  that  on  the  finding  ^<  the  property  in  the 
four  stacks  became  the  property  of  the  buyers^  and  the  plaintiff  became 
entitled  to  the  price  in  an  action  for  goods  bargained  and  sold^  This 
dictum  was  not  necessary  to  the  decision,  because  there  was  a  special 
count  for  non-accepting,  under  which  the  recovery  could  be  supported, 
even  if  the  contract  was  executory.  The  dicta  of  the  two  learned 
Barons  in  this  case  may,  perhaps,  be  reconciled  with  the  decision  in 
Simmons  t;.  Swift,^  on  the  ground  that  the  purchasers,  by  their  return 
of  the  sacks  weighed,  and  refusal  to  take  any,  had  waived  the  con- 
dition that  the  remainder  should  be  weighed  by  the  vendor. 

§  334.  In  Young  v.  Matthews,^  a  purchaser  of  1,300,000  bricks  sent 
his  agent  to  the  vendor's  brick-field  to  take  delivery,  and  the  vendor's 
foreman  said  that  the  bricks  were  under  distraint  for  rent,  but  if  the 
man  in  possession  were  paid  out,  he  would  be  ready  to  deliver  the 
bricks ;  and  he  pointed  out  three  clumps  from  V)hich  he  should  make 
the  delivery,  of  which  one  was  of  finished  bricks,  the  second  of  bricks 
still  burning,  and  the  third  of  bricks  moulded,  but  not  burnt.  The 
buyer's  agent  then  said:  *'Do  I  clearly  understand  that  you  are  pie- 
pared  and  will  hold  and  deliver  this  said  quantity  of  bricks  ?  "  to  which 
the  answer  was,  '^  Yes."  This  was  held  a  sufficient  appropriation  to 
pass  the  property,  although  the  bricks  were  neither  finished  nor  counted 
out ;  the  Court,  however,  laying  stress  on  some  other  circumstances  to 
show  that  this  was  the  intention  of  the  parties.  This  case  is  only  rec- 
oncileable  with  the  authorities  on  the  ground  that  as  matter  of  fact^ 
the  proof  showed  an  intention  of  the  parties  to  take  the  case  out  of 
the  general  rule. 

§  335.  Another  class  of  cases  illustrative  of  the  rules  now  under  con- 
sideration, are  those  in  which  the  subject  of  the  contract  is  an  unfin- 
ished or  incomplete  thing,  a  chattel  not  in  a  deliverable  state,  as  a 
partly  built  carriage  or  ship.  Leaving  out  of  view  the  cases  ^  where 
no  specific  chattel  has  been  appropriated  (to  be  considered  po%t^  Ch. 
5},  it  win  be  found  that  the  Courts  have  held  it  necessary  to  show  an 
express  intention  in  the  parties  that  the  property  should  pass  in  a  spe- 
cific chattel  unfinished  at  the  time  of  the  contract  of  sale,  in  order  to 
take  the  case  out  of  thejgeneral  rule  that  governs  where  goods  are  not 
in  a  deliverable  state. 

§  336.  In  the  case  of  Woods  v.  Russell,^  decided  in  1822,  the  ship- 
builder had  contracted  with  defendant  to  build  a  ship  for  him  and  to 
complete  her  in  April,  1819 ;  the  defendant  was  to  pay  for  her  by  four 
instalments,  the  first  when  the  keel  was  laid,  the  second  when  at  the 
light  plank,  and  the  third  and  fourth  when  the  ship  was  launched : 
the  ship  was  measured,  with  the  builder^ »  privity,  while  yet  unfinished, 

1  5  B.  &  C.  857,  ante,  p.  246.  Bishop  v.  Crawshay,  3  B.  &  ,C.  418 ;  AtkiD. 

«  L.  R.  2  C.  P.  127.  son  ».  Bell,  8  B.  &  C.  277. 

«  MucUow   V.    Mangles,    1   Taunt.  218;        «  5  B.  &  Aid.  942. 
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in  order  that  defendant  might  get  her  registered  in  his  name ;  the 
builder  signed  the  certificate  necessary  for  her  registry,  and  the  ship 
was  registered  in  defendant's  name  on  the  26th  of  June,  and  he  paid 
the  third  instalment.  On  the  30th  the  builder  committed  an  act  of 
bankruptcy,  and  on  the  2d  of  July  the  ship  was  taken  possession  of  by 
the  defendant  before  she  was  completed.  The  defendant  had  also  in 
the  previous  March  appointed  a  master,  who  superintended  the  build- 
ing, had  advertised  her  for  charter  in  May,  and  on  the  16th  of  Jane 
had  chartered  her,  with  the  shipbuilder's  privity^  for  a  voyage.  An 
action  in  trover  was  brought  by  the  assignees  of  the  bankrupt,  and 
it  was  held  that  the  property  had  passed,  ^'  because  the  ship-builder 
signed  the  certificate  to  enable  the  defendant  to  have  the  ship  r^^ 
tered  in  the  defendant's  name,  and  by  that  act  consented,  as  it  seems 
to  us,  that  the  general  property  in  the  ship  should  be  considered  Jr&m 
that  time  as  being  in  the  defendant."  It  is  thus  clearly  intimated, 
that  in  the  absence  of  some  special  evidence  of  intention,  the  property 
would  have  remained  in  the  builder. 

§  337.  In  Clarke  v.  Spence,^  the  defendants  were  the  assignees  of  a 
bankrupt  ship-builder  named  Brunton.  In  February,  1882,  Brunton 
had  agreed  to  build  a  ship  (not  the  one  in  question  in  the  action}  for 
the  plaintiff,  according  to  certain  specifications,  under  the  superintend- 
ence of  an  agent  appointed  by  plaintiff,  for  3,2502.,  payable  as  follows: 
4002.  when  the  ship  was  rammed,  4002.  when  timbered,  4002.  when 
decked,  5002.  when  launched,  the  residue,  1,5002.,  half  at  four  and  half 
at  six  months.  In  July  he  agreed  to  build  another  vessel,  of  specified 
dimensions,  for  3,4002.,  to  be  finished  like  the  previous  ship,  and  ^^  the 
vessel  to  be  launched  in  the  month  of  December  next,  and  to  be 
paid  for  in  the  same  way  "  as  the  first  vessel,  ^^  Mr.  Howard  (plain- 
tiff*s  agent)  to  superintend  the  building  and  to  be  paid  402.  for  the 
same."  Brunton  proceeded  to  build  the  vessel,  and  before  his  bank- 
ruptcy she  was  rammed  and  timbered,  and  two  instalments  |>aid  ac- 
cordingly ;  2002.  were  also  paid  by  anticipation  on  account  of  the  third 
instalment.  When  Brunton  became  bankrupt,  1,0022.  11«.  had  been 
paid  him  on  account,  and  the  frame  of  the  vessel  was  then  worth 
1,6012.  139.  7(2.,  that  being  the  value  of  the  timber  and  work  done  on 
her.  The  case  was  elaborately  argued  in  November,  1835,  and  held 
under  advisement  till  the  ensuing  February,  when  Williams,  J.,  deliv- 
ered the  judgment.  Much  stress  had  been  laid,  in  argument,  on  a 
passage  in  the  opinion  delivered  by  Bayley,  J.,  in  Atkinson  v.  Bell,*  in 
which  he  said  that  ^^  the  foundation  of  the  decision  in  Woods  t;.  Rus- 
sell^ was,  that  as  by  the  contract  given  portions  of  the  price  were  to 
be  paid  according  to  the  progress  of  the  work,  by  the  payment  of  those 
portions  of  the  price  the  ship  was  irrevocably  appropriated  to  the  per- 

MA.  &  E.  448.    See,  also,  Bead  v.  Fair-        ^  8  B.  &  C  277,  282. 
banks,  IS  C.  B.  692;  22  L.  J.  C.  P.  206.  >  5  B.  &  Aid.  942. 
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not,  the  plaintiff  being  one  of  the  latter,  and  signing,  simply,  ^^  Thomas 
Laidler,  one-fonrtb."  The  whole  number  of  shares  was  not  made  op 
till  after  the  ship-builder  had  committed  an  act  of  bankruptcy.  The 
plaintiff  proved  some  payments  made  on  account,  and  the  ship-bailder 
became  a  bankrupt  while  the  vessel  was  still  nnfinished.  HeUL^  that 
there  was  nothing  in  this  contract  to  show  an  intention  to  vest  the 
property  before  the  ship  was  completed.  Lord  Abinger  also  said: 
*'  There  is  no  occasion  to  qualify  the  doctrine  laid  down  in  Woods  v. 
Russell,  or  Clarke  v.  Spence.  I  consider  the  principle  which  those 
cases  establish  to  be,  that  a  man  may  purchase  a  ship  as  it  is  in  progress 
of  huildingy  and  by  the  terms  employed  there,  the  contract  was  of  that 
character ;  a  superintendent  was  appointed,  and  money  paid  at  partic- 
ular stages.  The  Court  held,  that  that  was  evidence  of  an  intention 
to  become  the  purchaser  of  the  particular  ship,  and  that  the  payment 
of  the  first  instalment  vested  the  property  in  the  purchasers.  Suppose 
the  builder  had  died  after'  the  first  instalment  was  paid,  the  ship  in  its 
then  state  would  have  become  the  property  of  the  purchaser,  and  not 
of  the  executor.  A  party  may  agree  to  purchase  a  ship  when  finished, 
or  as  she  stands."  Parke,  B.,  said  :  ^*  If  a  man  bargain  for  a  specific 
chattel,  though  it  is  not  delivered,  the  property  passes,  and  an  action 
lies  for  the  non-delivery,  or  of  trover  (Langfort  v.  Tiler,  1  Salk.  113). 
But  it  is  equally  clear  that  a  chattel  which  is  to  be  delivered  infuturo 
does  not  pass  hy  the  contract.  ...  Is  this  a  contract  for  an  article  to 
be  finished?  In  that  case,  the  article  must  be  finished  before  the 
property  vests." 

§  889.  In  Wood  v.  Bell,^  in  1856,  the  plaintiff  contracted  with 
Joyce,  a  ship-builder,  for  a  steamer  to  be  built  by  the  latter  for  16,000/. 
The  contract  was  in  March,  1854,  and  the  price  was  payable,  4,0002., 
in  four  equal  parts,  on  days  named  in  March,  April,  May,  and  Jane ; 
3,0002.  on  the  10th  August,  1854,  *^  providing  the  vessel  Lb  plated  and 
decks  laid ; "  8,0002.  on  the  10th  October,  ''  providing  the  vessel  is 
ready  for  trial ; "  8,0002.  on  the  10th  January,  1855,  "  providing  the 
vessel  is  according  to  contract  and  properly  completed ;  '*  and  8,0002. 
on  the  10th  March,  1855,  or  by  bill  of  exchange,  dated  10th  January. 
The  building  was  begun  in  March,  and  continued  till  December, 
1854,  when  Joyce  became  bankrupt.  The  ship  was  then  on  the  slip 
in  frame,  not  decked,  and  about  two  thirds  plated.  The  instalments 
contracted  for  were  paid  by  the  plaintiff  in  advance.  The  plaintiff 
had  a  superintendent,  who  supervised  the  building,  objected  to  mate- 
rials, and  ordered  alterations,  which  were  submitted  to  by  Joyce.  In 
July,  the  plaintiff  ordered  his  name  to  be  punched  on  the  keel,  in 
order  to  secure  the  vessel  to  himself,  and  this  object  was  known  to 
Joyce,  and  he  consented  that  this  should  be  done,  but  it  was  delayed, 

1  5  £.  &  B.  772,  and  25  L.  J.  Q.  B.  148;  and  S.  C.in  Ex.  Ch.  6  £.  ft  B.  355, and  25  L.  J 
Q.  B.  821. 
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because  the  keel  was  not  sufficiently  advanced,  till  October,  and  then 
the  plaintiff's  name  was,  at  his  own  instance,  punched  on  a  plate  riv- 
eted to  the  keel  of  the  ship.  It  also  appeared  that  in  November  the 
plaintiff  urged  Joyce  to  execute  an  assignment  of  the  ship ;  but  the 
latter  objected  on  the  ground  *'that  he  would  be  thereby  signing  him- 
self and  his  creditors  out  of  everything  he  possessed ; "  but  during 
the  discussion  he  admitted  that  the  ship  was  the  property  of  the  plain- 
tiff. On  these  facts,  the  Court  of  Queen's  Bench,  and  the  Exchequer 
Chamber,  on  writ  of  error,  held  that  the  property  in  the  vessel  had 
passed  to  the  plaintiff,  Lord  Campbell  saying,  when  giving  the  judg- 
ment of  the  Court,  that  the  terms  which  made  the  payments  depen- 
dent on  the  vessel's  being  built  to  certain  specific  stages  on  the  days 
appointed,  were  ^^  as  an  indication  of  intention,  substantially  the  same 
as  if  the  days  had  not  been  fixed,  but  the  payments  made  to  be  due 
expressly  when  those  stages  had  been  reached."  The  case  was  deter- 
mined mainly  on  the  authority  of  Woods  v.  Russell,^  and  Clarke  v. 
Spence.^ 

§  389  a.  The  rule  of  construction  laid  down  in  Clarke  v.  S  pence  ^ 
does  not,  however,  apply  where  the  contract  is  for  work  and  materials 
to  be  supplied  to  a  ship  by  way  of  repairs  and  alterations,  although 
the  contract  provides  for  payment  by  instalments  ^^as  the  work  pro- 
gresses," and  upon  the  certificate  of  an  inspector  employed  by  the  ship- 
owner. 

Thus  in  the  Anglo-Egyptian  Navigation  Co.  v.  Rennie,^  in  1875, 
the  defendants,  a  firm  of  engineers,  had  contracted  to  make  and  sup- 
ply new  boilers  and  machinery  for  a  steamship  belonging  to  the  plain- 
tiff company,  and  to  make  alterations  in  the  engines  of  the  steamship 
according  to  a  specification.  The  engines,  and  boilers,  and  connec- 
tions were  to  be  completed  in  every  way  ready  for  sea,  so  far  as  speci- 
fied, and  tried  under  steam,  by  the  defendants,  before  being  handed 
over  to  the  company,  the  result  of  the  trial  to  be  to  the  satisfaction  of 
the  company's  inspector.  The  price  was  to  be  paid  by  the  company 
by  instalments  as  the  work  progressed^  in  the  following  manner,  viz., 
2,000^.  when  the  boilers  were  plated,  2,0002.  when  the  whole  of  the 
work  was  ^eady  for  fixing  on  board,  and  1,8002.,  the  balance,  when 
the  steamship  was  fully  completed  and  tried  under  steam.  The  work 
was  to  be  executed  to  the  satisfaction  of  the  company's  inspector,  upon 
whose  certificate  alone  the  payments  were  to  be  made.  The  specifica- 
tion contained  elaborate  provisions  as  to  the  fitting  and  fixing  the  new 
boilers  and  machinery  by  the  defendants  on  board  the  vessel,  and  the 
adaptation  of  the  old  machinery  to  the  new.  The  defendants  com- 
pleted the  boilers  and  other  new  machinery,  which  were  ready  to  be 

1  5  B.  &  Aid.  942 ;  Anglo-Egyptian  Nafi-        *  4  A.  &  E.  448,  ante,  p.  252. 
gstion  Co.  P.  Bennie,  L.  R.  10  C.  F.  271.  «  L.  R.  10  C.  P.  271. 
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fixed  on  board,  and  one  instalnient  of  2,000Z.  had  already  been  paid 
by  the  plaintiffs,  when  the  yessel  was  lost  by  perils  of  the  sea.  Af- 
terwards the  plaintiffs,  who  knew  of  the  loss  of  the  vessel,  althoagh 
the  defendants  did  not,  paid  the  second  instalment  of  2,0002.  The 
plaintiffs  then  claimed  delivery  of  the  boilers  and  machinery,  and, 
upon  the  defendants'  refusal  to  deliver  them,  brought  an  action  for 
their  detention,  or,  in  the  alternative,  to  recover  back  the  4,0002.  paid 
by  them  to  the  defendants.  The  Court  held,  that  the  contract  was  in 
substance  one  for  work  and  labour  to  be  done  by  the  defendants  for 
the  plaintiffs,  and  not  a  contract  of  sale ;  that  it  was  an  entire  con- 
tract, and  that  the  parties  did  not  intend  the  property  in  any  part  of 
the  boilers  and  machinery  to  pass  to  the  plaintiffs  until  the  whole  of 
the  work  contracted  to  be  done  had  been  completed ;  and  that,  as  the 
completion  of  the  contract  had  been  rendered  impossible  by  the  de- 
struction of  the  vessel,  the  plaintiffs  were  not  entitled  either  to  the 
boilers  and  machinery  or  to  recover,  as  on  a  failure  of  consideration, 
the  4,000Z.  which  they  had  already  paid. 

§  340.  It  is  necessary  now  to  revert  to  this  series  of  decisions  on 
another  point,  namely,  the  effect  of  such  contracts  in  passing  property 
in  the  materials  provided  and  the  parts  prepared  for  executing  them, 
but  not  yet  affixed  to  the  ship  or  vessel. 

In  Woods  t;.  Russell,^  the  builder  became  bankrupt  on  the  30th  of 
June,  and  on  the  2d  of  July  the  purchaser  of  the  ship  took  from  the 
builder^s  yard  and  warehouse  a  rudder  and  cordage,  ^^  which  the  builder 
had  bought  for  the  ship."  All  that  the  Court  said  was :  ^^  As  to  the 
rudder  and  cordage,  as  they  were  bought  by  Paton  specifically  for  this 
ship,  though  they  were  not  actually  attached  to  it  at  the  time  his  act 
of  bankruptcy  was  committed,  they  seem  to  us  to  stand  on  the  same 
footing  as  the  ship ;  and  that  if  the  defendant  was  entitled  to  take 
the  ship,  he  was  also  entitled  to  take  the  rudder  and  cordage  as  parts 
thereof."  This  point  did  not  arise  in  Clarke  v.  Spence,  but  in  1839 
Tripp  V.  Armitage  ^  was  decided  in  the  Exchequer.  In  that  case  there 
was  a  contract  for  building  an  hotel,  and  certain  sash  frames  intended 
for  the  building  were  sent  to  it,  examined,  and  approved  by  the  su- 
perintendent, who  then  sent  the  frames  back  to  the  builder's  shop, 
together  with  some  iron  pulleys  belonging  to  the  hotel-owners,  with  di- 
rections to  fit  the  pulleys  into  the  sashes.  This  was  done,  but  before 
the  sashes,  with  the  pulleys  affixed,  were  taken  away,  the  builder  be- 
came bankrupt.  The  Court  held,  that  the  property  in  the  frames  had 
not  passed  out  of  the  builder.  Lord  Abinger  put  it  on  the  ground, 
^^  that  there  had  been  no  contract  for  the  sale  and  purchase  of  goods 
as  moveable  chattels,  but  a  contract  to  make  up  materials  and  fix 
them ;  and  until  they  are  fixed,  by  the  nature  of  the  contract  the  prop- 
erty will  not  pass.^    His  lordship  put  as  a  test,  that  if  the  sashes  had 
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been  destroyed  by  fire,  the  builder  would  have  lost  them,  for  the  hotel- 
owners  were  not  bound  to  pay  for  anything  till  put  up  and  fixed. 
Parke,  B.,  said,  also :  ^^  In  this  case  there  is  no  contract  at  all  with  re- 
spect to  these  particular  chattels :  it  is  merely  parcel  of  a  larger  con- 
tract.'' 

§  341.  In  Goss  v.  Quinton,^  in  1842,  an  unfinished  ship,  which  the 
builder  had  contracted  to  deliver,  was  conveyed  to  the  purchaser  and 
registered  in  his  name,  but  the  rudder  intended  for  the  ship  remained 
in  the  builder's  yard,  incomplete,  when  he  became  bankrupt.  The 
Court  held  that  proof  that  the  builder  intended  the  rudder  for  the 
ship,  coupled  with  proof  of  the  buyer's  approval  of  this  purpose, 
though  not  given  till  after  the  bankruptcy y  was  evidence  for  the  jury 
that  the  rudder  was  part  of  the  ship,  and  the  right  of  property  would 
be  governed  by  the  same  considerations  as  would  apply  to  the  body  of 
the  ship.  But  this  decision  is  much  questioned,  as  will  presently  ap- 
pear, and  could  not  have  been  made  if  the  test  suggested  by  Lord 
Abinger  in  Tripp  v,  Armitage  had  been  applied  ;  for  it  is  manifest 
that  the  incomplete  rudder  in  the  builder's  yard  was  at  his  own  risk, 
and  if  he  had  remained  solvent  there  would  have  been  no  pretext,  in 
case  of  its  destruction  by  fire,  to  call  on  the  ship-owner  to  supply  an- 
other rudder  at  his  own  expense. 

§  342.  In  Wood  v.  Bell,^  the  contest  turned  upon  valuable  materials 
as  well  as  upon  the  frame  of  the  ship,  and  the  decision  of  the  Queen's 
Bench  on  this  part  of  the  case  was  reversed  in  the  Exchequer  Cham- 
ber. The  facts  were,  that  steam-engines  were  designed  for  the  ship, 
and  several  parts  which  had  been  made  so  as  to  fit  each  other,  forming 
a  considerable  portion  of  a  pair  of  steam-engines,  were  spoken  of  con- 
stantly by  the  builder,  before  his  bankruptcy,  as  belonging  to  the 
"Britannia"  engines,  that  being  the  name  of  the  ship.  There  was 
also  a  quantity  of  iron  plates  and  iron  angles  specially  made  and  pre- 
pared to  be  riveted  to  the  ship,  lying  partly  at  her  wharf  and  partly 
elsewhere,  as  well  as  other  materials  in  like  condition,  intended,  man- 
ufactured, and  prepared  expressly  for  the  ship,  but  not  yet  fixed  or 
attached  to  her.  The  Queen's  Bench,  after  holding  that  the  prop- 
erty in  the  ship  had  passed,  simply  added,  "  and  if  this  be  so,  it  was 
scarcely  contended  but  that  the  same  decision  ought  to  be  come  to 
with  respect  to  the  engines,  plates,  irons,  and  planking,  designed  and 
in  course  of  preparation  for  her,  and  intended  to  be  fixed  in  her.  The 
question  as  to  these  last  seems  to  be  governed  by  the  decision  as  to 
the  rudder  and  cordage  in  Woods  v,  Russell."  But  in  the  Exchequer 
Chamber  8  the  decision  was  reversed,  Jervis,  C.  J.,  giving  the  judgment 
of  the  Court,  composed  of  himself,  Pollock,  C.  B.,  Alderson  andBram- 
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well,  BB.,  and  Cresswell,  Crowder,  and  Willes,  JJ.  It  was  held  that 
it  did  not  at  all  follow,  because  the  ship  as  constructed  from  time  to 
time  became  the  property  of  the  party  paying  for  her  constroction, 
that  therefore  the  materials  destined  to  form  a  part  of  the  ship  also 
passed  by  the  contract.  The  Chief  Justice  said :  '^  The  question  is, 
What  is  the  contract  ?  The  contract  is  for  the  purchase  of  a  ship,  not 
for  the  purchase  of  everything  in  use  for  the  making  of  the  ship.  I 
agree  that  those  things  which  have  been  fitted  to  and  formed  part  of  the 
ship  would  pass^  even  though  at  the  moment  they  were  not  atteiched  to 
the  vessel.  But  I  do  not  think  that  those  things  which  had  merely 
been  bought  for  the  ship  and  intended  for  it  would  pass  to  the  plain- 
tiff. Nothing  that  has  not  gone  through  the  ordeal  of  being  approved 
as  part  of  the  ship^  passes^  in  my  opinion^  under  the  contract^  The 
other  judges  concurred,  and  the  case  was  sent  back  to  the  arbitrator 
for  a  new  award  on  these  principles,  which  must  now  be  taken  to  be 
the  settled  law  on  the  point  under  consideration.^ 

In  the  opinion  delivered  by  Jervis,  C.  J.,  Woods  v.  Russell  was 
doubted  on  the  question  of  the  rudder  and  cordage,  and  Goss  v.  Quin- 
ton  was  not  only  doubted  by  the  learned  Chief  Justice,  but  was  un- 
favourably mentioned  by  other  Judges  during  the  argument.  Cress- 
well,  J.,  also  said :  ^^  I  am  not  now  better  satisfied  with  the  ruling 
respecting  the  rudder  and  cordage  in  Woods  v.  Russell  than  I  was 
years  ago." 

§  343.  Upon  the  third  proposition  stated  at  the  beginning  of  this 
chapter,  the  reported  case  most  directly  in  point  is  Bishop  v.  Sbillito.^ 
It  was  trover  for  iron  that  was  to  be  delivered  under  a  contract,  which 
stipulated  that  certain  bills  of  the  plaintiff  then  outstanding  were  to 
be  taken  out  of  circulation.  The  defendant  failed  to  comply  with  his 
promise  after  the  iron  had  been  in  part  delivered,  and  the 'plaintiff 
thereupon  stopped  delivery  and  brought  trover  for  what  had  been  de- 
livered. Abbott,  C.  J.,  left  it  to  the  jury  to  say  whether  the  delivery 
of  the  iron  and  the  re-delivery  of  the  bills  were  to  be  contemporary, 
and  the  jury  found  in  the  affirmative.  Scarlett  contended  that  trover 
would  not  lie  ;  that  the  only  remedy  was  case  for  breach  of  contract. 
Held,  on  th^  facts  as  found  by  the  jury,  that  the  delivery  was  con- 
ditional only,  and  the  condition  being  broken,  trover  would  lie.  Bay- 
ley,  J.,  added :  ^^  If  a  tradesman  sold  goods,  to  be  paid  for  on  delivery, 
and  his  servant  by  mistake  delivers  them  without  receiving  the  money, 
iie  may,  after  demand  and  refusal  to  deliver  or  pay,  bring  trover  for 
his  goods  against  the  purchaser.^' 

§  344.  The  principle  of  this  decision  is  fully  recognized  by  the 
judges  in  Brandt  v.  Bowlby,^  when  holding  that  the  property  in  a 

1  See  Baker  v.  Graj,  17  C.  B.  462  ;  25  L.  ^  2  B.  &  Aid.  829,  note  (a). 
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cargo  ordered  by  one  Berkeley  did  not  pass  to  him,  because  by  the 
terms  of  the  bargain  he  was  to  accept  bills  for  the  price  as  a  condition 
concurrent  with  the  delivery,  and  had  refused  to  perform  this  condi- 
tion.^ So  in  Swain  v.  Shepherd,*  it  was  held  by  Parke,  B.,  that  if 
goods  are  sent  on  an  order,  to  be  returned  if  not  approved,  the  prop- 
erty remains  in  the  vendor  till  approval. 

§  345.  To  the  same  effect  was  the  judgment  of  Lord  EUenborough 
in  Barrow  v.  Coles.^  This  was  trover  for  100  bags  of  coffee  shipped 
by  Norton  and  Fitzgerald  of  Demerara.  They  drew  for  the  value 
upon  one  Voss,  in  favour  of  Barrow  the  plaintiff,  and  sent  to  the  latter 
the  bill  of  lading  attached  to  the  bill  of  exchange.  The  bill  of  lading 
was  endorsed  so  as  to  make  the  coffee  deliverable  to  Voss  if  he  should 
accept  and  pay  the  draft ;  if  not,  to  the  holder  of  the  draft.  When 
the  bill  of  exchange  was  sent  with  the  bill  of  lading  to  Voss,  he  ac- 
cepted the  bill  of  exchange,  which  was  returned  to  the  plaintiff,  but 
detached  the  bill  of  lading,  which  he  endorsed  to  the  defendant  for  a 
valuable  consideration.  He  did  not  pay  the  bill  of  exchange.  Lord 
EUenborough  said  that  the  coffees  were  deliverable  to  Voss  only  con- 
ditionally ;  that  the  defendant  had  notice  of  this  condition  by  the  en- 
dorsement on  the  bill  of  lading,  and  that  by  the  dishonour  of  the  bill 
of  exchange  the  property  vested  in  the  holder  of  the  bill  of  exchange, 
not  in  Voss  or  his  assigns. 

In  a  very  old  case.  Mires  v.  Solesby,^  the  agreement  was  that  one 
Alston  should  take  home  some  sheep  and  pasture  them  for  the  owner 
at  an  agreed  price  per  week  till  a  certain  date,  and  if  at  that  date 
Alston  would-  pay  a  fixed  price  for  the  sheep  he  should  have  them. 
Before  the  time  arrived  the  owner  sold  the  sheep,  which  were  still  in 
Alston's  possession,  to  Mires,  the  plaintiff,  and  the  Court  held  that  the 
property  had  not  vested  in  Alston,  the  condition  of  payment  not  hav- 
ing been  performed,  and  that  Mires  could  maintain  trover  for  them 
under  his  purchase. 

§  345  a.  Under  the  now  common  form  of  agreement  for  the  hire 
and  conditional  sale  of  furniture,  the  price  to  be  paid  by  instiilments, 
the  property  in  the  furniture  does  not  pass  until  all  the  instalments 
have  been  paid. 

Thus  in  Ex  parte  Crawcour,^  where  there  was  an  agreement  between 
Crawcour  and  one  Robertson  for  the  hire  of  some  furniture,  under 
which,  if  Robertson  paid  certain  instalments  of  money  month  by 
month  the  furniture  was  to  become  his  property,  he  undertaking  at 
the  same  time  to  deposit  with  Crawcour,  as  collateral  security,  prom- 
issory notes  to  the  full  amount  of  the  instalments  to  be  paid ;  it  was 


1  See,  also,  2  Wins.  Saand.  47  o,  note. 
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heldy  that  until  the  payment  of  all  the  instalments,  the  property  in 
the  furniture  did  not  pass  to  Robertson. 

It  should  be  noted  that  the  agreement  in  question  expressly  provided 
that  the  property  should  not  pass  until  the  payment  of  all  the  instal- 
ments, but  it  is  submitted  that  the  result  would  have  been  the  same 
even  in  the  absence  of  any  such  provision. 

§  346.  The  cases  in  America  upon  the  subject  of  this  chapter  are 
not  in  all  respects  identical  with  those  decided  in  our  Courts. 

In  Crofoot  v.  Bennett,^  a  portion  of  the  bricks  in  a  specified  kiln 
were  sold  at  a  certain  price  per  thousand,  and  the  possession  of  the 
whole  kiln  was  delivered  to  the  vendee,  that  he  might  take  the  quan- 
tity bought.  Held,  that  the  property  had  passed  in  the  number  sold. 
Strong,  J.,  in  delivering  the  opinion,  said  :  '^  It  is  a  fundamental  prin- 
ciple pervading  everywhere  the  doctrine  of  sales  of  chattels,  that  if 
goods  be  sold  while  mingled  with  others,  by  number,  weight,  or  meas- 
ure, the  sale  is  incomplete,  and  the  title  continues  with  the  seller  until 
the  bargained  property  be  separated  and  identified.  .  .  .  The  reason 
is  that  the  sale  cannot  be  applied  to  any  article  until  it  is  clearly  de- 
signated, and  its  identity  thus  ascertained.  In  the  case  under  consid- 
eration, it  could  not  be  said  with  certainty  that  any  particular  bricks 
belonged  to  the  defendant  until  they  had  been  separated  from  the  mass. 
If  some  of  those  in  an  unfinished  state  had  been  spoiled  in  the  burn- 
ing, or  had  been  stolen,  they  could  not  have  been  considered  as  the 
property  of  the  defendant,  and  the  loss  would  not  have  fallen  apon  him. 
But  if  the  goods  sold  are  clearly  identified,  then,  although  it  may  be 
necessary  to  number,  weigh,  or  measure  them,  in  order  to  ascertain 
what  would  be  the  price  of  the  whole  at  a  rate  agreed  upon  between 
the  parties,  the  title  will  pass.  If  a  flock  of  sheep  is  sold  .at  so  much 
the  head,  and  it  is  agreed  that  they  shall  be  counted  after  the  sale,  in 
order  to  determine  the  entire  price  of  the  whole,  the  sale  is  valid  and 
complete.  But  if  a  given  number  out  of  the  whole  are  sold,  no  title 
is  acquired  by  the  purchaser  until  they  are  separated,  and  their  iden- 
tity thus  ascertained  and  determined.  The  distinction  in  all  these 
cases  does  not  depend  so  much  upon  what  is  to  be  done  as  upon  the 
object  which  is  to  be  effected  by  it.  If  that  is  specification,  the  property 
is  not  changed ;  if  it  is  merely  to  ascertain  the  total  value  at  desig- 
nated rates,  the  change  of  title  is  e£Eected.'^^ 

The  same  distinction  was  maintained  in  Groat  v.  Gile.^  The  de- 
fendant contracted  to  sell  to  the  plaintiffs  two  flocks  of  sheep,  *^  except 
two  bucks  and  a  lame  ewe,"  at  four  dollars  a  head.     The  plainti& 

1  2  ComBtock  (N.  Y.),  258.  »  51  N.  Y.  431,  where  Crofoot  v.  Bennett, 

^  See,  also,  Bradley  v.  Wheeler,  44  N.  Y.  Bradley  v,  Wheeler,  and  Kimberl j  v.  Patchin, 

495  ;  Groat  v.  Gile,  51  N.  Y.  431,  and  2  Kent,  cited  below,  were  referred  to  with  approTaL 
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had  examined  the  sheep,  and  the  excepted  animals  had  been  identified ; 
they  also  paid  twenty-five  dollars  on  account  of  the  purchase.  The 
sheep  were  to  be  taken,  and  the  balance  paid  at  a  subsequent  speci- 
fied time ;  meanwhile  the  vendor  was  to  pasture  them.  Within  the 
time  named  the  plaintiffs  paid  the  balance  of  the  purchase-money,  and 
took  away  the  sheep ;  but  meanwhile  the  defendant  had  shorn  the 
sheep,  and  converted  the  wool  to  his  own  use.  The  action  was  to  re- 
cover the  value  of  the  wool,  and  the  plaintiffs  were  held  entitled. 
The  Court  said :  "  All  the  parties  underatood  what,  particular  sheep 
and  lambs  were  intended  to  be  sold,  and  there  is  no  doubt  that  they 
were  suflBciently  identified.  Under  such  circumstances,  when  the 
terms  of  the  sale  were  agreed  on,  and  the  payment  of  twenty-five 
dollars  was  made  to  the  defendant  on  account  of  the  purchase-money 
by  the  plaintiffs,  their  liability  became  fixed  for  the  balance,  which  was 
ascertainable  by  a  simple  arithmetical  calculation  based  upon  a  count 
of  the  sheep  and  Iambs,  and  the  price  to  be  paid  per  head  for  them. 
No  delivery  of  them  or  other  act  whatever  in  relation  to  them  by 
the  defendant  was  required  or  intended.  The  plaintiffs  were  to  take 
them  without  any  agency  in  delivering  them  on  the  part  of  the  de- 
fendant, and  they  from  the  time  the  agreement  was  made  became  the 
owners  thereof." 

§  347.  In  Kimberly  v.  Patchin,^  the  owner  of  a  large  mass  of  wheat 
lying  in  bulk  gave  the  vendee  a  receipt  acknowledging  himself  to  hold 
6,000  bushels,  sold  for  a  specified  price,  subject  to  the  vendee's  order, 
and  the  title  was  held  to  have  passed  by  the  sale.  Whitehouse  v.  Frost 
(^po8t^  p.  280)  was  followed  and  approved. 

In  Russell  v.  Carrington,^  the  Court  of  Appeals  of  New  York  applied 
the  same  principle  to  similar  facts. 

§  348.  In  OHphant  v.  Baker,*  the  vendor  sold  barley  in  bulk  at  a 
certain  price  per  bushel,  the  quantity  to  be  afterwards  ascertained. 
The  barley  being  in  the  vendor's  storehouse,  which  was  to  be  surren- 
dered to  another  person  at  a  future  day,  it  was  agi'eed  that  the  barley 
should  be  allowed  to' remain  in  the  storehouse  till  the  vendor  trans- 
ferred the  possession  of  the  building  ;  and  the  purchaser  agreed  with 
the  transferee  of  the  building  to  pay  storage  after  that  time.  The 
goods  were  destroyed  by  fire  before  being  measured,  but  after  the 
building  had  passed  out  of  the  possession  of  the  vendor.  Held,  that 
the  facts  showed  an  intention  to  pass  the  property  in  the  barley 
notwithstanding  it  had  not  yet  been  measured,  and  that  the  loss  must 
fall  on  the  buyer. 

§  349.  In  Rourke  v.  BuUens,*  the  vendor  sold  a  hog  on  credit,  the 


1  19  N.  Y.  330.  See,  also,  Foot  v.  Marsh, 
51  N.  Y.  288,  where  Kimberlj  v.  Fatchin 
was  distin^oished. 

a  42N.  Y.  118. 


«  5  Denio  (N.  Y),  379. 
«  8  Graj   (Mass.),  549. 
Moore,  102  Mass.  443. 


See  Marble  v. 
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hog  to  be  kept  and  fattened  till  the  buyer  called  for  it,  and  then  to 
be  paid  for  at  the  current  market  price  according  to  its  weight  when 
called  for,  and  this  was  held  to  be  a  contract  purely  executory,  not 
passing  the  property  to  the  buyer. 

§  350.  In  Cushman  v.  Holyoke,^  where  the  property  had  actoallj 
passed  to  the  purchaser  in  goods  that  were  to  be  taken  by  him  to 
another  place,  and  there  measured  to  fix  the  price,  it  was  held  that 
the  vendor,  and  not  the  purchaser,  must  bear  the  loss  and  deprecia- 
tion in  measurement  incident  to  the  removal  according  to  the  common 
course  of  conveyance. 

§  351.  The  cases  of  Woods  v.  Russell  and  Clarke  v.  Spence  have  not 
met  with  universal  acceptance  in  America.  Thus,  in  Andrews  v.  Du- 
rant,^  the  New  York  Court  of  Appeals  held,  in  a  case  where  the  fac4x 
were  similar  to  those  in  the  above  cases,  that  the  property  did  not 
pass  to  the  party  ordering  the  goods  till  the  completion  of  the  work ; 
and  the  same  decision  was  given  in  Massachusetts  in  Williams  v.  Jack- 
man,^  decided  in  the  Supreme  Judicial  Court  in  January,  1861.  In 
these  two  cases  the  decision  of  the  Exchequer  Chamber  in  Wood  v. 
Bell  ^  was  not  before  the  Courts,  not  being  cited  in  the  latter  case,  and 
the  former  case  bearing  date  in  1853,  three  years  before  the  decision 
in  the  Exchequer  Chamber. 

In  Briggs  v.  A  Light  Boat,^  there  was  a  contract  to  build  three 
light  vessels  for  the  United  States,  and  to  deliver  them  completed 
within  a  fixed  time,  and  to  be  governed  during  the  progress  of  the 
building  by  the  directions  of  an  agent  of  the  United  States,  and  to 
perform  the  work  to  his  satisfaction,  for  a  price  to  be  paid  after  their 
completion  ;  and  it  was  provided  that  the  United  States  might  at  any 
time  declare  the  contract  null.  It  was  held  that  under  this  contract 
no  title  to  the  vessels  passed  to  the  United  States  until  their  comple- 
tion and  delivery.  Bigelow,  C.  J.,  in  an  exhaustive  judgment,  says  at 
p.  292  of  the  report :  ^^  Upon  established  principles  of ,  law,  we  think 
it  clear  that  no  property  in  the  vessel,  which  is  the  subject  of  contro- 
versy in  this  action,  vested  in  the  United  States- until  the  vessel  was 
completed  and  delivered,  in  pursuance  of  the  contract  with  the  builder. 
The  general  rule  of  law  is  well  settled  and  familiar,  that  under  a  con- 
tract for  building  a  ship  or  making  any  other  chattel,  not  subsisting  in 
specie  at  the  time  of  the  contract,  no  property  vests  in  the  purchaser 
during  the  progress  of  the  work,  nor  until  the  vessel  or  other  chattel 
is  finished  and  ready  for  delivery.  To  this  rule  there  are  exceptions, 
founded  for  the  most  part  on  express  stipulations  in  contracts^  by 
which  the  property  is  held  to  vest  in  the  purchaser  from  time  to  time 
as  the  work  goes  on.     It  is  doubtless  true  that  a  particular  agreement 


1  34  Maine,  289. 

«  1  Kernan  (N.  Y.),  35. 

>  16  Gray  (Mass.),  514. 


*  6  E.  &  B.  355 ;  25  L.  J.  Q.  B.  321. 
«  89  Mass.  287. 
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iu  a  contract  concerning  the  mode  or  time  of  making  payment  of  the 
purchase-money,  or  providing  for  the  appointment  of  a  superintendent 
of  the  work,  may  have  an  important  bearing  in  determining  the  ques- 
tion whether  the  property  passes  to  the  purchaser  before  the  comple- 
tion of  the  chattel.  It  is,  however,  erroneous  to  say,  as  is  sometimes 
stated  by  text-writers,  that  an  agreement  to  pay  the  purchase-money 
in  instalments,  as  certain  stages  of  the  work  are  completed,  or  a  stip- 
ulation for  the  employment  of  a  superintendent  by  the  purchaser  to 
overlook  the  work,  and  see  that  it  is  done  according  to  the  tenor  of  the 
contract,  will  of  itself  operate  to  vest  the  title  in  the  person  for  whom 
the  chattel  is  intended.  Such  stipulations  may  be  very  significant,  as 
indicating  the  intention  of  the  parties,  but  they  are  not  in  all  cases 
decisive.  Both  of  them  may  coexist  in  a  particular  case,  and  yet  the 
property  may  remain  in  the  builder  or  manufacturer.  Even  in  Eng- 
land, where  the  cases  go  the  farthest  in  holding  that  property  in  a 
chattel  in  the  course  of  construction  under  a  contract  passes  to  and 
vests  in  the  purchaser,  these  stipulations  are  not  always  deemed  to  be 
conclusive  of  title  in  him.  It  is  a  question  of  intent  arising  on  the  in- 
terpretation of  the  entire  contract  in  each  case.  If,  taking  all  the  stip- 
ulations together,  it  is  clear  that  the  parties  intended  that  the  property 
should  vest  in  the  purchaser  during  the  progress  of  the  work,  and  be- 
fore its  completion,  effect  will  be  given  to  such  intention,  and  the 
property  will  be  held  to  pass  accordingly  ;  but,  on  the  other  hand,  it 
will  not  be  deemed  to  have  passed  out  of  the  builder,  unless  such  in- 
tent is  clearly  manifested,  but  the  general  rule  of  law  will  prevail." 
And  he  then  proceeded  to  show  that,  upon  the  contract  before  him, 
no  intention  was  indicated  to  take  the  case  out  of  the  general  rule,' 
but,  on  the  contrary,  there  were  several  stipulations  which  clearly 
showed  a  different  intention. 


AMERICAN  NOTE. 

§§  818-351.  Conditional  sale  of  Specific  chattels.  1.  In  Amer- 
ica, also,  it  is  well  settled  that  if  by  the  terms  of  the  contract  anything  i  to  be 
done  by  the  vendor,  by  way  of  finishing  the  goods,  or  getting  them  ready  for 
delivery  (not  now  speaking  of  weighing,  measuring,  or  coanting  merely),  the 
title  does  not  pass  until  this  is  done,  anless  the  contrary  intention  clearly  ap- 
pears from  the  terms  of  the  sale,  the  language  and  condact  of  the  parties  as 
applied  to  known  usages  and  the  subject-matter  of  the  contract  Thus,  where 
R.  bought  of  H.  a  '^  fare  "  of  fish  (about  800  quintals),  at  six  dollars  per  quin- 
tal, which  H.  was  to  put  on  the  fiakes  to  dry  a  half  day  or  more,  and  then  to 
weigh  before  delivery  to  R.,  it  was  held  that  the  title  did  not  pass  before  the 
drying  and  weighing,  so  as  to  enable  the  vendor  to  sue  for  goods  sold  and  de- 
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livered.  Foster  v.  Ropes,  111  Mass.  10,  approving  Riggs  v.  MineU,  11  Cast 
210,  and  Acraman  v.  Morrice,  8  C.  B.  449.  There  was  do  question  here  of 
separation  from  a  larger  mass.  See,  also,  Halterline  v.  Rice,  62  Barb.  593; 
"West  Jersey  Railroad  Co.  r.  Trenton  Car  Works,  32  N.  J.  L.  517  ;  Groff  r. 
Belche,  62  Mo.  400 ;  Bond  v.  Greenwald,  4  Heisk.  453. 

In  Hale  v,  Hantley,  21  Vt  147,  H.  sold  C.  all  the  charcoal  in  several  pits  be 
was  burning,  at  $3.50  per  100  bushels,  and  by  the  contract  H.  was  to  finish 
burning,  and  deliver  the  coal  at  C.'s  place  of  business.  When  the  barning  was 
about  done,  but  before  the  coal  had  been  measured,  or  any  delivered  to  C,  it 
was  attached  by  H.'s  creditors.  Held,  that  the  title  had  not  passed  to  C,  even 
as  between  the  parties.  So  where  G.  sold  F.  a  quantity  of  cider,  which  G.  was 
to  deliver  in  barrels  to  the  carrier,  take  his  receipt  therefor,  and  forward  it  to 
F.  with  a  draft  on  him  for  the  price,  and  a  portion  of  the  barrels  had  been 
delivered  to  the  carrier,  but  not  being  a  car-load  the  carrier  had  not  given  a 
receipt  for  them,  and  some  barrels  were  lost  or  stolen  before  the  transit  began. 
it  was  held  that  the  title  had  not  so  far  vested  in  the  buyer  as  to  prevent  the 
seller  from  recovering  the  value  of  the  lost  barrels  from  the  carrier.  Gilbert 
V.  N.  Y.  Central  R.  R.  Co.  4  Hun,  378 ;  Allen  v.  Chapman,  17  Weekly  Dig.  515. 
See,  also,  Gibbs  v.  Benjamin,  45  Vt.  124;  Fuller  t;.  Bean,  34  N.  H.  290, 
where  the  authorities  are  fully  collected.  Frescott  v.  Locke,  51  N.  H.  94,  also 
contains  a  valuable  discussion  of  this  subject,  although  the  decision  turned  upon 
the  question  whether  there  had  been  an  ^* acceptance  and  receipt"  under  the 
Statute  of  Frauds,  rather  than  upon  the  point  whether  the  title  passed  at  com- 
mon law.  See,  also,  Messer  v.  Woodman,  22  N.  H.  172.  So  if  at  the  time  of 
sale  it  is  understood  and  intended  by  the  parties  that  some  other  act  is  to  be 
done  to  complete  the  sale,  such  as  a  formal  delivery  of  a  bill  of  sale,  the  trans- 
fer is  not  complete  until  such  act  is  done  ;  not  because  a  formal  bill  of  sale  is 
ordinarily  necessary,  but  because  the  parties  in  that  particular  case  agreed  it 
should  be  done  before  the  sale  was  to  be  complete.  Higgins  v.  Chessman,  9 
Fick.  10.  See,  further,  Keeler  v.  Vanderveroi  5  Lans.  315,  and  cases  cited. 
So  in  a  sale  of  cotton  to  be  ginned  or  bailed  by  the  seller,  the  title  oaay  not 
pass  until  that  is  done,  even  though  fully  paid  for.  See  Smith  v.  Spark  man, 
55  Miss.  649 ;  Pritchett  v.  Jones,  4  Rawle,  260 ;  Screws  v.  Roach,  22  Ala.  675. 

In  Comfort  t;.  Kiersted,  26  Barb.  472,  D.  agreed  to  manufacture  for  K.  a 
quantity  of  shingles,  '*  to  be  the  property  of  K.  as  fast  as  made,"  and  D.  was  to 
deliver  them  at  K.'s  store.  D.  made  a  part  of  the  shingles,  but  did  not  de- 
liver them,  and  they  were  sold  to  C.  on  an  execution  against  D.  K.  then  took 
away  the  shingles  from  C. ;  but  it  was  held  that  no  title  to  the  shingles  vested 
in  K.  before  delivery. 

Ordinarily,  in  a  sale  of  a  large  quantity  of  goods  to  be  finished  and  delivered 
at  the  buyer's  place  of  business,  if  part  are  finished  and  delivered,  the  title  to 
such  may  so  far  pass  as  to  make  them  attachable  as  the  property  of  the  buyer. 
Hyde  v,  Lathrop,  2  Abb.  App.  Cas.  436 ;  Thompson  v,  Conover,  32  N.  J.  L. 
466 ;  Dunning  v.  Gordon,  4  Up.  Can.  Q.  B.  399. 

2.  Weighing  and  Measuring.  —  So  if  also,  by  a  fair  construction  of  the 
contract,  the  vendor  is  to  weigh  or  measure  the  articles  sold,  in  order  to  ascer- 
tain the  whole  sum  to  be  paid,  as  where  an  unknown  quantity  is  sold  by  the 
pound,  yard,  etc.  (not  yet  speaking  of  separation),  the  title  does  not  generally 
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pass  until  the  vendor  has  done  his  part,  unless  the  contrary  intent  sufficiently 
appears ;  not  because  weighing  or  measuring  is,  in  and  of  itself,  important,  but 
because  the  parties  have  agreed  that  the  vendor  should  do  it  before  the  title 
passes :  therefore  it  must  be  done.  See  Kein  v,  Tupper,  52  N.  Y.  550 ;  The 
£lgee  Cotton  Cases,  22  Wall.  180 ;  McClung  v.  Kelley,  21  Iowa,  508;  Rob- 
ertson t;.  Strickland,  28  Up.  Can.  Q.  B.  221 ;  O'Neil  v.  Mcllmoyle,  84  lb. 
236 ;  Jennings  r.  Flanagan,  5  Dana,  217 ;  Nicholson  v.  Taylor,  31  Penn.  St 
128;  Sherwin  v.  Mudge,  127  Mass.  547;  Frost  v.  Woodruff,  54  LI.  156;  Mo- 
Donough  v.  Satton,  35  Mich.  1 ;  Pike  v.  Vaughn,  39  Wise.  499.  In  Devane 
V.  Fennell,  2  Ired.  37,  S.  bought  a  raft  of  timber  of  D.  at  four  dollars  per  thou- 
sand, **  when  inspected  and  measured.*'  The  timber  was  lying  in  the  timber 
pen  with  other  timber  of  S. ;  but  before  any  inspection  or  measurement,  it  was 
wrongfully  taken  away  by  F.  Held,  that  D.  could  maintain  trespass  against 
F.,  as  the  title  had  not  passed  to  S.  And  see  AUman  v,  Davis,  2  Ired.  12. 
In  Davis  v.  Hill,  3  N.  H.  382,  the  defendant  sold  the  plaintiff  ^*  three  tons  of 
hay,  to  be  weighed  out  of  the  large  mow  in  my  barn,  any  time  when  said  Davis 
may  see  fit  to  move  the  same,  at  eight  dollars  per  ton."  D.  subsequently  de- 
manded the  hay,  and,  on  refusal,  brought  trover.  Held,  that  the  contract 
clearly  contemplated  that  the  vendor  should  in  part  at  least  do  the  weighing, 
and  until  that  was  done  no  property  passed.  See,  also,  Oilman  v.  Hill,  36 
N.  H.  311 ;  Abat  v,  Atkinson,  21  La.  An.  414.  In  Nesbit  v,  Burry,  25  Penn. 
St.  209,  it  was  held,  that  if  by  the  contract  the  weighing  was  to  take  place  be- 
fore the  sale  was  completed,  and  the  mode  of  weighing  agreed  upon  failed,  and 
the  vendor  refused  to  have  the  articles  weighed  in  any  other  way,  or  to  deliver 
them,  the  title  did  not  pass.  In  Joyce  v.  Adams,  8  N.  Y.  291,  A.  sold  J.  259 
bales  of  cotton,  at  13^  cents  a  pound,  and  J.  paid  down  $5  per  bale.  By  the 
bargain,  J.  was  also  to  pay  for  storage,  insurance,  and  interest,  the  cotton  being 
'^  deliverable  thirty  days  from  date,  cash  on  delivery."  The  custom  was  for 
the  seller  to  weigh  the  cotton  at  his  own  expense,  and  repair  the  bales  if  need 
be,  and  send  the  weigher's  certificate  to  the  buyer,  with  a  bill  of  the  parcels, 
weight,  and  price.  Before  this  was  done,  the  cotton  was  destroyed  by  fire,  in 
the  possession  of  A.,  and  J.  brought  suit  to  recover  back  his  advance  of  $5 
per  bale.  Held,  the  title  had  not  passed,  and  that  he  could  recover.  So,  in 
Strauss  v.  Ross,  25  Ind.  300,  R.  sold  S.  his  entire  crop  of  wool  for  1864,  at  80 
cents  a  pound.  S.  paid  $20  down,  and  was  by  a  certain  day  to  call  on  R.,  go 
to  a  neighboring  town,  have  the  wool  weighed,  and  pay  the  balance  of  the  pur- 
chase-money. S.  did  not  call  on  R.  at  the  time  stated,  and  R.  sold  the  wool 
at  an  advance  to  other  parties.  Held,  that  the  title  did  not  vest  in  S.,  and  that 
he  could  not  recover  damages  of  R.  for  non-delivery  of  the  wool.  See,  also, 
Lester  t;.  Fast,  49  Ind.  588,  and  cases  cited.  In  Smart  v,  Batchelder,  57  N. 
H.  140,  B.  had  about  80,000  feet  of  pine  boards,  part  round-edged  and  part 
square-edged.  He  sold  to  W.,  at  $19.50  per  M,  all  the  merchantable  boards 
of  the  square-edged  pile.  By  the  contract,  B.  was  to  deliver  the  boards  at  Do- 
ver, where  they  could  be  sawed,  and  they  were  to  be  paid  for  when  all  were 
delivered  and  the  quantity  ascertained.  After  part  had  been  delivered  at  D. 
and  surveyed,  but  not  paid  for,  the  rest  were  attached  by  a  creditor  of  B.,  and 
it  was  held  that  the  title  had  not  passed  to  W.  See,  also,  Warren  v.  Buck- 
minster,  24  N.  H.  336 ;  Uhlman  v.  Day,  38  Hun,  298 ;  Wilkinson  v.  Holiday, 
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38  Mich.  386 ;  Jones  v.  Bearce,  25  Ark.  545 ;  Galloway  v.  Week,  54  Wise. 
608;  Home  Ids  Co.  v.  Heck,  65  111.  111.  Lingham  v.  Eggleston,  27  Midi. 
324,  is  a  very  interesting  case  on  this  point  It  was  a  sale  of  a  large  qoantitT 
of  lumber,  which  was  specifically  designated,  so  that  no  question  of  idencitj 
arose,  but  which  contained  different  qualities,  at  different  prices,  the  amoant  of 
each  quality  being  unknown.  The  vendor  was  to  deliver  it  on  board  the  cars 
at  the  place  of  sale,  whenever  requested  by  the  vendees.  The  contract  did  nd 
provide  how  and  by  whom  the  inspection  and  measurement  should  be  made ; 
and  as  to  the  quantity  of  each  quality,  and  consequently  as  to  the  amount  to  be 
paid,  there  were  great  differences  of  opinion.  Part  of  the  purchase-mooej 
had  been  paid,  and  part  of  the  lumber  loaded  on  the  cars ;  but  the  great  bulk  of 
it  had  not  been  assorted,  inspected,  or  measured,  when  the  whole  was  con- 
sumed by  fire.  Held,  that  the  sale  was  not  so  complete  that  the  vendor  could 
recover  the  price.  See,  also.  First  National  Bank  v.  Crowley,  24  Mich.  492 ; 
Begole  t;.  McEenzie,  26  lb.  470 ;  Hahn  v.  Fredricks,  30  lb.  223. 

In  McDonald  v.  Hewett,  15  Johns.  349,  N.  sold  M.  a  lot  of  timber  on  the 
bank  of  the  Hudson  River.  N.  was  to  deliver  the  same  in  New  York  city, 
and  M.  was  to  pay  for  the  same  when  delivered,  inspected,  and  measure  in 
New  York.  N.  sent  the  timber  to  New  York,  but  refused  to  deliver  it  to  M., 
and  transferred  it  to  other  parties.  Held,  the  sale  was  not  complete,  as  it  had 
not  been  inspected  and  measured.  See,  also,  Rapelye  v.  Mackie,  6  Cow.  250, 
where  part  had  been  delivered ;  Cutwater  v.  Dodge,  7  Cow.  85,  which,  bow- 
ever,  also  involved  an  acceptance  and  receipt  For  a  similar  reason,  although 
delivery  is  not  ordinarily  necessary  to  pass  the  title  as  between  the  parties,  yet 
they  may  expressly  or  even  impliedly  make  it  a  condition  precedent,  and  if  so 
it  governs.  Mason  v.  Thompson,  18  Pick.  305 ;  Brown  v.  Childs,  2  DuvaQ, 
314,  an  excellent  illustration;  Tompkins  v.  Tibbits,  1  Hannay  (N.  B.),  317; 
Sneathen  v.  Grubbs,  88  Penn.  St.  147 ;  Thompson  v.  Cincinnati,  &c.  R.  R. 
Co.  1  Bond,  152  ;  Cougar  t;.  Galena,  &&  R.  R.  Co.  17  Wise  477  ;  The 
Venus,  8  Cranch,  275  ;  Suit  v.  Woodhall,  113  Mass.  394 ;  Devine  v.  Edwardft, 
101  111.  138.  But  the  language  of  the  contract  may  be  such  as  to  clearly  in- 
dicate that  the  parties  intended  that  the  title  should  pass  instantly,  although 
something  is  still  to  be  done  by  the  vendor  to  make  the  goods  deliverable,  or 
to  deliver  them.  Sprague  v.  King,  1  Pngsley  &  B.  (N.  B.)  241 ;  Harrington 
V.  Cormier,  3  Pugsley,  216;  Gibson  v.  McKean,  lb.  299;  Bank  of  Upper 
Canada  v.  Killaly,  21  Up.  Can.  Q.  B.  9;  Burnett  v.  McBean,  16  lb.  466: 
Lynch  v.  O'Donnell,  127  Mass.  311 ;  Terry  v.  Wheeler,  25  N.  Y.  520;  Weld 
V.  Came,  98  Mass.  152 ;  Dyer  v.  Libby,  61  Me.  45 ;  Boynton  v.  Veazie,  24 
Me.  286;  Underbill  v.  Boom  Co.  40  Mich.  660;  Muskegon  Boom  Co.  r. 
Underbill,  43  lb.  629.  So  it  may  be  apparent  from  the  nature  of  the  contract 
that  the  title  shall  pass  as  fast  as  delivered,  or  when  delivered,  even  though 
by  the  contract  the  vendor  is  bound  to  measure  the  goods.     Pike  t;.  Vaughn, 

39  Wise.  499,  and  cases  cited.  Or  to  do  something  else  to  the  property  after 
it  has  been  delivered.     Mt  Hope  Iron  Co.  v,  Buffinton,  103  Mass.  62. 

So,  also,  there  is  abundant  authority  for  saying  that,  although  a  large  and 
unknown  quantity  of  goods  may  be  sold  by  the  pound,  foot,  or  yard,  yet,  if  the 
vendor  is  not  bound  to  measure  or  weigh  before  delivery,  but  delivers  the  whole 
to  the  buffer,  the  mere  fact  that  the  precise  quantity  is  not  then  known,  and  so 
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the  whole  price  Dot  ascertained,  does  not  prevent  the  title  from  passing ;  and 
if  the  buyer  afterwards  does  the  weighing,  or  if  the  vendor  can  ascertain  the 
weight  in  any  way,  he  can  recover  for  goods  sold  and  delivered.  These  cases 
proceed  largely  on  the  ground  that  the  particular  contract  did  not  require  that 
the  articles  should  be  weighed  or  counted  before  the  title  should  pass,  but  that 
the  same  might  be  as  well  done  by  the  buyer,  or  any  one,  after  delivery.  It 
is  simply  a  question  of  intention.  Scott  v.  Wells,  6  Watts  &  Serg.  357,  a  lead- 
ing case  in  Pennsylvania;  Bigley  t;.  Risher,  63  Penn.  St.  155;  Burrows  t;. 
Whitaker,  71  N.  Y.  291 ;  Dennis  t;.  Alexander,  8  Penn.  St  51 ;  Adams  Min- 
ing Co.  V,  Senter,  26  Mich.  74;  South-western  Freight  Co.  v.  Stanard,  44 
Mo.  71 ;  Ober  v.  Carson,  62  lb.  209  ;  Tyler  v.  Strang,  21  Barb.  198 ;  Crofoot 
V.  Bennett,  2  Comst  258,  an  important  case  on  this  point ;  Hyde  v.  Lathrop, 
2  Abb.  App.  Cas.  436  ;  Bradley  v.  Wheeler,  44  N.  Y.  495 ;  Allen  v.  Maury, 
66  Ala.  10;  Kaufman  v.  Stone,  25  Ark.  337;  Upson  v.  Holmes,  51  Conn. 
500 ;  Bell  t;.  Farrar,  41  111.  400 ;  Odell  v.  Boston  &  Maine  R.  R.  Co.  109 
Mass.  50;  Magee  v.  Baiingsley,  3  Ala.  679;  Seckell  v.  Scott,  66  111.  106,  re- 
viewing the  cases;  Chamblee  t;.  McKenzie,  31  Ark.  155  ;  Baldwin  v.  Double- 
day,  4  New  E.  Rep.  124  (Vt  1887).  Riddle  v.  Varnum,  20  Pick.  280  (1838), 
is  a  leading  case  on  this  subject  in  Massachusetts.  In  this  it  was  distinctly 
held  that  where  the  property  sold  was  in  a  state  ready  for  4®livery,  and  pay- 
ment is  not  a  condition  precedent  to  the  transfer,  it  may  well  be  the  under- 
standing of  the  parties  that  the  sale  is  perfected,  and  the  interest  passes  imme- 
diately to  the  vendee,  although  the  weight  or  measure  of  the  articles  sold  re- 
mains yet  to  be  ascertained.  Such  a  case  presents  a  question  of  the  intention 
of  the  parties  to  the  sale.  The  party  affirming  the  sale  must  satisfy  the  jury 
that  it  was  intended  to  be  an  absolute  transfer,  and  all  that  remains  to  be  done 
was  merely  for  the  purpose  of  ascertaining  the  whole  price  of  the  articles  sold 
at  the  rate  agreed  upon.  In  the  case  of  Riddle  v.  Varnum,  cited  above, 
there  was  a  sale  of  a  large  quantity  of  timber,  at  $26  per  M,  in  a  mill-pond, 
which  the  seller  agreed  in  writing  to  deliver  to  the  buyer.  The  parties  agreed 
that  the  buyer  might  procure  the  timber  to  be  measured  by  a  certain  surveyor, 
and  the  seller  agreed  to  abide  by  such  measurement.  Being  attached  by  a 
creditor  of  the  buyer,  the  seller  brought  trover  against  the  attaching  officer ;  but 
it  was  held  that  a  jury  might  well  find  that  it  was  not  a  condition  precedent  to 
the  passing  of  the  title  that  the  timber  should  be  first  measured,  and,  if  so,  that 
the  property  could  be  attached  as  the  buyer's.  This  case  has  been  cited  with 
approval  in  a  great  number  of  cases.  See,  also,  Cashman  v,  Holyoke,  34  Me. 
289.  So,  in  Maeomber  v.  Parker,  13  Pick.  175,  a  sale  of  a  portion  of  the 
bricks  in  a  brick-kiln,  at  a  certain  price  per  M,  all  of  which  were  delivered  to 
the  buyer,  it  was  held  not  necessary  that  the  counting  should  have  taken  place 
before  the  title  would  pass.  The  counting  was  not  a  condition  of  the  sale,  but 
only  for  afterwards  determining  the  exact  amount  to  be  paid.  And  see  Sahl- 
man  v.  Mills,  3  Strobh.  385  ;  Frazer  t;.  Hilliard,  2  lb.  309.  Where  the  whole 
thing  sold  is  delivered,  it  is  reasonable  to  expect  that  the  vendee  will  do  the 
weighing,  measuring,  etc.,  and  the  title  may  pass  even  before  he  has  done  it. 
See  Cunningham  v.  Ashbrook,  20  Mo.  553,  an  excellent  illustration ;  Bogy  v. 
Rhodes,  4  Greene  (Iowa),  133  ;  Sedgwick  v.  Cottingham,  54  Iowa,  512 ;  Leo- 
nard V.  Davis,  1  Black,  476 ;  Whitcomb  v.  Whitney,  24  Mich.  486 ;  Haxall  v. 
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Willis,  15  Gratt.  434;  Brewer  v.  Michigan  Salt  AssociatioD,  47  Mich.  526; 
Weld  V.  Cutler,  2  Gray,  195  ;  Sewell  v.  Eaton,  6  Wise.  490  ;  Morrow  r.  Reed 
30  lb.  81 ;  Col  well  v.  Keystone  Iron  Co.  36  Mich.  51  ;  Morgan  v.  PerkiD^ 
1  Jones  (N.  C),  171  ;  Martin  v.  Hurlbut,  9  Minn.  142;  Burroughs  v.  Whit- 
taker,  71  N.  Y.  291,  distinguishing  Kein  v.  Tupper.  But  the  language  of  a 
contract  may  be  such  that,  whether  the  weighing  is  to  be  done  by  the  seller  or 
by  the  buyer,  the  title  does  not  pass  until  that  is  done.  It  is  not  important 
who  is  to  do  the  WQighing  or  measuring,  except  as  that  fact  may  indicate  Ute 
intention  of  the  parties  as  to  the  time  the  title  is  to  pass.  Thus,  where  the  sale 
is  for  cash,  to  be  paid  for  as  soon  as  weighed,  and  no  provision  for  uncon- 
ditional delivery,  the  weighing,  and  consequently  determining  the  price  to  be 
paid,  is  a  condition  precedent  to  a  completed  sale.  Hoffman  v.  Calver,  7  Bradw. 
450 ;  and  many  other  cases.  In  Ward  v.  Shaw,  7  Wend.  404,  W.  sold  to  C- 
a  pair  of  cattle,  which  C.  was  to  take  into  his  possession,  slaughter  them,  take 
the  quarters  to  market,  weigh  them,  and  pay  $7.50  for  each  100  weight.  Im- 
mediately after  C.  took  possession,  his  creditors  attached  the  cattle  as  his,  bat 
the  title  was  held  not  to  pass  before  the  slaughtering  and  weighing,  things  to 
be  done  by  the  vendee.  And  see  Andrew  v.  Dietrich,  14  Wend.  36.  In 
Pfistner  v.  Bird,  43  Mich.  14,  A.  sold  B.  all  the  pine  trees  he  might  choose 
to  take  from  A.'^  land,  and  B.  agreed  to  pay  $1.00  per  M.  *^  for  said  pine,  so 
cut,  hauled,  and  scaled.*'  Before  B.  had  cut  any,  A.  sold  the  whole  to  other 
parties,  who  took  it  all  away.  Held,  that  B.  could  not  sustain  trespass  against 
A.'s  vendees. 

3.  Payment  by  Instalments.  Passing  from  the  subject  of  weighing, 
measuring,  etc.,  before  the  title  passes,  we  come  to  another  point.  In  Amenca 
the  prevailing  rule  is  that  in  the  sale  or  manufacture  of  things,  to  be  paid  for  bj 
instalments,  or  as  the  work  of  manufacture  progresses,  the  title  does  not  pass 
as  fast  as  the  instalments  are  paid,  but  only  when  they  are  fully  paid,  unless  the 
facts  and  circumstances  show  that  a  different  intention  existed.  The  first  is 
illustrated  by  the  frequent  sale  of  furniture,  musical  instruments,  etc.,  on  the 
'*  instalment  plan,"  so  called,  in  which  it  is  quite  generally  agreed  no  title 
passes  until  payment  of  the  last  instalment.  The  other  illustration  is  the 
building  of  a  vessel,  house,  or  other  structure,  in  which  payment  is  to  be 
made  as  the  work  progresses  ;  and  it  is  generally  held  tliat  no  title  pass^ 
as  payments  are  made,  but  only  when  fully  done,  unless  the  contract  clearly 
manifests  a  different  intention.  See  Clarkson  v,  Stevens,  106  U.  S.  505; 
Wright  V.  Tetlow,  99  Mass.  897 ;  Elliott  v.  Edwards,  85  N.  J.  L.  265,  and 
36  lb.  449  ;  Lang's  Appeal,  81  Penn.  St  18;  Coursin's  Appeal,  79  lb.  220; 
Scull  V.  Shakespear,  75  lb.  297;  Green  v.  Hall,  1  Houst.  506.  But  see 
Sandford  v.  The  Wiggins  Ferry  Co.  27  Ind.  522;  Scudder  u.  The  Calais 
Steamboat  Co.  1  Cliff.  370 ;  Bank  of  Upper  Canada  v.  Eillaly,  21  Up.  Can. 
Q.  B.  9. 

4.  Pre-payment  of  Price.  As  to  the  third  rule  of  the  text,  stated  in 
§  320,  that  the  title  will  not  pass,  if  anything  is  to  be  done  by  the  huyer  as  a 
condition  precedent  thereto,  the  American  authorities  furnish  numerous  illus- 
trations. The  most  frequent  is  that  of  payment  of  the  price.  It  being  clear 
that,  in  the  absence  of  any  credit  expressly  or  impliedly  allowed,  payment  is 
a  condition  precedent,  or  at  least  concurrent,  it  necessarily   follows  that  the 
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right  of  property  does  not  pass  until  that  is  done,  even  though  the  article  is  de- 
livered, unless  the  circumstances  show  that  the  vendor  thereby  waived  his  right 
to  immediate  payment.  Where  such  prepayment  is  the  express  condition  of 
the  sale,  there  is  no  doubt  that  the  vendor  could  retake  the  goods  from  the  ven- 
dee if  the  condition  is  not  performed.  Barrett  t;.  Pritchard,  2  Pick.  512,  a  good 
illustration  ;  Ayer  v,  Bartlett,  9  Pick.  156 ;  Reed  v.  Upton,  10  Pick.  522  ; 
Booraem  v.  Crane,  103  Mass.  522  ;  Whitwell  v,  Vincent,  4  Pick.  449,  where 
the  buyer  was  to  give  an  indorsed  note  for  the  price,  but  took  away  the  goods 
without  doing  so,  and  without  any  waiver  by  the  vendor.  Bauendahl  v.  Uorr, 
7  Blatchf.  548,  is  similar.  And,  as  between  the  parties,  undoubtedly  the  same 
rule  would  apply  when  the  condition  of  prepayment  is  only  implied.  See  Fish- 
back  V.  Van  Dusen,  33  Am.  Law  Reg.  506  and  note;  33  Minn.  111.  And 
apparently  also  to  third  parties  claiming  under  the  vendee,  except  perhaps, 
as  to  them,  a  waiver  of  the  condition  would  be  more  readily  inferred  from  the 
delivery  if  there  was  no  express  reservation  of  the  title  than  where  there 
was.  If  a  sale  was  simply  a  **cash  sale,"  no  express  reservation  of  title  being 
made,  a  voluntary  delivery  without  payment  might  well  be  considered,  at  least 
primd  facie,  a  waiver  of  prepayment,  especially  as  to  third  parties.  See  Smith 
V.  Dennie,  6  Pick.  262;  Carlton  v.  Sumner,  4  lb.  516;  Farlow  v,  £l]is,  15 
Gray,  229  ;  Scudder  v,  Bradbury,  106  Mass.  422;  Hammett  v.  Linneman,  48 
N.  Y.  399;  Bowen  v.  Buck,  13  Penn.  St.  146  ;  Upton  v.  Sturbridge  Cotton 
Mills,  111  Mass.  446 ;  Mixer  v.  Cook,  31  Me.  340;  Freeman  v.  Nichols,  116 
Mass.  309 ;  Haskins  v.  Warren,  115  lb.  514;  GU>odwin  v.  Boston  &  Lowell 
R.  R.  Ill  lb.  487.  And  as  to  third  persons,  creditors  or  purchasers  of  the 
vendee  or  his  assignee  in  insolvency,  it  is  equally  clear,  where  the  condition  of 
prepayment  is  express,  no  absolute  title  passes  until  payment,  and  therefore 
the  vendee  can  give  none  to  others.  Coggil  v.  Hartford,  &c.  R.  R.  Co.  3  Gray, 
545,  a  leading  case ;  even  though  purchased  for  resale,  Sargent  v.  Metcalf,  5 
Gray,  306.  See  Blanchard  v.  Child,  7  lb.  155  ;  Burbank  v.  Crooker,  lb. 
158;  Deshon  v,  Bigelow,  8  lb.  159;  Hirschuru  v.  Canney,  98  Mass.  150; 
Zuchtmann  v.  Roberts,  109  lb.  53  ;  Benner  v.  Puffer,  114  lb.  378 ;  Armour  v. 
Pecker,  123  lb.  145;  Chase  v.  Pike,  125  lb.  117. 

The  relation  of  the  parties  in  such  sales,  previous  to  any  breach  of  the  con- 
dition, is  somewhat  peculiar.  The  seller  still  retains  an  interest  which  he 
can  sell  and  convey,  or  which  can  be  attached  by  his  creditors,  subject  of 
course  to  the  buyer's  right  to  pay  at  the  time  stipulated,  and  so  retain  the 
property.  Bumell  v.  Marvin,  44  Vt.  277 ;  Everett  v.  Hall,  67  Me.  497 ; 
McMillan  v.  Lamed,  41  Mich.  521 ;  Hubbard  v.  BlisP,  12  Allen,  590,  though 
the  sale  here  was  after  breach  of  condition,  but  without  previous  retaking. 
And  the  risk  of  loss  from  casualty  seems  to  be  still  on  the  vendor.  Swallow 
V.  Emery,  111  Mass.  355.  And  see  Boston  Ice  Co.  v.  Royal  Ins.  Co.  12  Allen, 
381. 

On  the  other  hand,  the  buyer  also  immediately  acquires  an  interest,  a  de- 
feasible interest,  which  he  can  sell  or  convey  at  any  time  prior  to  breach  of 
condition ;  and  if  he  does  so,  and  afterwards  duly  pays  or  tenders  the  price  to 
his  vendor,  or  the  latter  waives  the  payment,  the  sub-vendee's  title  will  become 
perfect  without  any  new  transaction  or  bill  of  sale.  Day  v.  Bassett,  102  Mass. 
445 ;  Crompton  v,  Pratt,  105  lb.  255;  Currier  v.  Enapp,  117  lb.  324;  Chase 
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V.  iDgalls,  122  lb.  881 ;  Carpenter  v.  Scott,  13  R.  I.  477.  And  if  the  goods 
are  wrongfully  taken  from  a  conditional  vendee  by  a  third  party,  even  after 
breach  of  condition,  he  can  recover  their  fiill  value  of  the  wrong-doer.  Har- 
rington V.  King,  121  Mass.  269. 

But  the  conditional  vendor  cannot  recover  the  property  or  its  value  of  the 
sub- vendee  before  a  breach  of  the  condition,  unless  sonoe  such  right  was  re- 
served to  him  by  the  contract.  Newhall  v.  Kingsbury,  131  Mass.  445  ;  Fair- 
bank  V.  Phelps,  22  Pick.  535;  Vincent  v.  Cornell,  13  lb.  294;  Hard  r. 
Fleming,  34  Vt.  169 ;  Lambert  v.  McCloud,  15  Rep.  780 ;  63  Cal.  162.  Bai 
if  the  condition  of  payment  is  not  fully  complied  with  or  waived,  the  original 
vendor's  rights  become  perfect  and  absolute,  and  he  may  follow  the  property 
into  whosever  hands  it  is,  or  recover  its  ftdl  value,  and  without  any  deduction 
for  any  partial  payments  made  by  the  original  vendee  ;  they  are  all  forfeited. 
Angier  v.  Taunton  Paper  Co.  1  Gray,  621;  Colcord  v,  McDonald,  128  Mass. 
470 ;  Brown  v.  Hayes,  52  Me.  578 ;  Sage  v.  Sleutz,  23  Ohio  St.  1 ;  Sanden 
V.  Keser,  28  Ohio  St.  630 ;  Hughes  v,  Kelley,  40  Conn.  148  replevin ;  Pot^ 
ter  V.  Pettingil),  12  N.  H.  299  ;  Duke  v.  Shackelford,  56  Miss.  552 ;  Fleck  r. 
Warner,  25  Kans.  492.  And  the  buyer  could  not  recover  back,  at  least  in 
law,  the  partial  payments  made.  Haviland  v.  Johnson,  7  Daly,  297 ;  Singer 
Macb.  Co.  V.  Treadway,  4  Bradw.  57;  Latham  v,  Sumner,  89  111.  233; 
Wheelan  v.  Couch,  26  Grant's  Cb.  (Ont.)  74,  where  only  $9.00  was  unpaid  on  t 
sale  for  $1,078.  Though  some  cases  incline  to  hold  that  the  vendee  could 
equitably  have  some  beue6t  from  the  partial  payments.  See  Preston  r.  Whitoej, 
23  Mich.  267  ;  Jobnson  v.  Whittemore,  27  Mich.  470 ;  Ketcham  r.  Breunan, 
53  Miss.  596.  Marston  v,  Baldwin,  17  Mass.  606,  decides  that  the  vendor 
may  bring  replevin  against  a  creditor  of  the  vendee  without  tendering  back 
partial  payments  received.  But  whether  actual  payments  could  or  could  not 
be  recovered  back,  it  is  clear  that  a  note  given  for  such  partial  payments  could 
not  afterwards  be  collected  by  the  payee  if  he  had  retaken  the  property  for 
failure  of  some  subsequent  payment.  The  consideration  of  the  notes  fiuls. 
Hine  v,  Roberts,  48  Conn.  267 ;  Third  Nat.  Bank  v,  Armstrong,  25  MLnn. 
520 ;  Minneapolis  Harvester  Works  v.  Rally,  27  lb.  495  ;  Loomis  r.  Bragg. 
50  Conn.  228.  If  the  conditional  vendee  sells  the  property  before  breach  of 
condition,  and  a  breach  afterwards  occurs,  some  hold  the  original  vendor  can- 
not recover  the  property  or  its  value  of  an  innocent  sub-vendee,  without  a 
previous  demand  and  refusal,  since  the  original  vendee  had  then  a  right  to 
convey  his  own  interest,  more  or  less,  and  the  sale  and  purchase  was  not  tor- 
tious. All  agree  that,  if  sold  after  breach  of  condition,  or  if  removed  contrary 
to  the  agreement  of  purchase,  no  previous  demand  is  necessary  to  make  the 
sub-vendee  liable,  since  the  purchase  and  taking  by  him  was  tortious  at  the 
very  time.  Whitney  v,  McConnel,  29  Mich.  12.  In  Hill  v.  Freeman,  3  Cusb. 
257,  it  was  held  that  the  original  vendor  might  bring  replevin  against  an  at- 
taching creditor  in  such  a  case  without  any  previous  demand.  So  in  Stone  r. 
Perry,  60  Me.  48  ;  and  see  Carter  v.  Kingman,  103  Mass.  517  ;  Gilmore  r. 
Newton,  9  Allen,  171.  And  in  Solomon  v.  Hathaway,  126  Mass.  482,  replevin 
was  sustained  against  the  original  vendee,  after  breach,  without  any  other  de- 
mand. If,  by  the  contract  of  sale,  the  vendor  assumes  the  right  to  retake  the 
goods  on  breach  of  the  condition,  he  may  do  so,  and  will  not  be  liable  for  tres- 
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Cent.  R.  R.  Co.  v.  Phillips,  60  lb.  190,  and  Lacas  v.  Campbell,  88  lb.  447: 
Van  Duzor  v.  Allen,  90  lb.  499.  Waters  v.  Cox,  2  Bradw.  129,  applies  the 
Michigan  rule  over  its  own.  See  Fosdick  v.  Schall,  99  U.  S.  235 ;  Herrej 
V.  Rhode  Island  Locomotive  Works,  93  U.  S.  664. 

Indiana.  The  rule  here  seems  to  agree  with  that  of  Massachasetts,  Chia- 
som  V.  Hawkins,  11  Ind.  316;  Thomas  v.  Winters,  12  lb.  322,  between  Ten- 
der and  sub- vendee,  followed  in  Shireman  v,  Jackson,  14  lb.  459,  and  Plnm- 
mer  v,  Shirley,  16  lb.  380.  Han  way  v.  Wallace,  18  lb.  377,  between  vendor 
and  creditors  of  vendee ;  Dunbar  v.  Rawles,  28  lb.  225,  between  veDdor  and 
sub- vendee ;  Hodson  v.  Warner,  60  lb.  214,  and  McGirr  v.  Sell,  60  lb.  249. 
apply  the  rule  alike  to  creditors  and  sab-vendees,  and  all  are  approved  in 
Domestic  Sewing  Machine  Co.  v.  Arthurhultz,  63  lb.  325 ;  Baals  r.  Stewart. 
9  North  E.  Rep.  403  (1886). 

Iowa.  The  common  law  here  is  the  same  as  in  Massachusetts.  Bailey  r. 
Harris,  8  Iowa,  331,  between  vendor  and  sub-vendee ;  approved  in  Robinsoo 
V.  Chapline,  9  lb.  91,  and  followed  in  Baker  v.  Hall,  15  lb.  277.  But  in  1872 
a  statute  required  such  conditional  sales  to  be  in  writing  and  recorded,  in  order 
to  be  good  against  third  persons  without  notice.  Code,  §  1922.  Though  this 
did  not  afifect  previous  sales.  Knowlton  v,  Redinbaugh,  40  Iowa,  114 ;  Moselv 
V.  Shattuck,  43  lb.  540.  See  Thorpe  r.  Fowler,  57  lb.  541.  The  conditional 
sale  must  be  recorded  in  order  to  give  notice  to  sub- vendees.  Fash  r.  Westoo, 
52  lb.  675.  See  Budlong  v.  Cottrell,  64  lb.  234,  and  Singer  Sewing  Machine 
Co.  V.  Holcomb,  40  lb.  33. 

Kansas.  Condition  good,  even  as  against  innocent  purchasers.  Sumner 
V,  McFarlan,  15  Kans.  600;  Hallowell  v.  Milne,  16  lb.  65 ;  Hall  v.  Draper. 
2*0  lb.  137.  Fleck  v.  Warner,  25  lb.  492,  holds  that  the  vendor  may  retake 
the  article  from  the  vendee,  without  tendering  or  returning  partial  payments 
received  ;  they  are  forfeited. 

Kentucky.  The  condition  is  here  good  between  parties,  but  inoperative  as 
to  innocent  purchasers  from  the  vendee.  Yaugh  v.  Hopson,  10  Bush,  337 
(overruling  Patton  v.  McCane,  15  B.  Mon.  555)  ;  Greer  v.  Church,  13  lb.  430. 
And  by  statute,  Gren.  Sts.  c  24,  §  10,  such  sales  must  be  recorded  as  against 
purchasers.     Barney  &  Smith  Man.  Co.  v.  Hart,  22  Rep.  782  (1886). 

Maine.  At  common  law  the  Massachusetts  rule  prevailed.  Sawyer  r. 
Shaw,  9  Greenl.  47,  against  sub-vendee ;  Tibbetts  v.  Towle,  3  Fairf.  341 ;  ven- 
dor's title  good  against  third  vendee.  Whipple  v.  Gilpatrick,  19  Me.  427,  sus- 
tains trover  against  sub-vendee  without  a  demand ;  and  Leighton  v.  Steveos, 
22  lb.  252,  replevin  against  attaching  officer.  Sawyer  v.  Fisher,  32  lb.  2d; 
Crocker  v.  Gulliver,  44  lb.  491 ;  Hotchkiss  v.  Hunt,  49  lb.  219.  In  Brown 
V.  Hayes,  52  lb.  578,  the  vendor  recovered  the  whole  value  from  the  sub-ven- 
dee without  any  deduction  for  partial  payments.  Allen  v.  Delano,  55  lb.  113, 
holds,  if  the  vendor's  title  remains  until  payment,  he  owns  all  the  increase  before 
that  day,  as  a  colt  of  a  mare  sold  on  condition.  And  see  Elmore  v.  Fitcpatrick, 
56  Ala.  400  ;  Bunker  v,  McKenny,  63  Me.  529.  Stone  v.  Perry,  60  lb.  48,  that 
vendor  may  replevin  from  attaching  creditor  without  demand.  Kverett  r.  Hall, 
67  lb.  497.  By  Rev.  St.&lll,  §5,  ifa  note  is  given  for  the  price,  the  con- 
dition must  be  inserted  in  the  note,  and  if  over  $30  it  must  be  recorded ;  un- 
less that  is  done,  the  condition  is  invalid  against  subsequent  vendees.    Boynton 


CHAP,  III.]         SALE   OF  SPECIFIC   CHATTELS  CONDITIONALLY. 


273 


V.  Libbj,  62  Me.  253.  But  such  conditions  are  valid,  though  not  recorded, 
against  the  purchaser  and  his  assignee  in  insolvency.  Rogers  v.  Whitehouse, 
7 1  Me.  222.  But  Maine  courts  fully  recognize  that  a  sale  with  a  promise  to 
return^  if  not  paid  for  as  agreed,  differs  from  those  where  the  title  is  expressly 
reserved  io  the  vendor  until  payment.  Such  vendees  can  sell  and  give  a  good 
title.  See  Holbrook  v.  Armstrong,  1  Fairf.  31 ;  Dearborn  v.  Turner,  16  Me. 
17  ;  Buswell  v.  Bicknell,  17  lb.  844;  Perkins  v.  Douglass,  20  lb.  317 ;  South- 
wick  V.  Smith,  29  lb.  228. 

Maryland.  The  validity  of  such  conditional  sales,  as  between  the  parties, 
seems  necessarily  to  follow  from  the  case  of  Walsh  v.  Tyler,  39  Md.  592,  that 
trespass  will  not  lie  by  the  purchaser  against  the  vendor  for  taking  away  the 
article  because  the  price  was  not  paid.  But  it  seems  that  bond  fide  purchasers 
of  such  vendee  are  protected.  Hall  v.  Hiuks,  21  Md.  406  ;  Butler  v.  Gannon, 
53  lb.  333. 

Massachusetts.  The  common  law  is  fully  stated  already.  By  a  recent 
statute  of  Mass.,  St.  1884,  c  313,  such  conditional  sale  of  '*  furniture  or  other 
household  effects  "  must  be  in  writing. 

Michigan.  Couse  v.  Tregent,  1 1  Mich.  65,  holds  the  condition  valid  as  to 
sub-vendees.  So  in  Fifield  v,  Elmer,  25  Mich.  48.  Dunlap  v,  Gleason,  16  lb. 
158,  allows  the  vendor  to  recover  of  the  sub-vendee  if  the  vendee  removes  it 
contrary  to  the  written  agreement.  Preston  v,  Whitney,  23  Mich.  260,  in- 
clines to  think  that  partial  payments  ought  to  be  allowed  the  vendee ;  and  see 
Johnston  v,  Whittemore,  27  lb.  463.  Whitney  v.  McConnell,  29  lb.  12,  holds 
that  trover  will  lie  against  the  sub-vendee  without  a  demand.  Deyoe  v.  Jami- 
son, 33  lb.  94,  recognizes  that  the  vendor  may  waive  his  right,  and  if  so, 
cannot  afterwards  enforce  it.  Smith  v.  Lozo,  42  lb.  6,  affirms  the  general 
doctrine,  and  is  followed  in  Marquette  Man.  Co.  v,  Jeffery,  49  lb.  283. 

Minnesota.  The  condition  was  held  good  between  the  parties  in  M'Clel- 
land  V.  Nichols,  24  Minn.  176. 

Missouri.  The  condition  is  valid  between  the  parties ;  Dannefelser  v, 
Weigel,  27  Mo.  45 ;  or  sub-vendees,  Parmelee  v.  Catherwood,  36  lb.  479  ;  Lit- 
tle V.  Paige,  44  Mo.  412;  Griffin  v,  Pugh,  lb.  326;  Ridgeway  v.  Kennedy, 
52  lb.  24 ;  unless  the  vendor  loses  his  right  by  laches  or  waiver.  Robbins  v, 
Phillips,  68  lb.  100 ;  Waugler  v,  Franklin,  70  lb.  650;  Sumner  v.  Cottey,  71 
lb.  121 ;  Matthews  v,  McElroy,  79  lb.  202;  Dwyer  v.  Denny,  6  Mo.  Ap. 
578 ;  Willard  v,  Sumner,  7  lb.  577.  But  see  Rev.  Sts.  §  2507,  requiring  the 
contract  to  be  written  and  recorded.  This  does  not  protect  creditors  who  take 
in  payment  of  a  preexisting  debt.  They  are  not  '*  purchasers."  Weston  Land 
and  Cattle  Co.  v.  Plumb,  27  Fed.  Rep.  598  (1886).  See  Rogers  Locomotive 
Works  V.  Lewis,  4  Dillon,  161 ;  Heryford  v.  Davis,  102  U.  S.  235,  where  the 
contract  might  well  have  been  held  a  conditional  sale,  according  to  Judge  Brad- 
ley's dissenting  opinion.  In  Fosdick  v,  Schall,  99  U.  S.  235,  a  railroad  company 
mortgaged  all  the  property  it  then  had,  or  *'  should  thereafter  acquire."  Sub- 
sequently it  bought  cars  of  A.,  on  condition  they  should  remain  his  property 
until  paid  for,  and  put  them  upon  their  road.  It  was  held  that  the  claim  of  A. 
for  the  price  of  his  cars  was  paramount  to  the  claim  of  the  mortgagees  under 

their  mortgage,  and  an  exhaustive  collection  of  the  authorities  on  conditional 
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sales  may  be  found  on  p.  288,  cited  by  Mr.  Roberts.     See,  also,  Foadick  r. 
Car  Co.  99  U.  S.  256. 

Mississippi.  Mount  v.  Harris,  1  Sm.  &  Mar.  185,  holds  the  oonditioD 
valid  against  creditors  of  the  vendee ;  affirmed  in  Eetchum  v.  Brennaii,  53 
Miss.  597,  which  expressly  prefers  Patton  v,  McCave,  15  B.  Monr.  555,  to  the 
later  cases  in  the  same  State  overruling  it. 

Montana  also  holds  the  vendor's  title  superior  to  a  purchaser's  from  tht 
vendee.  Heinbockle  v.  Zugbaum,  5  Mont.  844  (1885),  containing  a  very  foil 
citation  of  authorities.  Silver  Bow  Mining  Co.  v.  Lawry,  12  Pac  Rep.  652; 
28  Rep.  311  (1887),  holds  that  merely  taking  a  note  for  the  price  is  not  necQS> 
sarily  a  waiver  of  the  condition. 

Nebraska.  Aultman  v.  Mallory,  5  Neb.  178,  declares  the  vendor's  daim 
superior  to  that  of  a  sub- vendee,  unless  he  has  waived  it,  or  encouraged  the  sec- 
ond sale.  The  law  of  1877,  requiring  the  contract  to  be  recorded,  was  de- 
signed to  protect  bond  fide  purchasers  and  creditors  without  notice.  A  tob- 
purchaser  with  notice  is  not  protected.     McCormick  v,  Stevenson,  13  Neb.  70. 

Nevada.  Cardinal  v.  Edwards,  5  Nev.  36,  holds  the  condition  good 
against  creditors  of  the  buyer. 

New  Hampshire.  Luey  v.  Bundy,  9  N.  H.  298,  favors  the  general  rule. 
So  does  Davis  v,  Emery,  1 1  lb.  280,  but  holds  that,  if  no  time  of  payment  is 
fixed,  the  vendor  must  demand  it  before  taking  the  property.  Porter  r.  Pet- 
tingill,  12  lb.  299,  a  leading  case,  holds  the  vendor's  claim  good  against  cred- 
itors of  the  vendee.  So  does  McFarland  v.  Farmer,  42  N.  H.  386.  Kimball 
t^.  Jackman,  42  lb.  242,  applies  the  rule  to  sub-vendees.  King  v.  Bates,  57  N. 
H.  446,  allows  the  vendor  to  reclaim  against  the  sub-vendee,  iind  so  doei 
Weeks  v.  Pike,  60  lb.  447,  citing  many  cases.  Sargent  v,  Gile,  8  N.  H.  325, 
sometimes  cited  in  favor  of  this  general  doctrine,  rather  involved  the  case  of  t 
positive  bailment  with  a  right  to  buy,  than  a  case  of  a  present  sale,  reserving 
the  title.     So  in  Holt  v.  Holt,  58  lb.  276. 

New  Jersey.  Cole  v.  Berry,  42  N.  J.  L.  308,  is  generally  relied  upon  u 
supporting  the  general  doctrines  before  stated ;  and  they  are  fully  approved  in 
the  late  case  of  Marvin's  Safe  Co.  v.  Norton,  23  Rep.  243 ;  48  N.  J.  L.  410. 

New  Mexico,  in  a  very  recent  and  well-considered  opinion,  adopts  the  pre- 
vailing rule  on  this  subject.     Redewill  v.  Gillen,  12  Pac.  Rep.  872  (1887). 

New  York.  It  may  not  be  easy  to  reconcile  all  the  decisions  on  this  sub- 
ject, but  they  apparently  warrant  these  conclusions :  — 

1.  A  condition  of  prepayment,  whether  express  or  implied,  is  always  valid 
between  the  parties,  and  although  the  goods  are  delivered,  they  may  be  retaken 
from  the  vendee,  unless  such  delivery  is  intended  as  a  waiver,  which  is  a  ques- 
tion for  the  jury.  This  is  fairly  deducible  from  the  following  casea,  which 
sometimes  contain  dicta  still  farther :  Russell  v.  Minor,  22  Wend.  659 ;  Acker 
V.  Campbell,  23  Wend.  372 ;  Van  Neste  v.  Conover,  8  Barb.  509  ;  Leven  r. 
Smith,  1  Denio,  571 ;  Herring  v.  Hoppock,  15  N.  Y.  409 ;  Fleeman  v.  Ifc- 
Kean,  25  Barb.  474;  Strong  v.  Taylor,  2  Hill,  326;  Chapman  v.  Lathrop,  6 
Cow.  110;  Smith  r.  Lynes,  5  N.  Y.  41;  Buck  v.  Grimshaw,  1  £dw.  140; 
Powell  V.  Preston,  8  T.  &  C.  644 ;  Dows  v.  Dennistown,  28  Barb.  393 ;  La- 
pin  v.  Marie,  6  Wend.  77. 

2.  The  better  considered  cases  in  New  York  hold  that  if,  by  the  expreM 
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ties ;  and  if  the  vendee  refuses  or  neglects  to  pay  after  receiving  the  propenv. 
the  vendor  may  retake  it     Henderson  v.  Lauck,  21  Penn.  St.  359  (1B55). 

Rhode  Island  agrees  with  Massachusetts.  Goodell  v,  Fairbrother,  1^ 
R.  I.  233. 

South  Carolina  also.  Durfree  v.  Harrington,  Harp.  391  ;  Reeves  r. 
Harris,  1  Bailey,  563  ;  Bennett  v,  Sims,  Rice,  421.  But  by  statute  1^4-3 
(Gen.  Sts.  ch.  zcviii.  §  6),  the  reservation  must  be  in  writing  to  affect  sub- 
sequent purchasers.  Herring  v.  Cannon,  21  So.  Car.  212,  explaining  Talmadge 
V,  Oliver,  14  So.  Car.  522.  In  Cochran  v.  Roundtree,  3  Strobh.  217,  even  be- 
fore the  statute,  an  oral  reservation  of  title  was  held  invalid  as  to  sab-Tendees. 

Tennessee.  Gambling  r.  Read,  Meigs,  281 ;  Bradshaw  v.  Thomas.  7 
Terg.  497;  Buson  v.  Dougherty,  11  Humph.  50;  Price  v.  Jones,  3  Head,^f4; 
Harding  v.  Meitz,  1  Tenn.  Ch.  610,  favor  the  prevailing  rule. 

Texas  holds  the  same  general  doctrine,  except  as  modified  by  the  8tatot«. 
Sacra  v.  Semple,  May,  1881 ;  12  Rep.  507;  Sinker  v,  Comparet,  62  Tei. 
470 ;  City  Nat.  Bank  r.  Tufts,  63  lb.  113. 

Vermont,  although  holding  that  continued  possession  by  a  vendor  after  the 
sale  warrants  his  creditors  in  attaching  it  as  still  his,  yet  steadfastly  declines  to 
allow  the  same  effect  to  the  possession  by  a  vendee  in  a  conditional  sale,  and 
maintains  the  superior  rights  of  the  conditional  vendor  over  any  and  all  other 
parties :  see  West  v.  Bolton,  4  Vt.  558,  which  was  between  the  original  parties. 
Bigelow  V,  Huntley,  8  lb.  151,  holds  that  the  vendor  may  recover  of  the  sob- 
vendee,  even  before  the  default  in  payment,  but  this  may  not  be  free  from 
doubt:  see  34  lb.  169  ;  though,  if  not  entitled  to  the  possession,  he  might  sue 
for  injury  to  the  property.  Kent  v.  Buck,  45  lb.  18.  See  Smith  v.  Foster. 
18  lb.  182  ;  Grant  v.  King,  14  lb.  3t>7.  Bradley  v.  Arnold,  16  lb.  affirms  West 
V,  Bolton.  So  does  Davis  v.  Bradley,  24  lb.  55,  and  Chafee  v,  Sherman,  :f6 
lb.  238.  Buckmaster  v.  Smith,  22  lb.  203,  gives  the  original  vendor  of  a  mare 
her  foal  after  the  sale,  as  well  as  herself.  See,  also,  Clark  v.  Haywood,  51  Ib^ 
14.  Root  V.  Lord,  23  lb.  568,  holds  that  although  the  vendor  has  recovered 
judgment  for  the  price,  he  could  still  retake  the  property,  if  the  judgment  is 
unpaid  ;  though  how  the  vendor  could  sue  for  the  price,  if  the  goods  still  be- 
long to  him,  at  least  without  waiving  his  title,  it  is  not  easy  to  see.  Ar- 
mington  v.  Houston,  38  lb.  448,  applies  the  rule,  even  though  the  veodee  has 
a  right  to  '*  consume "  the  goods.  Matthews  v,  Lucia,  55  Vt.  308,  holds  no 
demand  is  necessary  in  trover  by  vendor  against  vendee,  if  condition  is  not 
performed ;  and  that  a  breach  of  condition  is  not  waived  merely  by  accepting 
subsequent  partial  payments.  Child  v.  Allen,  33  Vt.  476,  allows  the  vendor  to 
recover  the  goods  from  the  sub-vendee,  although  the  vendee  had  much  increased 
their  value,  and  although  the  original  vendor  had  himself  once  attached  the 
goods  as  the  property  of  the  original  vendee.  See  Clark  v.  Wells,  45  Vl  4. 
Such  was  the  common  law  rule  in  Vermont,  but  now  by  statute,  originally 
passed  in  1854  (Rev.  Sts.  1880,  §  1186),  the  creditor  of  the  conditional  vendee 
in  possession  may  attach  it  as  his  by  paying  the  original  vendor  the  whole 
amount  due  within  ten  days  after  notice  of  the  amount  due ;  and  by  another 
statute  such  sale  is  invalid  as  to  creditors  unless  recorded  ;  Whitcomb  v.  Wood- 
worth,  54  Vt.  544 ;  The  Collender  Co.  v.  Marshall,  57  lb.  232 :  or  unless 
there  be  actual  notice,  as  in  Kelsey  v.  Kendall,  48  lb.  24    If  it  be  duly  re- 
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corded,  trover  lies  by  the  yendor  against  any  subsequent  purchaser.  Church  v, 
McLeod,  58  lb.  541.  See  Rowan  v.  Union  Arms  Co.  36  Vt.  124;  45  lb. 
1 60.  The  unpaid  price  must  be  tendered  by  the  attaching  creditor,  although 
not  fully  due :  Fales  v.  Roberts,  38  Vt.  503  :  otherwise  he  is  liable  to  the  ven- 
dor for  the  full  value  of  the  goods.  Duncan  v.  Stone,  45  Vt.  118  ;  Towner  v. 
Bliss,  51  lb.  59.  And  see  Hefflin  v.  Bell,  30  lb.  134.  The  property  still  be- 
ing the  vendor's,  he  may  sell  and  give  a  good  title  to  a  third  person ;  and  if 
he  does  so,  any  action  for  the  property  must  be  in  the  name  of  such  purchaser 
and  not  in  the  name  of  the  vendor.  Burnell  v.  Marvin,  44  Vt.  277.  If  the 
sale  is  in  writing  and  absolute  in  its  terms,  the  vendor  cannot,  in  an  action 
against  a  sub-vendee,  show  it  was  conditional ;  he  is  estopped.  Sanborn  v. 
Chittenden,  27  Vt  171 ;  Dixon  v.  Blondin,  58  lb.  689. 

Virginia  seems  to  favor  bond  fide  purchasers  from  the  vendee  over  the 
Tender.  Old  Dominion  Steamship  Co.  v.  Burckhardt,  31  Gratt.  664,  a  care- 
fully considered  case. 

Washington  Territory,  also.  De  Saint  Germain  v.  Wind,  13  Sa.  R. 
753. 

Wisconsin.  The  case  of  Wheeler  &  Wilson  M.  Co.  v.  Teetzlaff,  53  Wise 
211,  holds  that  vendor  cannot  maintain  replevin  against  vendee,  without  a  de- 
mand, even  though  there  has  been  a  breach  of  condition ;  citing  Cushman  v. 
Jewell,  7  Hun,  525 ;  Smith  v,  Newland,  9  lb.  553. 

Canada.  The  Canadian  law  agrees  with  the  current  of  authorities  in  the 
Uuited  States  :  Stevenson  r.  Rice,  24  Up.  Can.  C.  P.  245  (1874),  between 
vendor  and  vendee's  creditors  ;  Mason  v.  Johnson,  27  lb.  208  (1876),  between 
vendor  and  vendee.  Tuffu  v.  Mottashed,  29  lb.  539  (1879),  holds  that  re- 
plevin, however,  would  not  lie  against  an  innocent  sub-vendee,  without  a  pre- 
vious demand.  In  Walker  v.  Hyman,  1  Ont  App.  345  (1877),  the  vendor  of 
a  safe  was  allowed  to  maintain  trover  against  an  innocent  sub-vendee,  although 
he  had  painted  the  name  of  the  original  vendee  on  the  front  of  the  safe.  It 
was  held  no  estoppel.     And  see  Mason  v.  Bickle,  2  lb.  291  (1878). 

The  above  stated  differences  in  the  several  states  give  rise  to  some  interest- 
ing questions  on  the  conflict  of  laws.  Thus,  suppose  A.  buys  property  of  B. 
in  Pennsylvania,  where  the  conditional  buyer  may  sell  and  give  a  good  title  to 
a  bond  fide  purchaser,  though  he  has  not  paid  his  own  vendor,  and  afterwards 
moves  with  all  his  property  into  New  Jersey,  where  the  contrary  rule  prevails, 
and  there  sells  it  to  a  citizen  of  New  Jersey  :  can  the  Pennsylvania  vendor  come 
into  New  Jersey  and  there  reclaim  by  suit  the  property  from  the  sub-vendee, 
when  he  could  not  do  so  by  the  hx  loci  contractiu  f  It  has  recently  been  held 
in  New  Jersey  that  he  could.  Marvin's  Safe  Co.  v.  Norton,  48  N.  J.  L.  410 
(1886) ;  The  Marina,  19  Fed.  Rep.  160. 

On  the  other  hand,  the  directly  opposite  conclusion  was  reached  by  the  Ap- 
pellate Court  of  Illinois,  in  Waters  v.  Cox,  2  Bradw.  129,  in  which  a  condi- 
tional sale  of  a  piano  was  made  in  Michigan,  where  the  law  holds  it  valid 
against  all  parties,  and  the  buyer  afterwards  removed  with  the  piano  to  Blinois 
and  mortgaged  it  to  secure  a  debt ;  but  the  original  vendor  was  allowed  to  re- 
cover it  of  the  mortgagee,  contrary  to  the  law  of  Illinois,  and  solely  on  the 
ground  that  the  lex  loci  corUracttu  should  govern,  and  not  the  lex  loci.     The 


/' 


278  EFFECT  OF  THE  CONTBAGT  IN  PASSING  PBOPEBTT.       [BOOK  IL 

analogies  of  the  law  seem  to  favor  the  latter  view.    See,  also,  Dixon  v.  Blon- 
din,  58  Vt  189. 

From  this  review  of  the  many  authorities  on  this  subject  we  deduce  the  fol- 
lowing conclusions :  — 

JFirgt.  All  agree  that  in  simple  bailments,  or  leases  with  a  right  to  buy  on 
paying  a  stated  price,  the  bailee  or  lessee  does  not  acquire  by  the  delivery  any 
power  to  transfer  a  title  to  band  fide  purchasers  or  attaching  creditors  before 
the  payment  of  the  price. 

Second.  The  vast  majority  apply  the  same  rule  to  actual  sales  and  delivery 
when  the  title  is  expressly  reserved  in  the  vendor  until  payment  of  the  price. 

Third.  In  any  case  of  attempted  sales  by  such  conditional  purchasers,  the 
vendor  may,  if  not  paid  according  to  the  terms  of  the  contract,  then  bring 
trover  against  the  sub-vendee,  without  any  prior  demand  or  notice  of  the  con- 
dition, or  its  non-performance. 

Fourth,  In  such  action  the  vendor  may  recover  the  full  value  of  the  prop- 
erty without  any  deduction  for  partial  payments  by  the  first  vendee  made  be- 
fore the  second  sale. 

Fifth,  All  agree  that  such  conditional  sales  are  valid  between  the  parties, 
and  that  the  vendor  may  retake  the  property  from  his  vendee  on  non-peiv 
formance  of  the  condition. 


CHAPTER  IV. 


SALE  OF  CHATTEL  NOT  SPECIFIC. 


8«otion 
This  is  an  executory  agreement  .  .  352 
Does  giving  of  earnest  alter  property  ?     355 


Submitted  that  it  does  not 


Section 
.    357 


§  352.  When  the  agreement  for  sale  is  of  a  thing  not  specified,  as 
of  an  article  to  be  manufactured,  or  of  a  certain  quantity  of  goods  in 
general,  without  a  specific  identification  of  them,  or  an  ^^  appropria- 
tion "  of  them  to  the  contract,  as  it  is  technically  termed,  the  contract 
is  an  executory  agreement,  and  the  property  does  not  pass.  There  is 
bat  little  difficulty  in  the  application  of  this  rule. 

In  Wallace  v.  Breeds,^  the  sale  was  of  fifty  tons  of  Greenland  oil, 
*'  allowance  for  foot^irt  and  water  as  customary."  The  vendors  gave 
an  order  on  the  wharfingers  for  delivery  to  the  purchasers  of  ''  fifty 
tons  of  our  Greenland  oil,  ex-ninety  tons."  The  purchasers  became 
insolvent  on  the  day  after  this  order  was  sent  to  the  wharfinger,  and 
the  order  was  then  countermanded  by  the  vendors,  nothing  having 
been  done  on  it.     Seld^  that  the  property  had  not  passed. 

So  in  Busk  v.  Davis,^  the  vendor  had  about  eighteen  tons  of  Riga 
flax,  in  mats,  lying  at  the  defendant's  wharf,  and  sold  ten  tons  of  it, 
giving  an  order  to  the  purchaser  on  defendant  for  ^^  ten  tons  Riga 
PDR.  flax,  ex  Vraw  Mdria.^^  In  order  to  ascertain  what  portion  of 
the  flax  was  to  be  appropriated  to  this  order,  it  was  necessary  to  weigh 
the  mats,  and  this  had  not  been  done,  when  the  buyer  became  insol- 
vent, and  the  vendor  thereupon  countermanded  the  order.  Held^  that 
the  property  had  not  passed. 

§  853.  In  White  v.  Wilks,^  the  sale  was  of  twenty  tons  of  oil,  out 
of  the  vendor's  stock  in  his  cisterns.  In  Austen  v.  Craven,^  the  sale 
was  by  sugar  refiners,  of  fifty  hogsheads  of  sugar,  double  loaves,  no 
particular  hc^sheads  being  specified.  In  Shepley  v.  Davis,^  of  ten  tons 
of  hemp  out  of  thirty ;  and  the  contracts  were  all  held  to  be  executory, 
no  property  passing. 

In  Gillett  v.  Hill,®  Bayley,  J.,  stated  the  law  very  perspicuously  in 
the  following  words :  ^*  The  cases  may  be  divided  into  two  classes : 
one  in  which  there  has  been  a  sale  of  goods,  and  something  remains  to 


1 13  East,  522. 
s  2  M.  &  S.  397. 
•  5Tannt.l76. 


*  4  Tannt.  644. 
»  5  Tannt.  617. 
«  2  C.  &  M.  530. 
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be  done  by  the  vendor,  and  until  that  is  done,  the  property  does  not 
pass  to  the  vendee,  so  as  to  entitle  him  to  maintain  trover.  The  other 
class  of  cases  is  where  there  is  a  bargain  for  a  certain  quantity,  ex  a 
greater  quantity,  and  there  is  a  power  of  selection  in  the  vendor  to  de- 
liver which  he  thinks  fit ;  then  the  right  to  them  does  not  pass  to  the 
vendee  until  the  vendor  has  made  his  selection,  and  trover  is  not 
maintainable  till  that  is  done.  If  I  agree  to  deliver  a  certain  quantity 
of  oil,  as  ten  out  of  eighteen  tons,  no  one  can  say  which  part  of  the 
whole  quantity  I  have  agreed  to  deliver  until  a  selection  is  made. 
There  is  no  individuality  until  it  has  been  divided.^^  ^ 

In  Gabarron  v.  Kreeft,^  the  sale  was  of  all  the  iron  ore,  the  produce 
of  a  certain  mine  in  Spain.  The  contract  provided  that  the  price 
should  be  paid  by  the  defendants'  acceptances,  to  be  given  on  a  certi- 
ficate, that  the  quantity  of  ore  drawn  for  was  in  stock,  and  that  there- 
upon the  property  in  the  ore  so  drawn  for  should  vest  in  the  defend- 
ants. In  carrying  out  the  contract  the  defendants'  acceptances,  at  a 
particular  time,  exceeded  the  amount  of  all  the  ore  already  shipped,  so 
that  the  defendants  were  entitled  to  a  further  quantity  of  the  ore  then 
in  stock,  as  to  which,  however,  no  certificate  had  been  given.  Held, 
that  in  the  absence  of  any  specific  appropriation  of  the  ore  by  the 
seller  in  fulfilment  of  the  contract,  no  property  in  any  of  the  ore  in 
stock  could  vest  in  the  defendants. 

§  354.  The  only  case  to  be  found  in  the  reports  in  apparent  contra- 
diction to  this  principle  of  the  law  of  sale,  is  Whitehouse  v.  Frost,' 
which,  notwithstanding  explanations  by  the  judges  in  subsequent 
cases,  is  scarcely  ever  mentioned  without  suggestion  of  doubt  or  dis- 
approval. In  that  case  the  contract  was  as  follows :  "  Mr.  J.  Town- 
send  bought  of  J.  and  L.  Frost  ten  tons  of  Greenland  oil,  in  Mr.  Stain- 
forth's  cisterns,  at  your  risk^  at  39Z.  —  390Z."  There  were  then  in  the 
cistern  forty  tons  of  oil,  which  had  belonged  to  Dutton  and  Bancroft, 
and  they  had  sold  ten  tons  of  it  to  Frost  and  Co.,  and  these  were  the 
ten  tons  which  the  latter  sold  to  Townsend,  giving  Townsend  an  order 
on  Dutton  and  Bancroft  for  "  the  ten  tons  of  oil  we  purchased  from  you, 
8th  Nov.  last."  The  order  was  taken  to  Dutton  and  Bancroft  by  the 
purchaser,  and  accepted  by  them  in  writing,  on  the  face  of  the  order. 
Townsend  left  the  oil  in  the  custody  of  Dutton  and  Bancroft,  and  it 
was  not  severed  from  the  bulk  in  the  cisterns.  It  was  held,  that  the 
property  had  passed,  as  between  Frost  and  Townsend.  Lord  Ellen- 
borough  put  it  on  the  ground,  that  all  right  in  the  seller  was  gone  by 
the  acceptance  of  his  delivery  order,  in  favour  of  Townsend,  the  seller 
never  having  had  himself  possession,  but  only  a  right  to  demand  pos- 
session from  the  bailees,  which  right  he  had  assigned  to  Townsend, 

'  See,  also,  Campbell  v.  Mersej  Docks        ^  L.  R.  10  Ex.  274,  full/  considered,  pott, 
CompaDy,  14  C.  B.  N.  S.  412.  p.  327. 

>  12  East,  614. 
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just  as  it  had  been  assigned  to  himself  by  his  vendors.  Grose,  J.,  was 
of  opinion,  that  as  the  risk  was  in  the  but/er^  and  the  delivery  complete 
so  far  as  the  vendor  was  concerned,  the  property  had  passed.  It  was 
the  purchaser's  business  to  act  with  Dutton  and  Bancroft  in  drawing 
ofi  the  ten  tons  of  oil.  Le  Blanc,  J.,  put  it  on  the  ground  that  the 
sale  was  complete  between  Frost  and  Townsend,  because  nothing  re- 
mained to  be  done  between  them.  The  vendor  had  given  to  the  pur- 
chaser the  only  possession  that  the  vendor  ever  had,  and  the  purchaser 
had  accepted  this,  and  Dutton  and  Bancroft  were  bailees  of  the  oil  for 
the  purchaser's  use.  All  that  remained  to  be  done  was  between  the 
purchaser  and  his  bailees.  Bayley,  J.,  was  very  much  of  the  same 
opinion,  considering  the  purchaser's  acceptance  of  an  order  on  Dutton 
and  Bancroft,  his  presentation  of  it  to  them,  and  obtaining  their  assent 
to  be  his  bailees,  as  equivalent  to  a  consent  that  the  goods  should  be 
deemed  to  have  been  delivered  to  him.  This  case  was  much  questioned 
in  subsequent  decisions.^  In  Wallace  v.  Breeds,^  Lord  Ellenborough 
again  said  of  Whitehouse  v.  Frost,  "  there  nothing  remained  to  be  done 
by  the  seller  to  complete  the  sale  between  him  and  the  buyer."  And 
in  the  subsequent  case  of  Busk  v.  Davis,^  where  three  of  the  judges 
(Lord  Ellenborough,  and  Le  Blanc,  and  Bayley,  JJ.),  who  decided 
Whitehouse  v.  Frost,  were  still  on  the  bench,  they  adhered  to  the  de- 
cision, both  Le  Blanc  and  Bayley  saying,  however,  that  the  sale  was 
of  an  "  undivided  quantity,"  and  that  delivery  had  been  made  of  that 
undivided  quantity  so  far  as  in  the  nature  of  things  it  was  possible  for 
the  vendor  to  deliver  it. 

The  cases  in  which  those  contracts  are  considered,  by  which  the  ven- 
dor agrees  to  make  and  deliver  a  chattel,  are  reviewed  in  the  next 
chapter,  on  "  Subsequent  Appropriation." 

§  355.  This  seems  to  be  an  appropriate  occasion  for  considering 
the  question  whether  earnest  has  any,  and  what,  effect  in  altering 
the  property  in  the  goods,  which  are  the  subject-matter  of  the  con- 
tract. 

In  former  times,  when  the  dealings  between  men  were  few  and 
simple,  and  consisted  for  the  most  part,  where  sale  was  intended,  in 
the  transfer  of  specific  chattels,  it  was  said  that  by  the  giving  of  ear- 
nest the  property  passed.  Thus  we  have  seen  in  the  second  chapter 
of  this  book,  that  Shepherd's  Touchstone  contains  this  rule :  *  "If  one 
sell  me  his  horse,  or  any  other  thing  for  money,  .  .  .  and  I  give 
earnest  money,  albeit  it  be  but  a  penny,  to  the  seller,  .  .  .  there 
is  a  good  bargain  and  sale  of  the  thing  to  alter  the  property  thereof." 
And  Noy  says  (ante^  p.  241)  :  "  If  the  bargain  be  that  you  shall  give 


1  See  White  v.  Wilkes,  5  Tannt.  176; 
Ansten  t^.  Craven,  4  Taant.  644 ;  Campbell 
V.  Menej  Corapanj,  14  C.  B.  N.  S.  412; 
Blackburn  on  Sales,  p.  125. 


3  13  East,  525. 
8  2  M.  &  S.  397. 
*  Ante^  p.  241. 
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me  102.  for  my  horse,  and  yoa  give  me  one  penny  in  earnest,  which  I 
accept,  this  is  a  perfect  bargain^  you  shall  have  the  horse  by  an  action 
on  the  case,  and  I  shall  have  the  money  by  an  action  of  debt."  Bat 
the  context  of  both  these  passages  shows  very  plainly  that  the  authors 
were  considering  the  subject  of  the  different  modes  in  which  a  bargain 
for  the  sale  of  a  specific  chattel  could  be  completed,  and  were  pointing 
out  that  the  mere  agreement  of  A.  to  buy,  and  B.  to  sell,  did  not  con- 
stitute a  bargain  and  sale,  but  that  something  further  must  be  done 
^'  to  bind  the  bargain."  As  soon  as  the  bargain  for  the  sale  of  the 
specific  chattel  was  completed,  in  whatever  f army  the  property  passed, 
and  the  giving  of  earnest  is  included  among  the  modes  of  binding  the 
bargain  so  that  neither  could  retract,  and  then  the  passing  of  the 
property  was  the  result,  not  of  giving  the  earnest,  bat  of  the  bargain 
and  sale. 

So  in  Bach  v.  Owen,^  the  plaintiff  claimed  a  mare  under  a  bargain 
in  which  ''  the  defendants,  to  make  the  agreement  the  more  firm  and 
binding,  paid  to  the  plaintiff  one  halfpenny  in  earnest  of  the  bargain." 
The  contract  was  that  the  plaintiff  should  give  a  colt  and  two  guineas 
for  the  mare,  and  the  defendant  demurred  to  the  declaration  for  want 
of  an  averment  that  the  plaintiff  was  ready  and  willing,  or  offered  to 
deliver  the  colt ;  but  BuUer,  J.,  said :  "  The  payment  of  the  half- 
penny vested  the  property  of  the  colt  in  the  defendant,"  and  the  ten- 
der was  therefore  unnecessary.  This,  again,  was  a  perfect  bargain 
and  sale  of  a  specific  chattel,  which  altered  the  property  as  soon  as 
the  earnest  given  prevented  either  party  from  retracting. 

§  356.  In  Hinde  v.  Whitehouse,^  Lord  Ellenborough,  in  consider- 
ing the  mode  of  passing  the  property  in  the  sugar  sold,  rejected  a  de- 
fence founded  on  the  fact  that  the  goods  were  not  ready  for  delivery 
because  the  duties  had  not  yet  been  paid,  and  said,  arguendo :  ^*  Be- 
sides, after  earnest  given,  the  vendor  cannot  sell  the  goods  to  another, 
without  a  default  in  the  vendee ;  and,  therefore,  if  the  vendee  do  not 
come  and  pay  for  and  take  away  the  goods,  the  vendor  ought  to  go 
and  request  him  ;  and  then  if  he  do  not  come  and  pay  for  and  take 
away  the  goods  in  a  convenient  time,  the  agreement  is  dissolved^  and 
the  vendor  is  at  liberty  to  sell  them  to  any  other  person."  His  lord- 
ship, after  quoting  this  dictum  from  Holt,  C.  J.,  in  Langford  v.  Ad- 
ministratrix of  Tyler,  Salk.  113,  and  Noy's  Maxims,  as  above,  contin- 
ued :  ^^  On  this  latter  ground,  therefore,  /  do  not  think  that  the  sale  is 
incompleteJ*^  This,  again,  was  the  sale  of  a  specific  chattel,  and  the 
mind  of  that  great  judge  was  plainly  intent  on  the  question  whether 
there  had  been  a  ^^  complete  sale,"  and  the  authorities  on  the  subject 
of  earnest  were  invoked  solely  to  show  that  the  bargain  had  been 
closed.     Blackstone,  also,^  if  his  remarks  be  carefully  considered,  as 

1  5  T.  R.  409.  <  2  Black.  Com.  447-449. 

>  7  East,  558. 
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well  as  the  anthorities  to  which  he  refers,  contemplates  earnest  as  a 
mode  of  binding  the  bargain,  and  thus  furnishing  proof  of  such  a  6om- 
plete  contract  of  sale  as  suffices  to  pass  property  in  a  specific  chattel. 

§  857.  No  case,  however,  has  been  found  in  the  books  in  which  the 
giving  of  earnest  has  been  held  to  pass  the  property  in  the  subject- 
matter  of  the  sale,  where  the  completed  bargain,  if  proved  in  writing 
or  any  other  sufficient  manner,  would  not  equally  have  altered  the 
property.  It  is  difficult  to  conceive  on  what  principle  it  could  be  con- 
tended that  the  giving  of  earnest  would  pass  the  property,  for  exam- 
ple, in  fifty  bushels  of  wheat,  to  be  measured  out  of  a  larger  bulk.  In 
the  cases  of  Logan  v.  Le  Mesurier,^  and  Acraman  v.  Morris,^  it  was 
held,  as  we  have  already  seen  (^ante^  p.  246,  247),  that  where  the  whole 
purchase-moTiey  had  been  paid  at  the  time  of  the  contract,  the  prop- 
erty did  not  pass  in  the  timber  which  was  to  be  afterwards  measured 
on  delivery,  and  it  is  scarcely  conceivable  that  a  penny,  delivered  un- 
der the  name  of  ^'  earnest,"  could  be  more  effective  in  altering  the 
property  than  the  payment  of  the  entire  price. 

It  is,  therefore,  submitted  that  the  true  legal  effect  of  earnest  is 
simply  to  afford  conclusive  evidence  that  a  bargain  was  actually  com- 
pleted with  mutual  intention  that  it  should  be  binding  on  both  ;  and 
that  the  inquiry  whether  the  property  has  passed  in  such  cases  is  to 
be  tested,  not  by  the  fact  that  earnest  was  given,  but  by  the  true  na- 
ture of  the  contract  concluded  by  the  giving  of  the  earnest. 


AMERICAN  NOTE. 


§§  352-857.  Sale  of  chattels  kot  Specific.  1.  In  America  there  is 
substantial  uniformity  in  holding  that  a  sale  of  an  article  *'  to  be  manufactured  " 
is  executory,  and  no  title  ordinarily  passes  until  the  thing  is  completely  done. 
Indeed,  it  is  difficult  to  see  how  it  could  be  otherwise ;  and  it  is  even  held 
that  the  title  does  not  vest  immediately  upon  completion,  but  only  after  no- 
tice to  the  vendee,  or  some  act  of  the  vendor,  setting  it  apart,  marking  it,  or 
some  other  similar  act  Nat  Bank  v.  Crowley,  24  Mich.  492 ;  Ballentine  v. 
Bobinson,  46  Penn.  St  177 ;  The  Moline  Scale  Co.  v.  Beed,  52  Iowa,  307. 
Bat  when  the  article  is  completed  and  the  buyer  notified  thereof,  the  title 
passes,  unless  the  seller  is  bound  to  deliver  elsewhere ;  and  therefore  he  can  re- 
cover the  price.  Higgins  v.  Murray,  4  Hun,  565 ;  73  N.  Y.  252 ;  Groddard 
V.  Binney,  115  Mass.  450. 

2.  Appropriation.  So  where  there  is  a  general  sale  of  goods  already  on 
hand  in  stock,  or  to  be  procured  by  the  vendor,  as  where  a  merchant  receives  an 
order  for  a  certain  quantity  of  goods,  although  he  accepts  the  order  and  actually 
charges  the  goods  on  his  books,  it  is  clear  no  title  passes  to  any  particular  goods 
until  they  have  been  set  apart,  marked,  or  in  some  way  designated  for  the 

1  6  Moo.  P.  C.  116.  3  8  C.  B.  449. 
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buyer ;  and  this  is  so,  even  though  the  order  embraced  the  whole  quantity  the 
vendor  had  of  that  description.  This  is  <<  appropriation  "  in  the  strict  sense  of 
that  word.  See  Banchor  v,  Warren,  83  N.  H.  183;  Winslow  v.  Leonard,  24 
Penn.  St  12;  Randolph  Iron  Co.  v.  Elliott,  34  N.  J.  L.  184;  Moss  v. 
Mesheu,  8  Bush,  187 ;  Higgins  v.  Del.  &  Lack.  B.  R.  51  N.  Y.  288,  and  60 
lb.  553 ;  Ormsby  v.  Machlin,  20  Ohio  St.  295 ;  McCandlish  v.  Newman,  22 
Penn.  St.  460 ;  May  v.  Hoaglan,  9  Bush,  171 ;  Lewis  v.  Lofley,  60  Ga.  559; 
Black  V.  Webb,  20  Ohio,  304 ;  Pew  v.  Lawrence,  27  Up.  Can.  C.  P.  402. 
As  to  what  is  sufficient  appropriation,  etc.,  see  the  cases  cited  in  the  next  note. 

3.  Portion  of  a  mass.  But  as  to  the  sale  of  a  portion  of  a  larger  qoan- 
tity  of  the  same  kind,  —  an  unselected  part  of  a  particular  mass,  as  where  the 
buyer  says,  "I  will  take  100  bushels  out  of  that  bin,"  which  in  fact  contains 
a  thousand  bushels,  —  the  American  authorities  appear  to  be  in  hopeless  con- 
flict whether  or  not  some  separation,  designation,  or  identification  is  necessary 
in  order  to  pass  the  property  in  any  portion  of  the  whole.  Let  us  consider  first 
those  cases  which  seem  to  uphold  such  sales  without  any  such  act. 

In  Damon  v.  Osborn,  1  Pick.  476  (1823),  D.  sold  0.  2,000  brick  at  $4  per 
thousand,  out  of  40,000  in  his  yard.  0.  took  away  800,  but  the  others  were 
never  separated  from  the  rest  of  the  kiln,  although  D.  was  ready  to  deliver 
them  whenever  called  for  by  O.,  as  he  had  agreed  to  do.  The  1,200  were  never 
received  by  O.,  but  remained  in  D.'s  kiln,  never  having  been  called  for.  Held, 
that  D.  could  recover  for  goods  ^  bargained  and  sold,"  as  he  was  to  do  nothing 
more  until  O.  called  for  them.  The  partial  delivery  here  may  have  had  some 
weight  in  the  decision,  as  the  main  question  raised  was  the  ^^  acceptance  and 
receipt"  under  the  Statute  of  Frauds.     See  2  Pick.  213 ;  6  lb.  283. 

In  Pleasants  v,  Pendleton,  6  Rand.  473  (1828),  the  defendant  bought  119 
barrels  of  fiour  out  of  123,  all  of  similar  kind  and  marks,  and  in  the  same  ware- 
house, and  gave  his  check  for  the  amount,  taking  a  receipted  bill  and  order  on 
the  warehouseman  for  their  delivery.  No  separation  or  designation  of  any 
kind  had  been  made,  nor  had  the  order  on  the  bailee  been  presented,  and  on 
the  next  day  the  whole  were  destroyed  by  fire.  The  plaintiff  recovered  the 
price  of  the  119  barrels,  upon  proof  of  a  custom  so  to  sell  flour  in  store.  The 
subject  was  elaborately  examined  in  this  leading  case,  and  Jackson  v.  Ander- 
son, 4  Taunt  24,  was  much  relied  on. 

In  Crofoot  v.  Bennett,  2  N.  Y.  258  (1849),  H.  sold  B.  43,000  bricks,  out  of 
a  kiln  of  a  larger  quantity,  then  unburnt,  and  B.  took  possession  of  the  yard 
and  the  whole  kiln,  and  gave  H.  directions  about  burning  them,  but  no  separa- 
tion was  made.  A  few  days  afterwards  H.  sold  the  whole  kiln  to  C,  and  two 
days  later  B.  opened  the  kiln  and  took  away  the  43,000  brick,  for  which  C 
sued  him  in  trespass ;  but  it  was  held,  that  the  title  to  the  43,000  had  passed 
to  B.  previous  to  the  sale  of  the  whole  to  C,  and  the  fact  of  a  delivery  of  the 
yard  and  of  the  whole  kiln  to  B.  was  much  relied  on  by  the  court.  Two 
judges,  however,  dissented.  If  separation  were  "  actuaily  necessary,"  it  is  not 
exactly  easy  to  see  why  delivery  of  the  whole,  but  without  any  separation  by 
the  vendee,  would  make  any  difference. 

In  Waldron  v.  Chase,  37  Me.  414  (1854),  W.  bought  500  bushels  of  corn, 
out  of  15,000  bushels,  and  paid  for  them.  He  took  away  part,  and  by  custom 
had  the  right  to  take  away  the  balance  as  he  might  wish,  from  day  to  day,  ■ 
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witfaoat  any  other  act  bj  the  vendor.  All  the  rest  were  destroyed  by  fire.  Jn 
an  action  by  the  buyer  to  recover  for  that  not  delivered,  it  was  held,  the  title 
and  risk  had  passed  to  the  purchaser.  The  fact  of  full  payment  apparently 
had  much  weight.  See  63  Me.  556.  But  it  is  not  easy  to  see  why  payment 
of  the  price  could  aid  in  vesting  the  title,  if  otherwise  some  other  act  would 
be  necessary,  like  weighing,  measuring,  or  separating.  See  Nesbit  v.  Burry, 
25  Penn.  Su  208. 

In  Weld  V.  Cutler,  2  Gray,  196  (1854),  G.  mortgaged  to  W.  200  tons  of 
coal  out  of  500  then  on  G.'s  wharf.  W.  took  possession  of  the  whole  pile ; 
gave  G.  notice  required  by  law  to  foreclose  his  mortgage  for  non-payment  of 
the  mortgage  debt,  which  notice  was  duly  recorded,  and  G.  agreed  to  sell  the 
coal  for  W.  Before  doing  so,  his  assignee  in  insolvency  sold  all  the  coal  to 
other  parties.  In  trover  by  W.  against  the  assignee,  it  was  held  the  title  suffi- 
ciently passed,  because  the  mortgagee  had,  in  performance  of  the  contract, 
taken  possession  of  the  whole  ^'  for  the  purpose  of  separating  and  securing  his 
part;  "  and  Scudder  v.  Worster,  11  Gush.  573,  was  approved  but  distinguished. 
See,  also.  Brewer  v.  Salisbury,  9  Barb.  511. 

In  Horr  v.  Barker,  8  Gal.  603  (1857),  and  11  lb.  393,  W.,  having  a  quan- 
tity of  barrels  of  flour,  all  of  the  same  quality  and  marks,  in  a  warehouse,  sold 
it  all  to  different  parties,  and  the  warehouseman  was  notified  of  each  sale,  ac- 
cepted the  orders,  and  gave  each  purchaser  a  new  receipt  for  his  own  purchase, 
and  charged  the  vendor  with  them  as  delivered  to  the  vendees,  but  no  separa- 
tion was  made.  The  whole  being  wrongfully  taken  away  by  B.,  one  of  the 
buyers  sustained  trover  against  B.  for  his  share  of  the  flour ;  but  the  fact  that 
the  vendor  here  sold  all  he  had,  and  that  the  warehouseman  credited  each 
buyer  with  his  own  portion  on  his  books,  was  evidently  considered  as  entitled 
to  much  weight.     See  27  Gal.  463. 

In  Kimberly  v.  Patchin,  19  N.  Y.  330  (1859),  D.  sold  S.  6,000  bushels 
of  wheat  out  of  two  piles  of  6,249  bushels,  giving  him  a  bill  of  parcels  and  this 
warehouse  receipt :  '*  Received  in  store  6,000  bushels  of  wheat,  subject  to  S.'s 
order  free  on  board."  No  separation  took  place,  but  S.  made  a  partial  pay- 
menty  and  sold  the  6,000  bushels  to  P.,  assigning  him  the  bill  of  parcels  and 
receipt  Soon  afterwards,  and  before  any  separation,  D.  sold  the  whole  quan- 
tity in  both  piles  to  the  plaintiffs,  and  forwarded  it  to  them  on  board  vesseL 
P.  replevied  6,000  bushels,  and  took  that  amount  away  from  the  vessel,  for 
which  the  plaintiffs  brought  trover.  Held,  that  the  title  to  6,000  so  far  passed 
to  P.  that  trover  would  not  lie;  either  because  P.  had  become  sole  owner  of 
6,000  bushels,  or  that  he  was  tenant  in  common  with  the  plaintiffs  of  the 
whole,  and  in  either  case  trover  would  not  lie  for  merely  replevyiug  the  6,000 
bushels.  Two  judges,  however,  dissented.  This  is  a  leading  and  very  impor- 
tant case.  See,  also,  Hoyt  v,  Hartford  Ins.  Go.  26  Hun,  416  ;  Iron  Gliffs  Go. 
V,  Buhl,  42  Mich.  86.  In  Young  v.  Miles,  20  Wise  615  (1866),  the  doctrine 
of  Kimberly  v,  Patchin  was  fully  approved  by  Judge  Dillon,  and  that  of  Scud- 
der V.  Worster  repudiated.  And  this  was  sustained  on  appeal  in  23  Wise. 
643  (1869). 

In  Goffey  v.  Quebec  Bank,  20  Up.  Gan.  G  P.  110  (1869),  and  20  lb.  555, 
a  sale  of  2,000  bushels  of  wheat  out  of  3,000,  all  in  the  same  warehouse,  the 
warehouseman  gave  a  receipt  agreeing  to  hold  the  2,000  bushels  for  the  buyer. 
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and,  the  whole  being  wrongfully  taken  away  by  the  defendant,  the  buyer  of  the 
2.000,  bushels  sustained  trover  for  the  same.  Much  weight  was  given  to  the 
fact  of  the  receipt  by  the  warehouseman,  and  the  agreement  of  the  latter  not 
to  deliver  the  wheat  to  any  one  but  the  buyer. 

In  Watts  V.  Hendry,  13  Fla.  523X1869-71),  W.  bought  100  cattle  out  of  a 
herd  of  4,000  running  at  large,  paid  the  price,  and  took  an  order  on  the  ven- 
dor's agent :  but  subsequently  the  vendor  resold  the  whole  to  H.,  who,  after 
once  requesting  W.  to  take  away  his  100  head,  refused  to  give  them  up  on  de- 
mand ;  but  he  was  held  liable  in  trover  by  W. ;  and  Pleasants  v.  Pendleton 
was  approved. 

In  Russell  v.  Carrington,  42  N.  Y.  118  (1870),  R.  bought  400  bushels  of 
corn  of  C,  part  of  a  cargo  then  stored  in  an  elevator  in  charge  of  W.  The 
buyer  paid  for  the  corn,  taking  a  receipted  bill,  and  C.  sent  W.  an  order,  un- 
known to  B.,  for  the  delivery.  Before  any  delivery  or  separation,  the  whole 
was  burned  or  greatly  damaged,  and  R.,  after  demanding  his  corn,  brought 
suit  to  recover  back  the  purchase-money ;  but  he  was  not  allowed  to  do  so,  the 
title  and  risk  having  passed,  and  Kimberly  v.  Patchin  was  approved.  Two 
judges  dissented.     See,  also,  Lobdell  v,  Stowell,  51  N.  Y.  75. 

In  Chapman  v.  Shepard,  39  Conn.  413  (1872),  S.  sold  600  bags  of  meal  to 
A.  for  cash,  but  which  was  not  paid,  and  S.  kept  possession.  A.  resold  500  to 
C,  who  paid  him  for  them  and  took  part  away,  S.  telling  him  he  might  remove 
the  rest  when  he  wished*  Subsequently  S.  refused  to  deliver  any  more  to  C, 
because  of  the  suspected  insolvency  of  A.,  and  C.  was  allowed  to  maintain  tro- 
ver for  such  refusal ;  Whitehouse  v.  Frost,  and  Pleasants  v.  Pendleton  being 
approved. 

In  Hurff  V.  Hires,  39  N.  J.  L.  4 ;  40  lb.  681  (1878),  a  sale  of  200  bushels 
of  com  out  of  500,  for  which  the  full  price  was  paid  and  the  corn  inspected  and 
approved.  Before  delivery  or  separation  the  whole  was  levied  on  by  a  cred-  , 
iter  of  the  vendor,  and  afterwards  the  vendor  delivered  the  200  bushels  to  the 
buyer.  In  trover  by  the  sheriff  it  was  held,  after  thorough  consideration,  that 
the  property  might  pass*  before  separation,  if  such  was  the  intention  of  the  par- 
ties, and  that  such  question  was  for  the  jury.  And  see  Smith  v.  Friend,  5  Col. 
124.  So  in  Phillips  v.  The  Ocmulgee  Mills,  55  Ga.  634  (1876),  the  question 
was  said  to  be  one  of  intention  of  the  parties.  And  see  Aderholt  v,  Embry,  78 
Ala.  185;  Anderson  v.  Levyson,  Tex.  Ct.  of  App.  (1883). 

In  Lamprey  v.  Sargent,  58  N.  H.  241  (1878),  it  was  held  that  if  the  vendee 
of  part  of  an  entire  mass  of  bricks  is  allowed  to  take  possession  of  the  whole  to 
enable  him  to  separate  the  part  purchased,  the  title  passes  according  to  the 
contract  between  the  parties,  and  he  may  maintain  replevin  for  his  part  against 
the  vendor  who  has  taken  the  whole  away.  See,  also,  Page  v.  Carpenter,  10 
N.  H.  77. 

In  Carpenter  v.  Graham,  42  Mich.  191  (1879),  the  owner  of  7,000  apple 
barrels  in  a  warehouse  sold  C.  1,000  barrels,  which  the  warehouseman  agreed 
to  hold  for  him.  No  designation  or  separation  was  made,  and  in  fact  the  stock 
of  barrels  was  constantly  changing,  sales  being  made  and  new  barrels  con- 
stantly added.  Creditors  of  the  vendor  levied  on  the  whole  mass,  then  under 
3,000  barrels,  and  the  buyer  was  allowed  to  recover  for  the  conversion  of  his 
1,000  barrels,  as  they  were  all  alike  in  quantity  and  quality.  And  see  Crapo 
r.  Seybold,  35  lb.  169;  36  lb.  444;  Bank  v.  Hibbard,  48  lb.  118. 
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In  Piazzek  v.  White,  23  Eans.  621  (1880),  the  defendant  put  300  bushels 
of  the  plaintiff's  com  into  his  corn-cribs,  and  agreeing  with  the  plaintiff  to 
measure  out  to  him  on  demand  either  the  same  com,  or  the  same  amount  of 
like  quality.  The  plaintiff  was  allowed  to  maintain  replevin  for  300  bushels 
of  corn,  and  there  does  not  appear  to  have  been  any  demand  or  refusal  to  de- 
liver it ;  but  this  is  easily  distinguishable  from  a  sale  of  300  bushels  out  of  a 
large  mass.  Young  v.  Miles,  20  Wise.  646,  was  relied  upon ;  Howell  v.  Pugh, 
27  lb.  702.  See,  also,  Kaufman  v.  Schilling,  58  Mo.  218  (1874) ;  Andrews 
V.  Richmond,  34  Hon,  24 ;  Clark  v.  Griffith,  24  N.  Y.  595  ;  Wooster  v.  Sher- 
wood, 25  lb.  278 ;  Foot  v.  Marsh,  51  lb.  288,  as  more  or  less  favoring  the  same 
view.     See  Galloway  v.  Week,  54  Wise.  604 ;  Hoffman  v.  King,  58  lb.  314. 

On  the  other  hand,  an  equal  if  not  greater  number  of  cases  adopt  principles 
apparently  in  conflict  with  the  foregoing  adjudications,  and  some  are  directly 
opposed  on  a  similar  state  of  facta. 

In  Brewer  v.  Smith,  3  Greenl.  44  (1824),  T.  agreed  to  burn  B.'s  kiln  of 
bricks,  for  which  as  compensation  B.  was  to  deliver  him  at  the  kiln,  after  they 
were  burned,  10,000  good  hard-burnt  bricks.  The  burning  was  completed, 
but  without  any  separation  being  made.  A  creditor  of  T.  attached  and  took 
away  10,000  of  the  bricks  after  B.'s  refusal  to  set  any  apart  Held,  that  no 
title  had  passed  to  T.,  and  that  B.  could  maintain  trespass  against  the  attach- 
ing officer. 

In  Young  v.  Austin,  6  Pick.  280  (1828),  A.  sold  G.  a  quantity  of  slate  in  a 
large  pile  at  $30  per  ton,  to  be  paid  for  as  taken  away,  one  half  to  be  taken  in 
three  and  one  half  in  four  months,  and  G.  paid  $250  as  earnest  money,  and  a 
few  days  after  $420  (the  price  of  14  tons),  and  it  was  agreed  that  G.  should 
Bobsequently  call  for  the  slate,  when  they  should  be  weighed  off*  to  him  by  a 
weigher  employed  by  A.  No  weigher  appeared  at  the  time  and  place  stated, 
iind  A.'s  clerk  refused  to  measure  or  weigh  off*  the  quantity  or  deliver  to  G. 
any  slate  in  lieu  of  14  tons,  and  G.  agreed  to  call  again  in  a  few  days  and 
have  the  slate  weighed  off.  Before  that  event  G.  sold  the  14  tons  to  Y. 
by  a  bill  of  sale,  but  subsequently  G.  and  A.  made  a  new  agreement  by  which 
all  the  slate  except  23  tons  were  delivered  to  G. ;  and  subsequently  Y.  de- 
manded the  14  tons  of  A.,  which  he  refused  to  deliver,  and  Y.  brought  trover. 
Held,  that  no  complete  title  in  any  14  tons  had  becomd  vested  in  G.  when  he 
sold  to  Y.,  and  that  the  action  could  not  be  maintained  for  the  want  of  any 
weighing  or  delivery  to  G. 

In  Merrill  t^.  Hunnewell,  13  Pick.  213  (1832),  G.  sold  M.  a  part  of  his  brick- 
kiln, by  a  written  instrument,  but  no  delivery,  separation,  or  identification  was 
made,  when  the  whole  were  attached  by  H.  as  the  property  of  G.,  and  M. 
brought  trespass  de  bonis  against  H.  Held,  that  the  action  could  not  be  main- 
tained for  want  of  some  designation  or  sep&ration  of  the  quantity  sold  to  M. 

In  Woods  V.  M'Gee,  7  Ohio,  467  (1836),  S.  had  1,500  barrels  of  flour  in 
M.'s  possession,  *<  varying  in  value  from  25  to  50  cts.  a  barrel."  He  sold  W. 
600  barrels,  and  gave  him  an  order  on  M.  for  the  delivery,  but  only  300  were 
delivered ;  and  in  trover  by  W.  against  M.  for  the  other  300  barrels  it  was  held 
the  title  was  not  changed  until  some  separation  had  taken  place,  and  Pleasants 
9.  Pendleton  was  not  approved.  This  is  considered  a  leading  case  on  this  side. 
But  see  I^ewhall  v.  Langdon,  39  Ohio  St.  87,  that  usage  may  modify  the  rule. 
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In  Danlop  v.  Berry,  4  Scam.  827  (1843),  a  sale  of  bricks  by  the  thousand 
iu  a  kilDy  it  was  held  that  if  they  remained  in  the  kiln  with  others,  to  be  sep- 
arated and  counted,  the  bricks  were  the  vendor's  until  such  separation.  But  see 
Morrison  v.  Woodby,  84  111.  192. 

In  Field  v,  Moore,  Hill  &  Denio,  418  (1844),  the  plaintiff  bought  1,000 
flour  barrels  out  of  a  particular  lot  of  2,000  barrels,  to  be  delivered  by  the 
vendor  at  the  will  of  the  purchaser,  in  good  order,  when  requested  ;  a  few  bar- 
rels had  been  delivered,  when  the  rest  were  burned,  before  any  separation  or 
designation.  Held,  that  the  sale  was  incomplete  and  no  title  passed  to  any 
barrels  not  delivered  ;  and  Whitehouse  v.  Frost  was  declared  to  be  overruled. 

Hutchinson  v.  Hunter,  7  Fenn.  St.  140  (1847),  was  a  sale  of  100  barrels  of 
molasses,  parcel  of  1 15  barrels  varying  somewhat  in  quantity,  in  which  all  were 
destroyed  by  fire,  and  the  vendor  was  not  allowed  to  recover  the  price,  and 
Whitehouse  t;.  Frost  was  disapproved.  Compare  Hutchinson  v.  The  Com- 
monwealth, 82  Fenn.  St.  480.  See,  also,  Golder  v.  Ogden,  15  Fenn.  St.  358 
(1850),  a  sale  of  2,000  pieces  of  wall-paper,  of  which  1,000  were  delivered,  but 
no  separation  or  designation  of  the  rest  from  a  larger  mass  was  made,  when 
the  vendor  failed  and  assigned  all  his  property  to  his  creditors,  and  it  was  held 
the  last  1,000  pieces  belonged  to  the  assignees,  although  the  buyer  had  given 
his  note  for  the  whole  2,000  when  he  bought  them.  See,  also,  Leonard  t% 
Winslow,  2  Grant,  139 ;  24  Fenn.  St  14 

In  Follock  V.  Fisher,  1  Allen  (N.  B.),  515  (1849),  B.  sold  R.  500  tons  of 
timber,  iu  the  possession  of  F.,  a  pond  keeper,  and  gave  R.  an  order  on  F.  for 
the  same,  which  F.  accepted,  and  put  500  tons  to  the  credit  of  K.  on  his  books. 
R.  then  assigned  to  F.,  and  F.  brought  trover  against  F.  for  the  timber,  but  he 
was  not  allowed  to  recover,  for  the  want  of  any  ^'  individuality  "  in  the  tim- 
ber sold. 

In  Stevens  v.  £no,  10  Barb.  95  (1850),  a  tax-collector  sold  three  tons  of  the 
plaintiff's  hay  for  non-payment  of  taxes,  saying  to  the  purchaser  if  there  was  not 
enough  in  one  stack  he  must  make  it  up  from  another,  but  nothing  at  the  time 
was  done  to  separate  any.  Subsequently  the  purchaser  took  away  part  of  the 
first  stack  and  part  of  another,  and  had  it  weighed  ;  but  he  was  held  liable  to 
the  owner,  because  the  sale  was  not  completed  by  the  collector  for  want  of 
separation. 

In  Waldo  v.  Belcher,  11  Ired.  609  (1850),  W.  sold  B.  2,800  bushels  of  corn 
out  of  3,100  bushels  on  storage  with  F.,  and  gave  B.  an  order  on  F.  for  the 
same,  which  was  presented  to  F. ;  but  no  change  was  made  on  the  books  of  F., 
and  the  whole  remained  to  the  credit  of  W.  as  before,  and  no  separation  took 
place.  The  whole  was  destroyed  by  fire.  Held,  that  W.  could  not  recover 
the  price  of  B.,  as  the  title  never  passed,  and  that  the  intention  of  the  parties 
made  no  difference ;  an  intention  could  not  change  an  indefinite  into  a  definite 
thing.  This  is  a  very  strong  case  on  this  side  of  the  question.  And  see 
Blakeley  v.  Fatrick,  67  N.  C.  40  ;  Austin  v.  Dawson,  75  lb.  523  ;  Dunkart  v. 
Rineheart,  89  lb.  357. 

In  Gardiner  v,  Suydam,  7  N.  T.  357  (1852),  C,  a  warehouseman,  had  in 
store  over  2,000  barrels  of  four,  all  of  the  same  brand,  quality,  and  value,  be- 
longing to  H.,  and  gave  H.  a  receipt  for  530  barrels  subject  to  his  order.  H. 
indorsed  the  order  to  A.  and  took  from  A.  a  receipt  for  the  fiour,  with  an  en- 
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gagement  to  forward  it  to  G.,  and  H.  drew  on  G.  for  an  advance  on  the  flour, 
which  G.  accepted  and  paid  ;  hut  no  flour  was  sent  or  separated  from  the  mass, 
but  some  of  it  was  sent  to  S.,  of  whom  G.  demanded  the  500  barrels,  and  after 
refusal  brought  trover.  Held,  he  could  not  recover,  for  want  of  separation  or 
identification  of  the  fiour ;  citing  Austin  v.  Graven,  4  Taunt.  643,  and  White  v. 
WUks,  5  Taunt  167. 

Scndder  r.  Worster,  11  Gush.  573  (1853),  is  a  leading  case  on  this  side. 
A.  sold  B.  250  barrels  of  pork,  part  of  a  larger  lot,  all  of  the  same  quality, 
having  the  same  marks,  and  all  stored  in  the  same  cellar  of  A.,  but  no  separa- 
tion was  made.  B.  sold  and  delivered  G.  100  barrels  of  the  same  pork,  and 
afterwards  sold  D.  the  remaining  150  barrels,  and  gave  him  an  order  on  A. 
therefor,  which  being  presented  to  A.,  he  assented  to  hold  the  same  on  storage 
for  D.,  but  nothing  was  done  to  distinguish  or  separate  the  150  barrels  from 
the  other  pork  of  similar  brand  still  in  A.'s  cellar.  While  the  pork  remained 
so  stored  B.  became  insolvent,  and  A.  then  refused  to  deliver  the  150  barrels 
to  D.  on  said  order.  Held,  that  the  150  barrels  were  not  so  specified  and 
separated  from  the  whole  mass  that  D.  could  maintain  replevin  therefor  against 
A. ;  distinguishing  if  not  overruling  Gardner  v.  Dutch,  9  Mass.  427 ;  approved 
in  Bopes  v.  Lane,  9  Allen,  510  (1865). 

In  Gook  v.  Logan,  7  Iowa,  142  (1858),  the  plaintiffs  were  joint  owners  of 
300  bushels  of  wheat  stored  with  the  defendant ;  one  of  the  plaintiffs  sold  the 
defendant  20  bushels,  for  which  the  defendant  gave  him  credit  on  account,  but 
no  separation  took  place.  The  plaintiffs  then  claimed  the  right  to  remove  the 
whole  300  bushels,  to  which  the  defendant  objected  unless  he  received  his  20 
bushels,  and  the  plaintiffs  brought  replevin  for  the  whole  300  bushels,  which 
was  sustained,  because  no  title  had  vested  in  the  defendant  for  want  of  sepa- 
ration, not  because  the  vendor  was  only  a  joint  owner  of  the  wheat. 

In  McDougall  v.  Elliott,  20  Up.  Gan.  Q.  B.  299  (1860),  B.  sold  S.  100  tons 
of  coal  in  his  yard.  The  pile  supposed  to  contain  that  quantity  proved  to  con- 
tain only  78  tons,  and  S.  took  away  the  other  22  tons  out  of  a  larger  pile,  with- 
out any  act  of  separation  or  designation  by  the  vendor,  but  previous  to  such 
carrying  away  B.  had  made  an  assignment  to  M.  for  the  benefit  of  his  creditors. 
Held,  that  M.  could  sustain  trover  for  the  22  tons  so  taken  away.  So  in  Ock- 
ington  r.  Richey,  41  N.  H.  275  (1860),  it  was  clearly  held  that  a  sale  of  lum- 
ber to  be  taken  and  measured  from  a  larger  bulk,  and  to  be  an  average  lot  as 
to  thickness  and  quality,  is  not  complete,  even  as  between  parties,  until  sepa- 
rated and  measured.  See,  also,  Fuller  v.  Bean,  34  N.  H.  290 ;  Warren  v. 
Buckminster,  24  N.  H.  337  ;  Messerv.  Woodman,  22  N.  H.  172. 

In  Courtright  v.  Leonard,  11  Iowa,  32  (1860), M.  sold  G.  25,000  brick  "off 
the  west  end  of  my  kiln,"  which  contained  over  100,000,  and  said  to  him,  "I 
deliver  you  25,000  off  this  west  end,"  but  they  were  not  removed,  marked,  or 
designated.  M.'s  creditors  levied  on  the  whole,  and  G.  brought  replevin 
against  the  sheriff,  but  it  was  held  that  no  title  had  passed  to  him.  And  see 
Rosenthal  v,  Bisley,  lb.  541. 

In  Bailey  v.  Smith,  43  N.  H.  141  (1861),  the  defendant  wanted  to  buy 

2,000  telegraph  poles ;  the  plaintiff  had  a  lot  of  2,130  of  such  poles  ready  for 

delivery  at  the  time  and  place  designated,  and  so  notified  the  defendant,  but 

before  anything  more  was  done  they  were  carried  away  by  a  freshet.     Held, 
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that  the  tiUe  had  not  passed  so  that  the  plaiDtiff  could  recover  the  price,  even 
on  a  couot  for  "  goods  bargained  and  sold.*'  See,  also,  Stone  v.  Peacock,  35 
Me.  385. 

In  McLaughlin  r.  Piatti,  27  Cal.  463  (1865),  it  was  declared  to  be  a  funda- 
mental principle  of  the  law  of  sales  that  if  goods  be  sold  (while  mingled  with 
others)  by  number,  weight,  or  measure,  the  sale  is  incomplete,  and  the  title 
continues  with  the  seller  until  the  bargained  property  is  separated  and  identi- 
fied ;  and  Hutchinson  v.  Hunter,  Woods  v,  McCJee,  etc.,  are  cited  in  support  of 
the  proposition. 

In  Haldeman  v.  Duncan,  51  Penn.  St.  66  (1865),  H.  sold  D.  300  barrels  of 
oil  to  be  delivered  at  Oil  City,  and  D.  paid  for  it  H.  showed  him  a  large  lot 
of  oil  ready  for  shipment  at  Oil  City,  and  requested  him  to  select  his  300  bar- 
rels. D.  tested  several  barrels,  expressed  himself  satisfied,  but  did  not  select 
or  mark  any.  A  few  days  afterwards  the  whole  was  swept  away  by  a  flood 
and  D.  was  allowed  to  recover  back  his  purchase-money,  on  the  ground  that 
the  title,  had  not  passed  and  the  risk  was  still  on  the  vendor. 

In  Rodee  v.  Wade,  47  Barb.  53  (1866),  it  was  held  to  be  a  question  for  the 
jury  whether  the  parties  intended  the  title  to  pass  or  not,  when  it  was  not  sep- 
arated from  the  mass ;  and  if  they  found  it  was  not  the  intention  to  pass  it  be- 
fore separation,  full  effect  should  be  given  to  that  intention,  and  the  title  and 
risk  would  be  still  with  the  vendor.  From  this  decision  some  have  argued  that 
if  it  were  the  intention  that  the  title  should  pass  without  separation  or  identi- 
fication, it  would  do  so ;  but  that  is  a  non  sequitur. 

In  Box  V.  The  Provincial  Ins.  Co.  15  Grant  Ch.  337  (1868),  B.  bought 
of  T.  3,500  bushels  of  wheat,  forming  a  part  of  a  much  larger  mass  then  in  store. 
B.  paid  for  it  and  received  a  warehouse  receipt,  and  subsequently,  without  any 
separation  taking  place,  insured  it  in  the  defendant  company  as  his  property. 
Being  subsequently  destroyed  by  fire  with  the  whole  mass,  it  was  held  he  could 
not  recover  because  no  property  had  passed  to  him.  See,  also,  5  Bennett's  Fire 
Ins.  Gas.  197.  This  decision  was  reversed  on  appeal,  in  18  Grant,  280,  bat 
solely  on  the  ground  that  the  plaintiff*  had  an  '^  insurable  interest "  in  the 
wheat,  even  though  it  had  not  been  separated  so  as  to  pass  the  complete  title, 
as  was  also  held  in  Cumberland  Bone  Co.  v,  Andes  Ins.  Co.  64  Me.  466. 

In  Browning  v.  Hamilton,  42  Ala.  484  (1868),  A.  sold  B.  thirty  bales,  or 
15,000  pounds  of  cotton,  "  a  portion  of  a  larger  mass  of  ungiiined  cotton  lying 
in  bulk  in  the  seed  at  the  gin-house  of  the  vendor."  Held,  that  without  sepa- 
ration or  identification  the  vendee  could  not  sustain  trover  against  the  vendor 
for  its  non-delivery.  Baldwin  r.  McKay,  41  Miss.  358,  is  very  similar  ;  so  is 
Upham  V.  Dodd,  24  Ark.  545.  And  see  Mobile  Savings  Bank  v.  Fry,  69  Ala. 
350 ;  Thomas  v.  The  State,  37  Miss.  353;  Beller  v.  Block,  19  Ark.  566. 

In  Caruthers  r.  McGarvey,  41  Cal.  15  (1871),  the  defence  to  a  note  was  pay- 
ment in  corn  ;  the  evidence  being  that  the  parties  agreed  that  the  payee  should 
take  enough  corn  to  pay  the  note  out  of  a  large  quantity  husked  and  in  heaps 
on  the  maker's  field,  at  $1.50  per  bushel,  and  each  party  was  to  help  haul  it 
away  to  the  payee's  crib,  but  that  had  never  been  done,  as  the  payee,  when 
notified,  declined  to  come  for  the  corn.  Held,  the  sale  was  incomplete  and  the 
note  not  paid. 

In  Eeeler  v.  Goodwin,  111  Mass.  490  (1873),  B.  bought  of  G.  1,000  bushels 
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of  corn,  parcel  of  a  larger  qoaotity  lying  in  bulk  in  a  warehoase.  B.  did  not 
pay  for  the  corn,  bat  took  an  order  for  its  delivery  upon  the  warehouseman, 
which  he  indorsed  for  value  to  K.  Before  the  order  was  presented  to  the 
bailee,  B.  failed,  and  G.  countermanded  the  order  on  the  bailee  and  removed 
the  corn.  Held  that,  for  want  of  separation,  no  title  passed  to  K.  to  enable  him 
to  maintain  trover  against  G.,  although  there  was  a  usage  in  the  grain  trade 
to  consider  an  order  on  a  warehouse  as  a  delivery. 

In  Foot  V.  Marsh,  51  N.  Y.  288  (1873),  M.  sold  F.  100  barrels  of  oil  at  12 
shillings,  and  4,000  gallons  at  18  cents,  for  which  F.  paid  in  full,  *^  to  be  deliv- 
ered when  called  for,  the  quality  of  the  oil  to  be  like  sample  delivered."  After- 
wards M.  delivered  100  barrels,  but  which,  owing  to  leakage  occurring  after 
the  contract,  contained  only  1,821  gallons.  F.  was  allowed  to  recover  for  the 
deficiency,  as  the  sale  was  executory  only  and  not  executed ;  and  Elimberly  v, 
Patchin  was  distinguished. 

In  Morrison  v.  Dingley,  63  Me.  553  (1874),  W.  had  a  cargo  of  250  tons  of 
coal  OD  the  wharf.  He  sold  M.  125  tons,  and  the  rest  to  D.,  but  no  bill  of  sale 
or  receipt  was  given,  nor  any  payment  made.  M.  took  away  part,  and  D.  for- 
bade him  to  take  any  more  until  he  had  removed  the  same  amount,  and  asserted 
that  the  balance  should  be  divided  equally  between  them.  Held,  that  M.  had 
no  such  title  to  any  coal  still  unweighed,  or  unseparated,  that  he  could  sustain 
trover  against  D.  for  preventing  him  from  taking  it  away.  Scudder  v.  Worster 
was  approved,  and  Kimberly  v.  Patchin  distinguished. 

In  Hahn  v.  Fredericks,  30  Mich.  223  (1874),  F.  sold  H.  200  cords  of  hard 
wood,  out  of  several  piles  of  over  350  cords,  some  of  which  was  soft  wood  scat- 
tered through  the  piles.  The  purchasers  were  to  remove  the  wood,  which  was 
to  be  measured  on  the  scows.  A  part  had  been  removed  and  measured,  but 
the  rest  was  still  in  the  piles,  when  they  were  wholly  destroyed  by  fire.  Held, 
that  the  vendor  could  not  recover  the  price  of  the  balance  as  on  a  complete 
sale,  and  the  cases  are  distinguished  on  this  point.  And  see  Crapo  v,  Seybold, 
35  Mich.  169;  England  v.  Mortland,  3  Mo.  App.  490  (1877);  Bobbins  v. 
Chipman,  1  Uuh,  335 ;  2  lb.  347  (1877),  a  sale  of  144  sheep  out  of  a  flock 
of  2,000. 

In  Hantington  v.  Chisholm,  61  Ga.  270  (1878),  it  was  held  that  a  sale  of 
1,500  pounds  out  of  an  expected  cotton  crop,  no  particular  portion  being  speci- 
fied or  identified,  was  invalid  against  a  second  purchase  of  the  entire  crop. 
And  see  Central  Railroad  Co.  v.  Burr,  51  Ga.  553.  The  subject  was  carefully 
examined  in  Ferguson  v.  Northern  Bank,  14  Bush,  555  (1879),  and  many 
case:!  cited  on  both  sides.  The  decision  of  Scudder  t;.  Worster,  11  Cush.,  was 
fiiUy  approved,  and  that  of  Kimberly  v,  Patchin  denied ;  the  court  saying  at 
p.  566  that  the  intention,  though  expressed  in  so  many  words,  does  not  neces- 
sarily pass  the  title.  The  intention  may  be  to  make  a  sale,  and  still  the  facts 
may  not  constitute  a  sale.  The  intention  is  manifested  by  the  nature  and 
character  of  the  contract,  but  the  rules  of  law  determine  what  constitutes  a  sale, 
and  what  a  mere  agreement  to  sell.  In  £[ansas  the  law  is  in  harmony  with 
that  of  Scudder  v.  Worster.  See  Bailey  v.  Long,  24  Kans.  90  (1880)  ;  Wil- 
liams V.  Feiniman,  14  lb.  288.  Though  see  Howell  v.  Pugh,  27  lb.  702. 
Cleveland  v.  Williams,  29  Texas,  204  (1867),  is  in  the  same  direction. 

In  Block  V.  Maas,  65  Ala.  211  (1880),  S.  sold  B.  his  entire  stock  of  goods, 
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<'  reserTing  and  exceptiDg  $1,000  worth  hereby  selected  by  me  under  the  law 
as  exempt "  from  attachment.  Before  S.  made  any  actual  selection  hb  credit- 
ors levied  upon  the  entire  stock,  and  it  was  held  that  no  title  passed  to  B.  until 
the  selection  had  been  made  by  S.  In  Reeder  v.  Machen,  57  Md.  56  (1881), 
a  sale  of  385  tons  of  coal  out  of  a  yard,  it  was  held  no  title  passed  until  sepa- 
ration, and  a  separation  in  which  the  vendor  concurred,  but  that  the  title  to 
the  whole  did  pass  to  the  receiver  of  the  vendor  appointed  at  the  request  of 
the  creditors. 

In  Commercial  Bank  v.  Gillette,  90  Ind.  268  (1883),  the  Supreme  Court 
of  Indiana  somewhat  warmly  vindicated  the  general  rule  so  often  stated ;  citing 
many  authorities,  and  disapproving  of  Pleasants  v,  Pendleton,  and  Kimberly  r. 
Patchin.  In  Fry  v.  Mobile  Savings  Bank,  75  Ala.  473  (1883),  C.  sold  F.  1,000 
bundles  of  cotton  ties,  which  were  In  bulk  with  other  ties  of  like  quality,  char- 
acter, and  size,  and  received  pay  for  the  whole.  Subsequently  he  delivered  all 
but  252  bundles,  which  were  not  separated  from  the  bulk  of  about  400  bundles. 
While  in  this  condition,  C.  sold  the  whole  to  M.,  who  took  them  away,  and  F. 
brought  trover  against  M.,  but  it  was  held  that  he  had  no  title  to  them.  And 
see  69  Ala.  348.  Such  also  seems  to  be  the  law  in  Missouri.  Ober  v.  Carson, 
62  Mo.  213  (1876) ;  6  Mo.  App.  598;  9  lb.  578.  So  in  Tennessee.  FiU- 
patrick  v.  Fain,  3  Coldw.  15. 

We  have  cited  more  cases  on  this  point  than  was  perhaps  necessary,  partly 
on  account  of  Mr.  Ralston's  very  clever  and  interesting  monograph,  inclining 
to  the  opposite  view,  and  favoring  what  he  calls  the  ^*  new  rule,"  though  our 
examination  leads  us  to  believe  that  the  newer  cases  **  prefer  the  old  way." 

Some  of  the  foregoing  cases  suggest  a  distinction  between  an  action  for  the 
price  of  goods  by  the  vendor,  and  an  action  of  trover  or  replevin  by  the  vendee, 
but  it  may  well  be  doubted  whether  there  be  any  valid  distinction  between 
them,  and  that  in  either  case  the  title  must  have  equally  passed.  A  vendor 
cannot  recover  the  price  of  goods  sold,  unless  they  have  become  the  vendee's 
goods ;  and  if  they  have,  the  vendee  must  be  able  to  protect  his  title  by  trover 
or  repleviu.  Whether  the  title  of  unseparated  goods  from  a  mass  has  in  hat 
passed,  may  be  tested  by  a  simple  illustration.  A.  buys  of  B.  100  barrels  out 
of  1 ,000,  and  nothing  is  done  to  distinguish  or  separate  them.  C.  steals  one 
barrel  from  the  mass ;  can  he  be  safely  indicted  for  stealing  the  goods  of  A.  ? 

It  does  not  follow,  however,  in  such  a  sale,  that  the  parties  are  under  no  obli- 
gations and  have  no  rights  as  to  each  other  before  separation.  If  the  goods 
are  still  in  the  possession  of  the  vendor,  he  may  separate  at  his  election  and 
recover  the  price.  If  he  declines  to  do  so,  the  vendee,  upon  paying  or  tendering 
the  price,  may  have  an  action  for  damages  for  such  refusal  to  separate  and  de- 
liver, in  which  he  could  recover  the  whole  loss  sustained.  The  only  substan- 
tial loss  to  which  the  vendee  is  exposed  is,  that  if  an  irresponsible  vendor  should 
re-sell  to  another  party  who  gets  possession,  the  vendee  could  not  recover  the 
goods  of  the  second  vendee,  nor  entire  satisfaction  against  the  vendor ;  but  this 
is  incident  to  all  executory  sales  of  personal  property. 

From  the  foregoing  review  of  the  cases  we  seem  to  be  justified  in  these 
conclusions :  — 

First.  In  a  sale  of  a  portion  of  a  larger  mass,  the  whole  remaining  in  the 
possession  of  the  vendor,  with  a  right  and  power  in  him  to  make  a  separatioa. 
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both  upoD  principle  and  the  weight  of  authority,  do  title  passes  antil  that  is 
done,  80  as  to  enable  the  vendor  to  recover  the  price,  even  for  goods  ^  bar- 
gained and  sold." 

Second.  Nor  to  enable  the  vendee  to  maintain  trespass,  trover,  or  replevin 
against  the  vendor,  or  any  one  wrongfully  taking  away  the  goods  from  the 
vendor's  possession. 

Third,  If  the  vendee  has  paid  the  price,  and  the  vendor  refuses  to  sepa- 
rate or  set  apart  the  portion  sold,  the  vendee  may  recover  back  the  amount 
paid ;  if  not  paid,  damages  for  non-fblfilment. 

Fourth,  In  case  the  whole  mass  is  delivered  to  the  vendee,  with  a  right 
and  power  in  him  to  make  the  separation,  the  title  sufficiently  passes  to  render 
him  liable  for  the  price,  or  enable  him  to  sue  any  one  for  the  wrongful  con- 
version of  the  goods,  even  before  he  has  separated  them. 

Fifth.  A  constructive  delivery  may  be  sufficient  for  this  purpose,  as  where 
a  bailee  of  the  goods  agrees  to  hold  them  on  the  order  of  the  vendor,  for  the 
benefit  of  the  vendee. 

There  is  a  large  class  of  cases  —  called  the  grain-elevator  cases  —  which  are 
sometimes  cited  as  being  in  conflict  with  the  foregoing  conclusions,  but,  rightly 
understood,  are  not  at  all  so.  They  all  rest  on  this  plain  ground,  viz. :  When 
several  parties  store  grain  in  an  elevator,  to  be  put  into  one  mass,  they  become 
tenants  in  common  of  the  entire  mass,  according  to  a  well  established  usage  to 
that  effect,  to  which  each  must  be  deemed  to  have  assented.  The  voluntary 
intermixture  by  separate  owners  of  their  separate .  property,  all  of  the  same 
kind  and  quality,  does  not  destroy  their  individual  rights  of  property,  but  each 
one  can  at  will  draw  out  his  own  amount  without  any  consent  of  the  others ; 
and  if  they  refuse  to  allow  him  to  do  so,  they  are  liable  for  conversion.  See 
Inglebright  v.  Hammond,  19  Ohio,  837 ;  Henderson  v.  Lauck,  21  Fenn.  St. 
359.  If  he  sells  it  still  unseparated,  the  buyer  succeeds  to  all  his  rights  of 
separation.  And  the  same  rule  applies,  although  not  quite  so  obviously,  to  a 
sale  of  a  portion  of  each  one's  share.  When  one,  therefore,  sells  a  certain 
number  of  bushels,  it  is  a  sale  of  property  owned  by  him  in  common.  It  is 
not  necessary  for  him  to  take  it  away  in  order  to  complete  the  sale.  If  the 
vendor  gives  an  order  to  the  elevator  company  for  the  delivery  to  the  vendee 
of  the  quantity  sold,  and  he  accepts  the  order,  and  agrees  to  hold  the  amount 
for  him,  the  delivery  is  sufficient,  the  sale  is  complete,  and  the  title  sufficiently 
passes  to  the  new  tenant  in  common  so  that  he  is  liable  for  the  price.  See 
Gushing  V.  Breed,  14  Allen,  380  (1867),  in  which  the  doctrine  of  Scudder  v. 
Worster  is  fully  approved,  but  satisfactorily  distinguished  ;  and  see  Morrison 
17.  Woodley,  84  111.  192;  Dole  v.  Olmstead,  36  lb.  150;  McPherson  v.  Gale, 
40  lb.  368.  See,  also,  ante^  p.  5 ;  Warren  v.  MilHken,  57  Me.  97 ;  Ferguson 
17.  Northern  Bank,  14  Bush,  555.  In  Massachusetts,  and  perhaps  other  states, 
this  subject  is  somewhat  regulated  by  statute.     See  Mass.  Pub.  Sts.  c  72,  §  7. 
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§  368.  After  an  executory  contract  has  been  made,  it  may  be  con- 
verted into  a  complete  bargain  and  sale  by  specifying  the  goods  to 
which  the  contract  is  to  attach,  or,  in  legal  phrase,  by  the  appropric^ 
tion  of  specific  goods  to  the  contract.  The  sole  element  deficient  in  a 
perfect  sale  is  thus  supplied.  The  contract  has  been  made  in  two 
successive  stages,  instead  of  being  completed  at  one  time ;  but  it  is 
none  the  less  one  contract,  namely,  a  bargain  and  sale  of  goods.  As 
was  said  by  Holroyd,  J.,  in  Rohde  v.  Thwaites,^  ^'  the  selection  of  the 
goods  by  one  party,  and  the  adoption  of  that  act  by  the  other,  con- 
verts that  which  before  was  a  mere  agreement  to  sell  into  an  actual 
sale,  and  the  property  thereby  passes." 

The  only  difficulty  that  can  arise  on  this  question  is  in  cases  where 
the  vendor  only  has  made  the  subsequent  appropriation.  If  it  has 
been  agreed  that  the  purchaser  shall  select  out  of  the  bulk  belonging 
to  the  vendor,  it  is  not  easy  to  raise  a  controversy,  but  the  cases  in 
which  the  ablest  judges  have  been  much  perplexed  are  those  where 
the  vendor  is,  by  the  express  or  implied  terms  of  the  contract,  entitled 
to  make  the  selection.  A  very  common  mode  of  doing  business  is  for 
one  merchant  to  give  an  order  to  another  to  send  him  a  certain  quan- 
tity of  merchandise,  as  so  many  tons  of  oil,  so  many  hogsheads  of 
sugar.  Here  it  becomes  the  vendor's  duty  to  appropriate  the  goocU  to 
the  contract.  The  difficulty  is  to  determine  what  constitutes  the  appro- 
priation ;  to  find  out  at  what  precise  point  the  vendor  is  no  longer  at 
liberty  to  change  his  intention.  It  is  plain  that  the  vendor's  act  in  sim- 
ply selecting  such  goods  as  he  intends  to  send,  cannot  change  the  prop- 
erty in  them.  He  may  lay  them  aside  in  his  warehouse,  and  change  his 
mind  afterwards ;  or  he  maj  sell  them  to  another  purchaser  without  com- 

1  6  B.  &  C.  388. 
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mitting  a  wrong,  because  they  do  not  yet  belong  to  the  first  purchaser, 
and  the  vendor  may  set  aside  other  goods  for  him.  It  is  a  question  of 
law  whether  the  selection  made  by  the  vendor  in  any  case  is  a  mere  mani- 
festation of  his  intention,  which  may  be  changed  at  his  pleasure,  or  a 
determination  of  his  right  conclusive  on  him,  and  no  longer  revocable. 

§  359.  The  rule  on  the  subject  of  election  is,  that  when,  from  the 
nature  of  an  agreement,  an  election  is  to  be  made,  the  party  who  is 
by  the  agreement  to  do  the  firat  act,  which,  from  its  nature,  cannot 
be  done  till  the  election  is  determined,  has  authority  to  make  the 
choice,  in  order  that  he  may  be  able  to  do  that  first  act,  and  when 
once  he  has  done  that  act,  the  election  has  been  irrevocably  deter- 
mined, but  till  then  he  may  change  his  mind.^ 

For  example,  suppose  A.  sell  out  of  a  stack  of  bricks  one  thousand 
to  B.,  who  is  to  send  his  cart  and  fetch  them  away.  Here  B.  is  to  do 
the  first  act,  and  cannot  do  it  till  the  election  is  determined.  He 
therefore  has  authority  to  make  the  choice,  but  he  may  choose  first  one 
part  of  the  stack  and  then  another,  and  repeatedly  change  his  mind, 
until  he  has  done  the  act  which  determines  the  election,  that  is,  until 
he  has  put  them  in  his  cart  to  be  fetched  away  ;  when  that  is  done, 
his  election  is  determined,  and  he  cannot  put  back  the  bricks  and  take 
others  from  the  stack.  So,  if  the  contract  were  that  A.  should  load 
the  bricks  into  B.'s  carts,  A.'s  election  would  be  determined  as  soon 
as  that  act  was  done,  and  not  before. 

§  860.  It  follows  from  this,  says  Lord  Blackburn,  that  where,  from 
the  terms  of  an  executory  agreement  to  sell  unspecified  goods,  the 
vendor  is  to  despatch  the  goods,  or  do  anything  to  them  that  cannot 
be  done  till  the  goods  are  appropriated,  he  has  the  right  to  choose  what 
the  goods  shall  be ;  and  tJie  property  is  transferred  the  moment  the  de- 
spat4!h  or  other  act  has  commenced^  for  then  an  appropriation  is  made 
finally  and  conclusively  by  the  authority  conferred  in  the  agreement, 
and,  in  Lord  Coke's  language,  ^'  the  certainty,  and  thereby  the  prop- 
erty, begins  by  election."  *  But,  however  clearly  the  vendor  may 
have  expressed  an  intention  to  choose  particular  goods,  and  however 
expensive  may  have  been  his  preparations  for  performing  the  agree- 
ment with  those  paHicular  goods,  yet,  until  the  act  has  actually  com- 
menced, the  appropriation  is  not  yet  final,  for  it  is  not  made  by  the 
authority  of  the  other  party  nor  binding  on  him.^ 

§  361.  A  review  of  the  authorities  will  show  the  subtle  distinctions 
to  which  this  subject  gives  rise,  and  the  infinite  diversity  of  circum- 
stances under  which  its  application  becomes  necessary  in  commercial 
dealings.     The  considerations  that  govern  it  are  rendered  still  more 

1  Hey  ward's  case,  2  Co.  36 ;  Comyn's  Dig.  >  Blackbaro  on  Sales,  p.  128.    The  accn- 

Election;  Blaekbarn  on  Sales,  128.  racy  of  this  statement  of  the  law  was  attested 

*  Hey  ward's  case,  2  Coke,  86 ;  Merchants'  by  Erie,  J.,  in  Aldiidge  v,  Johnson,  7  fi.  & 

National  Bank  v.  Bangs,  102  Mass.  291, 295.  B.  885,  901 ;  26  L.  J.  Q.  B.  296. 
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complex  when  the  vendor,  although  appropriating  the  goods  to  the 
contract  by  despatching  them,  still  retains  control  by  taking  the  bills 
of  lading  or  other  documents  of  title  in  his  own  name,  in  order  to 
secure  himself  against  loss  in  the  event  of  the  buyer's  insolvency  or 
refusal  to  pay.  The  decisions  in  cases  where  the  vendor,  although 
appropriating  the  goods,  has  reserved  expressly  or  by  implication  a 
special  property  in  them,  will  be  separately  examined,  after  disposing 
of  those  which  are  free  from  this  element  of  controversy. 

§  362.  In  1803,  in  the  case  of  Dutton  v,  Solomonson,^  it  was  treated 
as  already  settled  law  that  where  a  vendor  delivers  goods  to  a  carrier 
by  order  of  the  purchaser,  the  appropriation  is  determined  ;  the  de^ 
livery  to  the  carrier  is  a  delivery  to  the  vendee,  and  the  property  vests 
immediately. 

And  in  the  United  States  the  law  is  established  to  the  same  effect.' 

§  363.  In  1825,  Fragano  v.  Long'  was  decided  in  the  King's  Bench. 
The  plaintiff  sent  an  order  from  Naples  to  M.  and  Sons,  at  Birming- 
ham, for  merchandise  ^^  to  be  despatched  on  insurance  being  effected. 
Terms  to  be  three  months'  credit  from  the  time  of  arrival."  The 
goods  were  sent  from  Birmingham,  marked  with  the  plaintiff's  name, 
to  the  agents  of  the  vendors  in  Liverpool,  with  orders  to  ship  them  to 
the  plaintiff.  Insurance  was  made  in  the  plaintiff's  name.  The  goods 
were  injured  by  the  carrier  by  being  allowed  to  fall  into  the  water 
while  loading  them,  and  the  action  was  assumpsit  against  the  earner. 
It  was  contended  by  the  defendant  that  the  property  had  not  passed 
because  the  vessel's  receipt  expressed  that  the  goods  were  received 
from  the  Liverpool  shippers,  the  agents  of  the  vendors,  and  they  would 
therefore  have  been  entitled  to  the  bill  of  lading.  But  the  Court 
held  that  the  property  had  passed  to  the  plaintiff  from  the  time  the 
goods  left  the  vendors'  warehouse.  Holroyd,  J.,  said  the  principle  was 
that  "  when  goods  are  to  be  delivered  at  a  distance  from  the  vendor, 
and  no  charge  is  made  by  him  for  the  carriage,  they  become  the  prop- 
erty of  the  buyer  as  soon  as  they  are  sent  off."  The  words  above 
printed  in  italics  suggest  that  where  the  vendor  pays  the  charges  it  is 
presumed  that  he  retains  the  property  in  the  goods.  On  this  point 
the  reader  will  find  a  very  full  exposition  of  the  law  in  the  elaborate 
opinion  of  Lord  Cottenham,  delivering  the  judgment  of  the  House  of 
Lords  in  Dunlop  v.  Lambert.* 

§  364.  In  Rohde  v.  Thwaites,^  the  appropriation  by  the  vendor  was 
assented  to  by  the  purchaser.  The  purchaser  bought  twenty  hogs- 
heads of  sugar  out  of  a  lot  of  sugar  in  bulk  belonging  to  the  ven- 

^  8  B.  &  P.  582,  per  Lord  Alvanley,  Cb.  J. ;     where,    under    somewhat   enrions    circam- 
and    see    Cork    Distilleries    Co.    v.    Great    stances,  the  same  rule  was  applied. 
Southern,  &c.  Railway   C<v  L.  R.  7  H.  L.        «  Krulder  v.  Ellison,  47  N.  Y.  36. 
269;  and  Johnson  v.   The  Lancashire  and        *  4B.  &C.  219. 
Yorkshire  Railway  Co.    3  C.    P.  D.  499,        *  6  CI.  &  Fin.  600. 

^  6  B.  &  C.  388. 
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dor.  Foar  hogsheads  were  filled  and  delivered.  Sixteen  other  hogs- 
heads were  then  filled  up  and  appropriated  to  the  contract  by  the 
vendor,  who  gave  notice  to  the  purchaser  to  take  them  away,  which 
the  latter  promised  to  do.  Seld^  that  this  was  an  assent  to  the  appro- 
priation, that  the  contract  was  thereby  converted  into  a  bargain  and 
sale,  and  that  the  property  passed. 

§  366.  In  Alexander  r.  Gardner,^  decided  in  1835,  the  property  in  a 
parcel  of  butter  was  held  to  have  passed  from  the  plaintiff  to  the  de- 
fendant by  subsequent  appropriation  with  mutuaJ  assent  under  the 
following  circumstances :  The  original  contract  was  for  ^^  200  firkins 
Murphy  Ss  Co.'s  Sligo  butter,  at  71«.  6d.  per  cwt.  free  on  board ;  pay- 
ment, bill  at  two  months  from  the  date  of  lading ;  to  be  shipped  this 
month.  11  Oct.,  1833."  On  the  11th  of  November  the  plaintiff  re- 
ceived from  Murphy  an  invoice  and  bill  of  lading  for  these  butters, 
which  had  not  been  shipped  till  the  6th  of  November.  Defendant 
waived  the  delay,  and  consented  to  take  the  invoice  and  bill  of  lading, 
which  described  the  butter,  the  weights  and  marks  of  the  casks,  &c. 
The  butter  was  afterwards  lost  by  shipwreck.  Held^  that  the  subse- 
qent  appropriation  was  complete  by  mutual  assent ;  that  the  property 
had  passed,  and  the  buyer  must  suffer  the  loss.  The  case  was  decided 
directly  on  the  authority  of  Fragano  v.  Long,  and  Rohde  v.  Thwaites. 

§  366.  The  same  principle  governed  Sparkes  v.  Marshall,^  decided 
by  tfie  same  Court  in  the  following  year  (1836).  Bamford,  a  corn- 
merchant,  sold  to  plaintiff  ^'  500  to  700  barrels  of  prepared  black 
oats,  at  Us.  9d.  per  barrel,  to  be  shipped  by  Thomas  John  and  Son, 
of  Youghall.'*  The  oats  were  to  be  delivered  at  Portsmouth.  Some 
days  afterwards  Bamford  informed  plaintiffs  that  Messrs.  John  and  Son 
had  engaged  ^'  room  in  the  schooner  Gibraltar  Packet  of  Dartmouth, 
to  take  about  600  barrels  of  black  oats  on  your  account.''  Plaintiff  next 
day  ordered  insurance,  "  400L  on  oats  per  the  Gibraltar  Packet  of  Dart- 
mouth, &c."  In  this  action  against  the  underwriters  it  was  contended 
by  them  that  the  property  had  not  passed,  but  the  Court  held  .the 
contrary.  Tindal,  C.  J.,  said  that  Bamford's  letter  to  the  plaintiff 
^^  was  an  unequivocal  appropriation  of  the  oats  on  board  the  Gibraltar 
Packet,"  and  ^^  this  appropriation  is  assented  to  and  adopted  by  the 
plaintiff,  who,  on  the  following  day,  gives  instructions  to  his  agent  in 
London  to  effect  the  policy  on  oats  per  Gibraltar  Packet." 

§  367.  In  Bryans  v.  Nix,*  decided  in  the  Exchequer  in  1839,  the 
facts  were,  that  one  Tempany,  in  Longford,  drew  a  bill  of  exchange 
on  the  plaintiff  at  Liverpool,  against  two  cargoes  of  oats,  per  boats 
Nos.  604  and  54,  represented  by  two  boat  receipts  or  bills  of  lading, 
whereby  the  masters  of  the  boat  acknowledged  to  have  received  the 

^  1  Bing.  N.  C.  671.    See,  also,  WUkins        ^  2  Bing.  N.  C.  761. 
V,  Biomhead,  6  M.  &  6.  963 ;  S.  C.  7   Scott        >  4  M.  &  W.  775. 
N.  R.  921. 
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oats  on  board,  deliverable  in  Dublin  to  the  plaintiff's  agents,  for  ship- 
ment thence  to  the  plaintiff  at  Liverpool.     The  plaintiff  received,  on 
the  7th  of  February,  a  letter  from  Tempany,  dated  the  2d,  containing 
these  two  boat  receipts  dated  the  31st  of  January,  and  thereupon  ac- 
cepted the  bill  of  exchange  which  Tempany  stated  in  a  letter  to  be 
drawn  against  these  oats.     In  point  of  fact,  boat  No.  604  had  receiyed 
its  cargo,  but,  although  the  master's  receipt  for  boat  54  was  dated  on 
the  Slst  of  January,  the  loading  of  it  was  only  begun  on  the  Ist  of 
P^ebruary,  and  on  the  6th  it  had  received  only  about  400  barrels  out 
of  the  530  barrels  called  for  by  the  receipt.     On  that  day,  the  6th, 
Tempany,  pressed  by  the  importunity  of  the  defendant,  to  whom  he 
was  largely  indebted,  gave  to  the  defendant  an  order  for  both  the 
boat-loads,  addressed  to  Tempany 's  agent  in  Dublin,  and  the  latter 
accepted  the  order  and  agreed  to  forward  the  cargoes  to  the  defendant 
in  London.     The  defendant  obtained  possession  of  the  oats  in  Dublin, 
and  the  plaintiff  demanded  them  from  him,  and  brought  action  on  hia 
refusal  to  deliver  them.    The  loading  of  the  boat  No.  54  was  completed 
on  the  9th  of  February.     On  these  facts,  after  elaborate  argument  and 
time  for  advisement,  Parke,  B.,  delivered  the  judgment  of  the  Exchequer 
of  Pleas,  holding  that  the  property  in  the  cargo  No.  604  had  vested  in 
the  plaintiff,  but  not  the  cargo  No.  54.     In  relation  to  the  first  cai^, 
the  decision  was  on  the  ground  that  ^^  the  intention  of  the  consignors 
was  to  vest  the  property  in  the  consignee  from  the  moment  of  delivery 
to  the  carrier,  and  the  case  resembles  that  of  Haille  v.  Smith  (1  B.  & 
P.  563),  where  the  bill  of  lading  being  transmitted  for  a  valuable  con- 
sideration, operated  as  a  change  of  property  instanter  when  the  goods 
were  shipped ;  and  it  is  also  governed  by  the  same  principle  upon 
which  I  know  that  of  Anderson  v.  Clark  ^  was  decided,  where  a  bill  of 
lading  making  the  goods  deliverable  to  a  factor  was,  upon  proof  from 
correspondence  of  the  intention  of  the  principal,  to  vest  the  property 
in  the  factor  as  security  for  antecedent  advances,  held  to  give  him  a 
special  property  the  instant  the  goods  were  delivered  on  board,  so  as 
to  enable  him  to  sue  the  master  of  the  ship  for  their  non-delivery.'* 
In  relation  to  the  cargo  of  No.  54,  however,  the  ground  was  that  there 
were  no  specific  chattels  appropriated  to  it.     The  reasoning  on  this 
part  of  the  case  is  submitted  in  full,  because  it  does  not  seem  alto- 
gether recoucileable  with  the  subsequent  case  of  Aldridge  v.  Johnson, 
post^  so  far  as  regards  the  400  barrels  that  had  actually  been  put  on 
board,  destined  for  the  plaintiff,  before  Tempany  was  persuaded  to 
give  an  order  for  them  in  favour  of  the  defendant.    The  learned  Baron 
said  (p.  792)  :  "  At  the  time  of  the  agreement,  proved  by  the  bill  of 
lading  or  boat  receipt  of  the  31st  of  January,  to  hold  the  530  barrels 
therein  mentioned  for  the  plaintiffs,  there  were  no  such  oats  on  board, 
and  consequently  no  specific  chattels  which  were  held  for  them.     The 

•      1  2  Bing.  20. 
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nndertaking  of  the  boat-master  had  nothing  to  operate  upon,  and 
though  Miles  Tempany  bad  prepared  a  quantity  of  oats  to  put  on 
board,  those  oats  still  remained  his  property ;  he  might  have  altered 
their  destination  and  sold  them  to  any  one  else ;  the  master's  receipt 
no  more  attached  to  them  than  to  any  other  quantity  of  oats  belong- 
ing to  Tempany.  If,  indeed,  after  the  Slst  of  January,  these  oats  so 
prepared,  or  any  other  like  quantity,  bad  been  put  on  board  to  the 
amount  of  580  barrels,  or  less,  fw  the  purpose  of  fulfilling  the  contract^ 
and  received  by  the  master  as  such^  before  any  new  title  to  these  oats 
had  been  acquired  by  a  third  person,  we  should  probably  have  held 
that  the  property  in  these  oats  passed  to  the  plaintiffs,  and  that  the 
letter  and  receipt,  though  it  did  not  operate,  as  it  purported  to  do,  as 
an  appropriation  of  any  existing  specific  chattels,  at  least  operated  as 
an  executory  agreement  by  Tempany  and  the  master  and  the  plain- 
tiffs that  Tempany  should  put  such  a  quantity  of  oats  on  board  for 
the  plaintiffs,  and  that  when  so  put  the  master  should  hold  them  on 
their  account ;  and  when  that  agreement  was  fulfilled^  then,  but  not 
otherwise,  they  would  become  their  property.  But  before  the  com- 
plete quantity  of  530  barrels  was  shipped,  and  when  a  small  quantity 
of  oats  only  were  loaded,^  and  before  any  appropriation  of  oats  to  the 
plaintiffs  had  taken  place,  Tempany  was  induced  to  enter  into  a  fresh 
engagement  with  the  defendant  to  put  on  board  for  him  a  full  cargo 
for  No.  54,  by  way  of  satisfaction  for  the  debt  due  to  him,  for  such  is 
the  effect  of  the  delivery  order  of  the  6th,  and  the  agreement  with 
Walker  of  the  same  date,  to  send  the  boat  receipt  for  the  cargo  of  that 
vessel.  Until  the  oats  were  appropriated  by  some  new  act,  both  con- 
tracts were  executory  :  on  the  9th  this  appropriation  took  place  by  the 
boat  receipt  for  the  530  barrels  then  on  hoards  which  was  signed  by 
the  master,  at  the  request  of  Tempany,  whereby  the  master  was 
constituted  the  agent  of  the  defendant  to  hold  these  goods ;  and  this 
was  the  first  act  by  which  these  oats  were  specifically  appropriated  to 
any  one.  The  master  might  have  insisted  on  Tempany's  putting  on 
board  oats  to  the  amount  of  the  first  bill  of  lading,  on  account  of  the 
plaintiffs^  but  he  did  not  do  so." 

§  368.  The  difficulty  felt  in  receiving  this  decision  as  satisfactory 
arises  chiefly  from  the  difference  between  the  facts  as  stated  by  the  re- 
porter and  found  by  the  jury,  and  the  facts  as  assumed  in  the  opinion  of 
the  Court.  The  trial  at  Nisi  Prius  was  before  Williams,  J.,  who  told 
the  jury  to  consider,  as  regards  the  cargo  of  No.  54,  "  whether,  al- 
though the  loading  was  not  complete,  the  oats  to  be  put  on  board  were 
designated  and  appropriated  to  the  plaintiffs  as,  if  they  were,  he  was 

1  The  reporter's  statement,  p.  778,  is  that  Longford,  partly  loaded,  the  loading  having 

on  the  6th  of  Febraarj,  when  defendant's  began  on  the  1st  of  Febraarj,  and  abontiOO 

agent  first  pressed  Tempany  for  secnritj,  barrels  being  then  on  board." 
"  boat  54  was  still  in  the  canal  harbonr  at 
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of  opinion  that  they  were  entitled  to  recover  that  cargo  also."  The 
jury  found  for  the  plaintiff,  finding  also,  as  a  fact,  '^  that  at  the  time 
the  receipts  were  given,  the  cargo  for  boat  54  was  specially  designated, 
although  the  loading  was  not  complete."  But  in  the  opinion  of  Parke, 
B.,  the  quantity  loaded  at  the  time  when  Tempany  assumed  the  power 
of  diverting  it  to  a  new  consignee  is  treated  as  a  trifle,  ^^  only  a  small 
quantity,"  instead  of  about  three  fourths  of  the  whole  as  stated  by  the 
reporter,  and  no  notice  is  taken  of  the  ruling  of  Williams,  J.,  or  the 
finding  of  the  jury,  although  in  some  earlier  passages  of  the  opinion 
it  is  expressly  stated  to  be  the  law  that,  '^  if  the  intention  of  the  par- 
ties to  pass  the  property,  whether  absolute  or  special^  in  certain  ascer- 
tained chattels,  is  established,  and  they  are  placed  in  the  hands  of  a 
depositary,  no  matter  whether  such  depositary  be  a  common  carrier, 
or  ship-master,  employed  by  the  consignor  or  a  third  person,  and  the 
chattels  are  so  placed  on  account  of  the  person  who  is  to  have  that 
property,  and  the  depositary  assents,  it  is  enough  ;  and  it  matters  not 
by  what  documents  this  is  effected ;  nor  is  it  material  whether  the 
person  who  is  to  have  the  property  be  a  factor  or  not,  for  such  an 
agreement  may  be  made  with  a  factor  as  well  as  any  other  individual." 
The  Court,  however,  drew  the  legal  inference^  notwithstanding  the 
verdict  of  the  jury,  that  the  oats  which  had  been  prepared  for  ship- 
ment on  No.  54,  for  which  the  master  had  given  a  receipt  in  advance 
agreeing  to  deliver  them  to  the  plaintiff's  a^ent,  and  of  which  about 
three  fourths  had  actually  been  put  on  board  before  the  defendant 
made  his  appearance  in  Longford,  were  not  received  on  account  of  the 
plaintiffs  and  had  not  been  appropriated  to  the  plaintiff  in  whole  or  in 
part.  In  the  case  of  Aldridge  v,  Johnson,^  as  will  presently  be  seen,  it 
was  held  that  where  the  vendor  had  filled  155  out  of  200  sacks  of  grain 
for  the  vendee,  in  the  vendor's  own  warehouse,  and  then  emptied  them 
again  into  the  bulk,  his  election  was  determined  as  soon  as  he  had  filled 
each  sack,  and  that  the  property  had  passed  so  far  as  regarded  the  155 
sacks.  But  it  is  remarkable  that  in  Bryans  v.  Nix  there  is  no  sugges- 
tion, in  the  argument  or  in  the  decision,  that  there  was  any  difference 
in  the  consignees'  rights  to  the  400  barrels  already  loaded  into  the 
boat,  and  the  residue  which  had  not  been  received  by  the  master  in 
fulfilment  of  the  agreement  that  he  was  to  deliver  them  to  the  plain- 
tiff's agent  in  Dublin ;  nor  was  Bryans  v.  Nix  quoted  or  referred  to  in 
Aldridge  v.  Johnson. 

§  369.  In  Godts  v.  Rose,^  in  1854,  there  was  a  conditional  appropri- 
ation, which  was  held  not  to  pass  the  property,  because  the  vendee  had 
not  complied  with  the  condition.  The  sale  was  of  five  tons  of  oil,  ^^  to 
be  free  delivered  and  paid  for  in  fourteen  days."  The  plaintiff,  who 
was  the  vendor,  sent  to  his  wharfinger  an  order  to  transfer  eleven  spe- 
cified pipes  to  the  purchaser,  and  took  the  wharfinger's  acknowledg- 

1  7  £.  &  B.  885,  and  26  L.  J.  Q.  B.  296.  ^  17  C.  B.  229,  and  25  L.  J.  C  P.  61. 


CHAP,  v.]  OF  SUBSEQUENT  APPROPRIATION,  801 

ment,  addressed  to  the  buyer,  that  these  eleven^pipes  were  transferred 
to  the  buyer's  name.  The  plaintiff  then  sent  this  acknowledgment  to 
the  buyer  by  a  clerk,  who  also  took  an  invoice  of  the  oils,  and  asked 
for  a  cheque  in  payment.  This  was  refused,  on  the  ground  that  pay- 
ment was  only  to  be  made  in  fourteen  days.  The  clerk  then  de- 
manded that  the  wharfinger's  acknowledgment  should  be  returned  to 
him,  and  this  was  refused.  The  buyer  then  sent  immediately  to  the 
wharfinger,  and  got  possession  of  part  of  the  oil,  but  before  the  deliv- 
ery of  the  rest,  the  vendor  countermanded  his  order  on  the  wharfinger. 
The  latter,  however,  thinking  that  the  property  had  passed,  delivered 
the  whole  to  the  purchaser,  against  whom  the  action  was  then  brought 
in  trover.  All  the  judges  were  of  opinion  that  the  property  had  not 
passed,  because  the  order  for  its  transfer  was  conditional  on  payment, 
the  jury  having  found  as  a  fact  that  the  plaintiff's  clerk  did  not  intend 
to  part  with  the  oil  or  the  transfer  order  without  the  cheque,  and  that 
he  said  so  at  the  time. 

§  370.  Aldridge  v,  Johnson  ^  was  decided  by  the  Queen's  Bench,  in 
1857.  The  plaintiff  agreed  to  take  from  one  Knight  one  hundred 
quarters  of  barley,  out  of  the  bulk  in  Knight's  granary,  at  2Z.  8s.  a 
quarter,  in  exchange  for  thirty-two  bullocks,  at  61.  apiece ;  the  differ- 
ence to  be  paid  to  Knight  in  cash.  The  bullocks  were  delivered.  The 
plaintiff  was  to  send  his  own  sacks,  which  Knight  was  to  fill,  to  take 
to  the  railway  for  conveyance  to  the  plaintiff,  and  to  place  upon  trucks 
free  of  charge.  Each  quarter  of  barley  would  fill  two  sacks,  and  the 
plaintiff  sent  two  hundred  sacks  to  be  filled,  some  of  them  with  his 
name  marked  on  them.  Knight  filled  one  hundred  and  fifty-five  of 
the  sacks,  leaving  in  the  bulk  more  than  enough  to  fill  the  other  forty- 
five  sacks,  but  could  not  succeed,  upon  application  at  the  railway,  in 
obtaining  trucks  for  conveying  them.  The  plaintiff  afterwards  com- 
plained to  Knight  of  the  delay,  and  was  assured  that  the  barley  would 
be  put  on  the  rail  that  day,  but  this  was  not  done ;  and  Knight,  find- 
ing himself  on  the  eve  of  bankruptcy,  emptied  the  barley  out  of  the 
sacks  into  the  bulk  again,  so  as  to  make  it  undistinguishable.  The 
action  was  detinue  and  trover,  against  the  assignees  of  Knight  for  the 
barley  and  the  sacks.  Seldy  that  the  property  in  the  barley,  in  the 
one  hundred  and  fifty-five  sacks,  had  passed,  but  not  in  the  barley 
which  had  not  been  filled  into  the  other  forty-five  sacks.  Campbell, 
C.  J.,  said:  *' As  soon  as  each  sack  was  filled  with  barley,  eo  instanti 
the  property  in  the  barley  in  the  sacks  vested  in  plaintiff.  I  conceive 
there  was  here  an  d  priori  assent ;  not  only  was  there  a  sale  of  barley, 
but  it  was  a  sale  of  part  of  a  specific  bulk,  which  the  plaintiff  had  seen, 
and  he  sends  the  sacks  to  be  filled  out  of  that  bulk,  and  out  of  that 
only  could  the  vendee's  sacks  be  filled.  No  subsequent  assent  was 
necessary,  if  the  sacks  were  properly  filled."      His  lordship  then 
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sliowed  that  there  was  also  a  subsequent  assent,  and  added :  "  Nothing 
whatever  remained  to  be  done  by  the  vendor,  for  he  had  actually 
appropriated  a  portion  of  the  bulk  to  the  vendee."  Erie,  J.,  said : 
**'  Sometimes  the  right  of  ascertainment  rests  with  the  vendee,  some- 
times solely  with  the  vendor.  In  the  present  case  the  election  rested 
with  Knight  alone  :  he  had  to  fill  the  sacks,  which  were  to  be  sent  to 
him  for  that  purpose  by  the  yendee,  and  ae  soon  as  he  had  done  an  atUr 
ward  acty  indicating  his  election^  viz.,  by  filling  the  sacks,  and  directing 
them  to  be  sent  to  the  railway,  the  property  passed.'^ 

The  decision  in  Aldridge  v,  Johnson  was  followed  by  the  Exchequer 
of  Pleas,  in  1857,  in  Langton  v.  Higgins^  (^ante,  p.  249). 

§  871.  In  1863,  Campbell  v.  The  Mersey  t)ocks^  was  decided  in  the 
Common  Pleas.  A  cargo  of  cotton,  ex  Bosphorus,  consisting  of  five 
hundred  bales,  arrived  in  the  defendants'  docks  in  September,  1862. 
The  plaintiff  was  the  broker  for  them,  and  had  himself  bought  two 
hundred  and  fifty  bales,  and  sold  the  remainder  to  other  parties.  All 
had  one  mark,  but  the  numbers  were  only  affixed  by  the  defendants 
when  the  bales  were  landed  and  weighed.  On  the  13th  of  September, 
a  certificate  or  warehouse  warrant  was  sent  to  the  plaintiff  for  two 
hundred  and  fifty  bales,  *^  numbered  from  1  to  250,  entered  by  J.  P. 
Campbell  on  the  10th  of  September,  1862;  rent  payable  from  the  loth 
of  September."  The  plaintiff  thereupon  paid  for  the  two  hundred 
and  fifty  bales,  getting  the  warrant  endorsed  to  him  with  a  delivery 
order,  "  for  the  above-mentioned  goods,"  dated  the  16th  of  September. 
On  the  7th  of  October,  the  plaintiff  re-sold  the  cotton,  and  sent  the 
warrant,  endorsed  by  him,  with  a  delivery  order  for  the  cotton  therein 
mentioned.  The  buyer  repudiated  the  contract,  on  the  ground  that 
the  cotton  was  not  equal  to  the  samples.  The  plaintiff  then  demanded 
back  the  warrant,  and  was  told  by  the  defendants,  for  the  first  time, 
that  two  hundred  of  the  bales,  numbered  from  1  to  250,  had  been  in- 
advertently delivered  on  the  Uth  and  13th  of  September  to  other  per- 
sons. They  offered  him  a  fresh  warrant  for  other  numbers.  He 
declined,  and  brought  suit  for  the  value  of  the  two  hundred  and  fifty 
bales.  On  the  trial,  the  defendants  insisted  that  the  appropriation  by 
the  company  of  the  two  hundred  and  fifty  bales,  out  of  the  larger 
number,  was  not  sufficient  to  Test  the  property  in  those  specific  bales 
in  the  plaintiff,  without  his  assent,  and  Keating,  J.,  sustained  this 
view.  One  of  the  jury  then  asked  his  lordship  if  the  plaintiff's  in- 
dorsement of  the  warrant  (on  the  re*sale)  did  not  amount  to  such 
assent,  and  the  learned  judge  said  it  was  not  conclusive,  but  that  it  was 
open  to  the  company  to  show  that  the  appropriation  was  a  mistake  on 
the  part  of  one  of  their  clerks.  The  verdict  iwas  for  the  defendants, 
and  the  Court  refused  to  order  a  new  trial.  Erie,  C.  J.,  said :  ^^  There 
certainly  was  some  evidence  of  appropriation,  and  the  question  left  to 
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the  jury  upon  that  was,  whether  the  eyidence  of  that  appropriation 
did  not  arise  from  a  mistake  on  the  part  of  the  company's  clerk.  The 
learned  jndge  is  not  dissatisfied  with  the  finding  of  the  jury  upon  that 
question."  Willes,  J.,  also  said  :  "  The  real  question  was  whether  the 
appropriation  of  Nos.  1  to  250  was  not  a  mistake.  The  jury  found 
that  it  was.  No  property  in  the  goods,  therefore,  ever  vested  in  the 
plaintiff."  But  both  the  learned  judges  expressed  an  extra-judicial 
opinion  upon  a  point,  confessedly  ^^  not  material,"  to  which  attention 
must  be  directed.  Erie,  J.,  said :  ^^  It  has  been  established  by  a  long 
series  of  cases,  of  which  it  will  be  enough  to  refer  to  Hanson  v.  Meyer, 
6  East,  614;  Rugg  v.  Minett,  11  East,  210;  and  Rohde  v,  Thwaites, 
6  B.  &  C.  688,  that  the  purchaser  of  an  unascertained  portion  of  a 
larger  bulk  enquires  no  property  in  ant/  part  until  there  has  been  a  sep- 
aration and  an  appropriation  assented  to  both  by  vendor  and  vendee. 
Nothing  passes  until  there  has  been  an  assent^  express  or  implied^  on 
the  part  of  the  vendee.^^  Willes,  J.,  assented  to  this  statement  of  the 
law,  and  said :  ^*  Perhaps  the  case  of  Godts  v.  Rose,  17  C.  B.  229,  is 
even  more  in  point  to  show  that  there  must  not  only  be  an  appropriar 
tion,  but  an  appropriation  assented  to  by  the  vendee.  The  assent  of 
the  vendee  may  be  given  prior  to  the  appropriation  by  the  vendor ;  it 
may  be  either  express  or  implied,  and  it  may  be  given  by  an  agent  of 
the  party,  by  the  warehouseman  or  wharfinger,  for  instance." 

Care  must  be  taken  not  to  misconceive  the  true  sense  of  these  dicta. 
They  do  not  mean  that  a  subsequent  assent  by  the  buyer  to  the  appro- 
priation made  by  the  vendor  is  necessary.  Willes,  J.,  states  this 
plainly,  and  Erie,  J.,  says  that  there  must  be  an  assent  of  the  vendee 
express  or  implied.  This  assent  is  implied,  as  shown  by  the  language 
of  Erie,  J.,  himself  in  Aldridge  v.  Johnson,  and  in  several  of  the  cases 
already  quoted,  where,  by  the  terms  of  the  contract,  the  vendor  is 
vested  with  an  implied  authority  to  select  the  goods,  and  has  deter- 
mined an  election  by  doing  some  act  which  the  conti^ct  obliged  him 
to  do,  and  which  he  could  not  do  till  an  appropriation  was  made. 
That  this  is  the  real  signification  of  these  dicta  is  also  fully  shown  in 
the  strongly  contested  case  of  Brown  v.  Hare,^  in  which  the  unanimous 
decision  of  the  Exchequer  Chamber  was  likewise  delivered  by  Erie,  J. 
§  372.  In  this  case  the  defendant,  at  Bristol,  bought  from  the 
plaintiffs,  merchants  of  Rotterdam,  through  their  broker,  residing  at 
Bristol,  **  20  tons  of  best  oil,  at  47«."  The  plaintiffs  wrote  to  the 
broker  on  the  19th  of  April  that  they  had  secured  ten  tons  for  the 
defendant,  deliverable  in  September,  and  the  defendant  wrote  back, 
**  Send  them  by  next  steamer."  The  oil  was  to  be  shipped  "  free  on 
board."  On  the  7th  of  September  the  plaintiffs  from  Rotterdam 
wrote  to  the  broker  to  inform  the  defendant,  which  he  did,  that  they 

1  3  H.  &  N.  484.  and  27  L.  J.  Ex.  372 ;  afterwards  in  Ex.  Ch.  4  H.  &  N.  822,  and  29 
Lh  J.  £x«  6. 
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had  shipped  '^  five  tons  of  rape  oil  for  defendant/'  and  on  the  8th  they 
forwarded  the  inyoices  and  bill  of  lading.  The  bill  of  lading  was  for 
delivery  to  the  plaintiffs'  '^  order  or  assigns,"  and  was  endorsed  by 
them  on  the  8th  of  September,  ^^  Deliver  the  goods  to  the  order  of 
Hare  &  Co."  (the  defendants).  The  invoices  specified  the  casks  by 
marks  and  numbers  ;  and  the  bill  of  lading  also  identified  them  in  the 
same  way.  The  letter  to  the  broker  containing  the  inyoices  and  bill 
of  lading  thus  endorsed  reached  him  on  the  10th,  after  business  hoars, 
and  on  the  11th  he  sent  them  to  the  defendant.  The  ship  was  actu- 
ally lost  before  the  documents  were  received  by  the  broker,  and  he 
knew  it,  but  the  defendant  did  not  hear  of  the  loss  till  about  two  hours 
after  receiving  the  bill  of  lading,  and  he  then  immediately  returned 
it  to  the  broker.  Bramwell,  B.,  dissented  from  the  majority  of  the 
Court,  thinking  that  there  had  been  no  appropriation  to  pass  the  prop- 
erty, but  Pollock,  C.  B.,  delivered  the  judgment,  holding  that  the 
property  had  passed,  and  that  the  buyer  must  bear  the  loss :  on  the 
ground,  fint^  that  the  contract  to  deliver  '^  free  on  board  "  meant  that 
it  was  to  be  for  account  of  the  defendant  as  soon  as  delivered  on  board ; 
secondly^  that  taking  the  bill  of  lading  to  the  shippers'  own  order,  and 
then  endorsing  it  to  the  defendant,  was  precisely  the  same  in  effect  as 
taking  the  bill  of  lading  to  the  order  of  the  defendant ;  thirdly y  that 
the  bill  of  lading  having  been  forwarded  to  the  broker  only  that  he 
might  get  the  defendant's  acceptance  on  handing  it  over,  as  provided 
in  the  contract,  this  did  not  prevent  the  property  from  passing,  the 
goods  represented  by  the  bill  of  lading  being  in  the  same  legal  state 
as  if  in  a  warehouse,  subject  to  the  purchaser's  order,  but  not  to  be 
taken  by  him  without  payment  of  the  price. 

In  error  to  Exchequer  Chamber,  this  judgment  was  unanimously 
affirmed,  the  Court  consisting  of  Erie,  Williams,  Crompton,  Crowder, 
and  Willes,  J  J.  Erie,  J.,  in  giving  the  opinion,  said  that  —  *^  The 
contract  was  f of  the  purchase  of  unascertained  goods,  and  the  question 
has  been,  when  the  property  passed.  For  the  answer  the  contract 
must  be  resorted  to,  and  under  that  we  think  the  property  passed  when 
the  goods  were  placed  free  on  board  in  performance  of  the  contract.  In 
this  class  of  contracts  the  property  may  depend,  according  to  the  con- 
tract, either  on  mutual  consent  of  both  parties,  or  on  the  act  of  the 
vendor  communicated  to  the  purchaser,  or  on  the  act  of  the  vendor 
alone.  If  the  bill  of  lading  had  made  the  goods  to  be  delivered  ^  to  the 
order  of  the  consignee,'  the  passing  of  the  property  would  be  clear. 
The  bill  of  lading  made  them  ^  to  be  delivered  to  the  order  of  the  con- 
signor,' and  he  indorsed  it  to  the  order  of  the  consignee,  and  sent  it  to 
his  agent  for  the  consignee.  Thus,  the  real  question  has  been  on  the 
intention  with  which  the  bill  of  lading  was  taken  in  this  form,  whether 
the  consignor  shipped  the  goods  in  performance  of  his  contract  to 
place  them  free  on  board,  or  for  the  purpose  of  retaining  control  over 
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them  and  continuing  owner  contrary  to  the  contract.  The  qaestion 
was  one  of  fact,  and  mast  be  taken  to  have  been  disposed  of  at  the 
trial ;  the  only  question  before  the  Court  below  or  before  us  being, 
whether  the  mode  of  taking  the  bill  of  lading  necessarily  prevented 
the  property  from  passing.  In  our  opinion,  it  did  not,  under  the  cir- 
cumstances."  ^ 

§  373.  In  Tregelles  v,  Sewell,^  in  1863,  both  buyer  and  seller  were 
residents  of  London,  and  the  contract*was  made  there.  The  purchaser 
bought  "  300  tons  Old  Bridge  rails,  at  51.  14«.  6d.  per  ton,  delivered 
at  HarbuTg,  cost,  freight,  and  insurance :  payment  by  net  cash  in 
London,  less  freight,  upon  handing  bill  of  lading  and  policy  of  insur- 
ance. A  dock  company's  weight  note,  or  captain's  signature  for 
weight,  to  be  taken  by  buyers  as  a  voucher  for  the  quantity  shipped." 
ffeldn  by  all  the  judges  in  the  Exchequer,  and  afterwards  in  the  Ex. 
Ch.,  that  by  the  true  construction  of  this  sale  the  seller  was  not  bound 
to  make  delivery  of  the  goods  at  Harburg,  but  only  to  ship  them  for 
Harburg  at  his  own  cost,  free  of  any  charge  against  the  purchaser,  and 
that  the  property  passed  as  soon  as  the  seller  handed  the  bill  of  lad- 
ing and  policy  of  insurance  to  the  purchaser. 

§  374.  The  difficulty  that  sometimes  exists  in  construing  contracts 
involving  the  subject  now  under  consideration,  could  hardly  be  illus- 
trated by  a  more  striking  example  than  the  recent  case  of  The  Cal- 
cutta Company  v,  De  Muttos,*  argued  by  very  eminent  counsel  in  the 
Queen's  Bench  in  Michaelmas  Term,  1862,  and  held  under  advisement 
till  the  4th  of  July,  1868,  when  the  judges  were  equally  divided  in 
opinion ;  Cockburn,  G.  J.,  and  Wightman,  J.,  differing  from  Black- 
burn and  Mellor,  J  J.  When  the  cause  was  heard  in  error  in  the  Ex- 
chequer Chamber,^  the  diversity  of  opinion  was  still  more  marked,  for 
while  three  judges  (Erie,  C.  J.,  Willes,  J.,  and  Channell,  B.)  con- 
curred in  opinion  with  Blackburn  and  Mellor,  JJ.,  and  one  judge 
(Williams,  J.)  agreed  with  Cockburn,  C.  J.,  and  Wightman,  J.,  two 
other  judges  (Martin  and  Pigott,  BB.)  differed  from  both. 

The  facts  were  these :  On  the  1st  of  May,  1860,  defendant  wrote 
to  the  company,  proposing  to  supply  them  with  ^^  1,000  tons  of  any  of 
the  first-class  steam-coals  on  the  Admiralty  list,  at  my  option,  deliv- 
ered over  the  ship's  side  at  Rangoon  at  45^.  per  ton  of  20  per  cwt., 
the  same  to  be  shipped  within  three  months  of  the  date  of  acceptance 
of  this  offer.  Payment  of  one  half  of  each  invoice  value  in  cash,  on 
handing  you  bills  of  lading  and  policy  of  insurance  to  cover  the 
amount,  and  balance  by  like  payment  on  delivery,"  &c.,  &c. 

The  reply  of  the  4th  of  May  accepted  the  tender  with  the  following 

^  And  see  Ogg  v,  Shnter,  as  reported  in  the  ^  7  H.  &  N.  57 1 . 

Court  of  Common  Pleas,  L.  R.  10  C.  P.  159.  >  32  L.  J.  Q.  B.  322. 

The  decision  was  reyersed  on  appeal,  1  C.  P.  «  83  L.  J.  Q.  B.  214,  in  Ex.  Ch. 

D.  47,  C.  A.»  and  is  fnllj  considered^  pwt, 

p.  329. 
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modifications  and  additions  :  '^  The  selection  of  the  particular  descrip- 
tion to  be  at  the  company's  option  .  •  •  half  the  quantity,  say  not 
less  than  500  tons,  to  be  shipped  not  later  than  10th  June  prox.,  and 
the  remainder  in  all  that  month  .  .  .  payment  one  half  of  each  invoice 
yalue  by  bill  at  three  months  on  handing  bills  of  lading  and  policy  of 
insurance  to  cover  the  amount,  or  in  cash  under  discount  at  the  rate  of 
5L  per  centum  per  annum,  at  your  option,  and  the  balance  in  cash  at 
the  current  rate  of  exchange  at  Rangoon."  The  contract  was  closed 
upon  these  conditions,  and  defendant  in  performance  of  it  chartered 
the  ship  Waban  for  Rangoon,  the  company  being  no  party  to  the 
charter,  and  loaded  her  with  1,166  tons  of  coal,  taking  a  bill  of  lading 
which  expressed  that  the  coal  was  shipped  by  him,  and  was  to  be  de- 
livered at  Rangoon  to  the  agent  of  the  company  or  to  his  assigns, 
freight  to  be  paid  by  the  charterer  as  per  charter-party.  The  charter- 
party  stipulated  that  the  freight  was  ^*  to  be  paid  in  London  on  un- 
loading and  right  delivery  of  the  cargo  at  408.  per  ton  on  the  qaantity 
delivered  .  .  •  one  quarter  by  freighter's  acceptance  at  three  months, 
and  one  quarter  by  like  acceptance  at  six  months  from  the  final  sailing 
of  the  vessel  from  her  last  port  in  the  United  Kingdom,  the  same  to 
be  returned  if  the  cargo  be  not  delivered  at  the  port  of  destination ; 
and  the  remainder  by  a  bill  at  three  months  from  the  date  of  the  de- 
livery at  the  freighter's  office  in  London  of  the  certificate  of  the  right 
delivery  of  the  cargo." 

The  defendant  also  effected  insurance  for  1,400Z.  and  handed  the 
bill  of  lading  and  policy  to  the  company,  in  pursuance  of  the  contract, 
together  with  this  letter :  "  6th  of  July,  1860.  Herewith  I  hand  you 
Ocean  Marine  policy  for  1,4002.  for  this  ship,  as  collateral  security 
against  the  amount  payable  by  you  on  account  of  the  invoice  order, 
say  1,3112.  158.,  receipt  of  which  please  own."  The  answer  acknowl- 
edged the  receipt  of  the  policy  '^  to  be  held  as  collateral  security  for 
the  payment  to  you  of  1,311Z.  15s.  on  account  of  the  invoice  of  Uiat 
shipment." 

The  invoice  value  of  the  coals  was  2,6282.  10«.,  of  which  the  com- 
pany paid  half  to  defendant  on  the  5th  of  July,  and  the  vessel  sailed 
on  the  8th,  but  never  arrived  at  her  destination,  nor  were  the  coab  de- 
livered in  conformity  with  the  contract. 

On  these  facts  it  became  necessary  to  decide  what  was  the  effect  of 
the  contract  on  the  property  in  the  goods,  and  the  right  to  the  price 
from  the  time  of  the  handing  over  the  shipping  documents  and  paying 
half  the  invoice  value. 

The  opinion  of  Blackburn,  J.,  was  the  basis  of  the  final  judgment, 
and  was  approved  by  the  majority  of  the  judges.  It  is  so  instructive 
on  the  whole  subject  as  to  justify  copious  extracts.  The  learned 
judge  said :  *^  There  is  no  rule  of  law  to  prevent  the  parties  in  cases 
like  the  present  from  making  whatever  bargain  they  please.    If  they 
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use  words  in  the  contract  showing  that  they  intend  that  the  goods 
shall  be  shipped  by  the  person  who  is  to  supply  them  on  the  terms 
that  when  shipped  they  shall  be  the  consignee's  property  and  at  his 
risk,  so  that  the  vendor  shall  be  paid  for  them  whether  delivered  at 
the  port  of  destination  or  not»  this  intention  is  effectual.  Such  is  the 
common  case  where  goods  are  ordered  to  be  sent  by  a  carrier  to  a  port 
of  destination.  The  vendor's  duty  is  in  such  cases  at  an  end  when  he 
has  delivered  the  goods  to  the  carrier,  and  if  the  goods  perish  in  the 
carrier's  hands,  the  vendor  is  discharged  and  the  purchaser  is  bound  to 
pay  him  the  price.  See  Dunlop  v.  Lambert  (6  CI.  &  Fin.  600).  If 
the  parties  intend  that  the  vendor  shall  not  merely  deliver  the  goods 
to  the  carrier,  but  also  undertake  that  they  shall  actually  be  delivered 
at  their  destination,  and  express  such  intention,  this  also  is  effectual. 
In  such  a  case,  if  the  goods  perish  in  the  hands  of  the  carrier,  the  ven- 
dor is  not  only  not  entitled  to  the  price,  but  he  ia  liable  for  whatever 
damage  may  have  been  sustained  by  the  purchaser  in  consequence  of 
the  breach  of  the  vendor's  contract  to  deliver  at  the  place  of  destina- 
tion. See  Dunlop  v,  Lambert.  But  the  parties  may  intend  an  inter- 
mediate state  of  things :  they  may  intend  that  the  vendor  shall  deliver 
the  goods  to  the  carrier,  and  that  when  he  has  done  so  he  shall  have 
fulfilled  his  undertaking,  so  that  he  shall  not  be  liable  in  damages  for 
a  breach  of  contract  if  the  goods  do  not  reach  their  destination,  and 
yet  they  may  intend  that  the  whole  or  part  of  the  price  shall  not  be 
payable  unless  the  goods  do  arrive.  They  may  bargain  that  the  prop- 
erty shall  vest  in  the  purchaser  as  owner  as  soon  as  the  goods  are 
shipped,  that  then  they  shall  be  both  sold  and  delivered,  and  yet  that 
the  price  (in  whole  or  in  part)  shall  be  payable  only  on  the  contin- 
gency of  the  goods  arriving,  just  as  they  might,  if  they  pleased,  con- 
tract that  the  price  should  not  be  payable  unless  a  particular  tree  fall, 
but  without  any  contract  on  the  vendor's  part  in  the  one  case  to  pro- 
cure the  goods  to  arrive,  or  in  the  other  to  cause  the  tree  to  fall." 
Referring  to  the  terms  of  the  contract  under  consideration,  the  learned 
judge  proceeded  to  remark:  '^It  is  clear  that  the  coals  are  to  be 
shipped  in  this  country,  on  board  a  vessel  to  be  engaged  by  De  Mattos, 
to  be  insured,  and  the  policy  of  insurance  and  the  bill  of  lading  and 
invoice  to  be  handed  over  to  the  company.  As  soon  as  De  Mattos,  in 
pursuance  of  these  stipulations,  gave  the  company  the  policy  and  bill 
of  lading,  he  irrevocably  appropriated  to  this  contract  the  goods  which 
were  thus  shipped,  insured,  and  put  under  the  control  of  the  company. 
After  this  he  could  never  have  been  required,  nor  would  he  have  had 
the  right,  to  ship  another  cargo  for  the  company ;  so  that  from  that 
time,  what  had  originally  been  an  agreement  to  supply  any  coals  an- 
swering the  description,  became  an  agreement  relating  to  those  coals 
only,  just  as  much  as  if  the  coals  had  been  specified  from  the  first.  .  .  • 
In  construing  this  contract,  the  primd  fade  construction  is  that  the 
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parties  intended  that  the  property  in  the  coals  vested  in  the  company^ 
and  the  right  to  the  price  in  De  Mattos,  as  soon  as  it  came  to  relate  to 
specific  ascertained  goods^  that  is,  on  the  handing  oyer  of  the  docu- 
ments, and  the  inquiry  must  be  whether  there  is  any  sufficient  indica- 
tion in  the  contract  of  a  contrary  intention.  As  to  one  half  of  the 
price,  the  intention  that  it  should  only  be  paid  ^  on  completion  of  the 
delivery  at  Rangoon,'  seems  to  me  as  clearly  declared  as  words  could 
possibly  declare  it,  and  consequently  I  think  as  to  that  half  of  the  price 
no  right  vested  in  De  Mattos  unless  and  until  there  was  a  complete 
delivery  at  Rangoon.  But  consistently  with  this  there  might  be  an 
intention  that  there  should  be  a  complete  vesting  of  the  property  iu 
the  goods  in  the  company,  and  a  complete  vesting  of  the  right  to  the 
half  of  the  price  in  De  Mattos,  so  as  in  effect  to  make  the  goods  be  at 
the  risk  of  the  company,  though  half  the  price  was  at  the  risk  of  De 
Mattos ;  so  that  the  goods  were  sold  and  delivered^  though  the  payment 
of  half  the  price  was  contingent  on  the  delivery  at  Rangoon,  and  this 
I  think  is  the  true  legal  construction  of  the  contract." 

Wightman,  J.,  was  of  opinion  that  on  the  true  construction  of  the 
contract  the  whole  cargo  remained  the  property  of  the  vendor^  and  at 
his  risk;  that  he  was  bound  to  deliver  the  whole  at  Rangoon,  and  that 
the  transfer  of  the  policy  and  bill  of  lading  to  the  company  was  a  se- 
curity to  protect  the  company  in  recovering  back  their  advance  of  one 
•half  the  price  in  the  event  of  De  Mattos's  failure  to  make  delivery  at 
Jlangoon. 

Cockburn,  C.  J.,  thought  that  the  property  in  the  coals  passed  to  the 
company^  subject  to  the  vendor's  lien  for  the  payment  of  the  price; 
.that  the  coals,  when  shipped,  were  specifically  appropriated  to  the 
company,  and  that  by  the  transfer  of  the  bill  of  lading  they  obtained 
dominion  of  the  cargo,  and  could  have  disposed  of  it  at  their  pleasure ; 
bat  that  De  Mattos  remained  bound  to  make  delivery  in  Rangoon, 
and  by  breach  of  that  contract  was  bound  to  return  the  half  of  the 
price. already  paid,  and  to  lose  his  claim  for  the  remainder. 

In  the  Exchequer  Chamber,  Erie,  C.  J.,  expressed  his  concurrence 
with  the  opinion  of  Blackburn,  J.,  as  to  the  true  meaning  and  effect 
of  the  contract,  and  Willes,  J.,  and  Channell,  B.,  did  the  same.  Wil- 
liams, J.,  merely  expressed  his  assent  to  the  views  of  Cockburn,  C.  J. 

Martin,  B.,  gave  his  view  of  the  true  intention  of  the  parties,  with- 
out declaring  whether  and  when,  if  at  all,  the  property  passed,  but 
remarked^  **I  cannot  say  that  I  agree  with  my  brother  Blackburn's 
judgment ; "  and  Pigott,  B.,  expressed  his  concurrence  with  the  inter- 
pretation of  the  contract  by  Martin,  B. 

..§  37t5.  In  Jenner  v.  Smith,^  where  the  sale  was  made  by  sample, 
and  was  of  two  pockets  of  hops  out  of  three  that  were  lying  at  a  speci- 
fied warehouse,  the  vendor  instructed  the  warehouseman  to  set  apart 
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two  oat  of  the  three  pockets  for  the  parchaser,  and  the  warehouseman 
thereupon  placed  on  two  of  them  a  *^  wait-order  card,"  that  is,  a  card 
on  which  was  written,  ^^  to  wait  orders,"  and  the  name  of  the  vendee : 
bat  no  alteration  was  made  in  the  warehouseman's  books,  and  the  ven- 
dor remained  liable  for  the  storage.  The  vendor  then  sent  an  invoice 
with  the  numbers  and  weights  to  the  buyer  of  these  two  pockets,  with 
a  note  at  the  foot,  ^'  The  two  pockets  are  lying  to  your  order."  ffeld^ 
that  the  property  had  not  passed,  because  the  buyer  had  not  made  the 
vendor  his  agent  for  appropriating  the  goods  to  the  contract,  nor  aban- 
doned his  right  of  comparing  the  bulk  with  the  sample,  or  of  verifying 
the  weight.  There  was  neither  previous  authority  nor  subsequent  as- 
sent to  the  appropriation. 

In  Ux  parte  Pearson,^  the  purchaser  had  ordered  and  paid  for  the 
goods,  and  the  company  loaded  the  goods  on  a  railway  to  his  address, 
and  sent  him  the  invoice  after  the  presentation  of  a  petition  for  wind- 
ing up  the  company,  but  before  order  made,  and  it  was  held  that  the 
property  had  passed  to  the  purchaser  and  could  not  be  taken  by  the 
official  liquidator  as  assets  of  the  company. 

§  376.  Before  leaving  this  branch  of  the  subject,  it  is  well  to  notice 
that  the  property  does  not  pass  even  when  the  vendor  has  the  power 
to  elect,  unless  he  exercise  it  in  conformity  with  the  contract.  He 
cannot  send  a  larger  quantity  of  goods  than  those  ordered,  and  throw 
the  selection  on  the  parchaser.  Thus  in  Cunliffe  v.  Harrison,^  it  was 
held  that  where  an  order  was  given  for  ten  hogsheads  of  claret,  and 
the  vendor  sent  fifteen,  the  action  for  goods  sold  and  delivered  would 
not  lie  against  the  purchaser,  (who  refused  to  keep  any  of  the  hogs- 
heads), on  the  ground  that  no  specific  hogshesuls  had  been  appropri- 
ated to  the  contract,  and  thus  no  property  had  passed.  And  in  Levy 
V,  Green,'  the  goods  sent  in  excess  of  those  ordered  were  articles  en- 
tirely di£ferent,  but  packed  in  the  same  crate ;  the  order  being  for 
certain  earthenware  teapots,  dishes,  and  jugs,  to  which  the  plaintiff 
had  added  other  earthenware  articles  of  various  patterns  not  ordered. 
In  the  Court  below,^  there  was  an  equal  division  of  the  judges,  Lord 
Campbell  and  Wightman,  J.,  holding  that  the  defendant  had  a  right 
to  reject  the  whole  on  account  of  the  articles  sent  in  excess,  and  Cole- 
ridge and  Erie,  JJ.,  being  of  a  different  opinion  ;  but  in  the  Ex- 
chequer Chamber,  Martin,  Bramwell,  and  Watson,  BE.,  and  Willes 
and  Byles  JJ.,  were  unanimous  in  holding  with  Lord  Campbell  and 
Wightman,  J.,  that  the  property  had  not  passed,  and  that  the  pur- 
chaser had  the  right  to  reject  the  whole. 

§  376  a.  In  6ath  v.  Lees,^  the  defendants  agreed  to  buy  from  the 

1  3  Ch.  443.  s  1  £.  &  E.  969,  and  28  L.  J.  Q.  B.  S19  ; 

s  6  Ex.  903.    See,  also,  Hart  v.  Mills,  15  Tarling  v,  O'Riordan,  2  L.  B.  Ir.  82,  C.  A. 
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plaintiff  oottoD,  '^  to  be  delivered  at  seller^ 8  option  in  August  or  Sep- 
tember, 1864,  payment  within  ten  days  from  date  of  invoice."  The 
plaintiff  afterwards  gave  notice  to  the  defendants  that  the  cotton  was 
ready  for  delivery  on  a  certain  day  in  August,  and  that  the  invoice 
would  be  dated  from  that  day.  And  it  was  held  that  the  plaintiff, 
having  exercised  his  option,  was  bound  to  deliver  the  cotton  in  August, 
and  that  the  non-delivery  in  that  month  was  a  good  equitable  defence 
to  an  action  against  the  defendant  for  not  accepting  the  cotton  ;  Mar- 
tin, B.,  saying  during  the  course  of  the  argument :  '^  The  seller  could 
not  give  two  notices.  When  the  notice  was  given,  the  buyer  was  bound 
to  be  ready  with  the  money ^  which  he  might  have  had  difficulty  in  get- 
ting ;  then  is  the  seller  to  say,  ^  I  will  not  deliver  the  cotton  according 
to  my  notice,  but  will  put  you  off  until  next  month.'  *' 

But  an  appropriation  and  tender  of  goods  not  in  accordance  with 
the  contract,  and  in  consequence  rejected  by  the  purchaser,  does  not 
prevent  the  vendor  from  afterwards,  within  the  time  limited  for  .so 
doing,  appropriating  and  tendering  other  goods  which  are  in  accord- 
ance with  the  contract. 

This  was  decided  in  Borrowman  v,  Free,^  where  the  plaintiffs,  be- 
ing bound  by  contract  to  tender  a  cai*go  of  maize  to  the  defendants, 
tendered  a  cargo  which  was  rejected  by  the  defendants  as  not  being 
in  accordance  with  the  contract,  and  afterwards  and  within  the  time 
limited  for  so  doing  the  plaintiffs  tendered  a  cargo  which  was  in  ac- 
cordance with  the  contract,  and  it  was  held  that  this  second  tender  was 
good,  and  that  the  defendants  were  bound  to  accept  it.  Gath  v.  Lees 
was  distinguished  upon  the  grounds  that  there  the  seller's  option  was 
exercised  in  a  proper  manner,  and  that  the  purchasers,  acting  upon  the 
vendor's  notice,  had  altered  their  position  for  the  worse.  Brett,  L.  J., 
observes  :  ^  "  I  have  only  to  add  that  a  different  rule  might  have  been 
applied  if  the  defendants  had  accepted  the  cargo  of  the  Charles  Piatt 
(the  cargo  which  had  been  first  tendered).  It  is  possible  that  the 
tender  of  the  plaintiffs  could  not  in  that  case  have  been  withdrawn.  I 
wish  it,  however,  to  be  understood  that  this  is  a  point  upon  which  I 
express  no  opinion." 

§  877.  The  decisions  as  to  subsequent  appropriation,  in  cases  where 
the  agreement  was  for  the  delivery  of  a  chattel  to  be  manufactured, 
begin  with  Mucklow  v.  Mangles,^  in  1803.  Pocock  ordered  a  barge 
from  one  Royland,  a  barge-builder,  and  advanced  him  some  money  on 
account,  and  paid  more  as  the  work  proceeded,  to  the  whole  value  of 
the  barge.  When  nearly  finished,  Pocock's  name  was  painted  on  the 
stern,  but  by  whom  and  under  what  circumstances  is  not  stated  in  the 
report.  The  barge  was  finished  and  seized  on  execution  against  Roy- 
land  two  days  afterwards^  but  before  he  had  delivered  it  up  to  Pocock, 
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and  the  sheriff's  officer  delivered  it  to  Pocock  under  an  indemnity. 
Royland  had  committed  an  act  of  bankruptcy  b^ore  the  barge  was 
finished^  and  the  action  was  trover  by  his  assignees  against  the  sheriff's 
officer.  Held,  that  the  property  had  not  passed ;  Heath,  J.,  saying  : 
*^  A  tradesman  often  finishes  goods  which  he  is  making  in  pursuance 
of  an  order  given  by  one  person,  and  sells  them  to  another.  If  the 
first  customer  has  other  goods  made  for  him  within  the  stipulated  time, 
he  has  no  right  to  complain ;  he  could  not  bring  trover  against  the 
purchaser  of  the  goods  so  sold." 

§  378.  In  Bishop  v.  Crawshay,^  it  was  held  by  the  Queen's  Bench, 
in  1824,  that  no  property  passed  to  the  defendant  in  goods  which  he 
had  ordered  from  a  manufacturer  in  the  country,  and  on  account  of 
which  he  had  accepted  a  bill  of  exchange  for  400Z.  The  manufacturer 
had  received  the  order  on  the  26th  of  January,  had  committed  an  act 
of  bankruptcy  not  known  to  the  defendant  on  the  5th  of  February, 
and  on  the  6th  drew  the  above-mentioned  bill  of  exchange.  On  the 
8th  the  goods  were  completed  and  loaded  on  barges  to  be  forwarded 
to  the  defendant,  and  on  the  15th  a  commission  issued  against  the 
bankrupt,  by  whose  assignees  the  action  of  trover  was  brought.  Hoi- 
royd,  J.,  said  :  "  The  goods  were  made,  but  until  the  money  paid 
was  appropriated  to  these  particular  goods  the  defendant  could  not 
have  maintained  trover  for  them,  if  they  had  been  even  sold  to  an- 
other person." 

§  379.  In  Atkinson  v.  Bell,^  already  fully  explained  (ante^  p.  91),  the 
purchaser  had  ordered  the  machines ;  they  had  been  made  and  packed 
under  his  agent's  superintendence,  and  the  boxes  made  ready  to  be  sent, 
and  the  vendor  had  written  to  ask  the  purchaser  by  what  conveyance 
they  were  to  be  sent,  but  had  received  no  answer  when  he  became 
bankrupt.  His  assignees  then  brought  an  action  against  the  purchaser 
(who  refused  to  take  the  goods)  for  goods  bargained  and  sold^  this  form 
of  action  not  being  maintainable  where  the  property  has  not  passed. 
Held^  that  the  form  of  action  was  misconceived ;  it  should  have  been 
for  not  accepting  the  goods ;  the  property  had  not  passed,  for  although 
the  vendor  intended  them  for  the  purchaser,  his  right  to  revoke  that 
intention  still  existed,  and  be  might  have  sold  the  goods  to  another  at 
any  time  before  the  buyer  assented  to  the  appropriation.  This  is  per- 
haps the  strongest  case  in  the  books  on  this  subject,  for  the  conduct  of 
the  vendor  was  as  near  an  approximation  to  a  determination  of  elec- 
tion, without  actually  becoming  so,  as  one  can  well  conceive.  It  is 
distinguishable  from  Fragano  v.  Long  ^  only  on  the  ground  that  in  this 
latter  case  the  order  was  to  despatch  the  goods  for  the  buyer's  account, 
and  when  the  goods  were  despatched  it  was  really  the  act  of  the  buyer 
through  his  agent  the  seller,  and  this  act  of  the  buyer  constituted  an 
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implied  assent  to  the  appropriation  made  by  the  seller,  which  then 
became  no  longer  revocable.  In  Atkinson  v.  Bell  this  element  was 
deficient.  But  there  was  another  circumstance  in  that  case,  adverted 
to  in  the  judgment  of  the  Court,  which  renders  it  almost  impossible 
to  distinguish  it  from  Rohde  v.  Thwaites.^  The  defendant  had  made 
Kay  his  agent  to  procure  the  machines  ;  and  the  report  states  that  they 
were  altered  so  as  to  suit  Kay,  and  thon  packed  up  by  Kay*%  diredwM^ 
which  is  equivalent  to  their  being  packed  up  by  the  buyer's  own  direc- 
tions ;  and  surely  if  the  buyer,  after  goods  have  been  completed  on  his 
order,  is  informed  by  the  seller  that  they  are  ready  for  him,  and  then 
examines  and  directs  them  to  be  packed  up  for  him,  this  constitutes 
as  strong  an  assent  to  the  appropriation  as  was  given  by  the  pur- 
chaser in  Rohde  v.  Thwaites,  when  he  said,  without  seeing  the  sugar 
that  had  been  packed  up  for  him,  that  he  would  send  for  it.  Many 
attempts  have  been  made  to  reconcile  Atkinson  v.  Bell  with  the  prin- 
ciples recognized  in  the  other  cases  on  the  subject,  but  it  is  very  diffi- 
cult to  avoid  the  conclusion  that  a  conflict  really  exists,  and  that,  if 
correctly  reported,  the  case  would  not  on  this  particular  point  be  now 
decided  as  it  was  in  1828. 

§  380.  In  Elliott  v.  Pybus,^  in  1834,  a  machine  was  ordered  by  de- 
fendant, and  he  deposited  with  plaintiff  41.  on  account  of  the  price. 
When  completed,  he  saw  it,  paid  21.  more  on  account,  but  made  no 
final  settlement.  In  reply  to  a  demand  for  101.  Ids.  8(2.,  the  balance 
of  the  account,  defendant  admitted  that  the  machine  was  made  ac- 
cording to  his  order,  and  asked  plaintiff  to  send  it  to  him  before  it  was 
paid  for.  This  was  held  an  assent  to  the  appropriation,  and  a  count 
for  goods  bargained  and  sold  was  maintained. 

The  cases  in  relation  to  the  appropriation  of  an  unfinished  chattel, 
paid  for  by  instalments  during  the  progress  of  the  work,  have  already 
been  examined  in  Chapter  3  of  this  Book,  pp.  246  et  seq. 


AMERICAN   NOTE. 

§§  358-380.  Subsequent  Appropriation.  The  American  law  folly 
agrees  with  the  English  that  a  delivery  to  a  carrier,  as  directed  by  the  pur- 
chaser, or  as  warranted  by  eastern  and  usage,  is  such  an  appropriation  as  to 
bind  the  vendor,  and  make  the  goods  the  property  of  the  vendee  from  the  mo- 
ment of  such  delivery,  and  the  risk  thenceforth  is  on  him.  This  is  so  obvioas 
as  hardly  to  need  any  reference  to  the  authorities,  but  see  The  Mary  &  Susan, 

1  Wheat.  25 ;  Stanton  v.  Eagar,  16  Pick.  467 ;  Magruder  v.  Gage,  33  Md. 
344 ;  Bailey  v.  Hudson  River  R.  R.  Co.  49  N.  Y.  70 ;  Gutwillig  v.  Zuberhier, 

2  N.  Y.  St.  Rep.  605  (1886)  ;  Stafford  v.  Walter,  67  111.  83  ;  Whiting  v.  Far- 
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rand,  1  Conn.  60 ;  Ranney  v.  Higby,  4  Wise.  154;  5  lb.  62 ;  Blum  v.  The 
Caddo,  1  Woods,  64 ;  Wing  v.  Clark,  24  Me.  366 ;  Schmertz  v.  Dwjer,  53 
Penn.  St.  335 ;  FotDam  v.  Tillotsoo,  13  Met  517;  Grimth  v.  Ingledew,  6  S. 
&  R.  429;  WaldroD  v.  Romanie,  22  N.  Y.  368;  Grove  v.  Brien,  8  How. 
438 ;  Hunter  v,  Wright,  12  Allen,  548 ;  Lawrence  v.  Minturn,  17  How.  107 ; 
Clafliu  V.  Boston  &  Lowell  R.  R.  Co.  7  Allen,  341 ;  Odell  v.  Boston  &  Maine 
R.  B.  109  Mass.  50;  Johnson  v.  Stoddard,  100  Mass.  306;  Torry  v,  Corliss, 
33  Me.  333,  336 ;  Armentront  v.  SL  Louis  R.  R.  Co.  1  Mo.  App.  158  ;  Ober  v. 
Smith,  78  N.  C.  313 ;  Philadelphia,  dbc.  R.  R.  Co.  t;.  Wireman,  88  Penn.  St. 
265  ;  Summeril  v.  Elder,  1  Binney,  106.     Wise  v.  McMahon,  Longf.  &  T. 
(Irish)  192  (1841),  is  a  very  interesting  case  on  this  point     M.  sold  to  Wise 
a  lot  of  barley  to  be  shipped  from  Tralee  to  Cork,  **'  free  on  board  the  Darling, 
payment  cash  on  receipt  of  bill  of  lading  and  invoice."    The  barley  was  put  on 
board  the  Darling,  November  9,  1839,  taking  a  bill  of  lading  to  the  shipper's 
order,  but  which  was  not  forwarded  to  Wise.    On  the  12th  November,  the  Dar- 
ling and  her  cargo  was  lost ;  and  on  the  16th,  M.  exhibited  the  bill  of  lading  to 
Wise,  who,  ignorant  of  the  loss,  paid  him  800/.  on  the  barley,  and  the  bill  was 
indorsed  to  him.    Subsequently  ascertaining  the  loss  of  the  barley.  Wise  sought 
to  recover  back  his  800/.  of  the  seller,  but  it  was  held  he  could  not  do  so,  as 
the  title  and  risk  was  on  him  from  the  delivery  on  board  the  vessel.     As  to 
what  constitutes  a  sufficient  delivery  to  the  carrier,  see  Hobart  v.  Littlefield,  13 
R,  I.  341 ;  Packard  v.  Gretman,  6  Cow.  757;  Schmertz  v.  Dwyer,  53  Penn.  St. 
335  ;  Glass  v.  Goldsmith,  22  Wise.  488.     It  is  for  this  reason  that  if  goods  be 
ordered  in  one  state,  where  a  sale  thereof  is  illegal,  of  a  vendor  who  resides  in 
another  state,  where  the  sale  is  legal,  and  be  there  delivered  to  a  carrier,  di- 
rected to  the  buyer,  the  sale  is  complete  upon  a  delivery  to  the  carrier,  and  is 
valid ;  or  vice  verstu     Orcntt  t;.  Nelson,  1  Gray,  537  ;  Sort  well  v.  Hughes,  1 
CurtiB,  244 ;  Woolsey  v.  Bailey,  27  N.  H.  217 ;  Smith  v.  Smith,  lb.  244 ;  Gar- 
land V.  Lane,  46  N.  H.  245  ;  Frank  v.  Hoey,  128  Mass.  263  ;  Arnolds.  Proat, 
51  N.  H.  587 ;  Sarbecker  v.  State,  65  Wise  175,  and  cases  cited.     The  direc- 
tion to  the  consignee  must  be  reasonably  correct  and  sufficient,  in  order  to  im- 
pose the  risk  on  him.     Woodruff  t;.  Noyes,  15  Conn.  335,  which  seems  to  be 
a  question  of  fact  in  each  case.     Finn  v.  Clark,  10  Allen,  479  ;  12  lb.  522 ; 
Garretson  v.  Selby,  37  Iowa,  529.     In  some  cases  it  is  a  question  of  intention, 
to  be  submitted  to  a  jury,  whether  or  not  the  title  passed  upon  delivery  to  the 
carrier,  or  not  until  actual  receipt  by  the  consignee.     See  Merchants'  National 
Bank  v.  Bangs,  102  Mass.  291 ;  Wigton  v.  Bowley,  130  Mass.  252  ;  Prince  v. 
Boston  &  Lowell  R  Co.  101  Mass.  547 ;  Strauss  v.  Wessell,  30  Ohio  St  211. 
Payment  of  freight  by  the  seller  is  one  circumstance  tending  to  show  that  the 
sale  is  not  finally  complete  until  the  transit  is  ended.     See  Suit  v.  Woodhall, 
113*  Mass.  391.     Of  course  a  delivery  to  a  carrier  of  a  larger  amount  of  goods 
than  ordered,  or  at  a  much  later  time  than  ordered,  would  not  be  an  appropri- 
ation of  any  part  so  as  to  bind  the  purchaser  to  accept  them.     See  Rommel  v. 
Wingate,  103  Mass.  327 ;  Barton  v.  Kane,  17  Wise.  38 ;  Larkin  v.  Mitchell 
Lumber  Co.  42  Mich.  296.    And  therefore  he  would  not  be  liable  for  the  price 
unless  accepted.    Downer  v,  Thompson,  6  Hill,  208  ;  Downs  v.  Marsh,  29  Conn. 
409  ;  Defenbaugh  v.  Weaver,  87  111.  132.    So  where  the  vendor  sends  only  part 
of  the  things  ordered,  which  never  come  to  the  hands  of  the  consignee,  there 
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is  DO  sale.  Bruce  v,  PearsoD,  3  Johns.  534  ;  Rochester  Oil  Co,  v.  Hnghley,  56 
PeDD.  St.  322.  Especially  if  such  part  be  sent  by  a  different  and  more  expen- 
sive  route  than  that  designated  by  the  order.  Corning  v.  Colt,  5  Wend.  254. 
So  if  ordered  goods  are  sent  by  a  carrier  without  any  direction,  express  or 
implied,  or  any  custom  or  usage  how  to  send  them,  a  delivery  to  a  carrier 
does  not  complete  the  sale  if  they  never  come  to  the  possession  of  the  buyer. 
Loyd  V.  Wright,  20  Ga.  574 ;  Hague  v.  Porter,  3  Hill,  141 ;  Hanauer  v.  Bar- 
tels,  2  Col.  514.  And  it  hardly  need  be  said  that  sending  goods  by  a  carrier 
not  ordered  at  all,  has  no  tendency  to  pass  any  title  in  them  to  the  consignee, 
or  divest  the  title  of  the  consignor.  See  The  Francis,  2  Gall.  391 ;  The  St. 
Joze  Indiano,  1  Wheat  208  ;  The  Julia,  8  Cranch,  183.  So  where  the  goods 
sent  are  materially  different  from  those  ordered.  Grardner  t;.  Lane,  9  Allen, 
492 ;  11  lb.  39  ;  98  Mass.  517. 

Whether  a  consignment  to  a  factor  for  sale,  or  to  a  mere  creditor  of  the  con- 
signor, passes  the  title  until  the  goods  come  to  the  actual  possession  of  the  cred- 
itor, before  others  intervene,  see  Elliott  v.  Bradley,  23  Vt.  217  ;  Hodges  «. 
Eamball,  49  Iowa,  577,  carefully  examining  the  subject ;  Bonner  v.  Marsh,  10 
Sm.  &  M.  376;  Saunders  v,  Bartlett,  12  Heisk.  316;  Oliver  t;.  Moore,  lb. 
482.     And  Davis  v,  Bradley,  28  Yt  118,  is  not  in  conflict  with  these  cases. 

As  to  articles  expressly  manufactured  for  a  party,  it  seems  clear  that,  upon 
completion  according  to  the  contract,  and  a  delivery,  or  tender  of  delivery,  to 
the  buyer,  the  appropriation  is  complete  and  the  title  fully  passes.  Bement  v. 
Smith,  15  Wend.  493,  a  leading  case  ;  Higgins  v.  Murray,  4  Hun,  565  ;  Bal- 
lentine  v.  Robinson,  46  Penn.  St  477 ;  Shawhan  t;.  Van  Nast,  25  Ohio  St  490, 
a  well  considered  case ;  Mt  Hope  Iron  Co.  v.  Buflinton,  103  Mass.  62 ;  God- 
dard  v.  Binney,  115  Mass.  456;  Spicers  v.  Harvey,  9  R.  I.  582;  Grordon  r. 
Norris,  49  N.  H.  376,  containing  a  full  citation  of  the  authorities. 

On  the  other  hand,  some  seem  to  hold  that  some  act  of  acceptance  or  of 
acquiescence  on  the  part  of  the  buyer  in  the  appropriation,  or  at  least  some 
setting  apart  of  the  article  with  the  consent  of  the  buyer,  is  necessary  to  fully 
pass  the  title.  See  Moody  v.  Brown,  34  Me.  107,  following  Elliott  v.  Pybns, 
10  Bing.  512;  Rider  v.  Kelley,  32  Vt  268;  Gowans  v.  Consolidated  Bank 
of  Canada,  43  Up.  Can.  Q.  B.  318 ;  Stock  v.  Inglis,  9  Q.  B.  Div.  708.  The 
doctrine  of  Bryans  v.  Nix,  4  M.  &  W.  775,  stated  by  the  author,  has  been 
repeatedly  a65rmed  and  followed  in  this  country.  See  De  Wolf  v.  Gardner,  12 
Cush.  26 ;  Hatch  v,  Lincoln,  lb.  34;  Grove  v,  Brien,  8  How.  429  ;  Gibson  v* 
Stevens,  lb.  384 ;  Prince  v.  Boston  &  Lowell  Railroad  Co.  101  Mass.  547 ; 
First  National  Bank  v.  Dearborn,  115  Mass.  219 ;  Elliott  t;.  Bradley,  23 
Vt  217. 
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§  381.  It  has  already  been  shown  that  the  rules  for  determining 
whether  the  property  in  goods  has  passed  from  vendor  to  purchaser 
are  general  rules  of  construction  adopted  for  the  purpose  of  ascertain- 
ing the  real  intention  of  the  parties,  when  they  have  failed  to  express 
it.  Such  rules,  from  their  very  nature,  cannot  be  applied  to  cases 
where  exceptional  circumstances  repel  the  presumptions  or  inferences 
on  which  the  rules  are  founded.  However  definite  and  complete, 
therefore,  may  be  the  determination  of  election  on  the  part  of  the 
vendor,  when  the  contract  has  left  him  the  choice  of  appropriation, 
the  property  will  not  pass  if  his  acts  show  clearly  his  purpose  to  retain 
the  ownership,  notwithstanding  such  appropriation. 

§  382.  The  cases  which  illustrate  this  proposition  arise  chiefly  where 
the  parties  live  at  a  distance  from  each  other,  where  they  contract  by 
correspondence,  and  where  the  vendor  is  desirous  of  securing  himself 
against  the  insolvency  or  default  of  the  buyer.  If  A.,  in  New  York, 
orders  goods  from  B.,  in  Liverpool,  without  sending  the  money  for 
them,  there  are  two  modes  usually  resorted  to  among  merchants  by 
which  B.  may  execute  the  order  without  assuming  the  risk  of  A.'s 
inability  or  refusal  to  pay  for  the  goods  on  arrival.  B.  may  take  the 
bill  of  lading,  making  the  goods  deliverable  to  his  own  order,  or  that 
of  his  agent  in  New  York,  and  send  it  to  his  agent,  with  instructions 
not  to  transfer  it  to  A.  except  on  payment  for  the  goods.  Or  B.  may 
not  choose  to  advance  the  money  in  Liverpool,  and  may  draw  a  bill  of 
exchange  for  the  price  of  the  goods  on  A.,  and  sell  the  bill  to  a  Liv- 
erpool banker,  transferring  to  the  banker  the  bill  of  lading  for  the 
goods,  to  be  delivered  to  A.  on  due  payment  of  the  bill  of  exchange. 
Now,  in  both  these  modes  of  doing  the  business,  it  is  impossible  to 
infer  that  B.  had  the  least  idea  of  passing  the  property  to  A.  at  the 
time  of  appropriating  the  goods  to  the  contract.  So  that,  although  he 
may  write  to  A.,  and  specify  the  packages  and  marks  by  which  the 
goods  may  be  identified^  and  although  he  may  accompany  this  with  an 
invoice,  stating  plainly  that  these  specific  goods  are  shipped  for  A.'s 


316  EFFECT   OF  THE  CONTRACT  IN  PASSING   PBOPEBTT.       [BOOK  U, 

account,  and  in  accordance  with  A.'s  order,  making  his  election  final 
and  determinate,  the  property  in  the  goods  will  nevertheless  remain 
in  B.,  or  in  the  banker,  as  the  case  may  be,  till  the  bill  of  lading  has 
been  endorsed  and  delivered  up  to  A.  These  are  the  most  simple 
forms  in  which  the  question  is  generally  presented,  but  we  shall  see 
that  in  this  class  of  cases,  as  well  as  in  that  just  discussed,  it  is  often 
a  matter  of  great  nicety  to  determine  whether  or  not  the  vendor's 
purpose  or  intention  was  really  to  reserve  a  jus  disponendi, 

§  383.  In  Walley  v,  Montgomery,^  the  plaintiff  had  ordered  a  cargo 
of  timber  from  Schumann  and  Co.,  and  they  informed  him  by  letter 
that  they  had  chartered  a  vessel  for  him,  and  afterwards  sent  him, 
in  another  letter,  the  bill  of  lading  and  invoice,  advising  that  they 
had  drawn  on  him  at  three  months,  ^'  for  the  value  of  the  timber.'* 
The  invoice  was  of  a  cargo  of  timber,  **  shipped  by  order,  and  for  ac- 
count and  risk  of  Mr.  T,  Walley,  at  Liverpool,"  and  the  bill  of  lading 
was  made  "  to  order  or  assigns,  he  or  they  paying  freight,  &c."  Schu- 
mann and  Co.  sent  at  the  same  time  another  bill  of  lading,  with  bills 
of  exchange  drawn  on  the  plaintiff  for  the  price,  to  the  defendant, 
who  was  their  agent,  and  he  got  the  cargo  from  the  captain.  The 
plaintiff  applied  to  the  defendant  for  the  cargo,  offering  to  accept  the 
bills  of  exchange,  but  the  latter  insisted  on  immediate  payment,  and, 
on  the  plaintiff's  refusal,  sold  the  cargo,  under  direction  of  Schumann 
and  Co.  Trover  was  brought,  and  Lord  EUenborough  at  first  non- 
suited the  plaintiff,  who  did  not  prove  a  tender  of  the  freight,  bat 
afterwards  joined  the  other  judges  in  setting  aside  the  nonsuit,  on  the 
ground  that  the  property  passed  by  the  invoice  and  bill  of  lading, 
and  that  the  vendor  had  lost  all  rights  over  the  goods,  save  that  of 
stoppage  in  transitu  (as  to  which,  see  post^  Book  V.  Ch.  5). 

§  384.  In  Coxe  v.  Harden,^  the  property  was  held  to  have  passed 
under  somewhat  singular  circumstances.  Oddy  and  Co.,  of  London, 
ordered  a  purchase  of  flax  from  Browne  and  Co.,  of  Rotterdam,  who 
executed  the  order,  and  sent  an  invoice  to  Oddy  and  Co.,  and  a  bill 
of  lading,  unendoraedy  by  which  the  goods  were  made  deliverable  to 
Browne  and  Co.,  and  a  letter,  stating,  ^'  We  have  drawn  on  you  at 
two  usances  in  favour  of  Lucas,  Fisher,  and  Co.,  &c.  We  close  this 
account  in  course.''  Browne  and  Co.  then  sent  another  bill  of  lading 
of  the  same  set  to  the  plaintiff,  endorsed^  for  the  purpose  of  securing 
the  amount  of  their  bill  upon  Oddy  and  Co,  Oddy  and  Co.  trans- 
ferred their  unendorsed  bill  to  the  defendant,  in  payment  of  an  ante- 
cedent debt,  and  the  defendant  got  delivery  of  the  flax  on  that  bill, 
and  sold  it,  notwithstanding  plaintiff's  warning  and  demand  for  the 
goods  under  his  endorsed  bill.  The  action  was  trover,  and  the  Court 
held,  that  even  assuming  the  plaintiff  to  have  all  the  rights  of  the 
vendor  he  could  not  succeed,  because  the  property  in  the  goods  had 

1  3  East,  585.  <  4  East,  211. 
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passed  by  the  shipment  for  the  buyer's  account,  and  no  right  remained 
in  the  vendor,  save  that  of  stoppage  in  transitu.  No  notice  was  taken 
of  the  vendor's  purpose  to  retain  a  jtts  disponendi,  Lord  EUenborough 
saying,  that  the  only  thing  which  stood  between  Oddy  and  Co.  and 
their  right  to  possession,  was  '^  the  circumstance  of  the  captain's  hav- 
ing signed  bills  of  lading  in  such  terms  as  did  not  entitle  them  to  call 
upon  him  for  a  delivery  under  their  bill  of  lading.  But  that  difficulty 
has  been  removed,  for  the  captain  has  actually  delivered  the  goods  to 
their  assigns."  It  is  to  be  remarked  of  this  case,  that  the  date  at 
which  the  bill  of  lading  was  endorsed  by  Browne  and  Co.  to  the  plain- 
tiff was  not  shown ;  that  it  was  perhaps  not  so  endorsed  till  after  the 
goods  had  got  into  possession  of  the  defendant,  and  stress  was  laid  on 
this  by  one  of  the  judges.  At  the  same  time,  no  one  of  them  adverted 
to  the  fact  as  having  any  influence  on  the  decision,  although  printed 
in  italics  in  the  report,  that  the  endorsed  bill  of  lading  was  sent  to 
the  plaintiff  by  Browne  and  Co.,  expressly  "  for  the  purpose  of  securing 
the  amount  of  their  bill  upon  Oddy  and  Co."  See  Moakes  v,  Nichol- 
son,^ and  Brandt  v.  Bowlby,^  infra. 

§  385.  In  Ogle  v.  Atkinson,^  it  was  again  held,  that  the  property 
had  passed,  notwithstanding  the  vendor's  attempted  reservation  of  a 
jui  dispanendi^  but  the  attempt  was  fraudulent.  The  plaintiff  ordered 
goods  from  Smidt  and  Co.,  at  Riga,  in  return  for  wine  consigned  to 
them  for  sale  the  previous  year,  and  sent  his  own  ship  for  the  goods, 
which  were  delivered  to  the  captain,  who  received  them  in  behalf  of 
plaintiff,  and  as  being  plaintiff's  own  goods,  according  to  the  statement 
of  Smidt  and  Co.  themselves.  They  afterwards  obtained  from  the 
captain,  by  fraudulent  misrepresentation,  bills  of  lading  in  blank,  for 
the  goods  so  shipped,  and  sent  them  to  their  agent,  with  orders  to 
transfer  them  to  a  third  person,  unless  plaintiff  would  accept  certain 
bills  of  exchange  which  Smidt  and  Co.  drew  in  favour  of  that  third 
person.  Held,  that  the  property  had  passed,  by  the  delivery  to  the 
plaintiff's  agent,  and  was  not  divested  nor  affected  by  the  subsequent 
acts  of  Smidt  and  Co. 

§  386.  In  Craven  v.  Ryder,^  the  vendor  maintained  his  right.  The 
plaintiffs  agreed  to  sell  to  French  and  Co.  twenty-four  hogsheads  of 
sugar,  free  on  board  a  British  ship,  two  months  being  the  usual  credit. 
They  sent  it  by  a  lighter,  taking  a  receipt  from  the  ship  *'  for  and  on 
account  of  the  plaintiffs,"  which  was  proven  to  be  for  the  purpose  of 
giving  the  shipper  command  of  the  goods  till  exchanged  for  the  bill  of 
lading.  French  and  Co.  sold  the  goods,  and  the  defendant  gave  a  bill 
of  lading  for  them  to  the  vendee  of  French  and  Co.  without  the  plain- 
tiffs' privity.     French  and  Co.  stopped  payment  without  paying  the 

1  34  L.  J.  C.  P.  273 ;  19  C.  B.  N.  S.  290,        •  5  Taunt.  759. 
pott,  p.  826.  4  6  Taant.  433. 

3  2  B.  &  Ad.  932,  jxmt,  p.  318. 
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price  of  the  sugar,  and  plaintiffs  claimed  it,  bat  the  defendant  refused 
to  deliver  to  them  on  the  ground  that  the  bill  of  lading  already  signed 
for  it  in  favour  of  the  buyer  from  French  and  Co.  had  been  assigned 
to  another  vendee,  who  had  in  turn  paid  for  it  in  good  faith.  The 
jury  found  that  the  receipt  given  to  the  plaintiffs  for  the  sugar  was 
^^  reatrictive^^^  and  that  they  had  done  nothing  to  alter  their  right  of 
possession  of  the  goods.  The  court  heldj  that  without  regard  to  the 
form  of  the  receipt,  the  plaintiffs  had  the  right  '^  to  refrain  from  deliv- 
ering the  goods,  unless  under  such  circumstances  as  would  enable  them 
to  recall  the  goods  if  they  saw  occasion,"  and  had  exercised  that  right. 
This  seems  to  be  but  another  mode  of  describing  what,  in  more  recent 
cases,  is  termed  a  reservation  of  the  jus  disponendi.  Ruck  v,  Hat- 
field,^ on  similar  facts,  was  decided  in  conformity  with  Craven  v. 
Ryder.2 

§  887.  In  Brandt  v,  Bowlby,^  the'jvendor  was  again  successful.  The 
facts  were  that  one  Berkeley,  of  Newcastle,  ordered  wheat  from  the 
plaintiffs,  Brandt  and  Co.,  of  St.  Petersburg,  through  their  agent,  E.  H. 
Brandt,  of  London.  A  dispute  arose  between  Berkeley  and  E.  H. 
Brandt,  and  the  former  countermanded  all  his  orders.  In  the  mean 
time,  however,  the  plaintiffs  had  bought  a  cargo  for  him,  and  they  put 
it  on  board  the  defendants'  ship  Helena,  which  Berkeley  had  char- 
tered and  sent  for  the  wheat.  They  wrote,  requesting  Berkeley's 
approval,  and  enclosed  him  ^'  invoice  and  bill  of  lading  of  770  chests 
wheat  shipped  for  your  account  and  risk  per  the  Helena.  .  .  •  An 
endorsed  bill  of  lading  we  have  this  day  forwarded  to  Messrs.  Harris 
and  Co.,  of  London,  at  the  same  time  drawing  upon  them  for  673^. 
15s.y  and  for  the  balance  remaining  in  our  favour,  viz.,  136/.  9s.  5(2., 
we  value  on  you,  &c.,  &c."  An  unendorsed  bill  of  lading  was  en- 
closed to  Berkeley,  together  with  an  invoice  of  "  wheat  bought  by 
order  and  for  account  of  J.  Berkeley,  Esq.,  Newcastle,  and  shipped  at 
his  risk  to  London  to  the  address  of  R.  Harris  and  Sons  there  per  the 
Helena."  The  endorsed  bill  of  lading  was  forwarded  by  the  plaintiffs 
to  E.  H.  Brandt,  their  agent.  Berkeley  refused  to  accept,  and  ordered 
Harris  and  Co.  not  to  accept.  Thereupon  E.  H.  Brandt  gave  Harris 
and  Co.  the  endorsed  bill  of  lading,  and  desired  hem  to  accept  for  his 
account,  which  they  did.  Berkeley  then  confirmed  his  revocation,  and 
was  notified  by  E.  H.  Brandt  that  he  should  retain  the  whole  of  the 
wheat  for  the  plaintiffs.  Afterwards  Berkeley  offered  to  pay  the  price 
of  the  wheat  and  charges,  but  this  was  refused.  The  defendants  de- 
livered the  wheat  to  Berkeley,  instead  of  Harris  and  Co.,  as  required 
by  the  bill  of  lading,  and,  when  sued  in  assumpsit,  sought  to  defend 

1  5  B.  &  Aid.  632.  the  mate's  receipts,  if  he  is  Batisfied  that  the 

^  The  mate's  receipts  for  goods  are  value-  goods  are  on  board.    See  Hathesing  v,  Laing, 

less  after  the  bills  of  lading  have  been  signed,  17  £q.  92  at  pp.  102,  103;  and  Maade  & 

and  the  captain  is  justified  in  signing  bills  of  Pollock  on  Shipping,  pp.  136,338,  ed.  1881. 
lading  without  requiring  the  production  of        *  2  B.  &  Ad.  932. 
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themselves  by  maintaining  that  the  property  in  the  wheat  had  passed 
to  Berkeley.  The  Court  held  the  contrary,  Parke,  B.,  saying :  "  That 
depends  entirely  on  the  intention  of  the  consignors.  It  is  said  that  the 
plaintifib,  by  the  very  act  of  shipping  the  wheat  in  pursuance  of 
Berkeley's  order,  irrevocably  appropriated  the  property  in  it  to  him. 
I  think  that  is  not  the  effect  of  their  conduct,  for,  looking  to  the  letter 
of  the  26th  of  August,  it  manifestly  appears  that  they  intended  that 
the  property  Bhatdd  not  vest  in  Berkeley  unless  the  Mils  were  ac- 
cepted" 

§  388.  In  Wilmshurst  v.  Bowker,^  the  plaintiffs  bought  wheat  from 
defendant  on  a  contract  by  which  they  promised  to  pay  for  it  in  a 
banker's  draft,  an  receipt  of  invoice  and  bill  of  lading.  The  wheat 
was  shipped,  and  the  invoice  and  bill  of  lading  properly  made  out  and 
endorsed  to  the  plaintiffs  were  forwarded  to  them  in  a  letter,  in  which 
the  defendant  requested  them  to  remit  him  the  amount  of  the  invoice. 
Plaintiffs  remitted  a  draft,  which  was  not  a  banker's  draft,  and  de- 
fendant sent  it  back  by  return  of  post,  as  being  contrary  to  the  agree- 
ment, and  kept  back  the  cargo  and  disposed  of  it.  The  plaintiffs  had 
already  failed  in  an  action  in  trover,^  and  the  present  action  was  case 
for  breach  of  contract.  The  judgment  of  the  lower  Court  was  again 
for  defendant,  Tindal,  C.  J.,  saying :  ^^  There  is  no  doubt  that  the 
property  in  the  wheat  passed  to  the  plaintiffs,  .  .  .  but  the  ques- 
tion is  as  to  the  intention  of  the  parties,  as  evidenced  by  the  contract, 
with  reference  to  the  delivery  of  possession.  And  we  are  of  opinion 
that  the  intention  of  the  parties  under  this  contract  was,  that  the  con- 
signors should  retain  the  power  of  withholding  the  actual  delivery  of 
the  wheat  in  case  the  consignee  failed  in  remitting  the  banker's  draft, 
not  upon  the  delivery  of  the  wheat,  but  upon  the  delivery  of  the  bill 
of  lading,  .  •  .  and  we  think  the  object  could  have  been  no  other 
than  to  afford  security  to  the  consignors."  But  on  error  to  the  Ex- 
chequer Chamber,  this  decision  was  unanimously  reversed,^  the  Court, 
composed  of  Lord  Abinger,  C.  B.,  Parke,  Alderson,  and  Rolfe,  BB., 
and  Patteeon,  Coleridge,  and  Wightman,  JJ.,  saying  that  they  acceded 
to  the  general  principle  of  the  judgment  of  the  Common  Pleas,  but 
could  not  agree  with  it  in  inferring  from  the  facts  that  the  remitting 
of  the  banker's  draft  was  a  condition  precedent  to  the  vesting  of  the 
property  in  the  plaintiffs.  ^'  The  delivery  of  the  bill  of  lading  and  re- 
mitting the  banker's  draft  could  not  be  simultaneous  acts :  the  plain- 
tiffs must  have  received  the  bill  of  lading  and  invoice  before  they  could 
send  the  draft." 

§  889.  In  Waite  v.  Baker,^  which  is  a  leading  case,  decided  in  1848, 
the  facts  were  that  the  defendant  at  Bristol  bought  from  one  Leth- 
bridge  500  quarters  of  barley  free  on  board  at  Kingsbridge,  and  in 

1  2  M.&  G.  792.  «  7  M.  &  G.  882. 

9  5  Bing.  N.  C.  541.  «  2  Bz.  1. 
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answer  to  an  inquiry  aboat  the  shipment  wrote  to  Lethbridge :  **  I 
took  it  for  granted  that  you  would  get  a  vessel  for  the  barley  I  bought 
from  you  f .  o.  b.,  and  therefore  did  not  instruct  you  to  seek  one.  .  .  . 
Please  advise  when  you  have  taken  up  a  vessel,  with  particulars  of  the 
port  she  loads  in,  so  that  I  may  get  insurance  done  correctly." 

By  further  correspondence,  Lethbridge  forwarded  copy  of  the  char- 
ter-party which  he  had  taken  in  his  own  name ;  advised  the  com- 
mencement of  the  loading ;  and  on  the  1st  of  January,  1847,  wrote : 
'^  I  hope  to  be  able  to  send  you  invoice  and  bill  of  lading  on  Tuesday 
or  Wednesday."  And  again  on  the  6th :  "  I  expect  the  bill  of  lading 
to-day  or  to-morrow.  I  expect  to  be  in  Exeter  on  Friday,  when  it  is 
very  likely  I  shall  run  down  and  see  you."  The  bills  of  lading  for  the 
cargo  were  to  the  ^'  order  of  Lethbridge  or  assigns,  paying  the  freight 
as  per  charter."  Lethbridge  took  them  to  Bristol,  called  on  the  de- 
fendant, and  left  at  his  counting-house,  early  in  the  morning,  an  unen- 
dorsed bill  of  lading.  At  an  interview  with  defendant  at  a  later  hour 
on  the  same  day,  the  defendant  made  objections  to  the  quality  of  the 
cargo,  saying  that  it  was  inferior  to  sample,  offered  to  take  the  cargo 
and  tendered  the  amount  in  money,  but  said  that  he  should  sue  for 
eight  shillings  a  quarter  difference.  Lethbridge  refused  to  accept  the 
money  or  to  endorse  the  bill  of  lading,  but  took  it  up  from  the  counter 
and  went  to  the  plaintiffs,  from  whom  he  obtained  an  advance  on  en- 
dorsing the  bill  of  lading  to  them.  The  defendant  obtained  part  of 
the  barley  from  the  ship  before  the  plaintiffs  presented  their  bill  of 
lading,  and  the  action  was  trover  for  the  portion  of  the  cargo  ao  deliv- 
ered. The  jury  found  that  the  defendant  did  not  refuse  to  accept  the 
barley  from  Lethbridge  ;  that  the  tender  was  unconditional ;  and  that 
Lethbridge  was  not  an  agent  intrusted  with  the  bill  of  lading  by  de- 
fendant. There  was  a  verdict  for  the  plaintiff  at  Nisi  Prius,  and  on 
the  motion  for  new  trial,  Parke,  B.,  gave  the  reasons  on  which  the  rule 
was  discharged :  ^^  It  is  perfectly  clear  that  the  original  contract  be- 
tween the  parties  was  not  for  a  specific  chattel.  That  contract  would 
be  satisfied  by  the  delivery  of  any  600  quarters  of  com,  provided  the 
corn  answered  the  character  of  that  which  was  agreed  to  be  delivered. 
By  the  original  contract,  therefore,  no  property  passed,  and  that  mat- 
ter admits  of  no  doubt  whatever.  In  order,  therefore,  to  deprive  the 
original  owner  of  the  property  it  must  be  shown  in  this  form  of  action, 
—  the  action  being  for  the  recovery  of  the  property,  —  that  at  some 
subsequent  time  the  property  passed.  It  may  be  admitted  that  if 
goods  are  ordered  by  a  person,  although  they  are  to  be  selected  by 
the  vendor  and  to  be  delivered  to  a  common  carrier  to  be  sent  to  the 
person  by  whom  they  have  been  ordered,  the  moment  the  goods 
which  have  been  selected  in  pursuance  of  the  contract  are  delivered 
to  the  carrier,  the  carrier  becomes  the  agent  of  the  vendee,  and  such 
a  delivery  amounts  to  a  delivery  to  the  vendee ;  and  if  there  is  a  bind- 
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ing  contract  between  the  vendor  and  yendee,  either  by  note  in  writing 
or  by  part  payment,  or  subsequently  by  part  acceptance,  then  there  is 
no  doubt  that  the  property  passes  by  such  delivery  to  the  carrier.     It 
is  necessary,  of  course,  that  the  goods  should  agree  with  the  contract. 
In  this  case  it  is  said  that  the  delivery  of  the  goods  on  ship-board  is 
equivalent  to  the  delivery  I  have  mentioned,  because  the  ship  was  en- 
gaged on  the  part  of  Letbbridge  as  agent  for  the  defendant.    But,  as- 
suming that  it  was  so,  the  delivery  of  the  goods  on  board  the  ship  was 
not  a  delivery  of  them  to  the  defendant,  but  a  delivery  to  the  captain 
of  the  vessel^  to  be  carried  under  a  bill  of  lading^  and  that  bill  of  lading 
indicated  the  person  for  whom  they  were  to  be  carried.     By  that  bill  of 
lading  the  goods  were  to  be  carried  by  the  master  of  the  vessel  for  and 
on  account  of  Lethbridge,  to  be  delivered  to  him  in  case  the  bill  of 
lading  should  not  be  assigned,  and,  if  it  should,  then  to  the  assignee. 
The  goods  therefore  still  continued  in  possession  of  the  master  of  the 
vessel,  not  as  in  the  case  of  a  common  carrier,  but  as  a  person  carrying 
them  on  behalf  of  Lethbridge.   ...   It  is  admitted  by  the  learned 
counsel  for  the  defendant  that  the  property  does  not  pass  unless  there 
is  a  subsequent  appropriation  of  the  goods.   .  •   .   Appropriation  may 
be  used  in  another  sense,  viz.,  where  both  parties  agree  upon  the 
specific  article  in  which  the  property  is  to  pass,  and  nothing  remains 
to  be  done  in  order  to  pass  it.     It  is  contended  in  this  case  that  some- 
thing of  that  sort  subsequently  took  place.     I  must  own  that  I  think 
the  delivery  on  board  the  vessel  could  not  be  an  appropriation  in  that 
sense  of  the  word.   .   .  .    The  vendor  has  made  his  election  to  deliver 
those  500  quarters  of  corn.    The  next  question  is,  whether  the  circum- 
stances which  occurred  at  Bristol  afterwards,  amount  to  an  agreement 
by  both  parties  that  the  property  in  those  500  quarters  should  pass. 
I  think  it  is  perfectly  clear  that  there  is  no  pretence  for  saying  that 
Lethbridge  agreed  that  the  property  in  that  com  should  pass.     It  is 
clear  that  his  object  was  to  have  the  contract  repudiated,  and  thereby 
to  free  himself  from  all  obligation  to  deliver  the  cargo.     On  the  other 
hand,  as  has  been  observed,  the  defendant  wished  to  obtain  the  cargo, 
and  also  to  have  the  power  of  bringing  an  action  if  the  corn  did  not 
^ree  with  the  sample.    It  seems  evident  to  me  that,  at  the  time  when 
the  unendorsed  bill  of  lading  was  left,  there  was  no  agreement  between 
the  two  parties  that  that  specific  cargo  should  become  the  property  of 
the  defendant.    .    .   .   There  is  a  contract  to  deliver  a  cargo  on  board, 
and  probably  for  an  assignment  of  that  cargo  by  endorsing  the  bill  of 
lading  to  the  defendant ;  but  there  was  nothing  which  amounted  to  an 
appropriation^  in  the  sense  of  that  term^  which  alone  would  pass  the 
property y    This  conclusion  of  the  learned  judge  is  substantially  a 
statement  that,  though  the  determination  of  election  by  the  vendor 
was  complete,  and  the  appropriation  therefore  perfect  in  one  sense,  yet 
the  reservation  of  the  ju^  disponendi  prevented  it  from  being  complete 
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'^  in  that  sense  of  the  term  which  alone  would  pass  the  property." 
The  case  is  quite  in  harmony  with  all  the  later  decisions  on  the 
subject. 

§  390.  Van  Casteel  v.  Booker  ^  was  decided  by  the  same  Court  in 
the  same  year.  The  goods  in  that  case  had  been  placed  by  the  vendor 
on  board  of  a  yessel  sent  for  them  by  the  vendees,  and  a  bill  of  lading 
taken  for  them  deliverable  **'  to  order  or  assigns/'  and  showing  that 
they  were  '^  freight  free/'  and  the  bill  of  lading  was  endorsed  in  blank 
by  the  vendor  and  sent  to  the  vendees.  On  the  different  questions 
arising  in  the  case,  which  were  numerous,  it  was  held :  — 

Mrat^  that  the  decisions  in  Eilershaw  v.  Magniac^  and  Waite  v. 
Baker  ^  had  been  correct  in  holding  that  the  fact  of  making  the  bill  of 
lading  deliverable  to  the  order  of  the  consignor,  was  decisive  to  show 
that  no  property  passed  to  the  cormgnee,  it  being  clearly  intended  by 
the  consignor  to  preserve  his  title  to  the  goods  till  he  did  a  further  ad. 

Second^  that  notwithstanding  the  form  of  the  bill  of  lading,  the  con- 
tract may  be  really  made  by  the  consignor  as  agent  of  the  vendee  and 
in  his  behalf,  and  it  was  a  question  for  thejury^  in  the  case  before  the 
Court,  what,  under  all  the  circumstances,  was  the  real  intention  of  the 
consignors  or  vendors.  On  the  new  trial,  the  jury  found  that  the 
goods  were  put  on  board  for,  and  on  account  of,  and  at  the  risk  of,  the 
buyer,  and  the  Court  refused  to  set  aside  the  general  verdict  for  the 
defendants  which  had  been  entered  on  this  finding  of  the  jury. 

§  391.  In  1850,  the  case  of  Jenkyns  v.  Brown  ^  was  decided  in  the 
Queen's  Bench.  Klingender,  a  merchant  in  New  Orleans,  had  bought 
a  cargo  of  corn  on  the  order  of  plaintiffs,  and  taken  a  bill  of  lading  for 
it,  deliverable  to  his  own  order.  He  then  drew  bills  for  the  cost  of 
the  cargo  on  the  plaintiffs,  and  sold  the  bills  of  exchange  to  a  New 
Orleans  banker,  to  whom  he  also  endorsed  the  bill  of  lading.  He  sent 
invoices  and  a  letter  of  advice  to  the  plaintiffs,  showing  that  the  cargo 
was  bought  and  shipped  on  their  account.  Held^  that  the  property 
did  not  pass  to  plaintiffs,  as  the  taking  of  a  bill  of  lading  by  Klingen- 
der in  his  own  name  was  ^'  nearly  conclusive  evidence  "  that  he  did  not 
intend  to  pass  the  property  to  plaintifEs ;  that,  by  delivering  the  en- 
dorsed bill  of  lading  to  the  buyer  of  the  bills  of  exchange,  he  had  con- 
veyed to  them  ^'  a  special  property  "  in  the  cargo ;  and,  by  the  invoice 
and  letter  of  advice  to  the  plaintiffs,  he  had  passed  to  them  the  ^^  gen- 
eral property  "  in  the  cargo,  subject  to  this  special  property,  so  that 
the  plaintiffs'  right  to  the  goods  would  not  arise  till  the  bills  of  ex- 
change were  paid  by  them. 

§  392.  The  case  of  Turner  v.  Trustees  of  Liverpool  Docks  ^  was  de- 

1  2  Ex.  691.  ^6  Ex.  543.     See,  also,  Schotsmaii  v.  Ltn- 

^  6  £x.  570.    The  case  was  not  reported  caster  and  York  Railway  Company,  S  Cb. 

till  some  years  after  it  had  been  decided.  332,  and  other  cases  cited  pott.  Book  V.  CL 

•  2  Ex.  1.  5,  on  "  Stoppage  in  Transitu." 
4  14  Q.  B.  496,  and  19  L.  J.  Q.  B.  286. 
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cided  in  the  Exchequer  Chamber  in  1851,  the  Court  being  composed 
of  Patteson,  Coleridge,  Wigbtman,  Erie,  Williams,  and  Talfourd,  JJ. 
A  cargo  of  cotton  had  been  parchased  in  Charleston,  on  the  order  of 
Higginson  &  Dean,  of  Liverpool,  and  put  on  board  their  own  vessel, 
which  had  been  sent  for  it.  Bills  of  exchange  for  the  price  were  drawn 
by  Menlove  &  Co.  on  the  buyers,  and  sold  to  Charleston  bankers,  to 
whom  were  transferred,  as  security,  the  bills  of  lading,  which  had  been 
signed  by  the  master.  The  bills  of  lading  made  the  goods  deliverable 
•"*  to  order,  or  to  our  (Menlove  &  Co.'s)  assigns,  he  or  they  paying 
freight,  nothing^  being  oivner^s  property"  The  question  was,  whether 
by  delivery  on  board  the  purchaser's  own  vessel,  and  by  the  statement 
in  the  bill  of  lading  that  the  cotton  was  owner's  property,  the  title  had 
so  passed  as  to  render  inoperative  the  transfer  of  the  bill  of  lading  to 
the  Charleston  bankers.  The  Court  took  time  to  consider,  and  the 
decision  was  given  by  Patteson,  J.,  who  said :  ^*  There  is  no  doubt 
that  the  delivery  of  good^  on  board  the  purchaser's  own  ship  is  a  de- 
livery to  him,  unless  the  vendor  protects  himself  by  special  terms,  re- 
straining the  effect  of  such  delivery.  In  the  present  case,  the  vendors, 
by  the  terms  of  the  bill  of  lading,  made  the  cotton  deliverable  at  Liv- 
erpool, to  their  order  or  assigns,  and  there  was  not  therefore  a  delivery 
of  the  cotton  to  the  purchasers  as  otoners^  although  there  was  a  deliv- 
ery on  board  their  ship.  The  vendors  still  reserved  to  themselves^  at 
the  time  of  delivery  to  the  captain,  the  jus  disponendi  of  the  goods, 
which  he  by  signing  the  bill  of  lading  acknowledged,  and  without 
which  it  may  be  assumed  that  the  vendors  would  not  have  delivered 
them  at  all.  .  .  .  The  plaintiffs  in  error  rely  upon  the  terms  of  the 
invoice  and  the  expression  in  the  bill  of  lading,  that  the  cotton  is  free 
of  freight,  being  owner's  property,  as  showing  that  the  delivery  on 
board  the  ship  was  with  intention  to  pass  the  property  absolutely ; 
but  the  operative  terms  of  the  bill  of  lading,  as  to  the  delivery  of  the 
goods  at  Liverpool,  and  the  letter  of  Menlove  Sn  Co.,  of  the  23d  of 
October,  show  too  clearly  for  doubt,  that  notwithstanding  the  other 
terms  of  the  bill  of  lading  and  the  invoice,  Menlove  &  Co.  had  no 
intention,  when  they  delivered  the  cotton  on  board,  of  parting  with 
the  dominion  over  it,  or  vesting  the  absolute  property  in  the  bank- 
rupts." 

§  893.  EUershaw  v.  Magniac  ^  was  decided  prior  to  Van  Casteel  v. 
Booker,^  and  is  referred  to  in  that  case,  but  was  not  reported  till  1851. 
There  the  plaintiff  had  contracted  with  C.  &  Co.,  of  London  and 
Odessa,  for  the  purchase  of  1,700  quarters  of  Odessa  linseed,  had  paid 
half  the  price,  and  had  sent  the  Woodhouse,  a  vessel  chartered  by  him- 
self, ^*to  take  on  board,  from  agents  of  the  said  freighter,  about  1,700 
quarters  of  linseed,  in  bulk ; "  and  a  quantity  of  linseed  was  put  on 
board  the  vessel  at  Odessa,  the  partner  there  writing  to  the  London 

1  6  Ex.  570.  s  2  Ex.  691,  702. 
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partner,  "  With  regard  to  your  sales  of  linseed,  Mr.  Ellershaw  will 
receive  a  part  by  the  Woodhouse ; "  and  again,  *^  By  Friday^s  post  yon 
shall  have  the  bill  of  lading  of  the  linseed,  by  the  Woodhouse."  The 
Odessa  partner  afterwards  took  a  bill  of  lading  for  the  cargo,  and  made 
it  deliverable  ^^  to  order  or  assigns,"  and,  being  in  difficulties,  got  ad* 
vances  by  transferring  the  bills  of  lading  to  the  defendant.  Held,  by 
the  Court  (Lord  Abiager,  C.  B.,  and  Parke  and  Alderoon,  BB.),  that 
the  shippers,  by  making  the  linseed  deliverable  to  order  by  the  bill  of 
lading,  clearly  showed  the  intention  to  preserve  the  right  of  property 
and  possession  in  themselves^  until  they  had  made  an  assignment  of  the 
bill  of  lading  to  some  other  person :  and  the  property,  therefore,  had 
not  passed  to  the  plaintiff. 

§  394.  In  Joyce  v.  Swan,^  a  decision  was  rendered  in  1864,  by  the 
Common  Pleas,  on  the  following  facts :  McCarter,  of  Londonderry,  on 
the  14th  of  February,  1863,  ordered  one  hundred  tons  of  guano  from 
Seagrave  &  Co.,  of  Liverpool,  with  whom  he  had  been  in  the  habit 
of  dealing,  and  was  on  very  intimate  terms.  On  the  20th,  he  was  in- 
formed that  the  Anne  and  Isabella  had  been  engaged  to  carry  about 
one  hundred  and  fifteen  tons,  and  ^'  we  presume  we  may  value  upon 
you  at  six  months  from  the  date  of  shipment  at  lOL  per  ton.  .  •  . 
Please  say  if  you  purpose  effecting  insurance  at  your  end.''  On  the 
2d  of  March,  McCarter  ordered  Joyce,  the  plaintiff,  an  insurance 
broker,  to  insure  for  him  ^^1,2002.  on  guano,  valued  at  1,200^.,  per 
Anne  and  Isabella,  from  Liverpool  to  Derry."  Then,  on  the  3d  of 
March,  McCaiter  wrote  to  Seagrave  &  Co.  in  relation  to  the  price 
of  10^. :  ^^  I  really  cannot  understand  this,  when  I  know  that  Mr.  Law- 
son  supplies  your  guano,  in  Scotland,  at  9Z.  15s.  nett,  there,  to  dealers ; 
besides,  I  look  for  the  special  allowance  made  to  me  at  the  origin  of 
our  transactions,  and  now  that  you  are  making  some  changes,  it  may 
be  as  well  that  I  should  know  how  we  are  to  get  on  for  the  future.  I 
should  be  sorry,  indeed,  to  appear  unreasonable  in  my  demands,  but 
you  will  admit  there  is  no  one  in  this  country  has  a  prior  claim  on  you." 
The  letter  ended  with  a  request  to  send  him  some  flowering  shrubs, 
^^  in  diarge  of  captain."  Seagrave  &  Co.  received  this  letter  on  the 
4th  of  March,  and,  fearing  from  its  tenor  that  McCarter  would  not  ac- 
cept the  cargo,  insured  it  in  their  own  name,  on  that  day,  and  took  a 
bill  of  lading,  "  to  order  of  Seagrave  &  Co.,  or  their  assigns."  They 
also  on  the  same  day  made  out  an  invoice  of  ^Hhe  particulars  of  guano 
delivered  to  account  of  McCarter,  by  Seagrave  &  Co.,  per  Anne  and 
Isabella." 

The  invoice  and  bill  of  lading  were  forwarded  in  a  letter  to  the  sen. 
ior  partner  of  Seagrave  &  Co.,  who  was  then  in  Ireland,  and  on  the 
evening  of  Saturday,  the  7th  of  March,  he  went  on  a  friendly  visit  to 
McCarter's  private  house  near  Londonderry,  and  there  told  him  that 

1  17  C.  B.  N.  S.  S4. 
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he  had  received  these  papers  from  his  partners,  who  feared  that  Mc- 
Carter  was  not  satisfied.  McCarter  said  he  was  quite  willing  to  take 
the  cargo,  and  on  Monday  morning  they  went  into  town  together,  and 
at  McCarter's  office  Seagrave  endorsed  the  bill  of  lading  to  McCarter 
and  obtained  from  htm  an  acceptance  for  the  price,  which  he  at  once 
enclosed  to  his  firm  at  Liverpool.  After  this  and  on  the  same  day, 
they  heard  that  the  Anne  and  Isabella  had  been  wrecked  on  the  even- 
ing  of  Saturday  the  7th.  The  action  was  on  the  policy  effected  by 
Joyce  in  behalf  of  McCarter,  and  was  defended  by  the  underwriters 
on  the  ground  that  the  property  had  not  passed  to  the  purchaser,  and 
that  he  had  therefore  no  insurable  interest. 

Erie,  J.,  charged  the  jury  that  it  was  not  a  necessary  condition  of 
the  passing  of  the  property  that  the  price  should  be  agreed  on  ;  that 
there  might  be  a  contract  of  sale,  leaving  the  price  to  be  afterwards 
settled  ;  that,  if  the  guano  was  appropriated  to  McCarter  when  put  on 
board  by  Seagrave  &  Co.  with  the  intention  of  passing  the  property, 
they  must  find  for  plaintiff ;  but  if  they  intended  to  keep  it  in  their  own 
hands  and  under  their  own  control  till  a  final  arrangement  took  place 
as  to  the  terms  of  the  bargain,  they  must  find  for  defendant.  The 
verdict  was  for  plaintiff,  and  was  sustained  by  the  Court.  The  letter 
of  McCarter  was  construed  by  the  judges  as  a  ^^  grumbling  *'  assent 
to  the  price. 

§  395.  It  is  to  be  remarked  that  this  case  is  not  at  all  in  conflict 
with  Turner  v.  Liverpool  Docks,  or  Waite  v.  Baker,  in  holding  that 
although  the  shipper  took  the  bill  of  lading  to  his  own  order,  yet  the 
property  had  passed  when  the  goods  were  put  on  board.  The  distinc- 
tion is  a  plain  one.  In  the  former  cases  the  shipper  had  taken  the  bill 
of  lading  to  his  own  order,  for  the  purpose  of  retaining  control  of  the 
goods  for  his  own  security ;  but  in  Joyce  v.  Swan,  the  shippei-s  and 
vendors  had  no  purpose  nor  desire  to  keep  any  control  of  the  goods, 
bat,  on  the  contrary,  wished  the  buyer  to  take  them.  They  were 
doubtful  of  the  buyer's  meaning,  and  therefore  took  a  precaution 
against  leaving  the  property  uninsured  and  uncared-for  if  his  letter 
noeant  that  he  refused  the  purchase ;  but  they  were  acting  as  his 
agents  and  intended  to  reserve  nothing^  no  Jus  disponendi,  if  his  mean- 
ing was  that  he  assented  to  the  price.  The  buyer  interpreted  his  own 
language  just  as  the  Court  did ;  he  had  meant  to  take  the  goods  even 
at  the  price  of  10^.,  and  that  being  so,  the  vendors  were  his  agents  in 
taking  the  bills  of  lading.  And  the  case  is  exactly  in  accord  with  Van 
Casteel  v.  Booker,^  where  it  was  left  to  the  jury  to  decide,  as  a  ques- 
tion of  fact,  what  was  the  intention  of  the  vendor  under  all  the  circum- 
stances of  the  case  ;  and  with  Brown  v.  Hare,^  where  it  was  held  that 
the  .question  of  intention  must  be  considered  as  having  been  disposed 

1  2  Ex.  691.  *  In  Ex.  Ch.  4  H.  &  N.  822 ;  29  L.  J. 

Ex.6. 
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of  by  the  yerdict  of  the  jury,  because  it  was  one  of  the  facts  for 
decision  on  the  trial. 

§  396.  In  Moakes  v.  Nicholson,^  the  facts  were,  that  a  sale  was 
made  by  one  Josse  to  Pope  for  cash  of  a  quantity  of  coal,  parcel  of  a 
heap  lying  in  Jesse's  yard,  to  be  shipped  on  board  of  a  vessel  char- 
tered by  Pope  in  his  own  name  and  on  his  own  behalf,  to  carry  it 
to  London.  The  coal  was  shipped  by  Josse,  who  took  three  bills  of 
lading,  making  the  coal  deliverable  to  ^^  Pope  or  order."  Only  one  of 
the  three  bills  was  stamped,  and  that  was  kept  by  Josse,  but  the  sec- 
ond, with  invoice  and  letter  of  advice,  was  sent  to  Pope  on  the  19ih 
of  December,  and  received  by  him  on  the  20th.  Josse,  being  unable 
to  get  the  price  from  Pope,  sent  the  stamped  bill  to  his  agent,  the  de- 
fendant. In  the  mean  time,  on  the  13th  of  December,  Pope  had  sold 
the  coal  on  the  London  Exchange,  but  before  it  had  been  separated 
from  the  heap  in  Jesse's  yard,  to  the  plaintiff,  who  paid  for  the  coals 
before  action  brought.  The  defendant  induced  the  captain  of  the  ves- 
sel to  refuse  delivery  to  the  plaintiff,  and  took  possession  of  the  coal 
himself.  The  plaintiff  brought  trover.  Held^  jfirH^  that  the  plaintiff 
had  no  better  right  than  his  vendor,  Pope,  because  at  the  time  of  his 
purchase  the  goods  were  not  ascertained  and  no  bills  of  lading  had 
been  given,  so  that  the  sale  had  not  been  made  by  a  transfer  of  docu- 
ments  of  title  ;  secondly^  that  no  title  had  passed  to  Pope  from  Josse, 
because  the  retention  of  the  stamped  bill  of  lading  by  the  latter  was  a 
clear  indication  of  his  intention  to  reserve  the  jus  disponendi;  thirdly ^ 
that  the  intention  of  Josse  was  a  fact  to  be  determined  by  the  jury. 
But  semble^  per  Byles  and  Keating,  JJ.,  that  if  Pope's  sale  had  been 
made  after  his  receipt  of  the  bill  of  lading  by  endorsing  it  over,  al- 
though unstamped,  to  a  band  fide  purchaser,  the  result  might  have 
been  different.  The  ratio  decidendi  of  the  case  was  clearly  that 
Pope's  sale  was  of  a  thing  not  yet  his,  of  property  not  yet  acquired, 
and  therefore  inoperative  to  pass  the  property.     Ante^  p.  78. 

§  897.  In  Fulke  v,  Fletcher,^  the  plaintiff,  a  merchant  of  Liverpool, 
acting  in  behalf  of  De  Mattos  of  London,  had  chartered  from  the  de- 
fendant a  vessel  to  load  a  complete  cargo  of  salt  for  Calcutta.  The 
plaintiff  had  put  on  board  about  1,000  tons  of  salt,  for  which  he  took 
receipts  in  his  own  name,  when  De  Mattos  failed,  and  the  plaintiff 
declined  to  continue  loading,  whereupon  the  defendant  filled  up  the 
vessel  for  his  own  account,  and  refused  to  deliver  to  the  plaintiff  bills 
of  lading  for  the  1,000  tons,  on  the  ground  that  they  belonged  to  De 
Mattos.  It  was  proven  that  the  plaintiff  was  in  the  habit  of  buying 
such  cargos  for  De  Mattos,  and  charged  him  no  commission,  but  an 
advance  on  the  cost  of  the  salt  to.  remunerate  himself  for  his  trouble ; 
that  the  plaintiff  always  paid  for  the  salt  and  loaded  it  at  his  own  ex- 
pense, and  when  the  cargo  was  completed  sent  invoices  to  De  Mattos 

1  34  L.  J.  C.  P.  273 ;  19  C.  B.  N.  S.  290.  «  18  C.  B.  N.  S.  403 j  34  L.  J.  C.  P.  146. 
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and  received  iihe  acceptances  of  the  latter  for  the  cost.  Held,  under 
these  circumstances,  a  qaestion  of  intention  for  the  jury,  whether  the 
plaintiff  intended  to  part  with  the  property  in  the  salt  or  to  reserve 
it,  and  a  verdict  in  favour  of  the  plaintiff  that  he  had  not  parted  with 
the  goods  was  maintained* 

§  398.  In  Shepherd  v.  Harrison,^  the  facts  were  that  Paton,  Nash 
&  Co.,  merchants  of  Pernambuco,  bought  for  the  plaintiff,  a  mer- 
chant of  Manchester,  certain  cotton,  and  shipped  it  on  the  defendant's 
steamship  Olinda,  taking  a  bill  of  lading.  Then  they  wrote  to  the 
plaintiff,  saying,  ^^  Enclosed  please  find  invoice  and  bill  of  lading  of 
200  bales  cotton  shipped  per  Olinda,  costing  8517.  2«.  7(2."  The  let- 
ter also  announced  that  a  draft  had  been  drawn  for  the  price  in  favour 
of  George  Paton  &  Co.,  the  agents  in  Liverpool  of  Paton,  Nash  & 
Co.,  "to  which  we  beg  your  protection."  The  invoice  was  headed 
*'*'  Invoice,  &c.,  on  account  and  risk  of  Messrs.  John  Shepherd  &  Co. 
(the  purchaser)."  The  bill  of  lading,  however,  was  not  enclosed  in 
the  letter  to  the  plaintiff,  but  was,  together  with  the  bill  of  exchange, 
enclosed  to  Greorge  Paton  &  Co.,  of  Liverpool,  who  at  once  sent  a 
letter  to  the  plaintiff  enclosing  the  bill  of  lading  and  the  bill  of  ex- 
change drawn  on  him,  and  stating,  ^*  We  beg  to  enclose  bill  of  lading 
for  200  bales  cotton  shipped  by  Paton,  Nash  &  Co.,  per  Olinda,  s.  s. 
on  your  account.  We  hand  also  their  draft  on  your  good  selves  for 
cost  of  the  cotton,  to  which  we  beg  your  protection."  The  plaintiff 
refused  to  accept  the  bill  of  exchange,  but  retained  the  bill  of  lading, 
and  demanded  the  cotton  from  the  master  of  the  ship,  who  however 
delivered  the  goods  to  George  Paton  &  Co.,  on  a  duplicate  bill  of 
lading  held  by  them,  and  on  receiving  an  indemnity  against  the  plain- 
tiff's claim.  The  plaintiff's  action  was  trover  against  the  master,  but 
all  the  Courts  were  unanimous  in  favour  of  the  defendant,  and  it  was 
held  in  the  House  of  Lords  :  1st.  That  the  ju9  diBponendi  had  been 
reserved  by  the  vendors  ;  2dly.  That  where  a  bill  of  exchange  for  the 
price  of  goods  is  enclosed  to  the  buyer  for  acceptance,  together  with 
the  bill  of  lading  which  is  the  symbol  of  the  property  in  the  goods, 
the  buyer  cannot  lawfully  retain  the  bill  of  lading  without  accepting 
the  bill  of  exchange  ;  that,  if  he  does  so  retain  it,  he  thereby  acquires 
no  right  to  the  bill  of  lading  or  the  goods. 

§  898  a.  In  Gabarron  v,  Kreeft,^  the  defendants  had  bought  from 
one  Munoz  all  the  ore  of  a  certain  mine  in  Spain,  to  be  shipped  by 
Munoz  f.  o.  b.  at  Cartagena,  on  ships  to  be  chartered  by  the  defend- 
ants, or  by  Munoz.  The  ore  was  to  be  paid  for  by  acceptances  against 
bills  of  lading,  or  on  the  execution  of  a  charter-party,  in  which  latter 
case  a  certificate  that  there  was  enough  ore  in  stock  to  load  the  ship 
^ras  to  accompany  the  drafts.     On  being  so  paid  for,  the  ore  was  to 

1  L.  R.  4  Q.  B.  196 ;  in  Ex.  Ch.  lb.  493 ;        2  l.  R  10  Ex.  274. 
in  the  Hoiue  of  Lords,  L.  B.  5  H.  L.  116. 
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become  the  property  of  the  defendants.  Various  vessels  had  been 
loaded,  and  others  chartered,  and  varioas  payments  made  up  to  March, 
1872,  when  the  Trowbridge,  one  of  the  ships  chartered  by  the  defend- 
ants, arrived  at  Cartagena.  The  payments  that  had  been  made  at 
that  time  exceeded  in  amount  the  price  of  all  the  ore  shipped  and  to 
be  shipped  in  all  the  vessels  chartered  and  not  loaded ;  so  that,  had 
Munoz  shipped  ore  on  the  Trowbridge,  he  would  have  been  entitled 
to  no  payment  from  the  defendants  in  respect  of  it.  He  had  ore 
which  he  could  and  ought  to  have  so  shipped,  taking  bills  of  lading  to 
the  order  of  the  defendants.  Instead  of  doing  this,  before  any  ore 
was  put  on  board  the  Trowbridge,  he  picked  a  quarrel  with  the  de- 
fendants, telegraphed  to  them  that  he  would  not  load  the  Trowbridge 
on  their  account,  and,  though  they  telegraphed  back  to  him  threat- 
ening him  if  he  did  not,  he  loaded  the  Trowbridge,  and  took  bills  of 
lading  making  the  shipment  to  he  by  one  Sabadie^  and  the  cargo  deliv- 
erable to  Sabadie's  order.  He  then  endorsed  Sabadie's  and  his  own 
name  on  the  bills  of  lading,  and  pledged  them  for  value  with  the 
plaintiffs.  No  certificate  in  relation  to  this  ore  was  given  by  Munoz 
to  the  defendants.  The  captain  was  justified  in  giving  the  bills  of 
lading,  as  the  charter-party  contained  a  clause  authorizing  him  ^^  to 
sign  bills  of  lading  as  presented."  It  was  agreed  that  at  the  time  of 
shipment  Munoz  had  no  intention  to  ship  the  ore  for  the  defendants. 
The  question  was  whether  the  plaintiffs,  or  the  defendants,  were  enti- 
tled to  the  cargo,  and  this  depended  for  its  decision  on  whether  the 
property  became  vested  in  the  defendants  upon  the  ore  being  paid 
for,  as  the  contract  provided  it  should,  or  upon  shipment  on  board  the 
vessel  chartered  by  the  defendants.  The  Court  of  Exchequer  held 
that  the  plaintiffs  were  entitled.  Bramwell  and  Cleasby,  BB.,  rested 
their  decisions  upon  the  following  grounds :  That,  notwithstanding 
the  provision  in  the  contract  to  that  effect,  the  payment  of  the  price 
could  not,  per  «e,  operate  to  transfer  the  property  in  the  ore  to  the 
defendants,  so  long  as  the  ore  had  not  been  separated  from  the  bulk 
of  the  stock ;  that  there  was  no  evidence  of  a  specific  appropriation 
of  the  ore  in  fulfilment  of  the  contract  previous  to  shipment ;  ^  and 
that  shipment  on  board  a  vessel  chartered  by  the  defendants  did  not 
vest  the  property  in  them,  when  the  shipper,  in  dealing  with  the  bills 
of  lading,  has  manifested  his  intention  to  reserve  the  jus  disponendi. 
Kelly,  C.  B.,  came  to  the  same  conclusion  upon  a  quite  distinct  ground, 
viz.,  that  as  the  defendants,  by  the  terms  of  the  charter-party,  had 
authorized  the  master  to  sign  bills  of  lading  as  presented,  they  were 
estopped  from  disputing  plaintiffs'  title  as  bond  fide  indorsees  for 
value. 

It  will  be  observed  that,  although  the  agreement  provided  that  the 
ore  was  to  become  the  property  of  the  defendants  upon  being  paid  for, 

^  See  ante,  p.  280. 
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yet,  sinoe  the  sale  was  not  one  of  specific  goods,  it  was  necessary  that 
there  should  be  some  subsequent  appropriation  by  Munoz  for  the  de- 
fendants before  the  property  could  actually  vest  in  them.     In  the  ab- 
sence of  any  evidence  of  such  appropriation  previous  to  shipment,  the 
question  was  reduced  to  this :   Did  the  property  pass  on  actual  ship- 
ment, the  shipper  having  no  right  to  ship,  except  to  pass  the  property, 
and  having  no  right  to  retain  possession  for  any  lien  for  the  price  or 
otherwise,  but  taking,  when  he  did  take  it,  a  bill  of  lading,  deliver- 
able otherwise  than  to  the  defendants,  to  whom  it  ought  to  have  been 
made  deliverable  ?    And,  after  a  careful  review  of  the  authorities  cited 
in  the  text,  it  was  held,  that  the  property  did  not  pass.     After  com- 
menting on  Ellershaw  v.  Magniac,  Turner  v.  Trustees  of  the  Liverpool 
Docks,  Fulke  v.  Fletcher,  Waite  v.  Baker,  and  Moakes  v.  Nicholson, 
Sramwell,  B.,  says,  at  p.  281 :  ^'  The  cases  seem  to  me  to  show  that 
the  act  of  shipment  is  not  completed  till  the  bill  of  lading  is  given  ; 
that,  if  what  is  shipped  is  the  shipper's  property  till  shipped  on  ac- 
count of  the  ship-owner  or  charterer,  it  remains  uncertain  on  whose 
account  it  is  shipped,  and  is  not  shipped  on  the  latter*s  account  till  the 
bill  of  lading  is  given,  deliverable  to  him."     And  Cleasby,  B.,  at  p. 
285,  referring  to  Turner  t;.  Trustees  of  the  Liverpool  Docks,  and 
Shepherd  v.  Harrison,  as  being  respectively  an  early  and  the  latest 
authority  on  the  subject,  says :  *^  The  effect  of  these  decisions  is,  that 
the  delivering  of  goods  contracted  for,  on  board  a  ship  when  a  bill  of 
lading  is  taken,  is  not  a  delivery  to  the  buyer,  but  to  the  captain  as 
bailee,  to  deliver  to  the  person  indicated  by  the  bill  of  lading,  and 
that  this  may  equally  apply  when  the  ship  is  the  ship  of  the  vendee." 
In  Ogg  V,  Shuter,^  the  facts  were  that  the  plaintiffs  had  made  a 
contract  for  the  purchase  of  20  tons  of  potatoes  to  be  delivered  free 
on  board  at  Dunkirk,  price  to  be  paid  in  cash  against  bill^  of  lading^ 
and  the  plaintiffs  were  to  pay  part  of  the  price  in  earnest  of  the  bar- 
gain.    The  potatoes  were  shipped  under  the  contract  in  the  plaintiffs^ 
own  saeks^  under  a  bill  of  lading  which  made  them  deliverable  to  the 
vendor's  order,  and  the  plaintiffs  paid  80Z.  in  part  payment  of  the 
price.     The  vendor  endorsed  the  bill  of  lading  to  the  defendant,  who 
was  his  agent  in  London,  and  he,  upon  the  arrival  of  the  ship,  pre- 
sented to  the  plaintiffs  a  draft  for  the  balance  of  the  purchase-money, 
with  the  bill  of  lading  annexed.     The  plaintiffs,  believing  that  the 
shipment  was  short,  declined  to  accept  the  draft  for  the  full  amount, 
and  thereupon  the  defendant  sold  the  potatoes  to  another  party.     In 
an  action  against  the  defendant  for  conversion,  a  verdict  was  entered 
by  consent  for  the  plaintiffs,  leave  being  reserved  to  the  defendant  to 
move  that  it  should  be  entered  for  him,  the  Court  to  draw  inferences 
of  fact.    It  was  held  by  the  Court  of  Common  Pleas  that  the  property 
in  the  potatoes  had  passed  to  the  plaintiffs,  on  the  ground  that  any 

1  1  C.  P.  D.  47,  C.  A.,  revcwing  S.  C.  L.  B.  10  C.  P.  159. 
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evidence  of  the  vendor's  intention  to  reserve  the  jus  dUponendi  mani- 
fested by  the  expression  in  the  contract,  '^  cash  against  bill  of  lading,^ 
and  by  the  fact  of  the  vendor  taking  the  bill  of  lading  fco  his  own 
order,  was  overridden  by  the  other  terms  of  the  contract,  viz.,  that  the 
potatoes  should  be  delivered  ^^  free  on  board,"  and  that  there  shoald 
be  part  payment  of  the  price,  coupled  with  the  fact  that  the  potatoes 
were  delivered  into  the  plaintifEs'  own  sacks. 

This  decision  was  reversed  on  appeal,  the  Court  of  Appeal  hold- 
ing:— 

Fir%t^  that  the  retention  by  the  vendor  in  his  agent's  hands  of  tiie 
bill  of  lading  in  the  form  in  which  it  was  taken  was  effectual  to  reserve 
the  ju%  disponendu 

Secondly i  that  the  right  so  reserved  was  not  merely  a  vendor's  lien 
on  the  goods,  but  involved  the  right  to  dispose  of  the  goods  hy  Side  or 
otherwise,  so  long,  at  least,  as  the  buyer  remained  in  default. 

In  Ex  parte  Banner,^  the  firm  of  Christiansen  &  Co.,  who  carried 
on  business  at  Para,  in  South  America,  acted  as  commission  agents  in 
the  purchase  and  consignment  of  goods  for  Tappenbeck  &  Co.,  at  Liv- 
erpool. The  course  of  dealing  between  the  parties  was  as  follows: 
Christiansen  &  Co.,  in  order  to  provide  funds  for  the  purchase  of 
goods,  drew  bills  of  exchange  on  Tappenbeck  &  Co.,  which  they  dis- 
counted at  Para.  They  then  purchased  the  goods  with  the  proceeds, 
and  shipped  them  for  Liverpool,  and  sent  the  hills  of  lading  making 
the  goods  deliverable  to  Tappenbeck  ^  Co.y  and  the  invoices  of  the 
goods  by  post  direct  to  Tappenbeck  &  Co.  At  the  same  time  Tap- 
penbeck &  Co.  were  advised  of  the  bills  drawn  upon  them,  which,  in 
the  ordinary  course,  they  accepted  on  presentment,  and  paid  at  matu- 
rity. Both  Christiansen  &  Co.  and  Tappenbeck  &  Co.  stopped  pay- 
ment. At  the  time  of  Tappenbeck  &  Co.'s  stopping  payment,  consid- 
erable quantities  of  goods  were  in  transit  between  Para  and  Liverpool, 
and,  on  their  arrival,  were  taken  possession  of  by  the  trustee  in  their 
liquidation.  Some  of  the  bills,  out  of  the  proceeds  of  which  the 
goods  had  been  purchased,  were  accepted,  and  others  refused  accept- 
ance, by  Tappenbeck  &  Co.,  but  none  of  them  were  paid  at  maturity. 
Seld  by  the  Court  of  Appeal,  reversing  the  decision  of  Bacon,  C.  J., 
that  the  property  in  the  goods  had  passed  unconditionally  to  Tappen- 
beck &  Co.,  and  through  them  to  their  trustee,  and  that  the  creditors 
of  Christiansen  &  Co.  were  not  entitled  to  have  the  goods  or  their 
proceeds  appropriated  to  meet  the  bills  drawn  in  respect  of  them. 
Shepherd  v.  Harrison  was  expressly  distinguished  on  the  ground  that 
there  the  consignor  had  taken  the  precaution  to  make  the  goods  deliv- 
erable to  his  own  order,  and  to  forward  the  endorsed  bill  of  lading, 
together  with  the  bill  of  exchange,  to  an  agent  of  his  own.  Mellish, 
L.  J.,  in  delivering  the  judgment  of  the  Court,  said  (at  page  288)  : 

1  2  Ch.  D.  278,  C.  A. 
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^  We  think  that  as  soon  as  the  goods  were  put  on  board  ship  at  Para, 
and  the  bills  of  lading  making  the  goods  deliverable  to  Tappenbeck  & 
Co.  taere  put  into  the  post  directed  to  Tappenbeck  ^  Co.^  and  were  thus 
plctced  beyond  the  control  of  Christiansen  ^  Co.^  the  property  in  the 
goods  passed  to  Tappenbeck  &  Co.  We  conceive  it  is  perfectly  set- 
tled that  if  a  consignor  in  such  a  case  wishes  to  prevent  the  property 
in  the  goods,  and  the  right  to  deal  with  the  goods  whilst  at  sea,  from 
pasaing  to  the  consignee,  he  must,  by  the  bill  of  lading,  make  the 
goods  deliverable  to  his  own  order,  and  forward  the  bill  of  lading  to 
an  agent  of  his  own.  If  he  does  not  do  that,  he  still  retains  the  right 
of  stopping  the  goods  in  transitu,  but,  subject  to  that  right,  the  prop- 
erty in  the  goods  and  the  right  to  the  possession  of  the  goods  is  in  the 
consignee.'* 

In  Mirabita  v.  Imperial  Ottoman  Bank,^  the  facts,  so  far  as  ma- 
terial, were  these :  The  vendors  shipped  a  cargo  of  umber  on  *board 
a  ship  chartered  for  the  plaintiff,  and  took  bills  of  lading  making 
the  cargo  deliverable  ^to  order  or  assigns."  They  drew  a  bill  of 
exchange  for  the  price  upon  the  plaintiff,  which  they  discounted  with 
the  defendant  bank,  at  the  same  time  handing  oyer  to  them  the  bills 
of  lading  to  be  given  up  to  the  plaintiff  upon  his  meeting  the  bill  of 
exchange  at  maturity.  A  fi^esh  bill  of  exchange  was  afterwards  sub- 
stituted and  transferred  to  the  bank  in  exchange  for  the  original  bill. 
On  the  arrival  of  the  cargo  the  plaintiff  at  first  declined  to  accept  the 
bill,  but  he  subsequently  tendered  the  amount  for  which  it  was  drawn^ 
and  demanded  the  delivery  of  the  bills  of  lading.  The  defendants  re- 
fused to  accept  the  amount  of  the  bill  and  sold  the  cargo.  The  ques- 
tion was,  whether  under  these  circumstances  the  property  in  the  goods 
had  passed  to  the  plaintiff  so  as  to  entitle  him  to  maintain  an  action  of 
trover  against  the  defendants.^  The  Court  of  Appeal  were  unani- 
mously of  opinion  that  it  had.  It  was  clear  that  the  intention  of  the 
vendors  was  that  the  property  should  vest  in  the  plaintiff,  subject  only 
to  his  acceptance  and  payment  of  the  bill  of  exchange,  and  that  the  de- 
fendants were  bound  to  give  up  the  bills  of  lading  to  the  plaintiff  upon 
his  so  doing.  Cotton,  L.  J.  (at  page  172),  gives  so  clear  an  exposi- 
tion of  the  principles  that  run  through  the  decisions,  that  we  have  ven- 
tured to  transcribe  it  in  full.  ^^  Under  a  contract  for  sale  of  chattels 
not  specific,  the  property  does  not  pass  to  the  purchaser  unless  there  is 
afterwards  an  appropriation  of  the  specific  chattels  to  pass  under  the 
contract,  that  is,  unless  both  parties  agree  as  to  the  specific  chattels  in 
which  the  property  is  to  pass,  and  nothing  remains  to  be  done  in  order 
to  pass  it.  In  the  case  of  such  a  contract,  the  delivery  by  the  vendor 
to  a  common  carrier,  or  (unless  the  effect  of  the  shipment  is  restricted 

^  8  Ex.  D.  164,  C.  A.  a  legal  question,  and  not  apon  the  equitable 

*  The  action  was  commenced  before  the    rights  of  the  parties.    See  per  Cotton,  L.  J., 
Jndicatare  Acts,  and  therefore  dealt  with  as    at  p.  171. 
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by  the  terms  of  the  bill  of  lading)  shipment  on  board  a  ship  of,  or 
chartered  for,  the  purchaser,  is  an  appropriation  sufficient  to  pass  the 
property.  If,  however,  the  vendor,  when  shipping  the  articles  which 
he  intends  to  deliver  under  the  contraibt,  takes  the  bill  of  lading  to  his 
own  order,  and  does  so,  not  as  agent  or  on  behalf  of  the  purchaser,  but 
on  his  own  behalf,  it  is  held  that  he  thereby  reserves  to  himself  a  power 
of  disposing  of  the  property,  and  that  consequently  there  is  no  final 
appropriation,  and  the  property  does  not  on  shipment  pass  to  the  pur- 
chaser. When  the  vendor  on  shipment  takes  the  bill  of  lading  to  his 
own  order,  he  has  the  power  of  absolutely  disposing  of  the  cargo,  and 
may  prevent  the  purchaser  from  ever  asserting  any  right  of  property 
therein ;  and  accordingly  in  Waite  v.  Baker,  EUershaw  v.  Magniac, 
and  Gabarron  v.  Ereeft  (in  each  of  which  cases  the  vendors  had  dealt 
with  the  bills  of  lading  for  their  own  benefit),  the  decisions  were  that 
the  pilrchaser  had  no  property  in  the  goods,  though  he  had  offered  to 
accept  bills  for  or  had  paid  the  price.  So,  if  the  vendor  deals  with  or 
claims  to  retain  the  bill  of  lading  in  order  to  secure  the  contract  price, 
as  when  he  sends  forward  the  bill  of  lading  with  a  bill  of  exchange  at- 
tached, with  directions  that  the  bill  of  lading  is  not  to  be  delivered  to 
the  purchaser  till  acceptance  or  payment  of  the  bill  of  exchange,  the 
appropriation  is  not  absolute,  but,  until  acceptance  of  the  draft,  or  pay- 
ment, or  tender  of  the  price,  is  conditional  only,  and  until  such  accept- 
ance, or  payment,  or  tender,  the  property  in  the  goods  does  not  pass 
to  the  purdiaser ;  and  so  it  was  decided  in  Turner  v.  Trustees  of  Liv- 
erpool Docks,  Shepherd  v.  Harrison,  and  Ogg  v.  Shuter.  But  if  the 
bill  of  lading  has  been  dealt  with  only  to  secure  the  contract  price, 
there  is  neither  principle  nor  authority  for  holding  that  in  such  a  case 
the  goods  shipped  for  the  purpose  of  completing  the  contract  do  not, 
on  payment  or  tender  by  the  purchaser  of  the  contract  price,  vest  in 
him.  When  this  occurs,  there  is  a  performance  of  the  condition  subject 
to  which  the  appropriation  was  made,  and  everything  which,  according 
to  the  intention  of  the  parties,  is  necessary  to  transfer  the  property  is 
done  ;  and  in  my  opinion,  under  such  circumstances  the  property  does, 
on  payment  or  tender  of  the  price,  pass  to  the  purchaser." 

§  899.  The  following  seem  to  be  the  principles  established  by  the 
foregoing  authorities :  — 

First.  —  Where  goods  are  delivered  by  the  vendor  in  pursuance  of 
an  order  to  a  common  carrier  for  delivery  to  the  buyer,  the  delivery 
to  the  carrier  passes  the  property,  he  being  the  agent  of  the  vendee  to 
receive  it,  and  the  delivery  to  him  being  equivalent  to  a  delivery  to  the 
vendee.^ 

1  Waite  V.  Baker,  2  Ex.   1.    See,  also,  &  N.  400,  and  31  L.  J.  Ex.  92 ;  DoDlop  v. 

Dawes  v.  Peck,  8  T.  R.  330 ;  Datton  v.  Solo-  Lambert,  6  CI.  &  Fin.  600 ;  Cork  DistUleriea 

monaon,  3  B.  &  P.  582 ;  London  and  North-  Companj  v.  Great  Sonthem  Railway  Com- 

Weatem  Railway  Company  v,  Bartlett,  7  H.  pany,  L.  R.  7  H.  L.  269. 
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Secondly.  —  Where  goods  are  delivered  on  board  of  a  vessel  to  be 
carried,  and  a  bill  of  lading  is  taken,  the  d^elivery  by  the  vendor  is  not 
a  delivery  to  the  buyer,  but  to  the  captain  as  bailee  for  delivery  to  the 
person  indicated  by  the  bill  of  lading  as  the  one  for  whom  they  are  to 
be  carried.  This  principle  runs  through  all  the  cases,  and  is  clearly 
enunciated  by  Parke,  B.,  in  Waite  v,  Baker,^  and  by  Byles,  J.,  in 
Moakes  v.  Nicholson  ^  [and  by  Bramwell  and  Cleasby,  BB.,  in  Gabar- 
ron  v»  Ereeft,^  and  by  Cotton,  L.  J.,  in  Mirabita  v.  Imperial  Ottoman 
Bank*]. 

And  the  above  two  points  were  approved  as  an  accurate  statement 
of  the  law  by  Lord  Chelmsford  in  Shepherd  v.  Harrison,  9upra, 

Thirdly.  —  The  fact  of  making  the  bill  of  lading  deliverable  to  the 
order  of  the  vendor  is,  when  not  rebutted  by  evidence  to  the  contrary, 
almost  decisive  to  show  his  intention  to  reserve  the  ju»  disponendif 
and  to  prevent  the  property  from  passing  to  the  vendee.^ 

Fourthly.  —  The  prima  facie  conclusion  that  the  vendor  reserves 
the  Jtts  disponendi^' when  the  bill  of  lading  is  to  his  order,  may  be  re- 
butted by  proof  that  in  so  doing  he  acted  as  agent  for  the  vendee,  and 
did  not  intend  to  retain  control  of  the  property ;  and  it  is  for  the  jury 
to  determine  as  a  question  of  fact  what  the  real  intention  was.^ 

Fifthly.  —  That  although  as  a  general  rule  the  delivery  of  goods  by 
the  vendor,  on  board  the  purchaser's  own  ship,  is  a  delivery  to  the  pur- 
chaser, and  passes  the  property,  yet  the  vendor  may  by  special  terms 
restrain  the  effect  of  such  delivery,  and  reserve  the  jus  disponendi^ 
even  in  cases  where  the  bills  of  lading  show  that  the  goods  are  free  of 
freight,  because  owner's  property.^  And  on  a  sale  of  goods  which  are 
not  specific,  although  the  goods  have  been  delivered  on  board  a  ship 
of,  or  chartered  for,  the  purchaser,  yet,  in  the  absence  of  any  appro- 
priation of  the  goods  in  fulfilment  of  the  contract  previous  to  ship- 
ment, the  fact  that  the  vendor  has  taken  a  bill  of  lading,  making  the 
goods  deliverable  to  his  own  order  or  that  of  a  third  person,  will  pre- 
vent the  property  in  them  from  passing  to  the  purchaser.® 

Sixthly.  —  That  where  a  bill  of  exchange  for  the  price  of  goods  is 


1  2  Ex.  1. 

a  19  C.  B.  N.  S.  290 ;  84  L.  J.  C.  P.  278. 
s  L.  B.  10  Ex.  at  pp.  281  and  285. 

*  3Ex.  D.  C.  A.  atp.  172. 

s  Wilmshurst  r.  Bowker,  2  M.  &  G.  792  ; 
EUerehaw  v.  Magniac,  6  Ex.  570 ;  Waite  v. 
Baker,  2  Ex.  1 ;  Van  Casteel  v.  Booker,  2 
Ex.  691 ;  Jenkjns  v.  Brown,  14  Q.  B.  496, 
and  19  L.  J.  Q.  B.  286 ;  Shepherd  v,  Harri- 
son, L.  R.  4  Q.  B.  196 ;  in  Ex.  Ch.  lb.  493 ; 
L.  B.  5  H.  L.  116 ;  Gabarron  v.  Kreeft,  L  B. 
10  Ex.  274 ;  Ogg  v.  Shnter,  1  C.  P.  D.  47,  C. 
A. ;  Ex  parte  Banner,  2  Ch.  D..78,  C.  A. 

*  Van  Casteel  v.  Booker,  S  Ex.  691; 
Brown  v.  Hare,  4  H.  &  N.  822  and  29  L.  J. 


Ex.  6;  Joyce  v.  Swan,  17  C.  B.  N.  S.  84; 
Moakes  v.  Nicholson,  19  C.  B.  N.  S.  290;  34 
L.  J.  C.  P.  273. 

^  Tamer  v.  Liverpool  Dock  Trustees,  6 
Ex.  543 ;  EUershaw  v,  Magniac,  6  Ex.  570 ; 
Brandt  v.  Bowlby,  2  B.  &  Ad.  932 ;  Van  Gas- 
teel  V.  Booker,  2  Ex.  691 ;  Moakes  v.  Nichol- 
aon,  19  C.  B.  N.  S.  290 ;  34  L.  J.  C.  P.  273 ; 
Fnlke  v.  Fletcher,  18  C.  B.  N.  S.  403 ;  34  L. 
J.  C.  P.  146;  Schotsnian  v.  Lancashire  and 
Yorkshire  Bailwaj  Co.  2  Ch.  332;  Gumm 
V.  Tyrie,  33  L.  J.  Q.  B.  97  ;  in  error,  6  B.  & 
S.  298;  34L.  J.  Q.  B.  124. 

s  Gabarron  v.  Kreeft,  L.  B.  10  Ex.  274. 
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enclcMsed  to  the  buyer  for  acceptance,  together  with  the  bill  of  lading 
the  buyer  cannot  retain  the  bill  of  lading  unless  he  accepts  the  bill  of 
exchange  ;  and  if  he  refuse  acceptance,  he  acquires  no  right  to  the  biU 
of  lading,  or  the  goods  of  which  it  is  the  symbol.^  And  the  vendor 
may  exercise  his  ju9  disponendi  by  selling  or  otherwise  disposing  of 
the  goods,  so  long  at  least  as  the  buyer  remains  in  default.^ 

Seventhly.  —  But  although  the  vendor  may  intend  the  transfer  of 
the  property  to  be  conditional  upon  the  buyer's  acceptance  of  the  bill 
of  exchange,  yet,  if  he  puts  into  the  post  addressed  to  the  buyer  a  bill 
of  lading  making  the  goods  deliverable  to  the  buyer's  order,  he  thereby 
abandons  all  control  over  the  goods,  and  the  property  thereupon  vests 
unconditionally  in  the  buyer,  and  does  not  revest  in  the  vendor  on  the 
buyer's  failure  or  refusal  to  accept  the  bill  of  exchange.^ 

Eighthly.  —  When  the  vendor  deals  with  the  bill  of  lading  only  to 
secure  the  contract  price,  as,  e.  g.  by  depositing  it  with  bankers  who 
have  discounted  the  bill  of  exchange,  then  the  property  vests  in  the 
buyer  upon  the  payment  or  tender  by  him  of  the  contract  price.^ 


AMERICAN  NOTE. 


§§  381-899.  Bbsebvation  of  the  Jus  Disponendi.  It  being  uniformly 
agreed,  as  stated  in  the  last  note,  that  a  delivery  to  tbe  carrier  of  goods  duly 
directed  to  the  buyer,  either  with  or  without  a  bill  of  lading  in  his  favor,  ordi- 
narily passes  the  title  instantly,  bat  that  the  seller  may  avoid  this  condosion 
by  appropriate  acts  or  words,  it  remains  to  consider  what  will  or  will  not  have 
this  effect. 

The  most  usoal  and  appropriate  mode  of  thus  preserving  the  title,  notwith- 
standing such  delivery,  is  for  the  seller  to  consign  the  goods  with  a  bill  of  lading 
in  his  own  favor  or  that  of  his  agents,  instead  of  to  the  buyer  himself.  In  soch 
case  mere  delivery  to  the  carrier  does  not,  in  and  of  itself,  divest  the  seller's 
title.  The  inference  is  strong  that  it  is  not  so  intended,  hot  such  inference 
may  possibly  be  controlled.  The  St  Joze  Indiaoo,  1  Wheat.  208 ;  Merchants' 
Bank  v.  Bangs,  102  Mass.  291,  an  important  case ;  Dews  v.  National  Ex- 
change Bank,  91  U.  S.  618 ;  Farmers'  and  Mechanics'  Bank  v.  Logan,  74 
N.  Y.  568 ;  Hobart  v.  Littlefield,  13  R.  I.  341 ;  Emery  v.  Irving  National 
Bank,  25  Ohio  St.  360.  The  bill  of  lading  in  such  cases  is  regarded  as  the 
symbol  of  the  property  itself,  and  a  valid  transfer  thereof  by  the  party  in  whose 
favor  it  runs,  made  before  the  property  actually  reaches  the  possession  of  the 
buyer,  passes  the  title  to  such  assignee  of  the  bill  of  lading.     The  Bank  of 

^  Shepherd  v,  Harrison,  L.  R.  4  Q.  B.  196 ;    distingaishing  Shepherd  v.  Harrison,  L.  B.  4 

in  Ex.  Ch.  lb.  493;  5  H.  L.  116;  Ogg  v.     Q.  B.  196  and  493 ;  L.  B.  5  H.  L.  116. 

Shttter,  1  C.  P.  D.  47,  C.  A.  «  Mirabita  v.  Imperial  Ottoman  Bank,  3 

3  Ogg  V.  Shuter,  1  C.  P.  D.  47,  C.  A.  Ex.  D.  164,  C.  A.,  determining  a  point  left 

>  Ex  parte  Banner,  2  Ch.  D.  78,  C.  A.,     undecided  by  Lord  Cairns  in  Ogg  v.  Shuter, 

1  C.  P.  D.  at  p.  51. 
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RocheBter  i;.  Jones,  4  Comdt.  497,  a  leading  case  ;  Marine  Bank  v.  Wright,  48 
N.  Y.  1 ;  First  Nat  Bank  v.  Dearborn,  115  Mass.  219 ;  Michigan  Cent.  R.  R. 
Co.  V.  Phillips,  60  HI.  190  ;  First  Nat.  Bank  v.  Bajley,  115  Mass.  230  ;  First 
Nat.  Bank  v.  Crocker,  111  Mass.  163,  an  important  case;  Schumacher  v.  £by, 
24  Fenn.  St  521. 

Bat  it  is  foreign  to  the  present  treatise  to  follow  out  all  the  distinctions 
arising  on  consignments  by  a  principal  to  his  factor,  agent,  or  commission  mer- 
chant, on  which  the  latter  has  either  made  special  advances,  or  is  only  gen- 
erally indebted  to  the  consignor  on  account.     On  this  subject  see,  in  addition 
to  the  cases  before  dted :  De  Wolf  v.  Gardner,  12  Cosh.  19 ;  Bailey  v.  Hud- 
son Biver  R  R.  Co.  49  N.  Y.  70;  Straus  v.  Wessel,  80  Ohio  St  211 ;  Nel- 
son V.  Chicago,  &&  R.  R.  Co.  2  Bradw.  180 ;  Grosvenor  t;.  Phillips,  2  Hill, 
147 ;  Redd  v,  Bnrrus,  58  Ga.  574 ;  Frechette  v.  Corbet,  5  Low  (Canada), 
211 ;  Holmes  v.  Grerman  Security  Bank,  87  Penn.  St  525  ;  Clark  v.  Bank  of 
Montreal,  18  Grant,  211;  Mason  v.  Great  Western  R.  R.  81  Up.  Can.  Q. 
B.  73 ;  Holmes  v.  Bailey,  92  Penn.  St.  57 ;  First  National  Bank  v.  Pettit,  9 
Heisk.  447. 

A  shipment  of  ordered  goods  *^  C.  O.  D.,"  the  buyer  to  pay  freight,  seems 
not  to  be  a  reservation  of  the  tide  in  the  vendor,  but  only  of  the  possession  until 
payment,  and  therefore  the  seller  could  recover  the  price  by  action,  though  the 
goods  never  reached  the  buyer ;  the  loss,  if  any,  being  on  him.  Higgins  v, 
Murray,  78  N.  Y.  252 ;  modifying  anything  to  the  contrary  in  Baker  v.  Bourci- 
cault,  1  Daly,  28.  Though  in  State  v.  O'Neil,  58  Yt  140,  it  was  held,  after 
exhaustive  argument  on  the  subject,  that  in  such  cases  the  Htle  does  not  pass 
until  delivery  by  the  carrier  tp  the  purchaser,  and  the  payment  of  the  price, 
and  therefore  that  the  sale  is  not  made  until  that  time.  And  see,  also.  The 
People  f.  Shriver,  81  Albany  L.  J.  168. 
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.  402 
.  403 
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Discovery  of  the  Institates  of  Gains    . 
Sale  the  offiipring  of  exchange     . 
Daref/aeere,prcs$tare    .... 
Civil,  praetorian,  and  natural  obligations 
Foar  stages  in  mode  of  making  sales  in 

Rome 404 

Nexum,  siipulcUio,  literarum  oUigatio  seu 

expensUatio,  and  mutual  consent  .  404 
Four  contracts  yuri5^tfn<2tfm  .  .  404 
Bilateral  or  synallagmatic  contracts  .  404 
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Vendor  bound  only  to  deliver  posses- 
sion    405 

When  vendor  knew  he  was  not  owner  .  405 

What  was  meant  by  eviction        .  406 

Remedies  of  evicted  purchaser  .  407 

Actio  ex  emplo 407 

Actio  de  stipitlatione  dupke    .        .        .  408 
Vendor  bound  as  auctor  to  make  good 

his  warranty 409 

Things  sold  at  risk  of  buyer  before  de- 
livery           410 

Vendor  bound  prcsstare  cuatodiam         .  411 

French  law 412 

Scotch  law 413 


§  400.  An  attempt  must  now  be  made  to  give  a  siimmaryy  necessa- 
rily very  imperfect,  of  the  principles  of  the  Civil  Law  in  regard  to 
the  nature  of  the  contract  of  sale,  and  its  effect  in  passing  the  property 
in  the  thing  sold.  The  subject  is  the  more  difficult  because  there  is 
a  marked  distinction  between  the  modern  civil  law  and  the  Roman 
law,  and  because  the  doctrines  are  subtle  and  technical,  requiring  for 
elucidation  at  least  some  general  idea  of  the  mode  in  which  the  Ro- 
mans entered  into  contracts  at  different  periods  in  their  history. 

§  401.  The  civilians  of  the  present  generation  have  enjoyed  an  im- 
mense advantage  over  their  eminent  predecessors,  Pothier  and  d'Agaes- 
seau,  Cujas  and  Vinnius,  Domat  and  Dumoulins.  The  Digest,  Code, 
and  Institutes  of  Justinian,  compiled  in  the  sixth  century,  during  the 
reign  of  that  emperor  (A.  D.  627-565),  formed,  prior  to  the  year  1816, 
the  almost  exclusive  source  from  which  was  derived  a  knowledge  of 
Roman  jurisprudence ;  and  in  that  famous  corpus  juris  civilis^  the 
name  of  Gaius  was  confounded  with  those  of  the  other  eminent  ju- 
rists whose  responses  (or,  as  we  should  call  them,  opinions  on  cases 
submitted),  were  adopted  by  the  imperial  law-giver  as  a  part  of  the 
statutory  law  of  the  empire.  It  was,  however,  known  that  the  Insti- 
tutes of  Justinian  were  modelled  on  those  of  Gaius,  who  lived  nearlv 
four  centures  earlier,  during  the  reigns  of  Antoninus  Pius  and  Marcus 
Aurelius.  But  the  works  of  Gaius  were  believed  to  be  irretrievably 
lost  till  the  year  1816,  when  Niebuhr  discovered  in  a  convent  at  Ye- 
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rona  a  parchment  manuscript  of  Roman  law,  of  which  the  original 
text  had  been  partially  obliterated  to  give  place  to  a  theological  work 
of  one  of  the  fathers  of  the  fifth  century.^  Savigny  recognized  the 
old  writing  to  be  the  text  of  Gains,  and,  after  several  months  of  patient 
labour,  the  original  manuscript  was  restored  almost  in  its  integrity, 
thus  giving  to  the  civilians  a  succinct  and  methodical  treatise  on  the 
whole  body  of  the  Roman  law  as  it  existed  in  the  second  century  of 
our  era.  By  means  of  this  invaluable  addition  to  former  sources  of 
information,  the  modern  German  and  French  commentators  have  been 
able  to  pour  a  flood  of  light  on  many  questions  formerly  obscure,  and 
it  is  from  their  works  that  the  following  summary  is  chiefly  extracted. 
§  402.  Sale  was  considered  as  the  offspring  of  exchange,  and  for 
many  centuries  it  was  disputed  whether  there  was  any  difference  in 
the  nature  of  these  contracts.  ^^  Origo  emendi,  vendendique  a  permu- 
tationibus  csepit,  olim  enim  non  ita  erat  nummus  ;  neque  aliud  merx^ 
alind  pretium  vocabatur."  '  And  in  the  earliest  period  of  the  repub- 
lic, when  the  laws  of  the  Twelve  Tables  sufficed  for  the  simple  deal- 
ings of  a  rude  peasantry,  or  of  the  poor  city  clients  of  the  Roman  pa- 
tricians, the  contracts  were  formed  solely  by  means  of  actual  exchange 
made  on  the  spot,  as  the  very  names  evince ;  for  the  things  were  either 
exchanged  by  the  permutatio^  or  given  for  a  price  by  the  yennmdatio, 

§  408.  Afterwards,  when  the  idea  of  binding  one  party  to  another 
by  consent,  and  thus  forming  an  obligation  (juris  vinculum),  was  en- 
tertained, the  whole  body  of  possible  engagements  between  man  and 
man  was  included  in  the  three  expressions,  dare,  facere,  prsestare : 
dare^  to  give,  that  is,  to  transfer  ownership ;  facere^  to  do,  or  even 
abstain  from  doing,  an  act ;  prcestare^  to  furnish  or  warrant  an  enjoy- 
ment or  advantage  or  benefit  to  another.  And  these  three  classes  of 
engagements  might  arise  out  of  three  classes  of  obligations,  only  two 
of  which  gave  a  right  of  action,  the  third  being  available  only  for  de- 
fence in  some  special  cases.  The  three  classes  of  obligation  were  civil 
obligations,  which  gave  a  right  of  action  at  law ;  prcetorian  or  honorary/ 
obUgations,  which  gave  the  right  to  sue  in  equity,  that  is,  to  invoke 
the  equitable  jurisdiction  of  the  prsstor ;  ^  and  natural  obligations,  for 
which  there  was  no  action  at  law  or  in  equity,  but  which  might  be 
used  in  defence,  as  in  compensatio  or  set-off.  ^'  Etiam  quod  natura 
debetur,  venit  in  compensationem.*'^ 

The  vendee  then,  like  all  other  contracting  parties,  had  certain  ac- 
tions ^  which  alone  he  was  permitted  to  institute  against  the  vendor. 
The  Institutes  of  Grains  give  us  the  form  of  declaration  in  an  action  in 
personam.     ^*  In  personam  actio  est,  quotiens  cum  aliquo  agimus,  qui 

1  See  a  rery  interesting  acoonnt  of  this  *  For  these  two  classes  giving  rights  of 

discovery  in  the  preface  to  the  first  edition  of  action,  see  Inst.  3,  13, 1. 

Gains.  *  Dig.  16,  2,  6,  Ulp. 

'  Dig.  18,  1.  De  Contrah.  Emptione.  And  >  Com.  4,  §  2. 
see  axis,  p.  I,  note  I. 
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nobis  ex  contractu,  vel  ex  delicto  obligatus  est :  id  est,  cam  intendi- 
mus,  dare^  facerBf,  prcestare  oportere." 

§  404.  Now,  the  mode  of  forming  contracts  of  sale  in  R^me  passed 
through  four  successive  stages  after  the  primitive  one  of  actual  ex- 
change from  hand  to  hand.  1st.  The  nexum^  which  was  effected  per 
€88  et  libram^  and  consisted  in  weighing  out  a  certain  weight, of  brass, 
and  using  certain  solemn  words,  nuncupation  which  operated  together 
as  a  symbol  to  form  a  perfect  sale  (at  a  period  when  men  had  not 
learned  to  write),  termed  nexum^  mandpium^  mancipation  aliencUio 
per  oes  et  libramn  all  of  which  had  fallen  into  disuse  and  derision  long 
before  the  time  of  Gaius,^  who  says,  '^  in  odium  venerunt."  2d.  The 
sale  by  certain  sacramental  words  alone,  and  dispensing  with  the  €b%  et 
libram :  this  was  the  stipulation?  which  bound  only  one  side^  from  its 
very  nature,  because  it  consisted  in  a  promise  made  in  response  to  the 
stipulator.  A  stipulation,  therefore,  might  bind  the  vendor  or  the 
vendee  ;  it  re(}uired  two  stipulations  to  bind  both.  The  rigorous  so- 
lemnities and  sacramental  formulae  of  the  old  law  of  the  Quirites 
were  upheld  with  strictness  by  the  Patricians  and  Priests,  so  that,  by 
an  exaggerated  technicality,  the  words  ^^Spondes?  Spondeo,"  form- 
ing a  stipulation,  were  not  allowed  to  be  used  by  any  but  Roman  citi- 
zens,' foreigners  and  barbarians  being  compelled  to  adopt  other  words, 
as  "  Promittis,"  "  Dabis,"  "  Facies,"  for  the  same  purpose,  these  latter 
•expressions  being  deemed  yum  gentium.  But  Justinian  tells  us  that 
i;his  form  of  contract  was  obsolete  in  his  day.^  8d.  The  third  step  in 
ihe  progress  of  the  law  naturally  occurred  when  men  had  learned  gen- 
•erally  to  write,  and  every  Roman  citizen  kept  a  book  called  a  register, 
or  account-book  (tabulae,  codex  accepti  et  depensi).  The  law  de- 
clared that  an  entry  made  in  this  book  in  certain  terms,  admitting  the 
price  to  be  considered  as  weighed  out  and  given,  should  be  equivalent 
to  the  actual  ceremony  per  ces  et  libram^  and  should  constitute  not 
simply  a  proof  of  the  sale,  but  the  written  contract  itself,  literarum 
obligatio.  This  book  was  carefully  written  out  once  a  month,  from  a 
diary  or  blotter  (adversaria),  and  was  treated  as  a  proof  of  the  high- 
est character,  Cicero  saying  of  the  tabulas^  that  they  are  ^*  cetemoe, 
sanctcBy  gu<B  perpetuoe  existimationis  fidem  et  reliffionem  ampleetun- 

^  Gai.  4,  30.  frangebant,  quam  iternm  jungentes,  spoBsi- 

3  The  etymology  of  this  word  is  doubtful,  ones  saas  agnoscebant.*'    This  last  etymol- 

Paaliifl  derrwesit  from  Stipulain,  an  old  word,  ogy  seems  to  be  merely  an  invention ;  as  the 

meaning  firm.    Sent.  5,  7,  §  1.    See,  also,  French  say,  apris  coup.    Such  a  mode  of 

Inst.  3,  15.    Festns,  in  his   Abridgment  of  contracting,  and  such  a  derivation,  if  true, 

Valerins  Flaccus,  says :  "  Stipem  esse  num-  could  scarcely  have  been  unknown  to  Paulas 

mum  signatum,  .testimonio  est  et  id,  qnod  and  Festns.    The  word  is  probably  akin  lo 

datur  stipendinm  .militi,  et  quum  spondetur  stipes,  a  post,  —  from  '^vw,  to  make  firm, 

pecunia.  qnod  stipulari  dicitur ; "  and  Isidor  an  extension  of  Vsta,  to  stand, 

of  Seville  (lib.  4,  Orig.  c.  24),  says :  "  Dicta  <  Gai.  Com.  3,  93. 

stipnlatio  a  sCipula.    Yeteres  enim  quando  *  Inst.  3,  15, 1. 
sibi  aliquid  promittobant,  stipulam  tenentes 
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tur.^  ^  This  contract  was  said  also  to  be  an  expermlatio^  from  the 
entries  in  these  books,  the  party  who  paid  money  entering  it  under 
this  head,  as  pecunia  expensa  lata^  and  the  one  who  received  it,  as  pe- 
cunia  aceepta  relata.  4th.  The  fourth  and  last  stage  was  the  contract 
by  mutual  consent  alone  ;  and  it  is  again  a  remarkable  instance  of  the 
strict  technicality  of  the  Roman  law,^  that  it  allowed  but  four  con- 
tracts to  be  made  in  this  manner,  on  the  ground  that  they  were  con- 
tracts ^tim  gentium^  while  all  others  were  still  required  to  be  made 
vrith  the  formalities  of  the  Roman  municipal  statutes.  These  four 
contracts  are  sale  (emptio-venditio)  ;  letting  for  hire  (locatuhconduo- 
tio)  ;  partnership  (jsodetafi)  ;  and  agency  or  mandate  (mandatum). 
They  are  also  the  only  contracts  of  the  Roman  law  that  were  termed 
bilateral,  or  synallagmatic,  or  reciprocal ;  that  is,  binding  the  parties 
mutucdly  (jultro-dtroque)^  every  other  form  of  contract  being  unilateral, 
t.  e.  binding  one  party  only,  and  requiring  to  be  repeated  in  the  reverse 
form  in  order  to  bind  the  other,  as  in  the  stipulatio. 

The  historical  development  of  the  forms  of  contract  is  treated  in  the 
niuth  chapter  of  Maine's  Ancient  Law.  The  class  of  real  contracts, 
comprising  loan  (^mutuurn)^  pledge  (jngnu%)^  and  deposit  (jiepositurn)^ 
is  there  placed  in  order  of  time  between  the  literal  and  the  consensual 
contracts,  the  links  in  the  chain  being :  (1)  nexum^  (2)  stipulation  and 
(8)  literal^  (4)  real^  (6)  con9en9ual  contracts. 

§  405.  The  sale  being  at  last  permitted  by  mntal  consent,  its  ele- 
ments were  the  same  as  at  the  common  law,  with  the  exceptions  now 
to  be  considered. 

Ist.  The  price  was  to  be  certain^  either  absolutely  or  in  a  manner 
that  could  be  determined,  as  for  centum  aureos  ;  or  for  what  it  cost 
you,  quantum  tu  id  emisti ;  or  for  what  money  I  have  in  my  coffer, 
quantum  pretii  in  area  haheo?  The  common  law  rule,  that  in  the 
absence  of  express  agreement  a  reasonable  price  is  implied,  did  not 
exist  in  the  Roman  law. 

2dly.  It  was  a  received  maxim  in  the  Roman  law  that  the  vendor 
did  not  bind  himself  to  transfer  to  the  buyer  the  property  in  the  thing 
sold  ;  his  contract  was  not  rem  dare^  but  proestare  emptori  rem  habere 
licere.  The  texts  abound  in  support  of  this  statement.  ^'  Qui  vendi- 
dit,  necesse  non  habet  fundum  emptoris  facere,"  unless  he  made  a  spe- 
cial and  unusual  stipulation  to  that  effect,  for  the  text  goes  on  to  say, 
'^  at  cogitur  qui  fundum  stipulanti  spopondit."  ^  If  the  vendor  was 
owner,  the  property  passed  by  virtue  of  his  promise  to  guaranty  pos- 
session and  enjoyment ;  but  if  not,  the  sale  was  still  a  good  one,  and  its 
effect  was  simply  to  bind  the  vendor  to  indemnify  the  buyer,  if  the 

1  Pro  Roflcio,  8,  §  2.  •  Dig.  18,  1,  De  Contrah.  Empt.  7,  §§  1 

3  Gains   thus   complaius:   "Namque   ex    &  2. 
nimia  sobtilitate  veteram  qui  tunc  jura  con-        *  Dig.  18, 1,  25,  §  1,  XJIp. 
didemnt,  eo  res  perducta  est  ut  vd  qui  miDi- 
zDam  errasset,  litem  perderet."— L.  A,  §  30. 
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latter  was  ^'  evicted,"  that  is,  dispossessed  judicially  at  the  suit  of  the 
true  owner.  Ulpian's  explanation  is  entirely  lucid.  *^  £t  in  primis 
ipsam  rem  praestare  yenditorem  oportet,  id  est,  tradere.  Quse  res,  si 
quidem  dominas  f uit  venditor,  facit  et  emptorem  dominum ;  si  non 
f uit,  tantum  evictionis  nomine  venditorem  obligat,  si  modo  pretium  est 
numeratum,  aut  eo  nomine  satisf actum."  ^  It  resulted,  therefore,  that 
on  the  completion  of  a  contract  of  sale,  the  vendor  was  bound  simply 
to  deliver  possession,  and  the  buyer  had  no  right  to  object  that  the 
vendor  was  not  owner.  But  the  possession  thus  to  be  transferred, 
was  something  more  than  the  mere  manual  delivery,  and  the  Romans 
bad  a  special  term  for  it :  it  must  be  vactui  possession  a  free  and  undis- 
turbed possession,  not  in  contest  when  delivered ;  ^^  vacua  possessio 
emptori  tradita  non  intelligitur,  si  alius  in  ea,  legatorum  fideive  com- 
missorum  servandorum  causa  in  possessione  sit :  aut  creditores  possi- 
deant.  Idem  dicendum  est  si  venter  in  possessione  sit  Nam  et  ad 
hoc  pertinet  Vacui  appellatio."  ^  And  if  the  vendor  knew  that  he  was 
not  the  owner  and  made  a  sale  to  a  buyer  ignorant  of  that  fact,  so  as 
wilfully  to  expose  the  latter  to  the  danger  of  eviction,  the  vendor's  con- 
duct was  deemed  fraudulent,  and  the  buyer  was  authorized  to  bring  an 
equitable  suit,  £x  JEmpto^  without  waiting  for  the  eviction.  *^  Si  sciens 
alienam  rem  ignoranti  mihi  vendideris,  etiam  priusquam  evincatur, 
utiliter^  me  Ex  Empto  actnrum  putavit  [AfricanusJ  in  id,  quanti 
me&  intersit,  meam  esse  factam.  Quamvis  enim  alioquin  verum  sit, 
venditorem  hactenus  teneri  ut  rem  emptori  habere  liceat,  non  etiam  nt 
ejus  faciat ;  quia  tamen  dolum  malum  abesse  prsestare  debeat,  teneri 
eum,  qui  sciens  alienam,  non  suam,  ignoranti  vendidit."  ^ 

§  406.  The  eviction  against  which  the  vendor  was  bound  to  warrant 
the  buyer,  was  the  actual  dispossession  eiSected  by  means  of  a  judg- 
ment in  an  action  by  a  third  person,  and  it  was  not  enough  that  judg- 
ment was  rendered  if  not  executed.  In  Pothier's  edition  of  the  Pan- 
dects, he  thus  states  the  rule  and  cites  a  response  of  Gains :  '^  Cum 
ea  res  evicta  dicatur,  quad  per  judicem  ablata  est,  hinc  non  videbitnr 
evicta,  si  condemnatio  exitum  non  habuit,  et  adhuc  rem  habere  liceat. 
Exemplum  affert  Gains.  Habere  licere  rem  videtur  emptor,  et  si  is 
qui  emptorem  in  evictione  rei  vicerit,  ante  ablatam  vel  abductam  rem 
sine  successors  decesserit,  ita  ut  neque  ad  fiscum  bona  pervenire  pos- 

*^  Dig.  19, 1,  II,  §  1,Ulp.  empto  might  be  maintiuned  by  me  for  dam- 

*  Dig.  19, 1,  2,  §  1,  Paolua.  ages  (literallj,  for  as  much  intereac  aa  I  had, 

>  Utiliter,  that  ia,  in  equity,  before    the  that  the  thing  should  become  mine).    For, 

Prstor.  although  it  would  otherwise  be  true  that  the 

^  Dig.  19,  1,  30,  §  1.    The  text  may  be  vendor  is  only  bound  to  gnaranty  poasession 

thus  translated  for  the  benefit  of  those  not  to  the  buyer,  not  also  that  the  thing  should 

familiar  with   the   technical  terms  of   the  become  the  buyer's,  yet  because  he  ought  also 

Roman  law:  "  If  you,  knowing  a  thing  to  to  warrant  the  absence  of  fraud,  a  man  is  held 

be  another's,  sell  it  to  me,  who  am  ignorant  responsible  who,  knowing  the  thing  to  be  an- 

of  the  fact,  Africanus  was  of  opinion  that,  other's,  not  his  own,  has  sold  it  to  one  igno- 

even    before   eviction,  an  equitable  suit  ex  rant  of  that  fact." 
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sint,  oeqae  privatim  a  creditoribus  distrahi,  tunc  enim  nulla  competit 
emptor!  ex  stipalatu  actio,  quia  rem  habere  ei  licet.  L.  57,  Gaius,  lib. 
2  ad  Ed.  .EdiL-Curul."  i 

§  407.  The  evicted  purchaser  had  two  actions,  one  Sx  Empto^  which 
was  the  actio  direeta,  resulting  from  the  very  nature  of  the  contract, 
and  in  which  the  recovery  was  for  damages  consisting  of  the  value  of 
the  thing  at  the  date  of  eviction^  and  any  expenses  incurred  in  relation 
to  it,  the  true  principle  in  this  action  being  to  restore  the  buyer  to  the 
condition  in  which  he  would  have  been,  not  if  he  had  never  bought, 
but  if  he  had  not  been  dispossessed.' 

§  408.  The  second  action  was  De  Stiptdatione  duplce^  and  arose  oat 
of  a  custom  of  stipulating  that  the  buyer,  in  case  of  eviction,  should 
receive,  as  an  indemnity,  double  the  price  given.  This  stipulation  be- 
came so  general,  that  under  an  Edictum  ^dilium-Curulium,  it  was 
considered  to  be  implied  in  all  sales,  unless  expressly  excluded :  '^  Quia 
assidua  est  Duplse  stipulatio,  idcirco  placuit  ex  Empto  agi  posse  si  du- 
plam  venditor  mancipii  non  caveat.     Ea  enim  QTJM  sunt  mobis  bt 

CONSXJETTJDINIS,  IN  BON^  FIDEI  JUDIOIIS  DBBBNT  VENIRE."  *     The 

whole  of  the  second  title  of  the  2lBt  Book  of  the  Digest  is  devoted  to 
this  subject,  De  Evictionibus  et  DuplsB  Stipulatione. 

§  409.  In  consequence  of  the  peculiar  obligations  of  the  vendor  as 
warrantor  against  eviction,  he  was  called  the  auctor^  who  was  bound, 
auctoritatem  prcestare^  to  make  good  his  warranty ;  and  the  form  of 
procedure  was,  that  whenever  the  buyer  was  sued  by  a  person  claim- 
ing superior  title  to  the  thing  sold,  it  was  bis  duty  to  cite  his  vendor, 
and  make  him  party  to  the  action,  so  as  to  give  him  an  opportunity 
of  urging  any  available  defence.  This  proceeding  was  termed  litem 
denuntiare ;  or  auctorem  laudare;  auctorem  interpellare:  and  the 
buyer  who  failed  to  cite  in  warranty  his  vendor,  without  a  legal  excuse 
for  bis  default,  lost  his  remedy.  ^'Emptor  fundi,  nisi  auctori  aut 
heredi  ejus  denuntiaverit,  evicto  praedio,  neque  Ex  stipulatu,  neque  Ex 
dupla,  neque  Ex  empto  actionem  contra  venditorem  vel  fidejussorem 
ejus  habet."* 

§  410.  It  would  seem  the  natural  consequence  of  these  principles, 
that  a  vendor  who  did  not  even  profess  to  transfer  title  must  necessar 
rily  suffer  the  loss,  if  the  thing  sold  perished  before  delivery,  on  the 
maxim  that  re%  perit  domino.  But,  on  the  contrary,  the  rule  was  ex- 
plicitly laid  down  in  conformity  with  ours  at  common  law,  as  exempli- 
fied in  Kugg  V,  Minett,^  where  the  buyer  of  the  turpentine  was  held 

1  Pothier,  PandecUs  JasunianA,  lib.  21,  the  head,  "Qaanti  teneatur  venditor  emp- 

tit.  2,  De  Evict.  Pars  2,  No.  XII.    So  strict  tori,    evictionis    nomine,    hac   actione   ex 

was  the  rule,  that  the  bujer  had  no  remedj  Empto." 

if  evicted  nnder  the  sentence  of  an  arbitrator,  >  Dig.  lib.  21,  tit.  2,  1.  31,  §  20,  Ulp.  De 

or  bj  oompromiae.  —  lb.  No.  XVI.  MdiL  Edict. 

^  The  texts  are  collected  in  Pothier,  Pand.  *  Ck>de,  tit  de  Evic  et  Dnp.  Stip.  1. 8. 

Jost  lib.  19,  tit  1,  ch.  1,  Nos.  43  to  47,  nnder  «  11  East,  210,  anU,  245. 
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bound  to  suffer  the  loss  of  the  goods  destroyed  before  delivery,  on  the 
ground  that  the  ownership  had  vested  in  him.  The  reasoning  by 
which  this  result  was  reached  in  the  Roman  law  is  thus  explained  by 
an  eminent  French  jurist.  After  citing  the  text  of  the  Institutes,^ 
which  is  in  these  words,  '^  Cum  autem  emptio  et  venditio  contracta  sit, 
quod  e£5ci  diximus  simul  atque  de  pretio  convenerit,  cum  sine  scriptara 
res  agitur,  periculum  rei  venditse  statim  ad  emptorem  pertinet,  tametsi 
adhuc  ea  res  emptori  tradita  non  sit,"  the  commentator  says :  **  Quels 
sont  les  effets  de  la  vente?  C'est  de  prodaire  des  obligations:  le  ven- 
deur  est  oblig^  de  livrer  et  de  faire  avoir  la  chose  ^  I'achetear.  Eh 
bien  !  si  depuis  la  vente  il  y  a  eu  des  fruits,  des  accroissements,  il  sera 
oblige  de  mSme  de  livrer  et  de  faire  avoir  ces  fruits,  ces  accroissements. 
(Dig.  19,  1,  de  Action.  Empt.  18 ;  §§  10, 13  et  18,  Ulp.)  Si  la  chose 
a  diroinu^e,  s'est  d^t^rior^e  sans  sa  faute,  il  ne  sera  oblig^  de  la  livrer, 
de  la  faire  avoir,  qu'ainsi  diminuee,  ainsi  d^t^rior^e ;  et  si  la  chose  a 
p^ri  sans  sa  faute,  son  obligation  aura  cess^  d'exister.  Voil^  tout  ce 
que  signifie  cette  maxime,  que  la  chose,  du  moment  de  la  rente,  est 
aux  risques  de  racheteur.  C'estA-dire  que  Tobligation  du  vendeur  de 
livrer  et  de  faire  avoir,  s'appliquera  a  la  chose  telle  qu'elle  se  trouvera 
par  suite  des  changements  qu'elle  aura  pu  ^prouver.  II  ne  s*agit  en 
tout  ceci  que  de  Tobligation  du  vendeur.  Et  s'il  y  a  perte  totale  nous 
ne  ferons  qu'appliquer  cette  rdgle  commune  de  Textinction  des  obliga- 
tions, que  le  d^biteur  d'un  corps  certain  (^species)  est  lib^r^,  lorsque  ce 
corps  a  peri  sans  son  fait  ou  sans  sa  faute.  (Dig.  45,  1,  de  Verb. 
Oblig.  23,  Pomp.)  Mais  que  deviendra  I'obligation  de  Tacheteur  rela- 
tivement  au  prix  ?  Le  prix  convenu  devra-t-il  etre  augmente  ou  di- 
minu^,  selon  que  la  chose  aura  re^u  des  accroissements,  ou  subi  des 
deteriorations  ?  En  aucune  manidre ;  le  prix  restera  toujours  le  meme. 
Et  si  la  chose  vendue  a  p^ri  totalement,  de  sorte  que  le  vendeur  se 
trouve  lib^r^  de  I'obligation  de  la  livrer,  I'acheteur  le  sera-t-il  aussi  de 
celle  de  payer  le  prix?  Pas  da  vantage.  Les  deux  obligations,  une 
fois  contractees,  ont  une  existence  independante :  la  premidre  pent  se 
modifier  ou  s'^teindre  dans  son  objet,  par  les  variations  de  la  chose 
vendue  —  la  seconde  n'en  continue  pas  moins  de  subsister,  toujours  la 
m^me.  (Dig.  18,  5,  de  Rescind.  Vend.  5,  §  2.)  Tel  ^tait  le  systdme 
Remain  — et  c'est  pour  cela  qu'il  est  vrai  de  dire  que  du  moment  de  la 
vente,  Tacheteur  court  les  risques  de  la  chose  vendue,  bien  que  le  ven- 
deur en  soit  encore  propri^taire."  ^ 

§  411.  But  although  the  risk  of  loss  before  delivery  was  thus  im- 
posed on  the  buyer,  it  was  on  condition  that  the  vendor  should  be 
guilty  of  no  default  in  taking  care  of  the  thing  till  he  transferred  it 
into  the  buyer's  possession,  for  an  accessory  obligation  of  the  vendor 

*  Inst.  3,  23,  3.  s  Ortolan,  Explic.  Hist  des  Inst,  tome  3, 

p.  282. 
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was  prce9tare  euBtodiam.     "  Et  sane  pericalum  rei  ad  emptorem  perti- 
net  dummodo  custodiam  venditor  ante  traditionem  praBstet."^ 

§  412.  Such  were  the  leading  principles  of  the  Roman  law  as  to  the 
effect  of  sale  in  passing  title,  and  sach  was  the  law  of  the  continent  of 
^Europe  wherever  based  on  the  civil  law,  till  the  adoption  and  spread 
of  the  Code  Napoleon,  first  among  the  Latin  races,  and  more  recently 
among  the  nations  of  Central  and  Northern  Europe.  The  French  Code 
says  in  a  few  emphatic  words,  '^  La  vente  de  la  chose  d'autrui  est 
nulla,"  Art.  1599,  and  would  thus  seem  to  have  swept  away  at  once 
the  entire  doctrine  dependent  upon  the  Roman  system,  which  was 
based  on  a  principle  exactly  the  reverse.  But  unfortunately  the  defi- 
nitions of  the  nature  and  form  of  the  contract  in  the  Arts.  1582  and 
1583,  gave  some  countenance  to  the  idea  that  such  was  not  the  inten- 
tion of  the  authors.  Instead  of  defining  a  sale  to  be  a  transfer  of  the 
property  or  ownership,  the  language  is,  in  Art.  1582 :  "  La  vente  est 
une  convention  par  laquelle  Tun  s'oblige  a  livrer  une  chose,  et  I'autre 
^  la  payer ; "  and  in  1583 :  ^'  Elle  est  parfaite  entre  les  parties,  et  la 
.propri^t^  est  acquise  de  droit  ^  I'acheteur,  d  Vegard  du  vendeur^  dds 
qu'on  est  oonvenu  de  la  chose  et  du  prix,  quoique  la  chose  n'ait  pas  en- 
core ^t6  livr^e  ni  le  prix  pay^.*'  The  consequence  of  this  almost  literal 
adoption  of  the  texts  of  the  Roman  law  was,  that  not  only  an  eminent 
jurist,  but  the  Court  of  Cassation  itself,  will  be  found  to  furnish  au- 
thority for  the  position  that  a  sale  transfers  only  a  right  of  possession, 
not  a  title  of  ownership.  Toullier,  one  of  the  most  accredited  com- 
mentators, is  of  this  opinion ;  ^  and  there  is  a  decision  of  the  highest 
court  in  France  in  conformity  with  it.^  But  this  view  seems  to  be  now 
exploded,  and  all  the  recent  writers,  including  such  great  authorities 
as  Dnranton,  Zacharise,  and  Troplong,  insist  that  the  modern  idea  of 
the  transfer  of  ownership  is  what  was  really  intended  by  the  authors 
of  the  civil  code.^  M.  Fr^m^ry  gives  the  following  clear  exposition  of 
the  origin  of  the  difficulty,  and  adds  his  authority  to  that  of  the  great 
body  of  French  jurists  in  support  of  the  position  that  the  modem  civil 
law  is  on  this  point  opposite  to  that  of  the  Corpus  Juris  Civilis :  — 

"  The  fragments  preserved  in  the  Digest  conclusively  prove  that  cus- 
tom had  consecrated  at  Rome  a  habitual  formula  for  contracts  of  sale, 
subject  to  special  clauses,  which  were  to  be  added  to  suit  the  circum- 
stances. According  to  this  formula,  it  was  the  vendor  who  spoke, 
legem  dicebat.  It  was  customary  according  to  this  formula  for  the  ven- 
dor, in  expressing  the  engi^ements  which  he  agreed  to  assume,  to  use 
these  words :  prcestare  emptori  rem  habere  licere  ;  terms  which,  strictly 
construed,  are  not  as  wide  in  their  import  as  the  words  rem  dare. 

^  Dig.  47,  2,  de  Fartis,  14,  Ulp.  tit.  2,  add.  aa  mSme  No. ;  Duvergter,  tit  1, 

^  Tome  14,  No.  240  tl  seq»  Nos.  10  et  seq. ;  Championni^re  et  Rigaad, 

*  Sirej,  32, 1,  623.  Dr.  d'£iireg.  t.  3,  No.  1745 ;  2^hari»,  t.  2, 

*  Favart,  Vo  Vente ;  Daranton,  1. 16,  No.  §  349. 
18    Troplong,  Vente,  tit.  1,  Nos.  4  et  seq,; 
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The  jurists  decided  on  this  state  of  facts  that  every  ambiguous  clause 
was  to  be  interpreted  against  the  vendor  whose  fault  it  was  not  to 
have  expressed  himself  more  clearly.  They  further  decided  that  he 
was  not  bound  to  transfer  ownership. 

^^  Justinian  inserted  these  decisions  in  his  Digest,  and  made  them 
the  law ;  so  that,  deriving  their  authority  from  legislation,  and  not 
from  the  special  circumstances  of  fact  on  which  the  jurisconsults  had 
reasoned,  they  became  applicable  to  every  contract  of  sale  by  its  na- 
ture, as  recognized  by  the  law.  If,  then,  the  old  formula  is  abandoned, 
and  the  vendor  uses  the  words,  rem  dare^  and  no  longer  rem  habere 
licere^  how  can  one  explain  a  law  which  declares  that  the  vendor  does 
not  bind  himself  to  transfer  the  ownership?  And  if,  using  neither 
locution,  he  simply  says,  ^  I  sell,'  and  leaves  it  to  usage  to  determine 
the  meaning  which  it  has  attached  to  these  words,  what  is  to  be  done 
if  it  be  manifest  that  all  who  use  these  words  attach  to  them  the  idea 
that  the  vendor  binds  himself  to  transfer  the  ownership  ? 

^'  This  is  precisely  what  has  happened.  For  many  centuries  it  has 
been  taught  in  our  schools  that  it  is  of  the  nature  of  the  contract  of 
sale  that  the  vendor  is  not  bound  to  make  the  purchaser  the  owner  of 
the  thing  sold :  ipse  dixit !  And  yet  for  many  centuries  also,  the 
words  *  I  sell '  are  no  longer  paraphrased  by  the  Roman  formula  which 
determined  their  meaning ;  the  man  who  utters  them  or  hears  them 
understands  unhesitatingly  that  he  who  sells  is  to  make  the  purchaser 
owner  of  the  thing  sold ;  and  every  one  is  asking  how  it  is  that,  by  the 
nature  of  the  contract  of  sale,  the  vendor  is  not  bound  to  transfer  the 
ownership  to  the  purchaser  ? 

^^  Since  the  Civil  Code  has  appeared,  however,  and  has  declared  in 
the  Art.  1599, '  The  sale  of  another's  thing  is  null,'  many  persons  have 
inferred  that  this  must  be  because  the  two  parties  have  the  intention, 
one  of  transferring,  the  other  of  acquiring,  the  property  in  the  thing 
sold ;  so  that  the  nature  of  the  contract  of  sale,  which,  according  to  the 
Roman  law,  did  not  impose  on  the  vendor  the  obligation  of  transfer- 
ring the  ownership  to  the  purchaser,  does,  on  the  contrary,  according 
to  the  French  law,  comprehend  this  obligation."  ^ 

§  413.  In  Scotland  the  property  in  goods  never  passes  until  delivery, 
and  the  law  was  stated  by  Lord  President  Inglis  in  December,  1867, 
in  the  case  of  Black  v.  Bakers  of  Glasgow,^  as  foUows :  ^^  There  could 
be  no  stoppage  in  trarmtu  in  this  case,  simply  because  the  goods  never 
were  in  a  state  of  transitus.  No  law^  either  in  England  or  Scotland, 
gives  any  real  countenance  to  the  idea  that  the  state  of  trannttu  to 
which  the  equitable  remedy  of  stoppage  applies,  is  anything  but  an 
actual  state  of  transit  from  the  seller  to  the  buyer.  Unless  the  seller 
has  parted  with  the  possession  his  remedy  is  not  stoppage  in  transitii^ 

1  Fr^m^rjr,  Etadei  da  Droit  Ck>mmercia],  >  40  Jarist,  77 ;  ,6  Court  Sets.  Cas.  (8d 
p.  5.  Ser.),  at  p.  140. 
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but  in  Scotland  retention^  and  in  England  an  exercise  of  the  seller's 
right  of  lien.  I  should  think  it  almost  unnecessary,  at  this  time  of 
day,  to  point  out  the  important  distinctions  which  exist  between  the 
laws  of  Scotland  and  England  as  regards  the  seller's  rights  in  goods 
sold  and  not  delivered.  The  seller  of  goods  in  Scotland  (notwithstand- 
ing the  personal  contract  of  sale)  remains  the  undivested  owner  of  the 
goods^  whether  the  price  be  paid  or  not^  provided  the  goods  be  not  deliv- 
ered ;  and  the  property  of  the  goods  cannot  pass  without  delivery^  actual 
or  constructive  ;  the  necessary  consequence  is,  that  the  seller  can  never 
be  asked  to  part  with  the  goods  until  the  price  be  paid.  Nay,  he  is 
entitled  to  retain  them  against  the  buyer  and  his  assignees^  tUl  every 
debt  due  and  payable  to  him  by  the  buyer  is  paid  or  satisfied.  The 
seller's  right  of  retention  thus  being  grounded  on  an  undivested  right 
of  property,  cannot  possibly  be  of  the  nature  of  a  lien,  for  one  can  have 
a  lien  only  over  the  property  of  another.  In  England,  on  the  other 
hand,  the  property  of  the  goods  passes  to  the  buyer  by  the  personal 
contract  of  sale,  and  the  seller's  rights  thereafter,  in  relation  to  the  un- 
delivered subject  of  sale  (whatever  else  they  may  be),  cannot  be  the 
rights  of  an  undivested  owner.  English  jurists  are  not  agreed  as  to  the 
true  foundation  in  principle  of  the  seller's  lien.  I  shall  only  say,  that 
if  it  be  not  an  equitable  remedy  like  stoppage  in  transitu^  it  is  cer- 
tainly not  the  assertion  of  a  legal  right  of  ownership  like  the  right  of 
retention  in  Scotland."^ 

In  Couston  v.  Chapman  ^  will  be  found  an  exposition  of  the  differ- 
ence between  the  law  of  England  and  that  of  Scotland  in  a  sale  by 
sample. 

^  The  difierence  beCween  the  English  and    barn  in  M'Bain  v.  Wallace,  6  App.  Cas.  at 
the  Scotch  law  is  also  stated  bj  Lord  Black-    p.  608. 

3  L.  B.  2  Sc.  App.  250. 
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§  414.  It  has  already  been  shown  that  a  party  who  has  given  an 
apparent  assent  to  a  contract  of  sale  may  refnse  to  execute  it  if  the 
assent  was  founded  on  a  mistake  of  a  material  fact,  such  as  the  sub- 
ject matter  of  the  sale,  the  price,  and  in  some  instances  the  identity 
of  the  other  contracting  party.^  The  contract  in  such  case  has  never 
come  into  existence  for  want  of  a  valid  assent.  We  enter  now  on  the 
consideration  of  dasea  where  the  contract  has  been  carried  into  effect 
under  a  continuance  of  mistake,  and  when  the  party  who  contracted 
through  error  is  no  longer  passive,  declining  to  execute,  but  active, 
seeking  to  set  it  aside. 

By  sect.  34,  subs.  3  of  the  Judicature  Act,  1873,  the  rectification, 
setting  aside,  and  cancellation  of  deeds  or  other  written  instruments, 
are  assigned  to  the  Chancery  Division  of  the  High  Court.  But  when 
such  relief  is  claimed  by  way  of  defence  to  tin  action  brought  in  one  of 
the  Common  Law  Divisions,  the  Courts  of  those  Divisions  have  juris- 

^  Ante,  pf.  42  et  ieq. 
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diction  to  give  effect  to  the  equity  at  least  for  the  purpose  and  to  the 
extent  of  determining  the  action,^  and  the  mere  fact  that  a  counter- 
claim in  an  action  seeks  for  rectification  of  a  deed  and  specific  per- 
formance of  an  agreement  is  not  a  sufiScient  ground  for  having  the 
action  transferred  to  the  Chancery  Division.^  It  has  not  been  deter- 
mined whether  the  Common  Law  Divisions  have  power  on  such  a 
counter-claim  to  grant  substantive  relief. 

The  mistake  alleged  as  a  reason  for  avoiding  a  contract  may  be  that 
of  both  parties,  or  of  one  alone  ;  it  may  be  a  mistake  of  law  or  of  fact ; 
and  when  the  mistake  is  that  of  one  party  alone,  that  fact  may  be 
known  or  unknown  to  the  other  contracting  party. 

§  415.  When  there  has  been  a  common  mistake  as  to  some  essential 
fact,  forming  an  inducement  to  the  sale,  that  is,  when  the  circumstances 
justify  the  inference  that  no  contract  would  have  been  made  if  the 
whole  truth  had  been  known  to  the  parties,  the  sale  is  voidable.  If 
either  party  has  performed  his  part  during  the  continuance  of  the  mis- 
take, be  may  set  aside  the  sale  on  discovering  the  truth,  unless  he  has 
done  something  to  render  impossible  a  restitutio  in  integrum  of  the 
other  side,  a  restoration  to  the  condition  in  which  he  was  before  the 
contract  was  made.  If  that  be  not  possible,  the  deceived  party  must 
be  content  with  a  compensation  in  damages.  And  this  rule  is  appli- 
cable to  cases  even  where  the  mistake  of  the  complaining  party  was 
caused  by  the  fraud  of  the  other.' 

In  Strickland  v.  Turner,^  the  sale  was  of  ah  annuity,  dependent  on 
a  life  that  had  ceased  without  the  knowledge  of  either  party,  and  the 
purchaser  paid  his  money.  Held,  that  he  could  recover  it  back  as 
money  had  and  received. 

In  Cox  V.  Prentice,^  the  plaintiff  bought  a  bar  of  silver,  and  by 
agreement  it  was  sent  to  an  expert  to  be  assayed,  and,  on  his  report  of 
the  quantity  of  silver  contained  in  the  bar,  the  plaintiff  paid  for  it. 
There  was  a  mistake  in  the  assay,  and  the  quantity  of  silver  was  much 
less  than  was  stated  in  the  report.  Held  to  be  a  common  mistake, 
and  that  the  plaintiff,  on  offer  to  return  the  bar,  could  recover  the 
price  paid  in  assumpsit^  Lord  EUenborough  saying,  it  was  just  as  if 
an  article  is  sold  by  weighty  and  there  is  an  accidental  misreckoning  of 
the  weight. 

§  416.  The  case  of  Boulton  t?.  Jones,^  was  a  very  singular  case  of 


^  Montjrn  v.  West  Mostja  Coal  Co.  1  C. 
P.  D.  145. 

>  Storey  o.  Waddle,  4  Q.  B.  D.  289,  C. 
A. ;  bat  see  HoUowaj  v,  York,  2  Ex.  D.  833, 
C.  A. 

*  Hunt  V.  Silk,  5  East,  447  ;  Blackburn  v. 
Smith,  2  Ex.  783 ;  Sally  o.  Fcam,  10  Ex. 
535 ;  Clarke  v.  Dickson,  E.,  B.  &  £.  148 ;  27 
L.  J.  Q.  B.  223  ;  SaTSf^e  v.  Canning,  16  W. 
K.  133 ;  1  Ir.  C.  L.  B.  434.  And  see  next 
chapter. 


*  7  Ex.  208.  See  a  similar  case  in  Eqnity, 
Cochrane  v.  Willis,  1  Ch.  58. 

ft  3  M.  &  S.  344. 

«  2  H.  &  N.  564 ;  27  L.  J.  Ex.  1 17,  followed 
in  the  American  case  of  the  Boston  Ice  Co. 
t;.  Potter,  123  Mass.  28,  anUy  p.  59.  See  a 
criticism  on  the  remarks  in  the  text  in  Pol- 
lock on  Contracts,  Appendix  £,  p.  457  (2d 
ed.).  The  note  is  omitted  in  the  3d  edition  ; 
see,  however,  note  at  p.  436  of  that  edition. 
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mutual  mistake,  and  is  well  worth  consideration.     The  facts  have  al- 
ready been  stated  at  length  (^ante^  p.  58),  and  were  substantially  these: 
One  Brocklehurst  kept   a  shop.     He  owed  money  to  the  defendant 
Jones.     One  day  he  sold  out  his  shop  and  business  to  the  plaintiff 
Boulton.     On  the  same  day,  Jones,  ignorant  of  this  sale,  sent  a  writ- 
ten order  for  goods  to  the  shop,  addressed  to  Brocklehurst,  and  Bool- 
ton  supplied  them.     Jones  consumed  the  goods,  still  ignorant  that 
they  were  supplied  by  Boulton,  and  when  payment  was  asked  for,  de- 
clined, on  the  ground  that  he  had  a  set-off  against  Brocklehurst,  with 
whom  alone  he  had  assented  to  deal.     The  action  was  for  goods  sold, 
and  the  Court  held  that  there  was  no  contract  by  Jones  with  the  plain- 
tiff, and  that,  inasmuch  as  he  had  a  set-off  against  Brocklehurst,  the 
mistake  as  to  the  person  was  sufficient  to  entitle  him  to  refuse  pay- 
ment.    So  far  the  case  was  in  accordance  with  the  rule  laid  down  by 
Gibbs,  C.  J.,  in  Mitchell  t^.  Lepage  ^  (not  cited  in  Boulton  v.  Jones), 
and  the  plaintiff  could  not  be  permitted  to   recover.      But  on  the 
principles   governing  contracts  in  general,  it  is  submitted  that  the 
plaintiff  was  not  wholly  without  remedy.     For  aught  that  appears  in 
the  report,  there  was  a  clear  case  of  mutual  mistake.     The  plaintiff, 
who  had  just  bought  out  the  shop  and  business  of  Brocklehurst,  did 
nothing  wrong,  nothing  out  of  the  usual  course  of  trade,  in  supplying 
goods  on  a  written  order  sent  by  a  customer  to  a  shop,  addressed  to 
the  man  whose  business  he  had  just  bought,  and  in  ignorance  of  the 
fact  that  it  could  be  at  all  material  to  the  buyer  whether  the  goods 
were  supplied  by  himself  or  by  his  predecessor  in  business.    Plaintiff's 
mistake  was  his  ignorance  that  the  defendant  wished  to  buy  qtid  cred- 
itor of  Brocklehurst,  so  as  to  pay  for  the  goods  by  a  set-off.     Defend- 
ant's mistake  was  in  consuming  the  goods  of    the  plaintiff,  in  the  be- 
lief that  they  were  the  goods  of  Brocklehurst.      It  can  hardly  be 
doubted  that,  if  the  goods  had  not  been  consumed  before  the  discovery 
of  the  mistake,  the  defendant  would  have  been  bound  on  demand  to 
return  the  goods  if  he  did  not  choose  to  pay  for  them.     The  very  basb 
of  the  decision  was  that  there  had  been  no  contract  between  the  par- 
ties, and  if  so,  on  no  conceivable  ground  could  the  defendant  have 
kept  without  payment  another  man's  goods  sent  to  his  house  by  mis- 
take.    The  consumption  of  the  goods  prevented  the  possibility  of  a 
simple  avoidance  of  the  contract  on  the  ground  of  mutual  mistake. 
That  mistake  was  in  relation  to  the  mode  of  payment.     The  vendor 
thought  he  was  to  be  paid  in  money :  the  buyer  intended  to  pay  in  his 
claim  against  Brocklehurst.     The  real  question  under  the  circum- 
stances then  was  this  :  Is  the  buyer  to  pay  as  he  intended,  or  as  the 
vendor  intended  ?  for  both  had  intended  that  the  property  in  the  goods 
should  pass,  at  the  price  fixed  in  the  invoice.     Mow,  in  determining 
this,  which  was  the  real  dispute,  a  controlling  circumstance  is  that  the 

1  Holt  N.  P.  258. 
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bayer  was  wholly  blameless,  whereas  the  seller  had  been  guilty  of 
some  slight  negligence.  If  the  seller  had  sent  an  invoice  or  bill  of  par- 
cels with  the  goods,  showing  that  he  was  the  vendor,  the  buyer  would 
hav^  been  at  once  informed  of  the  mistake,  and  might  have  rejected 
the  goods ;  but  the  vendor  delayed  sending  his  invoice  till  the  goods 
were  consumed.  The  true  result  therefore  of  the  whole  transaction, 
it  is  submitted,  is  in  principle  this,  that  the  buyer  was  bound  to  pay 
for  the  goods  in  the  manner  in  which  he  had  assented  to  pay,  and  the 
vendor  was  bound  to  accept  payment  in  that  mode.  The  buyer  was 
therefore  responsible,  not  at  law  (for  courts  of  ,law  have  no  means  nor 
madiinery  for  reforming  contracts  nor  rendering  conditional  judg- 
ments), but  in  equity,  either  to  make  an  equitable  assignment  to  the 
vendor  of  his  claim  against  Brocklehurst  for  an  amount  equivalent  to 
the  price,  or  to  become  trustee^  for  the  seller  in  recovering  the  claim 
against  Brocklehurst.  He  would  have  no  right  to  retain  the  whole  of 
his  claim  against  Brocklehurst  while*  refusing  to  pay  for  the  goods.^ 
The  case,  is  manifestly  quite  distinct  from  that  of  a  mutual  mistake, 
where  a  party  has  consumed  what  be  did  not  intend  to  buy.  If  A. 
sends  a  case  of  wine  to  B.,  intending  to  sell  it,  but  fails  to  communi- 
cate his  intention,  and  B.,  honestly  believing  it  to  be  a  gift,  consumes 
it,  there  is  no  ground  for  holding  B.  to  be  responsible  for  the  price, 
either  in  law  or  in  equity,  if  he  be  blameless  for  the  mistake. 

§  417.  Where  the  mistake  is  that  of  one  party  only  to  the  contract, 
and  is  not  made  known  to  the  other,  the  party  labouring  under  the 
mistake  must  bear  the  consequences,  in  the  absence  of  any  fraud  or 
warranty.  If  A.  and  B.  contract  for  the  sale  of  the  cargo  per  ship 
'^  Peerless,'*  and  there  be  two  ships  of  that  name,  and  A.  mean  one 
ship  and  B.  intend  the  other  ship,  there  is  no  contract.^  But  if  there 
be  bat  one  ship  ^*  Peerless,"  and  A.  sell  the  cargo  of  that  ship  to  B., 
the  latter  would  not  be  permitted  to  excuse  himself  on  the  ground 
that  he  had  in  his  mind  the  ship  ^'  Peeress,"  and  intended  to  contract 
for  a  cargo  by  this  last-named  ship.  Men  can  only  bargain  by  mutual 
communication,  and  if  A.*s  proposal  were  unmistakable,  as  if  it  were 
made  in  writing,  and  B.'s  answer  was  an  unequivocal  and  uncondi- 
tional acceptance,  B.  would  be  bound,  however  clearly  he  might  after- 
wards make  it  appear  that  he  was  thinking  of  a  different  vessel. 

For  the  rule  of  law  is  general,  that,  whatever  a  man's  real  intention 
may  be,  if  he  manifests  an  intention  to  another  party,  so  as  to  induce 
that  other  party  to  act  upon  it,  he  will  be  estopped  from  denying  that 
the  intention  as  manifested  was  his  real  intention.^ 

1  See,  for  illnstration  of  equitable  prind-  Cooke,  2  Ex.  654 ;  Doe  r.  OliTer,  and  cases 

pies  in  sach  cases,  Harris  v,  Pepperell,  5  collected  in  notes  to  it,  2  Sm.  L.  C.  775,  8th 

Eq.  1.  ed. ;  Ck>mish  v.  Abington,  4  H.  &  N.  549 ;  28 

*  Baffles  V.  Wichelbatis,  2  H.  &  C.  906 ;  83  L.  J.  Ex.  262 ;  Alexander  v.  Worman,  6  H. 
L.  J.  Ex.  160.  &  N.  100 ;  80  L.  J.  Ex.  198 ;  Van  Toll  v. 

*  Per  Lord  Wenale^dale,  in  Freeman  v.  Sonth  Eastern  Railway  Co.  12  C.  B.  N.  S. 
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§  418.  When  the  mistake  of  one  party  is  known  to  the  other,  then 
the  question  resolves  itself  generally  into  one  of  fraud,  which  is  the 
subject  of  the  next  chapter.     In  the  case  just  supposed  of  a  ship 
"  Peerless  "  and  a  ship  **  Peeress,"  there  can  be  little  doubt  that  if  the 
vendor  knew  that  the  purchaser  had  a  different  ship  in  his  mind  from 
that  intended  by  the  vendor,  there  would  be  no  contract,  for,  by  the 
rule  of  law  just  stated,  the  vendor  would  not  be  in  a  position  to  show 
that  he  had  been  induced  to  act  by  a  manifestation  of  the  buyer*s  in- 
tention different  from  his  real  intention.     And  if  he  not  only  knew 
the  buyer's  mistake,  but  caused  it,  his  conduct  would  be  fraudulent. 
But,  as  a  general  rule  in  sales,  the  vendor  and  purchaser  deal  at  arms^ 
length,  each  relying  on  his  own  skill  and  knowledge,  and  each  at  lib- 
erty to  impose  conditions  or  exact  warranties  before  giving  assent,  and 
each  taking  upon  himself  all  risks  other  than  those  arising  from  fraud, 
or  from  the  causes  against  which  he  has  fortified  himself  by  exacting 
conditions  or  warranties.     So  that  even  if  the  vendor  should  know 
that  the  buyer  was  purchasing,  for  instance,  cotton  goods  submitted  to 
his  inspection  in  the  mistaken  belief  that  they  were  made  of  linen,  or 
if  the  purchaser  should  know  that  the  vendor  was  selling  a  valuable 
estate  under  the  mistaken  belief  that  a  search  for  mines  under  it  had 
proved  unsuccessful,  neither  party  could  avoid  the  contract  made  under 
the  supposed  error  or  mistake.     The  exception  to  this  rule  exists  only 
in  cases  where,  from  the  relations  between  the  parties,  some  special 
duty  is  incumbent  on  the  one  to  make  full  and  candid  disclosure  of  all 
he  knows  on  the  subject  to  the  other.     This  topic  is  more  fully  con- 
sidered in  the  next  Chapter  on  Fraud. 

§  419.  The  mistake  which  will  justify  a  party  in  seeking  to  avoid 
his  contract  must  be  one  of  fact,  not  of  law.  The  universal  rule  is 
Ignorantia  juris  neminem  excusat.  The  cases  illustrating  this  maxim 
are  very  numerous,  and  only  a  small  number  of  them  will  be  found  in 
the  note.^  But  in  Wake  v.  Harrop,  it  was  held,  both  in  the  Exche- 
quer of  Pleas  and  in  the  Exchequer  Chamber,  that  where  a  party  had 
specially  stipulated  that  he  was  acting  only  as  agent  for  another,  and 
had  signed  as  such  agent  for  his  absent  principal  named  in  the  signa- 
ture, he  was  at  liberty  to  show,  by  >^ay  of  equitable  defence,  that  the 
agreement  which  had  been  drawn  up  in  such  terms  as  to  make  him 
personally  liable  at  law,  was  so  written  by  mistake,  that  it  did  not  ex- 
press the  real  contract,  and  that  he  was  not  liable  as  principal.  Some 
of  the  judges  thought  the  plea  a  good  defence,  even  at  law,  but  this 
point  not  being  raised,  was  not  decided. 

75 ;  31  L.  J.  C.  p.  241  ;  In  re  Bahia  and  San  ton,  3  B.  &  C.  280;  Milnes  r.  Duncan,  6  B.  & 

Francisco  Railway  Co.   L.  R.  3  Q.  B.  684 ;  C.  671 ;  Stewart  v.  Stewart,  6  CI.  &  F.  966  ; 

Carr  v.  London  and  North  Western  Rail-  Teed  v.  Johnson,  1 1  Ex.  840 ;  Piatt  v.  Brom- 

waj  Co.  L.  R.  10  C.  P.  307 f  per  Brett,  J.,  at  age,  24  L.  J.  Ex.  63;  Wake  v.  Harrop,  6  H. 

p.  316.  &  N.  768 ;  1  H.  &  C.  202 ;  30  L.  J.  Ex.  273 ; 

1  Bilbie  v.  Lnmlejr,  2  East,  471 ;  Stevens  31  L.  J.  Ex.  451. 
V,  Lynch,  12  East,  38 ;  East  India  Co.  r.  Trit- 
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In  Cooper  v,  Phibbs,^  Lord  Westbury  gave  the  following  very  lucid 
statement  of  the  true  meaning  of  the  maxim  just  quoted  :  ^^  It  is  said 
ifffiorantia  juris  hand  excusat^  but  in  that  maxim  the  word/t^  is  used 
in  the  sense  of  denoting  general  law,  the  ordinary  law  of  the  country. 
But  when  the  word  j%i9  is  used  in  the  sense  of  denoting  a  private 
right,  that  maxim  has  no  application.     Private  right  of  ownership  is  a 
matter  of  fact ;  it  may  also  be  the  result  of  matter  of  law :  but  if  par- 
ties contract  under  a  mutual  mistake  and  misapprehension  as  to  their 
relative  and  respective  rights,  the  result  is  that  the  agreement  is  liable 
to  be  set  aside  as  having  proceeded  upon  a  common  mistake.     Now 
that  was  the  case  with  these  parties  —  the  respondents  believed  them- 
selves to  be  entitled  to  the  property  ;  the  petitioner  believed  that  he 
was  a  stranger  to  it :  the  mistake  is  discovered  and  the  agreement  can- 
not stand."     The  case  was  that  of  a  party  the  real  owner  of  a  prop- 
erty, agreeing,  in  ignorance  of  his  right,  to  take  a  lease  of  it  from  the 
supposed  owners,  who  were  equally  ignorant  that  they  had  no  title 
to  it. 

§  419  a.  And  iu  Earl  Beauchamp  v.  Winn,^  Lord  Chelmsford  said  : 
^^  With  regard  to  the  objection,  that  the  mistake  (if  any)  was  one  of 
law,  and  that  the  rule,  IgrMrantia  juris  neminem  excusat^  applies,  I 
would  observe  upon  the  peculiarity  of  this  case,  that  the  ignorance 
insputable  to  the  party  was  of  a  matter  of  law  arising  upon  the  doubt- 
ful construction  of  a  grant.  This  is  very  different  from  the  ignorance 
of  a  well-known  rule  of  law.  And  there  are  many  cases  to  be  found 
in  which  Equity,  upon  a  mere  mistake  of  the  law,  without  the  admix- 
ture of  other  circumstances,  has  given  relief  to  a  party  who  has  dealt 
with  his  property  under  the  influence  of  such  mistake." 

In  Equity  the  line  between  mistakes  in  law  and  mistakes  in  fact  has 
not  been  so  clearly  and  sharply  drawn  as  by  the  Courts  of  Common 
Law,  and  there  are  cases  in  which  Equity  grants  relief  against  mis- 
takes of  law,  the  ground  for  the  relief  being  that,  under  the  particular 
facts  of  the  case,  it  is  inequitable  that  the  one  party  should  profit  by 
the  mistake  of  the  other.^ 

And  now  it  would  seem  that  under  the  Judicature  Act,  1873,  sect. 
25,  Bub-s.  11,  the  rule  adopted  by  Courts  of  Equity  will  prevail. 

§  420.  An  innocent  misrepresentation  of  fact  or  law  may  give  rise 
to  a  contract,  and  thus  involve  the  question,  whether  the  party  de- 
ceived by  such  innocent  misrepresentation  is  entitled  on  that  ground 
to  avoid  the  contract. 

The  law  as  to  misrepresentation  of  fact  was  thus  stated  by  Black- 
barn,  J.,  in  delivering  the  judgment  of  the  Court  iu  Kennedy  v.  The 

1  L.  R.  2  H.  L.  14S-170;  and  see  Jones  £x  parte  James,  9  Ch.  at  p.  614;  />er  Mellish, 

V.  Cliffbrd,  S  Ch.  D.  779.  L.  J.,  in  Rogers  o.  Ingham,  3  Ch.  D.  C.  A.  at 

s  L.  R.  6  H.  L.  at  p.  234.  p.  357  ;  per  Car.  in  Daniell  v.  Sinclair,  6  A  pp. 

*  Per  Tamer,  L.  J.,  in  Stone  v.  Godfrey,  Gas.  at  p.  190. 
5  D.,  M.  &  G.  at  p.  90 ;  per  James,  L.  J.,  in 


852  AVOIDANCE  OF  THE  CONTRACT.  [BOOK  IIL 

Panama  Mail  Company.^  '*  There  is  a  very  important  difference  be- 
tween cases  where  a  contract  may  be  rescinded  on  account  of  fraud, 
and  those  in  which  it  may  be  rescinded  on  the  ground  that  there  is  a 
difference  in  substance  between  the  thing  bargained  for  and  that  ob- 
tained. It  is  enough  to  show  that  there  was  a  fraudulent  represen- 
tation as  to  any  part  of  that  which  induced  the  party  to  enter  into  the 
contract  which  he  seeks  to  rescind  ;  but  where  there  has  been  an  inno- 
cent misrepresentation  or  misapprehension,  it  does  not  authorize  a  re- 
scission unless  it  is  such  as  to  show  that  there  is  a  complete  difference 
in  substance  between  what  was  supposed  to  be  and  what  was  taken,  so 
as  to  constitute  a  failure  of  consideration.  For  example,  where  a  horse 
is  bought  under  a  belief  that  it  is  sound,  if  the  purchaser  was  induced 
to  buy  by  a  fraudulent  representation  as  to  the  horse's  soundness, 
the  contract  may  be  rescinded.  If  it  was  induced  by  an  ?u>nest  misrep- 
resentation as  to  its  soundness,  though\it  maybe  clear  that  both  vendor 
and  purchaser  thought  that  they  were  dealing  about  a  sound  horse  and 
were  in  error ^  yet  the  purchaser  mv^t  pay  the  whole  price,  unless  there 
was  a  warranty :  and  even  if  there  was  a  warranty,  he  cannot  return 
the  horse  and  claim  back  the  whole  price  unless  there  was  a  condition 
to  that  effect  in  the  contract :  Street  v.  Blay."  ^  The  learned  judge 
then  quotes  the  authorities  from  the  Civil  Law  to  the  same  effect,  and 
concludes  the  passage  by  saying,  ^*  And  as  we  apprehend,  the  principle 
of  our  law  is  the  same  as  that  of  the  Civil  Law  ;  and  the  difficulty  in 
every  case  is,  to  determine  whether  the  mistake  or  misapprehension  is 
as  to  the  substance  of  the  whole  consideration,  going,  as  it  were,  to  the 
root  of  the  matter,  or  only  to  some  point,  even  though  a  material 
point,  an  error  as  to  which  does  not  affect  the  substance  of  the  whole 
consideration." 

§  421.  In  Torrance  v.  Bolton,^  it  was  held  that  where  a  bidder  at 
an  auction  was  misled  by  the  particulars  advertised,  as  to  the  property 
exposed  for  sale,  and  being  deaf  did  not  hear  the  conditions  read  out 
at  the  sale  in  which  the  property  was  stated  to  be  subject  to  mort- 
gages, he  was  not  bound  by  the  contract  made  by  mistake  under  such 
misleading  particulars,  which  had  induced  him  to  believe  that  he  was 
buying  the  absolute  reversion  of  the  freehold  and  not  an  equity  of  re- 
demption. No  fraud  was  shown,  but  the  Court  said,  that  the  descrip- 
tion in  the  particulars  was  "improper,  insufficient,  and  not  very  fair." 
(Per  James,  L.  J.  8  Ch.  at  p.  128.) 

This  subject  is  further  treated  in  the  Chapter  on  Warranty,  Book 
IV.  Part  II.  Ch.  1. 

§  422.  As  to  mistake  or  failure  of  consideration  in  a  contract  which 
was  induced  by  an  innocent  misrepresentation  of  law,  it  was  carefully 
considered  by  the  Common  Pleas  in  the  two  cases  of  Southall  v.  Rigg 

1  L.  K.  2  Q.  B.  580-587.  •  U  Kq.  124;  8  Ch.  118. 

s  2  B.  &  Ad.  456. 
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and  Forman  v.  Wright,^  and  held  to  form  a  valid  ground  for  avoiding 
a  contract. 

It  is  to  be  observed,  however,  that  in  both  those  cases  the  mistake 
"went,  in  the  above-quoted  language  of  Mr.  Justice  Blackburn,  ^  to  the 
substance  of  the  whole  consideration,"  and  it  is  apprehended  that  the 
right  of  rescinding  a  contract,  on  the  ground  of  mistake  of  law  induced 
by  innocent  misrepresentations,  is  subject  to  the  same  qualification  and 
limitation  as  where  there  is  a  mistake  of  fact  induced  by  the  same 
cause,  as  explained  in  Kennedy  v.  The  Panama  Mail  Co.,  supra. 

In  Stevens  v.  Lynch,^  the  drawer  of  a  bill  of  exchange,  knowing 
that  time  had  been  given  to  the  acceptor  without  his,  the  drawer's, 
assent,  but  ignorant  that  in  law  he  was  thereby  discharged,  promised 
to  pay  the  bill,  and  he  was  held  bound.  This  case  was  cited  in  For- 
man V.  Wright,  but  Williams,  J.,  simply  said,^  "  That  is  a  very  dif- 
ferent case ;  "  the  di£Eerence  being  apparently  this,  that,  in  the  case  of 
Forman  v.  Wright,  the  defendant  had  never  owed  the  money  at  all,  so 
that  his  error  went  '*  to  the  substance  of  the  whole  consideration," 
whereas,  in  Stevens  v.  Lynch,  the  defendant  had  been  indebted  to  the 
plaintiff  for  a  good  consideration,  and  although  the  law  discharges  a 
surety  where  time  is  given  to  the  principal  debtor  without  the  surety's 
assent,  yet  this  is  done  on  the  ground  that  the  condition  of  the  surety 
is  generally  thereby  altered  ;  and  non  constat  that  in  Stevens  v.  Lynch 
the  defendant's  condition  was  really  altered.  Certainly  the  whole  con- 
sideration of  his  promise  to  pay  was  not  the  mistake  of  law,  inasmuch 
as  the  promise  was  manifestly  based  in  part  on  the  original  consider- 
ation received  when  the  bill  was  drawn. 

In  the  case  of  Beattie  v.  Lord  Ebury,^  there  is  an  elaborate  discus- 
sion of  the  law  on  this  subject  in  its  application  to  the  case  of  an  agent 
honestly  representing  himself  to  have  an  authority  which  he  does  not 
possess;  and  Mellish,  L.  J.,  in  delivering  the  judgment  of  the  Court, 
expressed  a  very  strong  opinion  that,  if  in  such  a  case  the  written 
power  was  shown  by  the  agent,  he  would  not  be  responsible  for  the 
innocent  misrepresentation  of  its  legal  effect. 

§  423.  As  early  as  1797,  it  was  held  by  the  King's  Bench  to  be  set- 
tled law  that  a  man  who  had  advanced  money  on  a  contract  of  sale  had 
a  right  to  put  an  end  to  his  contract  for  failure  of  consideration,  and 
recover  in  an  action  for  money  had  and  received,  if  the  vendor  failed 
to  comply  with  his  entire  contract.^  A  buyer  may  recover,  on  the 
same  ground,  the  price  paid  to  the  seller  who  has  warranted  title 
when  the  goods  for  which  the  money  was  paid  turn  out  to  have  been 
stolen  goods,  and  the  buyer  has  been  compelled  to  deliver  them  up  to 

1  Both  rqMrted  in  11  C.  B.  481 ;  20  L.  J.  *  11  C.  B.  481 ;  20  L.  J.  C.  P.  at  p.  149. 

C.  P.  145.     See,  also,  Bashdall  v.  Ford,  2  *  7  Cb.  777,  at  p.  800;  S.  C.  L.  R.  7  H.  L. 

£q.  750.  102. 

>  12  £ast»  3S  ft  GUes  v.  Edwards,  7  T.  R.  181. 
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the  true  owner.^  And,  even  without  such  warranty,  it  has  been  said  to 
be  the  undoubted  right  of  a  buyer  to  recover  back  his  money  paid  on 
the  ordinary  purchase  of  a  chattel,  where  he  does  not  get  that  for 
which  he  paid  ;  ^  but  this  subject  of  failure  of  title  is  more  elaborately 
treated,  post^  Book  IV.  Part  IL  Ch.  1,  Sec.  2,  on  Implied  Warranty 
of  Title.  And  the  same  right  exists  in  favour  of  the  buyer  where  he 
has  paid  money  for  forged  scrip  in  a  railway ;  *  or  for  forged  bills  or 
notes ;  ^  or  for  an  article  different  from  that  which  was  described  in  the 
sale,  as  is  shown  post^  in  Book  IV.  Part  I.,  on  Conditions.^ 

§  424.  Where  money  was  paid  for  shares  in  a  projected  joint-stock 
company,  and  the  undertaking  was  abandoned,  and  the  projected  com- 
pany not  formed^  the  buyer  was  held  entitled  to  recover  back  his 
money  as  paid  on  a  consideration  which  had  failed.^  So,  also,  where 
a  buyer  has  paid  for  a  bill  of  exchange  which  proves  to  be  invalid, 
having  been  avoided  by  a  material  alteration ;  ^  or  for  an  unstamped 
bill  of  exchange  which  purports  to  be  a  foreign  bill,  and  turns  out  to 
be  worthless  because  really  a  domestic  bill,  invalid  without  a  stamp,^ 
he  may  rescind  the  contract  for  failure  of  consideration. 

§  425.  But  there  is  not  a  failure  of  consideration  when  the  buyer 
has  received  that  which  he  really  intended  to  buy,  although  the  thing 
bought  should  turn  out  worthless.  Thus,  where  a  buyer  bought  rail- 
way scrip,  and  the  directors  of  the  company  subsequently  repudiated 
it  as  issued  without  their  authority ;  upon  proof  offered  that  the  scrip 
was  the  only  known  scrip  of  the  railway,  and  had  been  for  several 
months  the  subject  of  sale  and  purchase  in  the  market,  held,  that  the 
buyer  had  got  what  he  really  intended  to  buy,  and  could  not  rescind 
the  contract  on  the  ground  of  a  failure  of  consideration  .* 

And  so  where  a  person  bought  the  exclusive  right  of  using  a  patent 
in  a  foreign  country,  being  aware  at  the  time  of  the  purchase  that  no 
exclusive  right  to  use  the  process  there  could  be  obtained,  but  desiring 
an  ostensible  grant  of  the  ^exclusive  right,  with  the  object  of  floating 
a  company :  it  was  Held  that,  having  obtained  what  he  desired  and  in- 
tended .to  buy,  he  could  not  recover  the  purchase-money  on  the  ground 
that  the  consideration  had  failed.^^ 

§  426.  Where  the  failure  of  consideration  is  only  partial,  the  buy- 
er's right  to  rescind  will  depend  on  the  question  whether  the  contract 

^  Eichholts  v.  Banister,  17  C.  B.  N.  8. 708 ;  >  Kempson  v,  Saunders,  4  Bing.  5. 

34  L.  J.  C.  P.  105.  7  Barchfield  v,  Moore,  8  E.  &  B.  683;  23 

9  Per  Cur.  in  Chapman  v.  SpeUer,  14  Q.  B.  L.  J.  Q.  B.  261. 

621,  and  19  L.  J.  Q.  B.  241.  *  Gompertz  t\  Barllett,  2  E.  &  B.  849 ;  23 

s  Westropp  v.  Solomon,  8  C.  B.  345.  L.  J.  Q.  B.  65. 

«  Jones  V,  Ryder,  5  Taunt.  488;  Qumej  «  Lamert  v.  Heath,  15  M.  &  W.487.    See, 

V,  Womerslej,  4  E.  &  B.  133 ;  24  L.  J.  Q.  B.  also,  Lawes  v.  Purser,  6  £.  &  B.  930 ;  26  L. 

46 ;  Woodland  v.  Fear,  7  £.  &  B.  519 ;  26  L.  J.  Q.  B.  25. 

J.  Q.  B.  202.  ^  Begbie  v.  Phosphate  Sewage  Co.  L.  R. 

*  See  notes  to  Chandelor  v.  Lopus,  1  Sm.  10  Q.  B.  491 ;  affirmed,  1  Q.  B.  D.  674,  C.  A. 
L.  C.  (ed.  1879)  183. 
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is  entire  or  not.    Where  the  contract  is  entire,  as  in  Giles  v.  Edwards,^ 
and  the  bayer  is  not  willing  to  accept  a  partial  performance,  he  may 
reject  the  contract  in  toto^  and  recover  back  the  price.     But  if  he  has 
accepted  a  partial  performance,  he  cannot  afterwards  rescind  the  con- 
tract, bat  mast  seek  his  remedy  in  some  other  form  of  action.     Thus, 
in  Harnor  v.  Groves,^  a  parchaser  of  fifteen  sacks  of  flour  having,  after 
its  delivery  to  him,  used  half  a  sack,  and  then  two  sacks  more,  was 
held  not  entitled  to  rescind  the  contract,  on  the  ground  of  a  failure  of 
consideration,  and  to  return  the  remainder,  although  he  had  made 
complaint  of  j  the  quality  as  not  equal  to  that  bargained  for  as  soon  as 
he  had  tried  the  first  half  sack.     So  if  the  buyer  has  paid  for  a  certain 
quantity  of  goods,  and  the  vendor  has  delivered  only  part,  and  makes 
default  in  delivering  the  remainder,  the  buyer  may  rescind  the  con- 
tract for  the  deficiency,  and  recover  the  price  paid  for  the  quantity  de- 
ficient ;  for  the  parties  in  this  case  have,  by  their  conduct,  given  an 
implied  assent  to  a  severance  of  the  contract  by  the  delivery  on  the 
one  part,  and  the  acceptance  on  the  other,  of  a  portion  only  of  the 
goods  sold.     This  is  in  its  nature  a  total  failure  of  consideration  for 
part  of  the  price  paid ;  not,  as  in  case  of  the  flour,  a  partial  failure  of 
the  whole.     This  was  held,  in  Devaux  v,  Connolly,^  where  the  plain- 
tiff bad  paid  for  two  parcels  of  terra  japonica^  one  of  25  tons,  and  the 
other  of  150  tons,  and  the  parcels  turned  out  to  be  only  24  tons  and 
132  tons  respectively. 

§  427.  On  the  other  hand,  if  the  thing  sold  is  such  in  its  nature  as 
not  to  be  severable,  and  the  buyer  has  enjoyed  any  part  of  the  consid- 
eration for  which  the  price  was  paid,  he  is  no  longer  at  liberty  to 
rescind  the  contract.  Thus,  in  Taylor  v*  Hare,^  where  the  plaintiff 
purchased  from  the  defendant  the  use  of  a  patent  right,  and  had  made 
use  of  it  for  some  years,  and  then  discovered  the  defendant  not  to  be 
the  inventor,  it  was  held  that  he  could  not  maintain  an  action  for  re- 
scission of  the  contract  and  return  of  the  price,  on  the  ground  of  fail- 
ure of  consideration ;  and  this  case  was  followed  by  the  King's  Bench 
half  a  century  later  in  Lawes  v.  Purser,^  where  the  facts  as  pleaded 
were  almost  identical  with  those  in  Taylor  v.  Hare. 

In  Chanter  v,  Leese,^  the  Exchequer  Chamber,  in  case  of  a  sale  of 
six  patents  for  one  consideration,  five  of  which  were  valid,  and  one 
void,  held,  that  there  had  been  an  entire  failure  of  consideration,  on 
the  ground  that  the  money  payable  had  not  been  apportioned  by  the 
contract  to  the  different  parts  of  the  consideration,  and  the  patents  had 
not  been  enjoyed  in  part  by  the  buyer.  "  We  see,  therefore,  that  the 
consideration  is  entire,  and  the  payment  agreed  to  be  made  by  the  de- 

1  7  T.  R.  181,  anU,  p.  353.    See  Whincnp  «  1  B.  &  P.  N.  B.  260. 

9.  Hashes,  L.  B.  6  C.  P.  78.  <  6  E.  & B.  930;  36  L.  J.  Q.  B.  25. 

s  15  C.  B.  669;  24  L.  J.  0.  P.  53.  «  5  M.  &  W.  698. 
*  8  0.  B.  640. 
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fendantfi  is  entire,  and  we  see  also  a  failure  of  the  consideration^  which, 
being  entire,  by  failing  partially^  fails  entirely;  and  it  follows  that  no 
action  can  be  maintained  for  the  money."  The  Court  further  stated 
that  even  if  the  five  patents  had  been  enjoyed,  they  were  of  opinion 
that  no  action  could  be  maintained  on  the  agreement^  though  possibly 
a  remedy  might  exist  in  some  other  form  of  action. 


AMERICAN  NOTE. 


414^427.  Mistake  and  Failure  of  Consideration.  1.  It  seems  that 
the  same  mistake  which  excuses  a  party  from  performance  of  his  executory 
contract  will  enable  him  to  rescind  it  after  execution,  if  he  then  first  discoven 
the  mistake,  and  can  and  does  place  the  other  party  in  gtatu  quo  If  he  has 
paid  for  an  article  under  a  material  mistake  of  fact,  and  restores  or  offers  to 
restore  it,  he  may  recover  back  what  he  has  paid.  And  the  rule  is  positive 
that  if  the  article  is  or  may  be  of  aoy  value  to  the  opposite  party,  it  most  be 
returned,  before  the  amount  paid  can  be  recovered  back,  the  same  as  in  cases 
of  fraud  or  warranty.  Kimball  v.  Cunningham,  4  Mass.  502,  a  leading  case ; 
Conner  v.  Henderson,  15  Mass.  319;  Moyer  v.  Shoemaker,  5  Barb.  319; 
Coolidge  V.  Brigham,  1  Met.  547 ;  Babcock  v.  Case,  61  Penn.  St.  427  ;  Thayer 
V.  Turner,  8  Met.  550,  a  marked  case ;  Bishop  i;.  Stewart,  13  Nev.  41  ;  Bassett 
V,  BrowD,  105  Mass.  551 ;  Herman  v.  Haffenegger,  54  Cal.  IGl ;  Peters  v. 
Gooch,  4  Blackf.  515 ;  Vance  t;.  Sbroyer,  79  Ind.  380 ;  Cook  v.  Oilman,  34 
N.  H.  560,  and  cases  cited;  Dill  v.  O'Ferrell,  45  Ind.  268;  Tisdale  v.  Buck- 
more,  33  Me.  461 ;  Haase  v.  Mitchell,  58  Ind.  213 ;  Burton  v.  Stewart,  3 
Wend.  236;  Fay  v.  Oliver,  20  Vt.  118;  Hammond  v.  Buckmaster,  22  lb. 
375 ;  Potter  v.  Titcomb,  22  Me.  300.  But  such  return  is  not  necessary  where 
the  thing  bought  is  clearly  of  '^  no  value  "  to  the  vendor.  Brewster  v,  Bur- 
nett, 125  Mass.  68,  a  purchase  of  coutUerfeit  bonds  of  the  United  States,  an 
important  case  ;  Kent  v.  Bernstein,  12  AUen,  342 ;  Perley  v.  Balch,  23  Pick. 
283;  Mahone  v.  Reeves,  11  Ala.  345;  Sauford  v.  Dodd,  2  Day,  337;  Smith 
V.  Smith,  30  Vt.  139 ;  DUl  v.  O'Ferrell,  45  Ind.  268.  Or  where  it  is  abso- 
lutely impracticable  to  return  it,  as  where  the  party  had  consumed  the  arti- 
cle in  testing  it,  as  allowed  to  do  by  Uiq  contract.  Pacific  Ouano  Co.  v.  Mul- 
len, 66  Ala.  582. 

2.  Failuse  of  Consideration.  A  sale  of  what  does  not  existy  either  in  law 
or  fact,  is  no  consideration  for  a  promise  to  pay  for  it.  Thomas  v.  Knowles, 
128  Mass.  22 ;  Thrall  v.  Newhali,  19  Vt.  208 ;  Wood  t;.  Sheldon,  42  N.  J.  L 
421 ;  Merriam  v.  Wolcott,  3  Allen,  258  ;  Lobdell  t;.  Baker,  1  Met  193  ;  Terry 
V.  Bissell,  26  Conn.  23;  Aldrich  v,  Jackson,  5  R.  I.  218;  Dumont  v.  Wil- 
liamson, 18  Ohio  St.  515.  This  applies  to  the  sale  of  a  patent  which  is  enJtird^ 
void,  or  not  ^'usefuL"  Dickinson  v.  Hall,  14  Pick.  217  ;  Harlow  v.  Putmao, 
124  Mass.  556,  and  cases  cited;  Shepard  v.  Jenking,  73  Mo.  610;  Lester  v. 
Palmer,  4  Allen,  145.  While,  if  the  ^tent  be  valid,  t.  «.  ^  new  and  useful," 
but  merely  worthless,  t.  e,  not  well  adapted  to  the  purpose  designed,  it  is  not  a 
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failare  of  oonsideration,  io  the  legal  sense  of  that  word ;  and  the  bargain  is  bind- 
ing, in  the  absence  of  fraud  or  warranty.  Green  v.  Stewart,  7  Baxt.  418 ; 
Cowan  V.  Dodd,  3  Coldw.  278 ;  Nash  v.  Lull,  102  Mass*  60,  citing  many 
anthorities;  Palmer's  Appeal,  96  Penn.  St.  106;  Hunter  v.  McLaughlin,  4 
Md.  38.  So  in  the  sales  of  other  property,  if  the  buyer  gets  the  exact  thing 
he  bought,  its  worthlessness  is  of  itself  no  failure  of  consideration.  Bryant  v. 
Pember,  45  Vt  487.  If  the  article  sold  is  taken  from  the  vendee  by  the  cred- 
itors of  the  vendor,  the  note  given  for  the  price  is  no  longer  binding,  on  account 
of  the  failure  of  consideration.  Bailey  v.  Fonter,  9  Pick.  141 ;  Dyer  v.  Homer, 
22  lb.  253.  Or  if  retaken  by  the  vendor  himself,  under  some  reserved  right  to 
do  so.  Minneapolis  Harvester  Works  v.  Hally,  27  Minn.  495 ;  Howe  Machine 
Co.  9.  WiUie,  85  111.  333. 

In  an  entire  sale,  a  &ilure  of  consideration  as  to  part  only,  the  rest  being  re- 
ceived and  enjoyed,  does  not  authorize  a  partial  rescission,  and  a  recovery  back 
of  what  has  been  paid.  Miner  v.  Bradley,  22  Pick.  457;  Clark  v.  Baker,  5 
Met.  452 ;  Morse  v.^Brackett,  98  Mass.  205 ;  104  Mass.  494;  Mansfield  v. 
Tri^s,  113  Mass.  350.  Though  the  vendee  might  not  be  bound  to  accept  a 
part  only.  Smith  v.  Lewis,  40  Ind.  981.  But  the  purchase  of  several  different 
articles  at  the  same  time  with  a  fixed  price  for  each  does  not  necessarily  con- 
stitute one  entire  sale,  and  a  right  of  rescission  may  exist  as  to  each  article. 
Young,  &C.  Man.  Co.  v.  Wakefield,  121  Mass.  91.  See  Morgan  v.  McKee, 
77  Penu.  St.  228 ;  Norris  v.  Harris,  15  Cal.  226 ;  Costigan  v.  Hawkins,  22 
Wise.  74 ;  Gault  v.  Brown,  48  N.  H.  183  ;  Jenness  v.  Wendell,  51  lb.  66. 
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SECTION  I.  —  IN   OBKERAL. 

§  428.  Fraud  renders  all  contracts  voidable  ah  initio^  both  at  law 
and  in  equity.  No  man  is  bound  by  a  bargain  into  which  he  has  been 
deceived  by  a  fraud,  because  assent  is  necessary  to  a  valid  contract, 
and  there  is  no  real  assent  where  fraud  and  deception  have  been  used 
as  instruments  to  control  the  will  and  influence  the  assent. 

Although  fraud  has  been  said  to  be  ^^  every  kind  of  artifice  employed 
by  one  person  for  the  purpose  of  deceiving  another,"  courts  and  law- 
givers have  alike  wisely  refrained  from  any  attempt  to  define  with 
exactness  what  constitutes  a  fraud,  it  being  so  subtle  in  its  nature, 
and  so  Protean  in  its  disguises,  as  to  render  it  almost  impossible  to 
give  a  definition  which  fraud  would  not  find  means  to  evade. 

The  Roman  jurisconsults  attempted  definitions,  two  of  which  are 
here  given :  ^'  Dolum  malum  Seryius  quidem  ita  definit,  machinatio- 
nem  quandam  alterius  decipiendi  causa,  cum  aliud  simulatur,  et  aliud 
agitur.  Labeo  autem,  posse  et  sine  simulatione  id  agi  ut  quis  circum- 
veniatur :  posse  et  sine  dolo  malo  aliud  agi,  aliud  simulari ;  sicuti  faci- 
unt  qui  per  ejus  modi  dissimulationem  deserviant,  et  tuentur  vel  sua 
vel  aliena :  Itaque,  ipse  sic  definit,  dolum  malum  esse  omnem  callidi- 
tatem,  fallaciam,  machinationem  ad  circumveniendum,  fallendum,  de* 
cipiendum  alterum  adhibitam.  Labeonis  definitio  vera  est."  Dig.  1. 
iv.,  t.  S,  1.  1,  §  2. 

The  Civil  Code  of  France,  without  giving  a  definition,  provides,  in 
Art.  1116  :  ^^  Fraud  is  a  ground  for  avoiding  a  contract  when  the  de- 
vices (les  manoeuvres)  practised  by  one  of  the  parties  are  such  as  to 
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make  it  evident  that  without  these  devices  the  other  party  would  not 
haye  contracted." 

§  429.  However  difficult  it  may  be  to  define  what  fraud  is  in  all 
cases,  it  is  easy  to  point  out  some  of  the  elements  which  must  neces- 
sarily exist  before  a  party  can  be  said,  at  common  law,  to  have  been 
defrauded.  In  the  first  place,  it  is  essential  that  the  means  used  should 
be  successful  in  deceiving.  However  false  and  dishonest  the  artifices 
or  contrivances  may  be  by  which  one  man  may  attempt  to  induce  an- 
other to  contract,  they  do  not  constitute  a  fraud  if  that  other  knows 
the  truth  and  sees  through  the  artifices  or  devices.  Hand  enim  de^ 
cipitur  qui  scit  se  deeipL  If  a  contract  is  made  under  such  circum- 
stances, the  inducement  or  motive  for  making  it  is,  ex  concessis^  not 
the  false  or  fraudulent  representations,  which  are  not  believed,  but 
some  other  independent  motive.  And  even  if  the  one  party  is  una- 
ware of  the  truth,  yet,  if  the  artifice  adopted  by  the  other  has  not  in- 
duced him  to  enter  into  the  contract,  that  is  to  say,  if  the  fraud  is  not 
fratu  dans  loeum  contractui^  he  will  not  be  entitled  to  relief. 

Next,  it  is  now  well  settled  that  there  can  be  no  fraud  without  dis- 
honest intention ;  no  such  fraud  as  was  formerly  termed  a  legal  fraud. 
Therefore,  however  false  may  be  the  representation  of  one  party  to 
another  to  induce  him  to  make  a  contract,  there  is  no  ground  for 
avoiding  it  aa  obtained  by  fraud  if  the  party  making  the  representation 
honestly  and  on  reasonable  grounds  believed  it  to  be  true  ;  although 
other  remedies  are  sometimes  available  to  the  deceived  party.  Ante^ 
pp.  851  et  seq. ;  post^  Warranty. 

Lastly,  there  must  be  damage  to  the  party  deceived,  even  when 
there  is  a  knowingly  false  representation,  before  a  right  of  action  can 
arise.  ^^  Fraud  without  damage,  or  damage  without  fraud,  gives  no 
cause  of  action,"  was  the  maxim  laid  down  by  Croke,  J.,  in  3  Bulst. 
95,  and  quoted  with  approval  by  BuUer,  J.,  in  the  great  leading  case 
of  Pasley  v.  Freeman,^  to  which  more  particular  attention  will  pres- 
ently be  drawn. 

The  whole  doctrine  on  the  subject  was  very  much  discussed  in  the 
House  of  Lords,  in  the  celebrated  case  of  Atwood  v.  Small ;  ^  and  in 
Lord  Brougham's  opinion,  the  principles  unanimously  conceded  to  be 
true  by  their  lordships  are  carefully  laid  down.^ 

§  430.  The  mistaken  belief  as  to  facts  may  be.  created  by  active 
means,  as  by  fraudulent  concealment  or  knowingly  false  representa- 
tion ;  or  passively,  by  mere  silence  when  it  is  a  duty  to  speak.  But  it 
is  only  where  a  party  is  under  some  pledge  or  obligation  to  reveal 

1  S  T.  R.  51 ;  2  Sm.  L.  C.  66,  8th  ed.  IMgnwe  v.  Hard,  20  Ch.  D.  1,  C.  A.,  pp. 

s  6  CI.  &  Fin.  232.    The  opinionB  delir-     14-17. 
ered  by  lome  of  the  law  lords  in  this  case  are        *  6  01.  &  Fin.  pp.  443-7.    See,  also,  per 
oonaidered  and  explained  by  Jessel,  M.  R.,  In    Lord  Wensleydale,  in  Smith  v.  Kay,  7  H.  L. 

C.  at  p.  774. 
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facts  to  another  that  mere  silence  will  be  considered  as  a  means  of  de- 
ception.^ 

There  are,  however,  cases  in  which  a  non-disclosure  of  a  material 
fact  may  be  equivalent  to  active  misrepresentation,  for  the  withhold- 
ing of  that  which  is  not  stated  may  make  that  which  is  stated  abso- 
lutely false.'  Or,  again,  it  may  be  that  from  the  nature  of  the  trans- 
action, the  fact  not  disclosed  is  such  that  it  is  impliedly  represented 
not  to  exist.^ 

In  general,  where  an  article  is  offered  for  sale,  and  is  open  to  the  in- 
spection of  the  purchaser,  the  common  law  does  not  permit  the  latter 
to  complain  that  the  defects,  if  any,  of  the  article,  are  not  pointed  out 
to  him.  The  rules  are  Caveat  emptor  and  Simplex  eommendatio  nan 
ohligat.  The  buyer  is  always  anxious  to  buy  as  cheaply  as  he  can, 
and  is  sufficiently  prone  to  find  imaginary  fault  in  order  to  get  a  good 
bargain ;  and  the  vendor  is  equally  at  liberty  to  praise  his  merchandise 
in  order  to  enhance  its  value,  if  he  abstain  from  a  fraudulent  represen- 
tation of  facts,  provided  the  buyer  have  a  full  and  fair  opportunity  of 
inspection,  and  no  means  are  used  for  hiding  the  defects.  If  the  buyer 
is  unwilling  to  bargain  on  these  terms,  he  can  protect  himself  against 
his  own  want  of  care  or  skill  by  requiring  from  the  vendor  a  warranty 
of  any  matters,  the  risk  of  which  he  is  unwilling  to  take  on  himselL 
But  the  use  of  any  device  by  the  vendor  to  induce  the  buyer  to  omit 
inquiry  or  examination  into  the  defects  of  the  thing  sold  is  as  much  a 
fraud  as  an  active  concealment  by  the  vendor  himself. 

In  America,  the  doctrine  that  mere  ^^  dealer's  talk "  will  not  give 
rise  to  an  action  of  deceit  has  been  carried  very  far.  Thus,  in  Ellis  v. 
Andrews,^  a  false  statement  by  the  vendor  as  to  the  value  of  stock  was 
held  to  be  a  mere  expression  of  opinion  as  to  the  value  of  the  thing 
sold,  and  as  such  giving  no  right  of  action  to  the  purchaser  who  bought 
on  the  faith  of  it. 

§  431.  The  authorities  on  which  the  foregoing  preliminary  remarks 
are  based  will  be  referred  to  in  the  detailed  investigation  which  it  is 
proposed  to  make  of  the  subject,  divided,  for  convenience,  into  three 
parts :  1st,  fraud  on  the  vendor ;  2d,  on  the  purchaser ;  3d,  on  cred- 
itors, including  the  law  on  Bills  of  Sale.  But  it  will  be  useful  first  to 
point  out  that  a  man  may  make  himself  liable  in  an  action^  founded  on 
tort  for  fraud  or  deceit  or  [perhaps]  negligence  ^  in  respect  of  a  con- 

1  Smith  V,  Haghes,  L.  R.6  Q.  B.  597 ;  and    in  Smith  v.  Chadwick,  SO  Ch.  D.  C.  A.  at 
Me  an  interesting  case  before  the  Supreme    p.  58. 

Court  of  the  United  States,  Laidlaw  o.  Organ,        '  Per  Blackbam,  J.,  in  Lee  v.  Jones.  1 7  C. 
2  Wheat.  178.  B.  N.  S.  at  p.  506,  and  per  eundem  in  Phillips 

2  Per  Lord  Cairns  in  Peek  v.  Gnmey,  L.    v.  Fozall,  L.  R.  7  Q.  B.  at  p.  679. 

R.  6  H.  L.  at  p.  403.    And  this  statement  of  *  56  N.  T.  83 ;  and  see  Bishop  v.  Small, 

the  law  has  been  approved  and  explained  by  63  Kaine,  IS. 

James,  L.  J.,  in  Arkwright  v.  Newbold,  17  *  Geoige  o.  SkiyingtQp,  L.  R.  5  Ex.  1 ;  bat 

^h.  D.  C.  A.  at  p.  317,  and  bj  Jessel,  M.  R.,  see  Heaven  o.  Pender,  9  Q.  B.  D.  10S,when 
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tract,  brought  by  parties  with  whom  he  has  not  contracted,  by  a 
stranger,  by  any  one  of  the  public  at  large  who  may  be  injured  by 
such  deceit  or  negligence. 

But  the  liability  is  limited  in  this  way,  that  to  enable  a  third  per- 
son, a  stranger  to  the  contract,  to  maintain  an  action  of  deceit,  it  must 
appear  that  he  has  been  injured  by  acting  upon  the  defendant's  false 
representation,  inade  with  the  direct  intent  that  he  should  act*  upon  it 
in  the  manner  which  has  occasicHied  the  injury  or  loss.^ 

The  principles  by  which  the^  limits  of  responsibility  for  a  false  rep- 
resentation, are  to  be  ascertained  were  laid  down  by  Lord  Hatherley 
(then  Wood,  V.-C.)  in  Barry  v.  Croeskey,*  as  follows :  — 

*^  First.  Every  man  must  be  held  responsible  for  the  consequences 
of  a  false  representation  made  by  him  to  another,  upon  which  that 
other  acts,  and  so  acting,  is  injured  or  damnified. 

**  Secondly.  Every  man  must  be  held  responsible  for  the  conse- 
quences of  a  false  representation  made  by  him  to  another,  upon  which 
a  third  person  acts,  and  so  acting,  is  injured  or  damnified,  provided  it 
appear  that  such  false  representation  was  made  with  the  intent  that  it 
should  be  acted  upon  by  such  third  person  in  the  manner  that  occasions 
the  injury  or  loss. 

^^  Thirdly.  The  injury  must  be  the  immediate  and  not  the  remote 
consequence  of  the  representation  thus  made.  To  render  a  man 
responsible  for  the  consequence  of  a  false  representation  made  by 
him  to  another,  upon  which  a  third  person  acts,  and  so  acts,  is  injured 
and  damnified,  it  must  appear  that  such  false  representation  was  made 
with  the  direct  intent  that  it  should  be  acted  upon  by  such  third  per- 
son in  the  manner  that  occasions  the  injury  or  loss." 

The  case  usually  cited  as  the  leading  one  on  this  point  is  Langridge 
V.  Levy,^  where  the  defendant  offered  for  sale  a  gun,  on  which  he  put 
a  ticket  in  these  terms :  ^'  Warranted,  this  elegant  twist  gun,  by  Nock, 
with  case  complete,  made  for  his  late  Majesty,  George  IV. :  cost  60 
guineas  ;  only  25  guineas."  The  gun  was  sold  to  the  plaintiff*8  father, 
who  told  the  defendant  that  it  was  wanted  '^for  the  use  of  him- 
self and  his  sons.  It  was  warranted  to  be  a  good,  safe,  and  secure 
gun,  and  to  have  been  made  by  Nock."  The  gun  burst  in  the  hands 
of  the  plaintiff,  injuring  him  severely,  and  it  was  proven  not  to  be  of 
Nock's  make.  Parke,  B.,  delivered  the  judgment  of  the  Court,  after 
time  taken  for  consideration.     He  said  :  ^'  If  the  instrument  in  ques- 

• 

George  v.  Skmngton  is  diaapproTed,  and  the  L.  377,  418;  gee,  also,  Hosegood  v.  Ball,  36 

earlier  case  of  Winterbottom  v,  Wright,  10  L.  T.  N.  S.  617. 

M.  &  W.  109,  followed  in  preference.  >  2  J.  ft  H.  at  p.  12S,  adopted  hj  Lord 

1  Langridge  v.  Lery,  8  M.  ft  W.  159 ;  in  Caima  in  Peek  v.  Gumej,  L.  R.  6  H.  L.  pp. 

error,  4  M.  ft  W.  337,  as  explained  and  com-  412,  413. 

meoted  Q]5on  bj  Wood,y.-C.,  in  Barry  v,  *  8  M.  ft  W.  519;  in  error,  4  M.  ft  W. 

CrosBkej,  2  J.  ft  H.  117, 118, 128;  and  by  887. 
Lord  Cairns  in  Peek  v,  Gamej,  L.  R.  6  H. 
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tion  .  •  .  had  been  delivered  by  the  defendant  to  the  plaintiff  iov  the 
purpose  of  being  used  by  him^  with  an  aooompanying  representation  to 
him  that  he  might  scffely  so  use  it^  and  that  representation  had  been 
false  to  the  defendants  knowledge^  and  the  plaintiff  had  acted  upon  the 
faith  of  its  being  true,  and  had  received  damage  thereby,  then  there 
is  no  question  but  that  an  action  would  have  lain  upon  the  principle  of 
a  numerous  class  of  cases,  of  which  the  leading  one  is  that  of  Pasley  v. 
Freeman ;  ^  which  principle  is  that  a  mere  naked  falsehood  is  not 
enough  to  give  a  right  of  action  :  but  if  it  be  2l  falsehood  told  with  the 
itUention  that  it  should  he  acted  upon  by  the  party  injured^  and  that  act 
must  produce  damage  to  him;  if,  instead  of  being  delivered  to  the 
plaintiff  immediately,  the  instrument  had  been  placed  in  the  hands  of 
a  third  person, /or  the  purpose  of  being  delivered  to  and  then  used  by 
the  plaintiffs  the  like  false  representation  being  knowingly  made  to  the 
intermediate  person  to  be  communicated  to  the  plaintiff,  and  the  plain- 
tiff had  acted  upon  it,  there  can  be  no  doubt  but  that  the  principle 
would  equally  apply,  and  the  plaintiff  would  have  had  his  remedy  for 
the  deceit." 

In  the  Exchequer  Chamber  the  judgment  was  affirmed  on  the 
ground  "  that  as  there  is  fraud,  and  damage  the  result  of  that  fraud, 
not  from  an  act  remote  and  consequential,  but  one  contemplated  by 
the  defendant  at  the  time  as  one  of  its  results,  the  party  guilty  of  the 
fraud  is  responsible  to  the  party  injured." 

In  George  v.  Skivington,^  the  plaintiffs,  Joseph  George  and  Emma, 
his  wife,  claimed  damages  of  the  defendant,  a  chemist,  for  selling  to  the 
husband  a  bottle  of  a  chemical  compound  to  be  used  by  the  wife,  as  the 
defendant  then  knew,  for  washing  her  hair.  The  declaration  charged 
negligence  and  unskilful  ness  of  the  defendant  in  making  the  said  com- 
pound, and  alleged  personal  injury  to  the  wife  resulting  from  the  use 
of  it.  Demurrer  and  joinder.  Held,  a  good  cause  of  action  on  the 
authority  of  Langridge  v.  Levy.  This  case,  however,  has  met  with 
disapproval,  and  is  very  doubtful  law.* 

§  432.  But  no  action  growing  out  of  the  contract  can  be  maintained 
in  such  cases,  except  by  parties  or  proxies.^ 

The  distinction  was  clearly  illustrated  in  a  case  in  the  Queen's 
Bench,  where  there  were  two  counts  in  the  declaration ;  the  first,  on 
contract,  which  was  held  bad,  the  second,  in  tort^  which  was  sustained. 
The  fraud  charged  was  issuing  to  the  public  a  false  and  fraudulent 
prospectus  for  a  company,  whereby  the  plaintiff  was  deceived  into  tak- 
I  ing  shares.^ 

;  I  S  T.  R.  51,  tand  2  Sm.  L.  C.  (ed.  1879)  ard  v.  Shepherd,  9  C.  B.  297 ;  19  L.  X  C.  P. 

6  >  where  all  the  aathorities  are  collected.  249 ;  Playford  v.  United  Kingdom  Telegraph 

''  L.  R.  5  Ex.  1 ;  39  L.  J.  Ex.  8.  Co.  L.  R.  4  Q.  B.  706. 
I                          '  See  Heaven  v.  Pender,  9  Q.  B.  D.  102.  «  Gerhard  v.  Bates,  2  B.  &  B.  476 ;  22  L. 

*  Winterbottom  v.  Wright,  10  M.  &  W.  J.  Q.  B.  364. 
lOk  LoDgmeid  V.  Holiday,  6  Ex.  761 ;  How- 
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This  priociple,  that  the  liability  in  an  action  of  tort  may  be  enforced 
against  a  party  guilty  of  fraudulent  representations  publicly  given  out 
Hnd  intended  to  deceive  the  public  at  large,  by  any  person  who  has 
suffered  damages  in  consequence  of  them,  has  since  been  frequently 
enforced  by  the  Courts.^ 

But  it  is  now  conclusiyely  settled,  overruling  some  of  the  earlier  de- 
cisions, that  this  liability  can  only  be  enforced  in  cases  where  the  per- 
son, who  complains  that  he  has  been  injured  by  acting  in  reliance  upon 
the  false  representulions,  can  establish  in  the  communication  of  the 
false  representations  some  direct  connection  between  himself  and  the 
person  publishing  them. 

This  was  decided  by  the  House  of  Lords  in  Peek  v.  Gurney,^  where 
it  was  held  that  the  responsibility  of  directors  who  issue  a  prospectus 
for  an  intended  company  misrepresenting  actual  and  material  facts, 
and  concealing  facts  material  to  be  known,  does  not,  as  of  course^  fol- 
low the  shares  on  their  transfer  from  an  allottee  to  one  who  afterwards 
purchases  them  from  him  upon  the  market,  the  ground  of  the  decision 
being  that,  as  the  object  of  the  prospectus  was  to  induce  persons  to 
become  original  shareholders  in  the  company,  its  ofBce  was  fulfilled 
when  the  shares  were  once  allotted.® 

The  following  action  was  held  to  be  maintainable  in  the  State  of 
New  York.  A.  had  agreed  to  bring  certain  animals  for  sale  and  de- 
livery to  B.,  at  a  specified  place.  A  third  person,  desirous  of  making 
a  sale  to  B.,  falsely  represented  to  him  that  A.  had  abandoned  all 
intention  of  fulfilling  his  contract,  thereby  inducing  B.  to  supply  him- 
self by  buying  from  that  third  person.  A.  was  put  to  expense  and  loss 
of  time  in  bringing  the  animals  to  the  appointed  place  and  otherwise 
disposing  of  them.  In  an  action  for  damages  for  the  deceit  against 
the  third  person  by  A.,  it  was  not  only  held  that  he  was  entitled  to 
recover,  but  that  it  was  no  defence  to  the  action  that  the  contract  be- 
tween A-.  and  B.  was  one  that  could  not  have  been  enforced.^ 

We  will  now  revert  to  the  subject  of  fraud  as  specially  applied  in 
cases  of  sale. 


^  Soott  V.  Dixon,  reported  in  note,  29  L. 
J.  Ex.  62,  decided  by  the  Q.  B.  in  1859; 
Bagshaw  v.  Seymoar,  in  note,  29  L.  J.  Ex. 
62,  and  18  C  B.  908;  Bedford  v.  Bagshaw, 
4  H.  &  N.  538;  29  L.  J.  Ex.  59.  But  these 
two  list  cases  are  overraled  by  Peek  v,  Gnr- 
ney,  infra.  See,  also.  North  Brnnswick  Rail- 
way CS>.  V.  Con^beare,  9  H.  L.  C.  712;  West- 
em  Bank  of  Scotland  v.  Addle,  L.  R.  1  Sc 
Ap.  145;  UendersoQ  v.  Lacon,  6  Eq.  249 
( V.-C.  W.). 

'^  L.  R.  6  H.  L.  377. 


*  In  this  case,  Seymour  v.  Bagshaw,  and 
Bedford  u.  Bagshaw  (u6i  supra),  were  ex- 
pressly OYerrnled;  and  Soott  v.  Dixon  {ubi 
supra),  Gerhard  v.  Bates  {antef  p.  364),  Lan- 
gridge  17.  Levy,  and  Barry  v.  Crosskey  [ante, 
p.  863),  were  explained  and  adopted  by  Lord 
Chelmsford,  at  p.  896,  and  by  Lord  Cairns, 
at  p.  412. 

*  Benton  v.  Pratt,  2  Wend.  385.  See  no- 
tice of  this  case  by  Colt,  J.,  in  Randall  v,  Ha- 
sleton,  94  Mass.  412,  at  p.  417. 


866  AVOIDANCE  OF  THE  CONTRACT.  [BOOK  m. 

SECTION  n.  —  FRAUD  ON  THE  VENDOR. 

§  433.  It  is  not  until  quite  recently  that  it  was  finally  settled 
whether  the  property  in  goods  passes  by  a  sale  which  the  vendor  has 
been  fraudulently  induced  to  make.  The  recent  cases  of  Stevenson  r. 
Newnham,^  in  the  Exchequer  Chamber,  and  of  Pease  v,  Gloahec,'  in 
the  Privy  CounciU  confirming  the  principles  asserted  by  the  Exchequer 
in  Kingsford  t^.  Merry ,^  taken  in  connection  with  the  decision  of  the 
House  of  Lords  in  Oakes  v.  Turquand,^  leave  no  room  for  further  ques- 
tion. By  the  rules  established  in  these  cases,  whenever  goods  are  ob- 
tained from  their  owner  by  fraud,  we  must  distinguish  whether  the 
facts  show  a  sale  to  the  party  guilty  of  the  fraud,  or  a  mere  delivery 
of  the  goods  into  his  possession^  induced  by  fraudulent  devices  on  his 
part.  In  other  words,  we  must  ask  whether  the  owner  intended  to 
transfer  both  the  property  in,  and  the  possession  of,  the  goods  to  the 
person  guilty  of  the  fraud,  or  to  deliver  nothing  more  than  the  bare 
possession.  In  the  former  case,  there  is  a  contract  of  sale,  however 
fraudulent  the  device,  and  the  property  passes ;  but  not  in  the  latter 
case. 

In  the  former  case  the  contract  is  voidable  at  the  election  of  the  ven- 
dor, not  void  ah  initio.  It  follows,  therefore,  that  the  vendor  may 
affirm  and  enforce  it,  or  may  rescind  it.  He  may  sue  in  assumpsit  for 
the  price,  and  this  affirms  the  contract,  or  he  may  sue  in  trover  for  the 
goods  or  their  value,  and  this  disaffirms  it.  But  in  the  mean  time,  and 
until  he  elects,  if  his  vendee  tranter  the  goods  in  whole  or  in  part^ 
whether  the  tranter  be  of  the  general  or  of  a  special  property  in  them^ 
to  an  innocent  third  person  for  a  valuable  consideration^  the  rights  of 
the  original  vendor  will  be  subordidate  to  those  of  such  innocent  third 
person,^  If,  on  the  contrary,  the  intention  of  the  vendor  was  not  to 
pass  the  property,  but  merely  to  part  with  the  possession  of  the  goods, 
there  is  no  sale^  and  he  who  obtains  such  possession  by  fraud  can  con- 
vey no  property  in  them  to  any  third  person,  however  innocent,  for  no 
property  has  passed  to  himself  from  the  true  owner. 

§  434.  To  these  common-law  rules  there  is  one  statutory  exception. 
Where  the  fraud  by  which  the  goods  are  obtained  from  the  vendor  is 
such  as  to  enable  him  to  succeed  in  prosecuting  to  conviction  the  fraud- 
ulent buyer  as  having  been  guilty  of  obtaining  the  goods  by  false  and 
fraudulent  pretences,  he  will  be  entitled,  after  such  conviction,  to  re- 
cover his  goods,  even  from  a  third  person,  who  is  a  bond  fide  purchaser 

1  13  C.  B.  285,  and  22  L.  J.  C.  P.  10.  North  Western  Railway  Co.  L.  R.  7  Ex.  26, 

s  L.  R.  1  F.  C.  220;  d  Moo.  P.  C.  N.  S.  pott,  page  372. 

556.  *  Attenboroagh  v.  London  and  St.  Kath- 

*  11  Ex.  577,  and  25  L.  J.  Ex.  166.  erine'i  Dock  Co.  3  C.  P.  D.  450,  C.  A. ;  Bab- 

«  L.  R.  2  H.  L.  325.   See,  also,  Reese  River  cock  v.  Lawson,  4  Q.  B.  D.  394 ;  5  Q.  B.  D. 

Mining  Co.  v.  Smith,  2  Ch.  604,  and  L.  R.  284,  C.  A. 
4  H.  L.  64;   and  Clough  v,  London  and 
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from  the  party  committing  the  fraud.  The  statute  and  cases  under  it 
have  already  been  reviewed,  ante,  Book  I.  Part  I.  Cb.  2,  p.  10. 

It  has,  however,  been  recently  decided  that  the  statute  has  no  appli- 
cation to  a  case  of  false  pretences  where  the  property  in  the  goods  has 
passed.  (  Vide  Lindsay  v.  Cundy,  1  Q.  B.  D.  348 ;  and  Moyce  v,  New- 
ington,  4  Q.  B.  D.  82,  ante^  page  18.) 

The  early  cases  are  not  universally  in  accord  with  the  principles 
above  stated,  and  in  more  than  one  of  them  the  property  was  held  not 
to  have  passed,  although  it  was  very  plainly  the  intention  of  the  ven- 
dor to  transfer  the  title,  as  well  as  the  possession,  of  the  goods. 

In  Martin  v.  Pewtress,^  decided  in  1769 ;  Read  v.  Hutchinson,^  in 
1813 ;  Gladstone  v,  Hadwen,'  in  the  same  year ;  Noble  v.  Adams,^  in 
1816  :  and  the  Earl  of  Bristol  v,  Wilsmore,^  in  1823,  dicta  are  to  be 
found  as  to  the  effect  of  fraud  in  preventing  the  property  from  pass- 
ing to  the  purchaser,  which  are  quite  in  opposition  to  the  later  author- 
ities, though  in  most,  if  not  all,  of  these  cases  the  decisions  were  quite 
correct. 

The  last-mentioned  case  was  one  in  which  a  cheque  had  been  given 
by  the  buyer  on  a  bank  in  which  he  had  no  funds,  and  was  decided  on 
the  authority  of  Read  v,  Hutchinson,  Noble  v.  Adams,  supra  ;  and  of 
Rex  V.  Jackson,^  in  which  a  conviction  for  obtaining  goods  under  false 
pretences  (under  the  80th  Geo.  II.  ch.  24)  was  upheld  on  proof  that 
the  accused  had  obtained  the  goods  by  giving  in  payment  a  cheque  on 
a  banker  with  whom  he  had  no  cash,  and  which  he  knew  would  not 
be  paid. 

§  435.  Duff  V.  Budd  "^  was  an  action  by  a  vendor  against  a  comnion 
carrier  to  whom  he  had  delivered  goods,  to  be  forwarded  to  Mr.  James 
Parker,  High  Street,  Oxford.  The  goods  had  been  ordered  by  an  un- 
known person,  and  there  was  no  James  Parker  in  that  street,  but  there 
was  a  William  Parker,  a  solvent  tradesman,  who  refused  the  parcel. 
Soon  after,  a  person  came  to  the  defendant's  office  and  claimed  the 
parcel  as  his  own,  and  on  paying  the  carriage  it  was  delivered  to  him. 
He  had  on  previous  occasions  received  goods  from  the  same  office, 
directed  to  Mr.  Parker,  Oxford,  to  be  left  till  called  for.  One  of  the 
grounds  of  defence  taken  by  Pell,  Serjeant,  was  that  the  property  in 
the  goods  had  passed  out  of  the  plaintiff  to  the  *  consignee.  Dallas, 
C.  J.,  and  Burrough,  J.,  did  not  notice  l^e  point,  but  Park,  J.,  said 
that  the  ground  taken  did  ^'  not  apply  to  a  case  bottomed  in  fraud  in 
which  there  had  been  no  sale,"  and  Richardson,  J.,  said,  ^^  there  was 
clearly  a  property  in  the  plaintiffs  entitling  them  to  sue,  as  they  had 
been  imposed  on  by  a  gross  fraud." 

I  iBnrr.  2478.  ^  I  B.  &  C.  514;  and  see  Looghnan   t;. 

*  8  Camp.  352.  Barry,  «  Ir.  R.  C  L.  457 

*  1  M.  &  S.  517.  «  3  Brod.  &  B.  116. 

*  7  Taunt.  5».  7  s  B.  ft  B.  177. 
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§  436.  A  few  years  later,  a  case  almost  identical'm  its  features  came 
before  the  same  Court.  Stephenson  v.  Hart  ^  was,  again,  an  action  by 
a  vendor  against  a  common  carrier.  A  purchaser  bought  goods  from 
the  plaintiff,  and  ordered  them  to  be  sent  to  J.  West,  27  Great  Win- 
chester Street,  London,  and  gave  a  spurious  bill  of  exchange  in  pay- 
ment. The  vendor  delivered  the  goods  to  the  carrier  to  be  forwarded 
to  the  above  address.  No  person  was  found  at  the  address,  but  a  few 
days  after  the  carrier  received  a  letter  signed  ^'  J.  West,''  stating  that 
a  box  had  been  addressed  to  him  by  mistake  to  Great  Winchester 
Street,  and  asking  that  it  should  be  forwarded  to  him  at  tiie  Pea  Hen, 
a  public-house  at  St.  Alban's.  The  box  was  so  forwarded,  and  the 
person  who  had  sent  for  it  said  it  was  for  him,  and  stated  its  contents 
before  opening  it,  thus  showing  that  the  box  had  reached  the  person  to 
whom  it  was  addressed.  One  ground  of  defence,  again,  was  that  upon 
the  delivery  to  the  carriers  the  property  ceased  to  be  in  the  vendor, 
and  was  vested  in  the  consignee.  Park,  J.,  held  that  the  property 
had  not  passed,  because  West  had  never  meant*  to  pay  for  the  goods, 
and  the  true  question  was  ''  not  what  the  seller  meant  to  do,  but  what 
are  the  intentions  of  the  customer.  Did  he  mean  to  buy  ?  "  Bur- 
rough,  J.,  said  that  the  property  had  never  passed  out  of  the  consignor, 
giving  no  reason  except  that  the  transaction  of  West  was  agrees  fraud; 
but  Gaselee,  J.,  doubted  strongly  whether  trover  could  lie  when  the 
carrier  had  delivered  the  goods  to  the  person  to  whom  they  bad  been 
really  consigned  by  the  vendor. 

§  437.  It  is  submitted  that  both  these  cases  against  the  carriers  are 
very  doubtful  authorities  under  the  modern  doctrine,  which  clearly 
holds  that  the  property  does  pass  when  the  vendor  intends  it  to 
pass,  however  fraudulent  the  device  of  the  buyer  to  induce  that  in- 
tention.^ 

In  Heugh  v.  The  London  and  North  Western  Railway  Company,' 
where  the  same  question  was  involved  under  very  similar  circum- 
stances, it  was  held  that  it  was  a  question  of  fact  for  the  jury  whether 
the  carrier  had  acted  with  reasonable  care  and  caution  with  respect  to 
the  goods  after  their  refusal  at  the  consignee's  address,  and  the  Court 
refused  to  set  aside  a  verdict  for  the  defendant  on  that  issue. 

In  McKean  v.  Mclvor,^  the  decision  was  also  in  favour  of  the  car- 
riers, and  Bramwell,  B.,  expressed  concurrence  in  the  opinion  of  Grase- 
lee,  J.,  who  dissented  in  Stephenson  v.  Hart,^  supra. 

§  488.  In  Irving  v.  Motley,^  the  facts  were,  that  one  Dunn  and  a 

^  4  fiing.  476.  eration  was  Clough  v.  London  and  North 

3  This  expression  of  doubt  Is  not  witli-  Western  Railway  Co.  L.  R.  7  Ex.  S6,  pottt 

drawn  in  the  third  edition  of  this- treatise.  872. 

It  seems  to  be  further  justified  by  the  three  *  L.  R.  5  Ex.  51. 

cases  since  decided  in  the  Exchequer,  in  aU  ^  L.  R.  6  Ex.  36. 

of  which  the  defence  of  the  carriers  was  sue-  *  4  fiing.  676. 

cessfnl,  though  the  only  one  in  which  the  ^7  Bing.  543. 

point  here  suggested  was  taken  into  consid- 
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firm  of  WHlIiDgton  &  Co.  had  been  engaged  in  a  series  of  transactions, 
in  -w^hich  Dunn,  as  agent,  purchased  for  them  goods,  on  credit,  and 
immediately  resold  them  at  a  loss,  the  purpose  being  to  raise  money 
for  the  business  of  Wallington  &  Co.    Dunn  was  also  an  agent  for 
the  defendant  Motley,  who  was  entirely  innocent  of  any  knowledge 
of,  or  participation  in,  the  transactions  of  Wallington  &  Co.    Under 
these  circumstances,  Dunn,  in  behalf  of  Wallington  &  Co.,  applied 
to  the  defendant  for  an  advance,  which  the  latter  agreed  to  make  if 
secured  by  a  consignment  of  goods.     Thereupon  Dunn,  as  agent  of 
Wallington  &  Co.,  bought   a  parcel  of  wool  from  the  plaintiff,  on 
credit,  and  at  once  transferred  it  to  Motley,  as  security  for  the  ad- 
vance.    Wallington  &   Co.  became  bankrupt  a  few  days  after  this 
transaction,  and  the  plaintiff  brought  trover  against  Motley  for  the 
wool.     A  verdict  was  given  for  the  plaintiff,  the  jury  finding  that  the 
transaction  was  fraudulent,  and  that  Motley  knew  nothing  of  the 
frand,  but  that  Dunn  was  his  agent  as  well  as  that  of  Wallington  & 
Co.     The  Court  refused  to  set  aside  the  verdict,  but  the  judges  were 
not  in  accord  as  to  the  grounds.     TindaU  C.  J.,  said :  ^'  The  ground 
set  up  here  is  that  there  was  an  acting  and  an  appearance  of  purchase 
given  to  the  transfer  of  these  goods,  which  in  truth  and  justice  it  did 
not  really  possess.     Whether  Dunn,  as  the  agent  of  Wallington    & 
Co.,  went  into  the  market  and  got  these  goods   into  his  possession 
under  such  representation  as  may  amount  to  obtaining  goods  under 
false  pretences,  it  is  not  necessary  to  say,  but  it  comes  very  near  the 
case  :  it  is  under  circumstances  that  place  him  and  Messrs.  Walling- 
ton in  the  light  of  conspirators  to  obtain  possession  of  the  goods.  .  .  . 
At  all  events,  it  was  left  to  a  jury  of  merchants,  and  though  they 
have  acquitted  the  defendants  of  fraud,  yet  they  involved  them  in  the 
legal  consequences,  as  it  was  a  fraud  committed  by  their  agent  with  a 
view  to  benefit  them,^*     Park,  J.,  agreed  with  the  Chief  Justice,  but  he 
expressed  anxiety  to  explain  Noble  v.  Adams,^  saying,  that  the  Court 
did  not  hold,  nor  mean  to  hold  in  that  case,  that  obtaining  goods  under 
false  pretences  was  the  only  ground  upon  which  the  transaction  could 
be  held  void.     Gaselee,  J.,  was  careful  to  confine  the  doctrine  of  the 
case  before  the  Court  to  the  special  circumstances,  saying  that  it 
was  ^^  maintainable  against  the  defendants,  because  they  had  consti- 
tuted Dunn  their  agent,  for  the  purpose  of  securing  themselves  by  get- 
ting a  consignment  of  wool  made  to  them  from  Wallington  &  Co. ; 
and  their  agent  having  thought  fit  to  procure  that  consignment  by 
means  of  what  the  jury  have  found  to  be  a  fraud,  however  innocently 
the  defendants  may  have  acted,  they  cannot  take  any  benefit  from  the 
misconduct  of  that  agent."     Alderson,  J.,  however,  thought  that  the 
case  was  confused   by  treating  it  as  one   of   principal   and   agent ; 
that  Dunn  &  Wallington  were  principals  in  a  conspiracy  to  get  the 

1  7  Taunt.  69. 
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goods  from  the  plaintiff,  and  therefore  no  property  paB%ed  out  of  Me$9r$. 
Irving, 

§  439.  In  Fergason  v.  Carrington,^  goods  were  sold  to  defendant  on 
credit,  whereupon  he  immediately  resold  them  at  lower  prices,  and  the 
vendor  brought  assumpsit  for  the  price  before  the  maturity  of  the 
credit,  on  the  ground  that  the  defendant  had  manifestly  purchased 
with  the  preconceived  design  of  not  paying  for  them.  Lord  Tenter- 
den,  0.  J.,  nonsuited  the  plaintiff,  on  the  ground  that,  by  bringing  an 
action  on  the  contract,  he  affirmed  it,  and  was  therefore  bound  to  wait 
till  the  end  of  the  credit,  but  that,  ^^  if  the  defendant  had  obtained 
the  goods  with  the  preconceived  design  of  not  paying  for  them,  no 
property  passed  to  him  by  the  contract  of  sale,  and  it  was  competent 
to  the  plaintiff  to  bring  trover,  and  treat  the  contract  as  a  nullity, 
and  the  defendant  not  as  a  purchaser  of  the  goods,  but  as  a  person 
who  had  obtained  tortious  possession  of  them."  Park,  J.,  concurred 
in  this  view. 

It  should  not  be  overlooked  that  in  this,  as  in  several  of  the  preced- 
ing cases,  the  action  was  between  the  true  owner  and  the  fraudulent 
buyer ;  that  the  language  of  the  judges  was  intended  to  apply  only 
to  the  case  before  them,  and  was  not  therefore  so  guarded  in  rela- 
tion to  the  effect  of  the  contract  in  transferring  the  property  as  it 
would  doubtless  have  been  if  the  rights  of  innocent  third  parties  had 
been  in  question. 

§  440.  In  Load  v.  Green,^  the  buyer  purchased  the  goods  on  the  Ist 
of  July,  they  were  delivered  on  the  4th,  and  a  jio^  in  bankruptcy  issued 
on  the  8th.  It  was  uncertain  whether  the  act  of  bankruptcy  had 
been  committed  prior  to  the  purchase.  The  jury  found  that  the  buyer 
purchased  with  the  fraudulent  intention  of  not  paying  for  the  goods ; 
and  it  was  held  that,  even  assuming  the  act  of  bankruptcy  to  have 
been  committed  after  the  purchase,  ^^  the  plaintiff  had  a  right  to  disaf- 
firm it,  to  revest  the  property  in  the  goods,  and  recover  their  value  in 
trover  against  the  bankrupt." 

In  Mc  parte  Whittaker,®  the  buyer  had  committed  an  act  of  bank- 
ruptcy on  the  1st  of  December,  and  on  the  3d  a  bankruptcy  petition 
had  been  filed.  On  the  5th  of  December  the  buyer  purchased  wool 
at  an  auction,  and  the  vendor,  being  unaware  of  his  pecuniary  circum- 
stances, allowed  him  to  remove  it  without  paying  the  price.  The  buyer 
made  no  representation  at  the  time  as  to  payment.  Held,  on  these 
facts,  that  it  was  not  clear  that  the  buyer  purchased  with  the  inten- 
tion of  not  paying  for  the  goods,  and  that  the  vendor  therefore  was 
not  entitled  to  have  the  contract  rescinded. 

In  the  early  case  of  Parker  v.  Patrick,^  the  King's  Bench  held,  in 
179^  that  where  goods  had  been  obtained  on  false  pretences,  and  th 

1  9  B.  ft  C.  59.  •  10  Ch.  446. 

«  16  M.  ft  W.  216.  *  5  T.  B,  175, 
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guilty  party  had  been  eonmcted^  the  title  of  the  original  owner  could 
not  prevail  against  the  rights  of  a  pawnbroker  who  had  made  bond 
fide  advaneeB  on  them  to  the  fraudulent  poesessor.  This  case  has  been 
mach  questioned,  but  the  only  difficulty  in  it  may  be  overcome  by 
adopting  the  suggestion  made  by  Parke,  B.,  in  Load  v.  Green,  namely, 
that  the  false  pretences  were  successful  in  causing  the  owner  to  make 
a  soUe  of  the  goods,  in  which  event  an  innocent  third  person  would  be 
entitled  to  hold  them  against  him.  Several  of  the  judges  made  re- 
marks on  the  case,  in  White  v.  Garden,^  and  it  was  cited  by  the  Court 
as  one  of  the  acknowledged  authorities  on  this  subject  in  Stevenson  v. 
Newnham.^ 

§  441.  In  Powell  v.  Hoyland,^  decided  in  1851,  Parke,  B.,  expressed 
a  strong  impression  that  trespass  would  not  lie  for  goods  obtained  by 
fraud,  ^'  because  fraud  does  transfer  the  property,  though  liable  to  be 
divested  by  the  person  deceived,  if  he  chooses  to  consider  the  property 
as  not  having  vested.'' 

In  White  v.  Garden,^  the  innocent  purchaser  from  a  fraudulent  ven- 
dee was  protected  against  the  vendor,  and  all  the  judges  expressed  ap- 
proval of  the  opinion  given  by  Parke,  B.,  in  Load  v.  Green. 

In  Stevenson  v,  Newnham,^  in  1853,  Parke,  B.,  i^ain  gave  the 
unanimous  opinion  of  the  Exchequer  Chamber,  that  the  effect  of  fraud 
^^  is  not  absolutelv  to  avoid  the  contract  or  transaction  which  has  been 
caused  by  that  fraud,  but  to  render  it  voidable  at  the  option  of  the 
party  defrauded.  The  fraud  only  gives  a  right  to  rescind.  In  the 
first  instance,  the  property  passes  in  the  subject-matter.  An  innocent 
purchaser  from  the  fraudulent  possessor  may  acquire  an  indisputable 
title  to  it  though  it  is  voidable  between  the  original  parties." 

This  decision  was  not  impugned  when  the  Exchequer  Chamber,  in 
Kingsford  v.  Merry ,^  in  1856,  held  that  the  defendant,  an  innocent 
third  person,  who  had  made  advances  on  goods,  could  not  maintain  a 
defence  against  the  plaintiffs,  the  true  owners.  In  that  case,  the  party 
obtaining  the  advances  had  procured  the  delivery  of  the  goods  to  him- 
self by  falsely  representing  that  a  sale  had  been  made  to  him  by  the 
owner's  agents,  the  Court  saying  on  these  facts  that  the  parties  ^'  never 
did  stand  in  the  relation  of  vendor  and  vendee  of  the  goods,  and  there 
was  no  contract  between  them  which  the  plaintiffs  might  either  affirm 
or  disaffirm."  This  decision  reversed  the  judgment  of  the  Exchequer 
of  Pleas,*^  but  it  was  explained  by  Bramwell,  B.,  in  Higgins  v.  Burton, 
tn/ra,  and  by  Lord  Qhelmsford,  in  Pease  v.  Gloahec,  ir^fra^  that  this 
was  only  by  reason  of  a  changed  state  of  facts,  and  that  the  principles 
on  which  both  Courts  proceeded  were  really  the  same. 

1  M  L.  J.  C.  P.  167,  and  10  C.  B.  919.  «  20  L.  J.  0.  P.  167,  and  10  C.  B.  919. 

'  13  C.  B.  SS5,  and  22  L.  J.  C.  P.  1 10 ;  and  >  13  C.  B.  285,  and  22  L.  J.  C.  P.  1 10. 

lee  Mojee    v.  Newington,  4  Q.  B.  D.  35,  «  1  II.  &  N.  503;  26  L.  J.  Ex.  83. 

ante,  p.  13.  T  11  £z.  577 ;  25  L.  J.  Ex.  166. 
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§  442.  In  Clough  v.  The  London  and  North  Western  Railway  Com- 
pany,^ the  Exchequer  Chamber  gave  an  important  decision  apon  sev- 
eral questions  involved  in  the  subject  now  under  examination.  The 
decision  was  prepared  by  Blackburn,  J.,  though  delivered  by  Mellor, 
J.^  The  facts  were  that  the  London  Pianoforte  Company  sold  certain 
goods  to  one  Adams,  on  the  18th  of  May,  1866,  for  which  he  paid  68Z. 
in  cash,  and  gave  his  acceptance  at  four  months  for  185Z.  89.,  the  whole 
residue  of  the  price.  He  directed  the  vendors  to  forward  the  goods 
by  the  defendants'  railway  to  the  address  of  the  plaintiff  at  Liverpool, 
whom  he  represented  to  be  his  shipping  agent.  On  the  arrival  of  the 
goods  in  Liverpool  the  defendants  could  not  find  Clough  at  the  address 
given  by  Adams,  and  in  a  letter  to  the  vendora,  the  Pianoforte  Com- 
pany, the  defendants  stated  this  fact,  and  asked  for  instructions.  Al- 
most at  the  same  time  the  vendors  learned  that  Adams  was  a  bankrupt, 
and  at  9.30  A.  M.,  on  the  22d  of  May,  they  sent  notice  to  the  defend- 
ants in  London  to  stop  the  goods  in  transitu;  but  before  this  notice 
reached  Liverpool^  the  plaintiff  had  there  demanded  the  goods,  and  the 
defendants  had  agreed  to  hold  them  as  warehousemen  for  him,  thus 
putting  an  end  to  the  transitus.  The  vendors  nevertheless  gave  an  in- 
demnity to  the  defendants,  and  obtained  delivery  of  the  goods  to  them- 
selves, so  th^^t  they  were  the  real  defendants  in  the  case.  The  plain- 
tiff demanded  the  goods  of  the  defendants,  and,  on  hearing  that  they 
had  been  returned  to  the  vendors,  brought  his  action  on  the  2d  of 
June,  in  three  counts:  1,  trover;  2,  against  them  as  warehousemen; 
8,  as  carriers.  Up  to  the  date  of  the  trial,  the  vendors  were  treating 
the  contract  as  subsisting^  and  relying  on  the  right  to  stop  in  transitu; 
but  on  the  cross-examination  of  the  plaintiff  and  Adams  at  the  trial, 
the  defendants  elicited  sufficient  facts  to  show  a  strong  case  of  con- 
certed fraud  between  the  two  to  get  possession  of  the  goods,  in  order 
to  sell  them  at  auction,  and  retain  the  proceeds  without  paying  for 
them.  They  were  allowed  to  file  a  plea  to  that  effect,  and  the  jury 
found  that  the  fraud  was  proved. 

The  Exchequer  of  Pleas  decided  in  favour  of  the  plaintiff,  on  the 
ground  that  the  vendors  had  not  elected  to  set  aside  the  contract,  nor 
offered  to  return  the  cash  and  acceptance,  before  delivering  the  plea  of 
fraud  at  the  trial  after  the  cross-examination,  and  had  up  to  that  time 
treated  the  contract  as  subsisting ;  and  further,  on  the  ground  that  the 
rescission  came  too  late  after  the  plaintiff  had  acquired  a  vested  cause 
of  action  against  the  defendants. 

On  these  facts  it  was  held :  — 

1st.  That  the  property  in  the  goods  passed  by  the  contract  of  sale ; 
that  the  contract  was  not  void,  but  only  voidable,  at  the  election  of  the 
defrauded  vendor. 

1  L.  B.  7  Ex.  25.  the  presence  of  Blackburn,  J.,  on  the  argu- 

3  So-stated  to  the  author  by  Mellor,  J.,  in    ment  of  a  canse  in  the  Exchequer  Chamber. 
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2d.  That  the  defrauded  vendor  has  the  right  to  this  election  at  any 
time  after  knowledge  of  the  fraud,  until  he  has  aifirmed  the  sale  by 
express  words  or  unequivocal  acts. 

3d.  That  the  vendor  may  keep  the  question  open  as  long  as  he  does 
nothing  to  affirm  the  contract ;  and  that  so  long  as  he  has  made  no 
election  he  retains  the  right  to  avoid  it,  subject  to  this  —  that  if,  while 
he  is  deliberating,  an  innocent  third  party  has  acquired  an  interest  in 
the  property,  or  if,  in  consequence  of  his  delay,  the  position  even  of 
the  wrongdoer  is  affected,  he  will  lose  his  right  to  rescind. 

4th.  That  the  vendor's  election  was  properly  made  by  a  plea  claim- 
ing the  goods  on  the  ground  that  he  had  been  induced  to  part  with 
them  by  fraud,  and  there  was  no  necessity  for  any  antecedent  declara- 
tion or  act  in  pais. 

5tb.  That  the  vendor  was  not  bound  in  his  plea  to  tender  the  return 
of  the  money  and  acceptance,  because  they  had  been  received,  not  from 
the  plaintiff,  but  from  Adams,  who  was  no  party  to  the  action. 

And,  finally,  that  on  the  whole  case  the  defendants  were  entitled  to 
the  verdict.^ 

§  443.  It  is  not  necessary  that  there  should  be  a  judgment  of  Court 
in  order  to  effect  the  avoidance  of  a  contract,  when  the  deceived  party 
repudiates  it.  The  rescission  is  the  legal  consequence  of  his  election 
to  reject  it,  and  takes  date  from  the  time  at  which  he  announces  this 
election  to  the  opposite  party.  Thus,  in  The  Reese  River  Company  v. 
Smith,^  the  House  of  Lords  held  the  defendant  entitled  to  have  his 
name  removed  from  the  list  of  contributory  shareholders  in  the  plain- 
tiffs company,  although  his  name  was  on  the  register  when  the  com- 
pany was  ordered  to  be  wound  up;  on  the  ground  that  he  had,  prior 
to  the  winding-up  order,  notified  his  rejection  of  the  shares,  and  com- 
menced proceedings  to  have  his  name  removed.  On  this  ground  the 
case  was  distinguished  from  Oakes  i;.  Turquand.^ 

In  Higgons  v.  Burton,^  a  discharged  clerk  of  one  of  plaintiff's  cus- 
tomers fraudulently  obtained  from  plaintiffs  goods  in  the  name  and  as 
being  for  the  account  of  the  customer,  and  sent  them  at  once  to  de- 
fendant, an  auctioneer,  for  sale.  Held,  that  there  had  been  no  sale, 
but  a  mere  obtaining  of  goods  from  plaintiff  on  false  pretences,  that 
no  property  passed,  and  that  defendant  was  liable  in  trover.  Plainly 
in  this  case  the  plaintiffs,  although  delivering  the  possession,  had  no 
intention  of  transferring  the  property  to  the  clerk,  and  the  latter, 
therefore,  could  transfer  none  to  the  auctioneer. 

In  Hardman  v.  Booth,^  the  plaintiff  went  to  the  premises  of  Gan- 

1  These  principles  were  re-affirmed  by  the  *  L.  B.  2  H.  L.  325. 

£x.  Ch.  in  Morrison  9.  The  Universal  Marine  *  26  L.  J.  Ex.  342. 

Ids.  Co.  L.  B.  8  £z.  197,  reversing  the  judg^  «  1  H.  &  C.  803 ;  32  L.  J.  Ex.  105 ;  Hoi- 

ment  of  the  Court  of  Exchequer,  lb.  40.  ling  v.  Fowler,  L.  B.  7  H.  L.  757 ;  Ex  parte 

*  L.  B.  4  H.  L.  64;  2  Ch.  604.  Bamett,  3  Ch.  D.  123. 
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dell  &  Com  a  firm  not  previously  known  to  him,  but  of  high  credit, 
to  make  sale  of  goods,  and  was  there  received  by  Edward  Gandell,  a 
clerk,  who  passed  himself  off  as  a  member  of  the  firm,  and  ordered 
goods,  which  were  supplied,  but  which  Edward  Gandell  sent  to  the 
premises  of  Gandell  &  Todd,  in  which  he  was  a  partner.  The 
plaintiff  knew  nothing  of  this  last-named  firm,  and  thought  he  was 
selling  to  "  Gandell  &  Co."  The  goods  were  pledged  by  Gandell 
&  Todd  with  the  defendant,  an  auctioneer,  who  made  band  fide  ad- 
vances on  them.  The  plaintiff's  action  was  trover,  and  was  main- 
tained, all  the  judges  holding  that  there  had  been  no  contract,  that 
the  property  had  not  passed  out  of  the  plaintiff,  and  that  the  defend- 
ant was  therefore  liable  for  the  conversion. 

And  in  Lindsay  v.  Cundy,^  the  same  principle  was  applied.  It  ap- 
peared that  a  person  named  Alfred  Blenkarn  had  hired  a  room  in  a  house 
looking  into  Wood  Street,  Cheapside,  and  from  there  had  written  to  the 
plaintiffs,  who  were  manufacturers,  proposing  to  purchase  goods  of 
them.  The  letters  were  headed,  '*  87,  Wood  Street,  Cheapside,*'  and 
the  signature,  ^^  Blenkarn  &  Co.,"  was  written  so  as  to  resemble  the 
name  "  Bleukiron  &  Co."  There  was  a  firm  of  good  repute,  who 
carried  on  business  at  128,  Wood  Street,  under  the  style  of  **  W. 
Blenkiron  &  Son."  The  plaintiffs,  who  were  aware  of  the  reputation 
of  the  firm  of  W.  Blenkiron  &  Son,  but  did  not  know  the  number  of 
their  house  of  business,  sent  the  goods,  addressed  to  ^^  Messrs.  Blenk- 
iron &  Co.,  87,  Wood  Street,  Cheapside."  Blenkarn  sold  some  of  the 
goods  thus  fraudulently  obtained  to  the  defendants,  who  were  bond 
fide  purchasers  for  value,  and  who  resold  them  in  the  ordinary  coarse 
of  business.  Blenkarn  was  afterwards  convicted  of  the  fraud.  In  an 
action  for  the  conversion  of  the  goods,  it  was  held  by  the  House  of 
Lords,  affirming  the  decision  of  the  Court  of  Appeal,  that,  as  the 
plaintiffs  had  no  knowledge  of,  and  never  intended  to  deal  with,  Blen- 
karn, no  contract  of  sale  had  ever  existed  between  them ;  that  the 
only  persons  with  whom  they  had  intended  to  deal  were  the  well- 
known  firm  of  Blenkiron  &  Co. ;  that  the  property  in  the  goods, 
therefore,  remained  in  the  plaintiffs,  and  the  defendants  were  liable 
for  their  value. 

In  1866,  Pease  v.  Gloahec,^  on  appeal  from  the  Admiralty  Court, 
was  twice  argued  by  very  able  counsel.  After  advisement,  the  Privy 
Council,  composed  of  Lord  Chelmsford,  Knight  Bruce,  and  Turner, 
L.  JJ.,  Sir  J.  T.  Coleridge,  and  Sir  E.  V.  Williams,  delivered  an  unan- 
imous decision. 

The  principle  laid  down  in  Kingsford  v.  Merry,  as  stated  by  the 
Court  of  Exchequer  (and  not  affected  by  the  reversal  of  their  judg- 

1  S  App.  Cm.  455;  tub  nom.  Cnndj  v.  s  l.  r.  i  p.  c.  220;  S  Moo.  P.  C.  N.  S- 
Lindsay,  8.  C.  2  Q.  B.  D.  96,  C.  A. ;  1  Q.  566.  And  see  Oakes  v,  Tarqaand,  L.  R.  2 
B.  D.  34S.  H.  L.  S25. 
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ment  in  the  Excheqner  Chamber),  was  affirmed  to  be  the  true  rale  of 
law,  viz. :  ^<  Where  a  vendee  obtains  possession  of  a  chattel,  with  the 
intention  by  the  vendor  to  transfer  both  the  property  and  possession, 
although  the  vendee  has  committed  a  false  and  fraudalent  misrepre- 
sentation in  order  to  effect  the  contract  or  obtain  the  possession,  the 
property  vests  in  the  vendee  until  the  vendor  has  done  some  act  to 
disaffirm  the  transaction ;  and  the  legal  consequence  is,  that  if,  before 
the  disaffirmance,  the  fraudulent  vendee  has  transferred  either  the 
i^hole  or  a  partial  interest  in  the  chattel  to  an  innocent  transferee,  the 
title  of  such  transferee  is  good  against  the  vendor.'' 

Baboock  i;.  Lawson,^  where  the  plaintiffs  were  pledgees  and  not  the 
owners  of  the  goods,  illustrates  the  same  principle.  The  plaintiffs 
had  made  advances  to  Dennis  Daly  &  Sons  on  the  security  of  certain 
flour,  warehoused  in  the  plaintiffs*  name.  The  defendants  subse- 
quently made  advances  to  Denis  Daly  &  Sons  on  the  security  of  a 
pledge  of  the  same  flour,  in  ignorance  of  the  prior  transaction  with 
the  plaintiffs,  and  Denis  Daly  &  Sons,  by  a  fraudalent  representa- 
tion that  they  had  sold  the  flour  to  the  defendants,  obtained  a  delivery 
order  for  it,  which  they  gave  to  the  defendants.  The  defendants  ac- 
cordingly obtained  possession  of  the  flour,  and,  the  advances  made  by 
them  not  being  repaid,  sold  it.  The  plaintiffs  sued  the  defendants  for 
conversion .  Heldt  that,  assuming  the  plaintiffs,  as  pledgees,  to  have 
ever  bad  a  special  property  in  the  flour,  they  must  be  taken  to  have 
intended  to  revest  the  whole  property  in  Denis  Daly  &  Sons,  in  or- 
der that  they  might  transfer  it  to  the  defendants  as  purchasers  ;  and 
that,  although  the  plaintiffs  might  have  revoked  the  delivery  order;  as 
being  procured  by  fraud,  so  long  as  the  flour  remained  in  the  hands  of 
Denis  Daly  &  Sons,  yet,  when  the  property  in  the  flour  had  been 
transferred  to  the  defendants  for  good  consideration,  the  title  of  the 
latter  was  indefeasible:  Cockbnrn,  C.  J.,  holding  the  analogy  be- 
tween the  case  under  consideration,  and  one  where  a  vendor  is  induced 
to  part  with  the  property  by  fraud,  to  be  complete ;  and  the  decision 
of  the  Queen's  Bench  Division  was  affirmed  on  appeal. 

And  in  this  case,  and  in  Moyce  v,  Newington,^  Cockburn,  C.  J., 
lays  down  in  the  broadest  possible  manner  that  the  Courts  were  pre- 
pared to  hold,  that,  when  one  of  two  innocent  parties  must  suffer  from 
the  fraud  of  a  third,  the  loss  should  fall  on  the  one  who  enabled  the 
third  party  to  commit  the  fraud,  citing  with  approval  the  decision  of 
the  Supreme  Court  of  Judicature  of  the  State  of  New  York  in  the 
case  of  Boot  i;.  French,^  where  the  preference  thus  given  to  the  right 
of  the  innocent  purchaser  is  treated  as  an  exception  to  the  general  law, 
and  is  rested  on  the  above  general  principle  of  equity. 

1  4  Q.  B.  D.  394 ;  affirmed  5  Q.  B.  D.  284,        >  13  Wendell,  570.  And  see  the  American 
C.  A.  decUiont,  cited  po$t,  p.  379. 

s  4  Q.  B.  D.  32,  anU,  p.  13. 
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§  444.  It  is  a  fraud  on  the  vendor  to  prevent  other  persons  from 
bidding  at  an  auction  of  the  goods  sold,  and  where  the  buyer  had,  by 
an  address  to  the  company  assembled  at  the  auction,  persuaded  them 
that  he  had  been  wronged  by  the  vendor,  and  that  they  ought  not 
to  bid  against  the  buyer,  the  purchase  by  him  was  held  to  be  fraadu- 
lent  and  void.^ 

§  445.  Where  the  fraud  on  the  vendor  consists  in  the  defendant's 
inducing  him,  by  false  representations,  to  sell  goods  to  an  insolvent 
third  person,  and  then  obtaining  the  goods  from  that  third  person, 
the  price  may  be  recovered  from  the  defendant  as  though  he  had 
bought  directly  in  his  own  name,  for  his  possession  of  the  vendor's 
goods,  unaccounted  for,  implies  a  contract  to  pay  for  them,  and  he 
cannot  account  for  hid  possession,  save  through  his  own  fraud,  which  he 
is  not  permitted  to  set  up  in  defence.^ 

In  Biddle  v.  Levy,^  the  defendant  told  plaintiff  that  he  was  about 
to  Retire  from  business  in  favour  of  his  son,  who  was  a  youth  of  seven- 
teen years  of  age,  but  would  watch  over  him.  He  then  introdaoed 
his  son  to  the  plaintiff,  who  sold  to  the  son  goods  to  the  value  of  800L 
The  representations  were  false  and  fraudulent,  and  Gibbs,  C.  J.,  held 
an  action  for  goods  sold  and  delivered  to  be  maintainable  against  the 
father. 

These  two  cases  probably  rest  on  the  principle  that  the  nominal 
purchasers  were  secret  agents,  buying  for  the  parties  committing  the 
fraud,  who  were  really  the  undisclosed  principals.^ 

§  446.  Where,  however,  the  fraud  on  the  vendor  is  effected  by 
means  of  assurances  given  by  a  third  person  of  the  buyer's  solvency 
and  ability,  the  proof  that  such  assurances  were  made  must  be  in 
writing,  as  required  by  the  6th  section  of  Lord  Tenterden's  Act  (9 
Geo.  IV.  c.  14),  which  provides  *^  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  or  by  reason  of  any  representation 
or  assurance  made  or  given  concerning  or  relating  to  the  character, 
conduct,  credit,  ability,  trade,  or  dealings  of  any  other  person,  to  the 
intent  or  purpose  that  such  other  person  may  obtain  credit^  money,  or 
goods  upon,^  unless  such  representation  or  assurance  be  made  in  writ- 
ing, signed  by  the  party  to  be  charged  therewith." 

The  construction  of  this  section  was  much  debated  in  the  case  of 
Lyde  v.  Barnard,^  in  which  the  judges  of  the  Exchequer  were  equally 
divided,  but  the  case  had  no  reference  to  a  sale  of  goods.  In  Haslock 
V.  Ferguson,^  the  action  was  against  the  defendant  for  an  alleged 
fraudulent  declaration  to  the  plaintiff  that  one  Barnes  was  of  fair  char- 

1  FuUer  t^.  Abrahams,  S  B.  &  B.  116.  for  '*  thereupon  " :  perhaps  the  words  onght 

'  Hill  t^.  Perrott,  3  Taunt.  274.  to  be  *'  money  or  goods  npon  credit."    See 

*  1  Stark.  20.  remarks  of  the  judges  in  Lyde  v.  Barnard,  1 

*  Thompson  v,  Darenport,  2  Sm.  L.  C.  at  M.  &  W.  101. 

p.  387.  •  7  A.  &  E.  86. 

*  This  word  "  npon  "  is,  perhaps,  a  mistake 
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acter,  by  which  representation  the  plaintiff  was  induced  to  sell  goods 
to  Barnes,  the  proceeds  of  which  were  partly  applied  to  the  benefit  of 
the  defendant.  The  Court  held  that  parol  evidence  of  the  alleged 
representation  was  .inadmissible,  overruling  a  distinction  which  Sir 
John  Campbell,  for  the  plaintiff,  attempted  to  support,  ^^  that  the  gist 
of  the  action  was  not  the  misrepresentation  of  character,  but  the  wrong- 
ful acquisition  of  property  by  the  defendant.*' 

In  Devaux  v.  Steinkeller,^  it  was  held  that  a  representation  made 
by  a  partner  of  the  credit  of  his  firm  was  a  representation  of  the  credit 
of  '^  another  person  "  within  the  meaning  of  this  statute ;  and  in  Wade 
V.  Tatton,^  in  the  Exchequer  Chamber,  that,  where  there  were  both 
verbal  and  written  representations,  an  action  will  lie  if  the  written 
representations  were  a  material  part  of  the  inducement  to  give  credit. 

§  447.  The  effect  of  concealment  or  false  representations  made  by 
the  buyer  with  a  view  to  induce  the  owner  to  take  less  for  his  goods 
than  he  would  otherwise  have  done,  does  not  appear  to  have  been  often 
considered  by  the  Coui-ts.  Chancellor  Kent  carries  the  doctrine  on 
the  subject  of  fraud  much  further  than  could  be  shown  to  be  maintain- 
able by  decided  cases,  and  states  it  in  broader  terms  than  are  deemed 
tenable  by  the  later  editors  of  his  Commentaries.^  Under  the  head  of 
'*  Mutual  Disclosures,"  he  lays  down,  in  relation  to  sales,  the  proposi- 
tion that,  ^^  as  a  general  rule,  each  party  is  bound  to  communicate  to 
the  other  his  knowledge  of  the  material  facts,  provided  he  knows  the 
other  to  be  ignorant  of  them,  and  they  be  not  open  and  naked,  or 
equally  within  the  reach  of  his  observation." 

§  448.  The  courts  of  equity  even  fall  far  short  of  this  principle,  and 
both  Lord  Thurlow  and  Lord  Eldon  held  that  a  purchaser  was  not 
bound  to  acquaint  the  vendor  with  any  latent  advantage  in  the  estate. 
In  Fox  V.  Mackreth,^  Lord  Thurlow  was  of  opinion  that  the  pur- 
chaser was  not  bound  to  disclose  to  the  seller  the  existence  of  a  mine 
on  the  land,  of  which  he  knew  the  9eUer  was  ignorant^  and  that  a  Court 
of  Equity  could  not  set  aside  the  sale,  though  the  estate  was  purchased 
for  a  price  of  which  the  mine  formed  no  ingredient.  Lord  Eldon  ap- 
proved this  ruling  in  Turner  v.  Harvey.^  But  in  the  latter  case  Lord 
Eldon  also  held  that  if  the  least  word  be  dropped  by  the  purchaser  to 
mislead  the  vendor  in  such  a  case,  the  latter  will  be  relieved ;  and  his 
lordship  accordingly  decided  that  the  agreement  for  the  sale  in  that 
case  should  be  given  up  to  be  cancelled.  The  facts  were  that  the  pur- 
chaser of  a  reversionary  interest  had  concealed  from  the  seller  that  a 
death  had  occurred  by  which  the  value  of  the  reversionary  interest  was 
materially  increased. 

1  6  Binfif.  K.  C.  84.  •  3  Kent,  483,  12th  ed. 

>  25  L.  J.  C.  P.  240.    See,  also,  Swan  v.  «  2  Bro.  C.  C.  400.    For  the  judfi^ment  of 

Pbillipe,  8  A.  &  E.  745 ;    Tarnley  v.  Mc-  Lord  Thurlow,  see  2  Cox  Eq.  Cas.  320. 

Gregor,  6  M.  &  S.  46;  Paslej  v.  Freeman,  *  Jacob,  178. 
3  T.  B.  51. 
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§  449.  At  common  law,  the  only  case  decided  in  banco,  that  has 
been  found  on  this  point  is  Vernon  v.  Keys,^  in  which  the  declaration 
was  in  case,  and  a  verdict  was  given  for  the  plaintiff  on  the  third 
count,  which  alleged  that  the  plaintiff,  being  desirous  of  selling  his 
interest  in  the  business,  stock-in-trade,  &c.,  in  which  he  was  engaged 
with  defendant,  was  deceived  by  the  fraudulent  representation  of  the 
defendant,  pending  the  treaty  for  the  sale,  that  the  defendant  was 
about  to  enter  into  partnership  to  carry  on  the  business  with  other 
persons  whose  names  defendant  refused  to  disclose^  and  that  these  per- 
sons  would  not  consent  to  give  plaintiff  a  larger  price  than  4,500{.  for 
his  share,  while  the  truth  was  that  these  persons  were  willing  that  the 
defendant  should  give  as  much  as  6,2912.  Ss.  Qd.  The  judgment  in 
favour  of  plaintiff  was  arrested.  Lord  EUenborough  giving  the  opinion 
of  the  Court  after  advisement.  His  lordship  said  that  the  cause  of 
action  as  alleged  amounted  to  nothing  more  than  a  false  reason  given 
by  the  defendant  for  his  limited  offer,  and  that  this  could  not  maintain 
the  verdict,  unless  it  was  shown  ^^  that  in  respect  of  some  considera- 
tion or  other,  existing  between  the  parties  to  the  treaty,  or  upon  some 
general  rule  or  principle  of  law,  the  party  treating  for  a  purchase  is 
bound  to  allege  truly,  if  he  state  at  all,  the  motives  which  operate  with 
him  for  treating,  or  for  making  the  offer  he  in  fact  makes.  A  seller 
is  unquestionably  liable  to  an  action  of  deceit  if  he  fraudulently  mis- 
represent the  quality  of  the  thing  sold  to  be  other  than  it  is,  in  some 
particulars  which  the  buyer  has  not  equal  means  with  himself  of  knouh 
ing^  or  if  he  do  so  in  such  manner  as  to  induce  the  buyer  to  forbear 
making  the  inquiries  which,  for  his  own  security  and  advantage,  he 
would  otherwise  have  made.  But  is  a  buyer  liable  to  an  action  of  de- 
ceit for  misrepresenting  the  seller's  chance  of  sale,  or  the  probability 
of  his  getting  a  better  price  for  his  commodity  than  the  price  which 
such  proposed  buyer  offers  ?  I  am  not  aware  of  any  case  or  reoc^- 
nised  principle  of  law  upon  which  such  a  duty  can  be  considered  as 
incumbent  upon  a  party  bargaining  for  a  purchase.  It  appears  to  be 
a  false  representation  in  a  matter  merely  gratis  dictum^  by  the  bidder, 
in  respect  to  which  the  bidder  was  under  no  legal  pledge  or  obligation 
to  the  seller  for  the  precise  accuracy  and  correctness  of  his  statement, 
and  upon  which,  therefore,  it  was  the  seller's  own  indiscretion  to  rely, 
and  for  the  consequences  of  which  reliance  therefore  he  can  maintain 
no  action." 

When  the  case  came  before  the  Exchequer  Chamber,^  Puller,  in 
argument,  insisted  that  the  false  representation  made  by  defendant 
was  on  a  matter  of  fact^  not  of  opinion^  and  that  there  was  no  case  in 
which  it  had  been  held  that  an  action  would  not  lie  under  such  circum- 
stances ;  but  the  Court  would  hear  no  reply,  and  at  once  confirmed 
the  judgment.  Sir  James  Mansfield,  C.  J.,  simply  saying:  "  The  ques- 

1  1 2  East,  632,  and  in  £z.  Ch.  4  Taont  4S8.  <  4  Taant.  48S. 
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tion  18  whether  the  defendant  is  bound  to  disclose  the  highest  price  he 
chooses  to  give,  or  whether  he  be  not  at  liberty  to  do  that  as  a  purchaser 
which  every  seller  in  this  town  does  every  day,  who  tells  every  false- 
hood he  can  to  induce  a  buyer  to  purchase." 

§  460.  In  Jones  v.  Franklin,^  coram  Rolfe,  B.,  at  Nisi  Prius,  the  ac- 
tion was  trover^  and  the  circumstances  were  that  the  plaintiffs,  assign- 
ees of  a  bankrupt,  were  owners  of  a  policy  for  999/.,  on  the  life  of  one 
George  Laing,  and  early  in  1840  had  endeavoured  through  their  attor- 
ney to  sell  it  for  40Z.,  but  could  find  no  purchaser.  Defendant  knew 
this  fact.  On  the  15th  of  August  Laing  became  suddenly  very  ill,  and 
he  died  on  the  20th.  On  the  18th  defendant  employed  one  Cook  to 
buy  the  policy  for  the  defendant,  and  to  give  as  much  as  sixty  guineas 
for  it.  The  vendor  asked  Cook,  when  he  applied  to  buy  it,  what  he 
thought  it  would  be  worth,  and  Cook  said  about  sixty  guineas.  Cook 
and  the  defendant  both  knew  that  Laing  was  in  imminent  danger,  but 
did  not  inform  the  vendor,  who  was  ignorant  of  it,  and  sold  the  policy 
at  that  price,  supposing  Laing  to  be  in  good  health.  Rolfe,  B.,  said, 
*' there  could  be  no  doubt  such  conduct  was  grossly  dishonourable. 
But  he  had  no  difficulty  in  going  further  than  this,  and  telling  the 
jury  that  if  they  believed  the  facts  as  stated  on  the  part  of  the  plain- 
tiffs, the  defendant's  conduct  amounted  to  legal  fraud,  and  he  could 
not  set  up  any  title  to  the  policy  so  acquired." 

It  does  not  seem  possible  to  reconcile  this  case  with  Vernon  v.  Keys. 
In  both  cases  the  purchasers  made  a  false  representation.  But  in 
Vernon  v.  Keys,  the  falsehood  was  volunteered^  and  misrepresented  a 
fact ;  whereas  in  Jones  v.  Franklin,  the  buyer's  statement,  through 
his  agent,  that  the  policy  was  worth  about  sixty  guineas,  was  only 
made  in  answer  to  a  question  of  the  vendor  as  to  his  opinion^  and,  ac- 
cording to  Lord  Ellenborough,  the  buyer  was  *'  under  no  legal  duty  or 
obligation  to  the  seller  for  the  precise  accuracy  of  his  statement,*'  and 
the  seller  could  maintain  no  action  for  ^*  the  consequences  of  his  own 
indiscretion  in  relying  on  it."  There  was,  perhaps,  enough  in  the  case 
to  bring  it  within  the  principle  of  equity  laid  down  by  Lord  Eldon  in 
Turner  v.  Harvey,^  but,  dishonourable  and  unfair  as  was  the  conduct 
of  the  buyer,  it  would  be  difficult  to  show,  on  authority,  that  it  was 
in  law  such  a  fraud  as  vitiated  the  sale. 

§  451.  In  America  it  has  been  held,  that  if  a  purchaser  make  false 
and  fraudulent  representations  as  to  his  own  solvency  and  means  of 
payment,  and  thereby  induces  the  vendor  to  sell  to  him  on  credit,  no 
right  either  of  property  or  possession  is  acquired  by  the  purchaser, 
and  the  vendor  would  be  justified  in  retaking  the  property,  provided 
he  could  do  so  without  violence.^ 

1  2  Moo.  &  B.  348.  504  ;  Johnson  v.  Peck,  1   Wood.  &  Min. 

*  Jac  169.  (Mass.)  334 ;  Mason  o.  Crosby,  1  Wood.  & 

*  Hodgedon  v.  Hobard,  18  Vermont  B.    Min.  342. 
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And  tbe  Supreme  Court  of  the  United  States  has  decided  that  a 
purchaser  of  goods,  who,  without  making  any  fraudulent  representa- 
tions as  to  his  solvency,  conceals  from  the  vendor  his  insolvent  condi- 
tion, and  thereby  induces  him  to  sell  the  goods  on  credit,  is  guilty  of 
such  a  fraud  as  entitles  the  vendor  to  disaffirm  the  contract  and  re- 
cover the  goods,  if  in  the  mean  time  no  innocent  person  has  acqaired 
an  interest  in  them.^  It  would  seem,  therefore,  that  in  America,  as 
in  England,  the  contract  is  treated  as  voidable,  and  not  void.  Some 
of  the  decisions,  however,  given  in  the  States,  proceed  upon  the  prin- 
ciple that,  where  the  buyer  does  not  intend  to  pay  for  the  goods,  the 
contract  is  absolutely  void  (except  by  estoppel  as  against  the  buyer,  if 
the  vendor  chooses  to  affirm  it),  because  it  is  not  the  intention  of  both 
parties  to  be  bound  by  it.^  In  both  countries,  however,  the  rights  of 
innocent  purchasers  from  a  fraudulent  vendee  are  protected,  and  it 
seems  to  be  of  no  practical  importance  whether  the  protection  is 
granted  on  the  ground  that  the  original  contract  of  sale  is  valid 
until  disaffirmed,  or  whether  this  result  follows  from  the  equitable 
doctrine  that,  when  one  of  two  innocent  parties  must  suffer  from  the 
fraud  of  a  third,  the  loss  should  fall  on  the  one  who  enabled  the  third 
party  to  commit  the  fraud. 

SECTION  in. — PEAUD  ON  THE  BUrEE. 

§  452.  In  every  case  where  a  buyer  has  been  imposed  on  by  the 
fraud  of  the  vendor,  he  has  a  right  to  repudiate  the  contract,  a  right 
correlative  with  that  of  the  vendor  to  disaffirm  the  sale  when  he  has 
been  defrauded.  The  buyer  under  such  circumstances  may  refuse  to 
accept  the  goods  if  he  discover  the  fraud  before  delivery,  or  return 
them  if  the  discovery  be  not  made  till  after  delivery  ;  and  if  he  has 
paid  the  price,  he  may  recover  it  back  on  offering  to  return  the  goods 
in  the  same  state  in  which  he  received  them.'  And  this  ability  to 
restore  the  thing  purchased  unchanged  in  condition  is  indispensable 
to  the  exercise  of  the  right  to  rescind,  so  that,  if  the  purchaser  has 
innocently  changed  that  condition  while  ignorant  of  the  fraud,  he  can- 
not rescind.^ 

But  the  contract  is  only  voidable^  not  voidy  and  if  after  discovery  of 
the  fraud  he  acquiesces  in  the  sale  by  express  words  or  by  any  un- 
equivocal act,  such  as  treating  the  property  as  his  own,  his  election 
will  be  determined,  and  he  cannot  afterwards  reject  the  property. 
Mere  delay  also  may  have  the  same  effect,  if,  while  deliberating,  the 

1  Donaldson  v.  Farwell,  3  Otto.  631 ;  see,  C.  J.,  in  Moyce  v,  Newington,  4  Q.  B.  D.  35, 

also.  Root  V.  French,  13  Wendell,  570.  ante,  p.  375. 

>  Per  Doe,  J.,  in  Stewart  v.  Emerson,  52  *  Clarke  t^.  Dickson,  E.,  B.  &  B.  148,  and 

New  Hampshire,  301,  at  p.  318,  where  all  the  27  L.  J.  Q.  B.  223 ;  Murray  v.  Mann,  S  Ex. 

authorities,  English  and  American,  are  dis-  538 ;  Street  v.  Blay,  2  B.  &  Ad.  456. 

cussed ;  and  see  the  remarks  of  Cockbam,  *  Western  Bank  of  Scotland  v.  Addie,  L. 

B.  1  Sc.  App.  145  ;  cases,  ante,  at  p.  365. 
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position  of  the  vendor  has  been  altered  ;  ^  and  the  result  will  not  be 
affected  by  the  buyer's  subsequent  discovery  of  a  new  incident  in  the 
fraad,  for  this  would  not  confer  a  new  right  to  rescind,  but  would 
merely  confirm  the  previous  knowledge  of  the  fraud. 

§  453.  These  principles  are  well  illustrated  injthe  case  of  Campbell 
V.  Fleming.^  The  plaintiff,  deceived  by  false  representations  of  the 
defendant,  purchased  shares  in  a  mining  company.  After  the  purchase 
he  discovered  the  fraud,  and  that  the  whole  scheme  of  the  company 
was  a  deception.  The  action  was  brought  to  recover  the  purchase- 
money  that  he  had  paid.  But  it  appeared  that  subsequently  to  the 
discovery  of  the  fraud,  the  plaintiff  had  treated  the  shares  as  his  own, 
by  consolidating  them  with  other  property  in  the  formation  of  a  new 
company,  in  which  he  sold  shares,  and  realized  a  considerable  sum. 
The  plaintiff  then  endeavoured  to  get  rid  of  the  effect  of  the  confir- 
mation of  the  contract,  resulting  from  his  dealing  with  the  shares  as 
his  own,  by  showing  that  at  a  still  later  period  he  had  discovered  an- 
other fact,  namely,  that  only  5,0002.  had  been  paid  for  the  purchase  of 
property  by  the  mining  company,  although  it  was  falsely  represented 
to  the  plaintiff  when  he  took  the  shares  that  the  outlay  had  been 
35,000Z.  The  plaintiff  was  nonsuited  by  Lord  Denroan,  and  on  the 
motion  for  new  trial  all  the  judges  held  the  nonsuit  right.  Little- 
dale,  J.,  said  :  ^^  After  the  plaintiff  learned  that  an  imposition  had 
been  practised  on  him,  he  ought  to  have  made  his  stand.  Instead  of 
doing  so,  he  goes  on  dealing  with  the  shares,  and  in  fact  disposes  of 
some  of  them.  Supposing  him  not  to  have  had  at  that  time  so  full  a 
knowledge  of  the  fraud  as  he  afterwards  obtained,  he  had  given  up  his 
right  of  ohjection  by  dealing  with  the  property  after  he  had  once  discov- 
ered that  he  had  been  imposed  upon^  Parke,  J.,  said :  ^^  After  the 
plaintiff,  knowing  of  the  fraud,  had  elected  to  treat  the  transaction  as 
a  contract,  he  had  lost  his  right  of  rescinding  it ;  and  the  fraud  could 
do  no  more  than  entitle  him  to  reseind.^^  Patteson,  J.,  concurred,  and 
said :  ^^  Long  afterwards  he  discovers  a  new  incident  in  the  fraud. 
This  can  only  be  considered  as  strengthening  the  evidence  of  the  orig- 
inal fraud ;  and  it  cannot  revive  the  right  of  repudiation  which  has  been 
once  waived"  Lord  Den  man,  C.  J.,  said :  "  There  is  no  authority  for 
saying  that  a  party  must  know  all  the  incidents  of  a  fraud  before  he 
deprives  himself  of  the  right  of  rescinding,^''  * 

The  very  recent  case  of  Redgrave  v.  Hurd  *  before  the  Court  of 
Appeal  decides  two  important  points  with  reference  to  the  buyer's 
right  to  have  a  contract  rescinded  on  the  ground  of  fraud  :  — 

^  CloQgh  o.  London  &  North  Western  *  20  Cb.  D.l,  C  A.  (reversing  the  decision 
Railway  Co.  antty  pp.  366  and  368.  of  Fry,  J.),  where  the  opinions  of  Lords  Cotr 
^  1  A.  &  £.  40.  tenbam  and  Brougham  and  Earl  Devon,  in 
*  See  anf«,p.  366,  as  to  election,  and  the  Attwood  v.  Small,  6  CI.  &F.232,  relied  upon 
case  -of  Clongh  v.  London  &  North  West-  in  the  court  below,  are  considered  and  ex- 
em  Railway  Co.  L.  R.  7  £x.  26,  there  plained  by  Jessel,  M.  R.  at  pp.  14-17. 
cited* 
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1.  When  the  seller  has  made  a  false  representation  which  from  iU 
nature  might  induce  the  buyer  to  enter  into  the  contract  on  the  faith 
of  it,  it  will  be  inferred  that  the  buyer  was  indnced  thereby  to  enter 
into  the  contract,  and  it  does  not  rest  with  him  to  show  that  he  in  fact 
relied  upon  the  representation. 

In  order  to  displace  this  inference  the  seller  must  prove  either  that 
the  buyer  had  knowledge  of  facts  which  showed  the  representation  to 
be  untrue,  or  that  he  expressly  stated  in  terms  or  showed  by  his  con- 
duct that  he  did  not  rely  upon  the  representation,  but  acted  upon  his 
own  judgment. 

2.  Where  the  bnyer  relies  on  the  seller's  representation,  he  is  not 
deprived  of  his  right  to  relief  because  he  had  the  means  of  discovering 
that  the  representation  was  false. 

§  464.  The  rules  of  law  defining  the  elements  which  are  essential  to 
constitute  such  fraud  as  will  enable  a  purchaser  to  avoid  a  sale  were 
long  in  doubt,  and  there  was  specially  a  marked  conflict  of  opinion  be- 
tween the  Court  of  Queen's  Bench  and  the  Exchequer,  until  the  deci- 
sions of  the  Exchequer  Chamber  in  Evans  v.  Collins,^  in  1844,  and 
Ormrod  v.  Huth,^  in  1846,  established  the  true  principle  to  be  that  a 
repre9entation^  false  infact^  gives  no  right  of  action  if  innocently  made 
by  a  party  who  believes  the  truth  of  what  he  asserts ;  and  that,  in 
order  to  constitute  fraud,  there  must  be  a  false  representation  knomngly 
made^  u  e.  a  etmeurrence  of  fraudulent  intent  and  falee  representation. 
And  a  false  representation  is  knowingly  made  when  a  party^fora 
fraudulent  purpose^  states  what  he  does  not  believe  to  be  true^  even 
though  he  may  have  no  knowledge  on  the  iubjeet.  These  decisions 
bring  back  the  law  almost  exactly  to  the  point  at  which  it  was  left  by 
the  King's  Bench  in  the  great  leading  oases  of  Pasley  v.  Freeman,^  and 
Haycraft  v.  Creasy,^  decided  in  1789  and  1801. 

The  above  rules  must  be  taken  subject  to  the  qualification  herein* 
after  noticed  (jpost^  p.  888)  with  regard  to  reckless  statements. 

The  effect  of  innocent  misrepresentation  as  causing  Mistake  or 
Failure  of  Consideration  has  been  treated  ante^  pp.  846  et  seq. 

In  the  former  of  these  cases  it  was  held,  that  a  false  affirmation 
made  by  the  defendant,  with  intent  to  defraud  the  plaintiff,  whereby 
the  plaintiff  receives  damage,  is  the  ground  of  an  action  upon  the 
case  in  the  nature  of  deceit ;  and  that  such  action  will  lie  though  the 
defendant  may  not  benefit  by  the  deceit,  nor  collude  with  the  person 
who  is  to  benefit  by  it.  Pasley  v.  Freeman  was  an  action  brought 
against  a  party  for  damages,  for  falsely  representing  a  third  person  to 
be  one  whom  the  plaintiff  could  safely  trust,  the  defendant  well  know- 
ing that  this  was  not  true. 

In  the  latter  case,  Haycraft  v.  Creasy,  it  was  held,  that  an  action  of 

1  6  Q.  B.  820.  s  8  T.  R.  61 ;  8  8m.  L.C.66,8th  ed. 

•  U  M.  &  W.  650.  4  2  Bast,  92. 
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deceit  would  not  lie  upon  similar  false  representations,  though  the 
party  affirmed  that  he  spoke  of  his  own  knowledge,  if  the  representa' 
tion$  were  made  band  fide  with  a  bel^f  in  their  truth. 

After  a  aeries  of  intervening  oases,  that  of  Foster  v.  Charles,^  came 
twice  before  the  Common  Pleas  in  1880  and  1831,  and  was  deliber- 
ately approved  and  followed  by  the  Queen's  Bench  in  Polhill  v.  Wal- 
ter,^ in  1832.  It  was  held  in  these  cases  unnecessary  to  prove  '^  a 
corrupt  motive  of  gain  to  the  defendant,  or  a  wicked  motive  of  injury 
to  the  plaintiff.  It  is  enough  if  a  representation  is  made  which  the 
party  making  it  knows  to  he  untrue,  and  which  is  intended  by  him,  or 
which,  from  the  mode  in  which  it  is  made,  is  ealeulated  to  induce 
another  to  act  on  the  faith  of  it  in  such  a  way  as  that  he  may  incur 
damage,  and  that  damage  is  actually  incurred.  A  wilful  falsehood  of 
such  a  nature  is,  in  the  legal  sense  of  the  word,  9k  frauds 

And  upon  the  question  of  motive  the  judgment  in  Polhill  v.  Walter 
is  fully  confirmed  by  the  observations  of  Lord  Cairns  in  Peek  t;.  Gur- 
ney,^  who  says :  '^  In  a  civil  proceeding  of  this  kind  all  that  your  lord- 
ships have  to  examine  is  the  question.  Was  there  or  was  there  not 
misrepresentation  in  point  of  fact  ?  and  if  there  was,  however  innocent 
the  motive  may  have  been^  your  lordships  will  be  obliged  to  arrive  at 
the  consequences  which  properly  would  result  from  what  was  done.'* 

§  455.  While  the  authorities  stood  in  this  condition,  the  cases  of 
Cornfoot  v.  Fowke  ^  and  Fuller  v.  Wilson  ^  were  decided,  the  former  in 
the  Exchequer,  in  1840,  and  the  latter  in  the  Queen's  Bench,  in  1842, 
the  judges  in  the  latter  case  expressly  declining  to  follow  the  ruling  in 
the  former,  and  adopting  in  preference  the  dissenting  opinion  of  Lord 
Abinger. 

Cornfoot  v.  Fowke*  was  a  case  in  which  the  defendant  refused  to 
comply  with  an  agreement  to  take  a  furnished  house,  on  the  ground 
that  he  had  been  defrauded  by  the  plaintiff  and  others  in  collusion 
with  him.  The  house  bad  been  represented  to  the  defendant  by  plain- 
tiff's agent  as  being  entirely  unobjectionable,  whereas  the  adjoining 
house  was  a  brothel  and  a  nuisance,  which  was  compelling  people  in 
the  neighbourhood  to  leave  their  houses.  This  fact  was  known  to  the 
plaintiff  J  bat  was  not  known  to  his  agents  who  made  the  representation, 
and  the  plaintiff  did  not  know  that  the  representation  had  been  made. 
All  the  cases,  from  the  leading  one  of  Pasley  v.  Freeman,^  were  cited 
in  argument,  and  the  majority  of  the  Court,  Rolfe,  Alderson,  and 
Parke,  BB.,  held  the  defence  unavailing,  while  Lord  Abinger,  C.  B., 
said  that  the  opposite  conclusion  was  so  plain  as  not  to  admit  a  doubt 
in  his  mind,  but  for  the  dissent  of  his  brethren. 

^  6  Bing.  396,  and  7  Bing.  105.  «  6  IL  ft  W.  85S. 

>  3  B.  &  Ad.  122.  A  3  Q.  B.  58. 

>  L.  B.  6  H.  Ii.  at  p.  409,  and  see  LeddeQ  •  6  M.  &  W.  358. 
V.  McDoagall, 29  W.  B.403,  C.  A.  7  s  T.  B.51. 
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Rolfe,  B.,  held  the  question  to  be  one  as  to  the  power  of  an  ageot 
^^  to  affect  his  principal  by  a  representation  collateral  to  the  contraet. 
To  do  this,  it  is  essential  ,  .  .  to  bring  home  fraud  to  the  prinapal, 
and  ...  all  the  facts  are  consistent  with  the  hypothesis  that  the 
plaintiff  innocently  gave  no  directions  whatever  on  the  subject,  sup- 
posing that  the  intended  tenant  would  make  the  necessary  inquiries  for 
himself." 

Alderson,  B.,  said  :  ^^Here  the  representation,  though  false,  was  be- 
lieved by  the  agent  to  be  true.  He  therefore,  if  the  case  stopped  here, 
has  been  guilty  of  no  fraud.  ...  It  is  said  that  the  knowledge  on 
the  part  of  the  principal  is  sufficient  to  establish  the  fraud.  If,  indeed, 
the  principal  had  instructed  his  agent  to  make  the  false  statement, 
this  would  be  so,  although  the  agent  would  be  innocent  of  any  deceit; 
but  this  fact  also  fails.  ...  I  think  it  impossible  to  sustain  a  chai^ 
of  fraud  when  neither  principal  nor  agent  has  committed  any,  —  the 
principal,  because,  though  he  knew  the  fact,  he  was  not  cognisant  of 
the  misrepresentation  being  made,  nor  even  directed  the  agent  to  make 
it ;  and  the  agent,  because,  though  he  made  a  misrepresentation,  yet 
he  did  not  know  it  to  be  one  at  the  time  he  made  it,  but  gave  his 
answer  bonafide.^^ 

Parke,  B.,  pointed  out  that  the  representation  was  no  part  of  the 
contract,  which  was  in  writing,  and  therefore  it  could  not  affect  the 
rights  of  the  parties,  except  on  the  ground  that  it  was  fraudulent.  Ou 
the  simple  facts,  each  person  was  innocent,  because  the  plaintiff  made 
no  false  representation  himself,  and,  although  his  agent  did,  the  agent 
did  it  innocently,  not  knowing  it  to  be  false ;  and  the  proposition 
seemed  untenable  that,  if  each  was  innocent,  the  act  of  either  or  both 
could  be  a  fraud.  It  was  conceded  that  an  innocent  principal  would 
be  bound  if  his  agent  committed  a  frnud,  but  in  the  case  presented, 
the  agent  acted  without  fraudulent  intent.  It  was  also  conceded  that 
**'  if  the  plaintiff  not  merely  knew  of  the  nuisance,  but  purposely  em- 
ployed an  ignorant  agent,  suspecting  that  a  question  would  be  asked 
of  him,  and  at  the  same  time  suspecting  or  believing  that  it  would  by 
reason  of  such  ignorance  be  answered  in  the  negative,  the  plaintiff 
would  unquestionably  be  guilty  of  a  fraud."  ^  His  lordship  deemed  it 
immaterial  whether  the  making  of  such  representations  as  were  made 
by  the  agent  was  within  the  scope  of  his  authority  or  not,  as  they 
could  not  affect  the  contract  xxnleoB  fraudulent.  Lord  Abinger,  C.  B., 
gave  an  elaborate  dissenting  opinion,  in  which  he  held  ^Hhat  it  is 
not  correct  to  suppose  that  the  legal  definition  of  fraud  and  covin 
necessarily  includes  any  degree  of  moral  turpitude ;  .  .  .  the  war- 
ranty of  a  fact  which  does  not  exist,  or  the  representation  of  a  ma- 
terial fact  contrary  to  the  truth,  are  both  said  in  the  language  of  the 
law  to  be  fraudulent,  although  the  party  making  them  suppose  them 

1  See  LadgAter  v.  Love,  44  L.  T.  N.  8. 694,  C.  A. ;  po$t,  p.  391. 
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to  be  correct ; ''  that  there  was  not  a  total  absence  of  moral  turpitude 
in  the  agent,  even  upon  the  presumption  that  he  was  wholly  ignorant 
of  the  matter ;  that  ^^  nothing  can  be  more  plain  than  that  the  prin- 
cipaly  though  not  bound  by  the  rept'esentation  of  his  agent,  cannot 
take  advantage  of  a  contract  made  under  the  false  representation  of  an 
agent,  whether  that  agent  was  authorized  by  him  or  not  to  make  such 
representation  ; "  that  it  did  not  follow,  because  the  plaintiff  was  not 
boixnd  by  the  representation  of  the  agent,  even  if  made  without  au- 
thority, that  ^^  he  is  therefore  entitled  to  bind  another  man  to  a  con- 
tract obtained  by  the  false  representation  of  that  agent.  It  is  one 
thing  to  %ay  that  h^  may  avoid  a  contract  if  his  agent  without  his  au- 
thority has  inserted  a  warranty  in  the  contract,  and  another  to  %ay  that 
he  may  enforce  a  contract  obtained  by  means  of  a  false  representation 
made  by  his  agents  because  the  agent  had  no  authority."  (See  obser- 
vations on  this  case,  post^  p.  891.) 

§  456.  In  Fuller  v.  Wilson,^  which  was  an  action  on  the  case  for  a 
false  representation,  the  Queen's  Bench,  through  Lord  Denman,  C.  J., 
declined  to  take  any  ground  other  than  the  broad  proposition  of  Lord 
Abinger,  which  they  adopted,  ^^  that,  whether  there  was  a  moral  fraud 
or  not,  if  the  purchaser  tvas  actually  deceived  in  his  bargain^  the  law 
wUl  relieve  him  from  it.  We  think  the  principal  and  his  agent  are  for 
this  purpose  completely  identified,  and  that  the  question  is  not  what 
was  passing  in  the  mind  of  either,  but  whether  the  purchaser  was  in 
fact  deceived  by  them  or  either  of  them.^^ 

The  conflict  of  opinion  cannot  be  more  plainly  stated.  The  Queen's 
Bench  thought  the  sole  test  was  whether  the  purchaser  was  deceived  by 
an  untrue  statement  into  making  the  bargain.  The  Court  of  Exchequer 
thought  it  further  necessary  that  the  party  making  the  untrue  state- 
ment shoidd  know  it  to  be  untrue. 

Fuller  V.  Wilson  was  reversed  in  error ,^  solely  on  the  ground  that 
the  facts  of  the  case  did  not  show  any  misrepresentation  on  the  part  of 
the  vendor,  but  only  the  purchaser's  own  misapprehension ;  and  Tin- 
dal,  C.  J.,  in  delivering  the  opinion,  stated  that  the  Court  did  *^  not 
enter  into  the  question  discussed  in  Comfoot  i;.  Fowke." 

§  457.  In  Moens  v.  Heyworth,^  in  1842,  the  question  again  came 
before  the  Exchequer  of  Pleas  (the  case  of  Fuller  v.  Wilson  not  being 
yet  reported),  and  Lord  Abinger  renewed  the  expression  of  his  dissent 
from  Parke,  B.,  and  Alderson,  B.,  repeating  that  ^^  the  fraud  which 
vitiates  a  contract,  .  .  •  does  not  in  all  cases  necessarily  imply  moral 
turpitude."  His  lordship  instanced  the  sale  of  a  public  house,  and 
an  untrue  statement  by  the  seller  that  the  receipts  of  the  house  were 
larger  than  was  the  fact ;  but  the  untrue  statement  might  be  made 
without  dishonest  intent,  as  if  proper  books  had  not  been  kept.     In 

1  8  Q.  B.  58.  «  10  M.  &  W.  U7. 

*  WOaon  V.  Fuller,  8  Q.  B.  1009. 
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such  case  his  lordship  insisted  that  the  purchaser  might  maintain  an 
action  on  the  false  representation,  even  though  the  vendor  did  not 
know  that  it  was  false  when  made.  The  other  judges  held  the  con- 
trary, Parke,  B.,  saying  distinctly  that,  in  such  cases,  ^*  it  is  essential 
that  there  should  be  moral  fraud." 

§  458.  In  the  next  year,  1843,  Taylor  v.  Ashton,^  came  before  the 
same  Court,  and  the  judgment  of  the  Queen's  Bench  in  Fuller  v.  Wil- 
son was  relied  on  by  the  plaintiff ;  but  Parke,  B.,  said,  when  it  was 
cited :  ^^  I  adhere  to  the  doctrine  that  an  action  for  deceit  will  not  lie 
without  proof  of  moral  fraud,  and  Lord  Denman  seems  to  admit  that 
to  be  so.  If  the  party  bond  fide  believei  the  representation  he  made 
to  be  true,  though  he  does  not  knotv  it,  it  is  not  actionable.*'  The 
learned  Baron  afterwards  delivered  the  judgment  of  the  Court,  hold- 
ing that  ^^  it  was  not  necessary,  in  order  to  constitute  fraud,  to  show 
that  the  defendants  knew  the  fact  to  be  untrue :  it  was  enough  that 
the  fact  was  untrue  if  they  communicated  that  fact  for  a  deceitfiU  pur* 
pose ;  ...  if  they  stated  a  fact  which  was  untrue  for  a  fraudulent 
purpose,  they  at  the  same  time  not  believing  that  fact  to  be  true,  in 
that  case  it  would  be  both  a  legal  and  moral  fraud." 

§  459.  In  1843,  the  Queen's  Bench  had  before  them  the  case  of  Ev- 
ans V.  Collins,^  which  was  an  action  by  a  sheriff  to  recover  damages 
against  an  attorney  for  falsely  representing  a  certain  person  to  be  the 
person  against  whom  a  ca.  sa.  had  been  sued  out  by  the  attorney,  so 
that  the  sheriff  had  been  induced  to  take  the  wrong  person  into  cus- 
tody, and  had  thereby  incurred  damage.  The  jury  found  that  the 
defendant  had  probable  reason  for  believing  that  the  person  pointed 
out  to  the  sheriff  was  really  the  person  against  whom  the  ca.  «a.  was 
issued,  so  that  there  was  clearly  a  total  absence  of  moral  turpitude.  It 
had,  however,  been  previously  held,  in  Humphrys  v,  Pratt,^  in  the 
House  of  Lords,  that  an  execution  creditor  was  bound  to  indemnify  a 
sheriff  who  had  seized  goods  pointed  out  by  the  creditor,  and  upon  his 
jequisition  and  false  representation  that  they  belonged  to  his  debtor, 
although  the  counts  in  the  declaration  did  not  aver  any  knowledge  or 
.belief  on  the  part  of  the  execution  creditor  that  his  representation  was 
false.  On  the  authority  chiefly  of  this  decision  in  the  House  of  Lords, 
Lord  Denman,  C.  J.,  held  the  action  in  Evans  v.  Collins  maintainable, 
but  he  added :  ^^  One  of  two  persons  has  suffered  by  the  conduct  of 
the  other.  The  sufferer  is  wholly  free  from  blame :  but  the  party  who 
caused  his  loss,  though  charged  neither  with  fraud  nor  with  n^ligence, 
must  have  been  guilty  of  some  fault  when  he  made  a  false  representa- 
tion. He  was  not  bound  to  make  any  statement,  nor  justified  in  mak- 
ing any,  which  he  did  not  know  to  be  true;  and  it  is  just  that  he,  not 
the  party  whom  he  has  misled,  should  abide  the  consequence  of  his 

^  11  M.  &  W.  SOI.  *  5  Bligh  N.  S.  154. 

>  5  Q.  B.  804. 
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misGODdact.  The  allegation  that  the  d^endant  knew  hU  representor 
tion  to  be  false  is  therefore  immaterial:  without  it,  the  declaration  dia- 
closes  enough  to  maintain  the  action.*' 

This  case  was  reversed  in  the  Ebcchequer  Chamber,^  after  time  taken 
for  consideration,  by  the  unanimous  judgment  of  Tindal,  C.  J.,  Colt- 
man,  Erskine,  and  Maule,  JJ.,  and  Parke,  Alderson,  Gurney,  and 
Rolfe,  BB.  The  Court  stated  the  question  to  be  distinctly  *'*'  whether 
a  statement  or  representation  which  is  false  in  fact^  hut  not  knoton  to 
be  so  by  the  party  making  itj  but,  on  the  contrary,  made  honestly  and 
in  the  full  belief  that  it  is  true,  affords  a  ground  of  action.*'  The 
Court  held  that,  on  the  whole  current  of  authority,  ^^ fraud  must  con- 
cur with  the  false  statement  in  order  to  give  a  ground  of  action.**  The 
Court  explained  the  decision  in  Humphrys  v.  Pratt,^  in  which  no  rea- 
sons were  assigned  for  the  judgment,  as  having  proceeded  on  the 
ground  that  the  execution  creditor  in  that  case  had  made  the  sheriff 
his  agent,  and  was  bound  to  indemnify  him  for  the  consequences  of 
acts  done  under  the  principal's  instructions. 

§  460.  The  next  case  was  Ormrod  v,  Huth,'  in  the  Exchequer  Cham- 
ber, in  1845,  on  error  from  the  Exchequer  of  Pleas,  so  that  the  judges 
of  the  Queen's  Bench  must  have  taken  part  in  the  judgment.  Tindal, 
C.  J.,  laid  down  the  rule,  which  he  said  was  supported  both  by  the 
early  and  later  cases,  so  clearly  as  to  render  it  unnecessary  to  review 
them,  in  the  following  words :  ^^  Where  upon  the  sale  of  goods  the 
purchaser  is  satisfied  without  requiring  a  warranty  (which  is  a  matter 
for  his  own  consideration),  he  cannot  recover  upon  a  mere  representa- 
tion of  the  quality  by  the  seller,  unless  he  can  show  that  the  repre- 
sentation was  bottomed  in  fraud.  If,  indeed,  the  representation  was 
false  to  the  knowledge  of  the  party  making  it^  this  would  in  general  be 
conclusive  evidence  of  fraud ;  but  if  the  representation  was  honestly 
made  and  believed  at  the  time  to  be  true  by  the  party  making  it,  though 
not  true  in  point  of  fact,  we  think  this  does  not  amount  to  fraud  in  law^ 

Finally  the  Queen's  Bench  abandoned  their  former  doctrine  in  ex- 
press terms  in  1846,  Lord  Denman,  C.  J.,  delivering  the  opinion  in 
Bailey  v.  Walford  *  in  these  words :  "  The  judgment  which  was  given 
in  this  Court  in  Evans  v.  Collins  (5  Q.  B.  804)  affirming  the  proposi- 
tion that  every  false  statement  made  by  one  person  and  believed  by 
another,  and  so  acted  upon  as  to  bring  loss  upon  him,  constituted  a 
grievance  for  which  the  law  gives  a  remedy  by  action,  has  been  over- 
ruled by  the  Court  of  Exchequer  Chamber  (6  Q.  B.  829),  .  .  .  and 
we  must  admit  the  reasonableness  of  the  doctrine  there  at  length  laid 
down." 

§  461.  The  law  thus  settled  has  since  remained  unshaken,  and  in 
1860  the  Queen's  Bench  held  that  it  was  established  by  Collins  v. 

1  5  Q.  B.  820.  s  14  M.  &  W.  650. 

s  5  Bligh  N.  S.  154.  «  9  Q.  B.  197. 
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Evans,  and  namerons  other  authorities,  that  '^  to  support  an  action  for 
false  representation,  the  representation  must  not  only  have  been  falu 
in  facty  but  must  also  have  been  made  fraudulently,'^'  ^ 

And  in  Dickson  v.  Renter's  Telegram  Company,'  Bramwell,  L.  J., 
said  :  ^^  The  general  rule  of  law  is  clear  that  no  action  is  maintainable 
for  a  mere  statement,  although  untrue,  and  although  acted  on  to  the 
damage  of  the  person  to  whom  it  is  made,  unless  that  statement  is 
false  to  the  knowledge  of  the  person  making  it." 

But  the  rule  thus  laid  down  is  subject  to  the  important  qualification 
to  which  reference  has  already  been  made,  ante^  p.  882.  A  person, 
without  knowing  that  he  is  stating  that  which  is  false,  may  take  upon 
himself  lo  state  that  as  true  as  to  which  he  is  ignorant,  whether  it  be 
true  or  false,  and  he  will  then  incur,  in  the  event  of  the  statement 
proving  to  be  false,  whatever  may  be  his  guilt  inforo  eomcienticB^  the 
same  legal  responsibility  as  though  he  had  made  the  statement  with  a 
knowledge  of  its  falsity.  An  honest  and  well-grounded  belief  in  the 
truth  of  that  which  is  stated  affords  the  only  claim  to  protection,  and 
the  absence  of  any  reasonable  grounds  for  such  a  belief  will  guide  the 
Court  to  the  conclusion  that  the  belief  was  never  honestly  entertained. 
These  reckless  statements  may  be  made  either  in  wilful  ignorance  of 
their  truth  or  falsity,  or  may  be  due  to  forgetfulness  of  that  which  it 
is  a  man's  duty  to  remember.^  In  either  case  the  same  consequences 
will  result  to  the  person  making  them.  The  Court  will  not  enter  into 
any  question  as  to  the  state  of  a  man's  mind,  if  it  be  proved  that  the 
statement  was  untrue  to  his  knowledge.^ 

In  The  Western  Bank  of  Scotland  v.  Addie,^  the  charge  to  the  jury 
was,  that  **  if  the  directors  took  upon  themselves  to  put  forth  in  their 
report  statements  of  importance  in  regard  to  the  affurs  of  the  bank, 

1  Childen  v,  Wooler,  2  E.  &  B.  287,  Md  a  phrase  illogical  and  nnmeaniiig,  with  the 

29  L.  J.  Q.  B.  129.    See,  also,  jadgmenk  of  oonseqaent  anoertainty." 

Lord  Campbell,  in  Wilde  v,  Gibson,  1  H.  L.  «  Burrowes  v.  Lock,  10  Veaej,  470;  Slim 

C.  633.  V,  CiOQcher,  1  De  G.,  F.  &  J.  518.   From  an 

'  3  G.  P.  D.  1,  5,  C.  A.  early  period  equity  exercised  a  ooncarrant 

*  It  is  this  distinction  between  the  moral  jurisdiction  in  cases  of  false  representatioii, 

complexion  and  the  legal  consequences  of  a  and  entertained  suits  which  were  analogous 

statement  that  has  given  rise  to  the  unfor-  to  the  common  law  actions  of  deceit.    Eyans 

tanate expressions  ''legal  fraud"  or  "con-  o.  Bicknell,  6  Vesey,  173,  per  Lord  Eldon; 

structiye  fraud,"  expressions  which  were  de-  Ramshire  o.  Bolton,  8  £q.  294.    It  seems 

nounced  by  Bramwell,  L.  J.,  in  Weir  v.  Bell,  clear  that  equity  applied  the  same  principlei 

3  Ex.  D.  at  p.  343.    "  I  do  not  understand  to  such  suits  as  were  applied  at  common  law 

legal  fraud.    It  has  no  more  meaning  than  (see  per  Lord  Chelmsford,  in  Peek  v.  G«r- 

iQgal  heat  or  legal  cold,  legal  light  or  l^al  ney,  L.  B.  6  H.  L.  at  p.  390;  and  per  Cot- . 

shade.    There  never  can  be  a  well-founded  ton,  L.  J.,  in  Schroeder  v,  Mendl,  87  L.  T. 

complaint  of  legal  fraud,  or  anything  else,  N.  S.  452,  at  p.  464) ;  bat  the  question  is 

except  where  some  duty  is  shown,  and  cot-  one  of  only  historical  interest  since  the  Jn- 

relative  right,  and  some  violation  of  that  dicatureAcU. 

duty  and  right.    And  when  these  exist,  it  is  ^  Hine  u.  Campion,  7  Ch.  D.  344. 

much  better  that  they  should  be  stated  and  *  L.  R.  1  Sc.  Ap.  145. 
acted  on  than  that  reoourse  should  be  had  to 
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false  in  themselves^  and  which  they  did  not  believe^  or  had  no  reason- 
able ground  to  believe  to  be  true,  that  would  be  a  misrepresentation 
and  deceit.*'  In  the  House  of  Lords,  the  Lord  Chancellor  (Lord 
Chelmsford)  approveid  this  direction,  saying :  ^^  Suppose  a  person  makes 
an  untrue  statement  which  he  asserts  to  be  the  result  of  a  bond  fide 
belief  of  its  truth,  how  can  the  bona  fides  be  tested,  except  by  consid- 
ering the  grounds  of  such  belief?  And  if  an  untrue  statement  is 
made,  founded  upon  a  belief  which  is  destitute  of  all  reasonable 
grounds,  or  which  the  least  inquiry  would  immediately  correct,  I  do 
not  see  that  it  is  not  fairly  and  correctly  characterized  as  misrepresenta- 
tion and  deceit."  But  Lord  Cranworth  thought  this  was  going  rather 
too  far<,  and  said  :  ^^  I  confess  that  my  opinion  was  that,  in  what  his 
lordship  thus  stated,  he  went  beyond  what  principle  warrants.  If 
persons  in  the  situation  of  directors  of  a  bank  make  statements  as  to 
the  condition  of  its  affairs  which  they  bond  fide  believe  to  be  true,  I 
cannot  think  they  can  be  guilty  of  fraud,  because  other  persons  think, 
or  the  Court  thinks,  or  your  lordships  think,  .that  there  was  no  suffi- 
cient ground  to  warrant  the  opinion  which  they  had  formed.  If  a  lit- 
tle more  care  or  caution  must  have  led  the  directors  to  a  conclusion 
different  from  that  which  they  put  forth,  this  may  afford  strong  evi- 
dence to  show  that  they  did  not  really  believe  in  the  truth  of  what 
they  stated,  and  so  that  they  were  guilty  of  fraud.  But  this  would  be 
the  consequence,  not  of  their  having  stated  as  true  what  they  had 
not  reasonable  ground  to  believe  to  be  true,  but  of  their  having  stated 
as  true  what  they  did  not  believe  to  be  true." 

In  The  Reese  River  Company  v.  Smith,^  it  was  said  by  Lord  Cairns, 
that  the  settled  rule  of  law  was,  ^^  that  if  persons  take  upon  themselves 
to  make  assertions  as  to  which  they  are  ignorant  whether  they  are 
true  or  not,  they  must,  in  a  civil  point  of  view,  be  held  as  responsible 
as  if  they  had  asserted  that  which  they  knew  to  be  untrue."  In  this 
Lords  Hatberley  and  Colonsay  concurred. 

§  461  a.  And  in  Weir  v.  Bell,^  Cotton,  L.  J.,  stated  it  to  be  a  well- 
established  rule  that,  *^  in  an  action  of  deceit,  a  defendant  may  be  lia- 
ble not  only  if  he  has  made  statements  which  he  knows  to  be  false, 
bat  if  he  has  made  statements  which  in  fact  are  untrue,  recklessly ; 
that  is,  without  any  reasonable  grounds  for  believing  them  to  be  true^ 
or  under  circumstances  which  show  that  he  was  careless  whether  they 
were  in  fact  true  or  false." 

This  statement  of  the  law  confirms  the  opinion  of  Lord  Chelmsford 
in  The  Western  Bank  of  Scotland  v.  Addie  (vide  supra')  ^  and  accu- 
rately defines  the  principle  which  runs  through  numerous  decisions.^ 

1  L.  B.  4  H.  L.  64.  v.  McDongall,  29  W.  R.  403,  C.  A. ;  Red- 

^  8  £x.  D.  238,  C.  A.  at  p.  242.  grave  v.  Hard,  20  Cb.  D.  1,  C.  A,  per  Jeasel, 

*  Rawling  v.  Wickbam,  3  De  G.  &  J.  304,  M.  R.,  at  p.  12 ;  Smitb  v.  Cbadwick,  lb.  27, 

316;  Hart  v.  Swaine,  7  Ch.  D.  42 ;  Leddell  per  eundum,  at  p.  44,  uid  per  Cotton,  L.  J.,  at 
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Before  leaving  this  branch  of  the  subject,  it  is  important  to  obeerye 
that  all  the  following  circumstances  must  concur  in  order  to  support 
an  action  of  deceit :  — 

1.  The  representation  must  be  made  to  the  plaintiff,  or  with  the 
direct  intent  that  it  should  be  communicated  to  him,  and  that  he 
should  act  upon  it. 

2.  It  must  be  false  in  fact. 

3.  It  must  be  false  to  the  knowledge  of  the  defendant,  or  made  by 
him  recklessly  ;  that  is  to  say,  without  reasonable  grounds  for  believ- 
ing it  to  be  true,  or  under  circumstances  which  show  that  he  was  care- 
less, whether  it  was  in  fact  true  or  false. 

4.  It  must  be  a  material  one. 

5.  The  plaintiff  must  have  acted  upon  the  faith  of  it,  and  thereby 
suffered  damage  ;  and  where  the  meaning  of  the  representation  is  am- 
biguous, it  is  for  the  plaintiff  to  show  that  he  understood  it  in  the 
sense  in  which  it  is  false. 

The  above  propositions  are  established  by  the  cases  already  referred 
to,  and  by  the  two  recent  decisions  of  the  Court  of  Appeal  in  Ark- 
Wright  V.  Newbold,^  and  Smith  v.  Chadwick.^ 

So  much  with  regard  to  the  action  of  deceit.  As  to  the  buyer's 
right  to  rescind  a  contract  induced  by  false  representation,  the  princi- 
ples adopted  and  applied  by  Courts  of  Equity  had,  before  the  Judica- 
ture Act,  a  much  wider  scope  than  those  of  the  Common  Law.  At 
Common  Law,  except  in  the  case  of  an  innocent  misrepresentation  af- 
fecting the  substance  o£  the  contract,^  liie  buyer's  right  to  rescind  was 
governed  by  the  same  considerations  as  would  have  entitled  him  to 
maintain  an  action  of  deceit ;  but  it  seems  clear  that,  to  obtain  relief 
in  Equity,  it  was  sufficient  for  the  buyer  to  prove  that  the  representa- 
tion was  a  material  one  inducing  the  contract,  and  was  false  in  faet,^ 
As  we  have  already  stated  (^ante^  p.  374),  relief  was  only  granted 
where  restitutio  in  integrum  was  possible,  and  where  the  buyer  had 
elected  to  rescind  within  a  reasonable  time  after  discovering  that  the 
representation  was  false. 

The  grounds  of  the  doctrine  in  Equity  were  stated  by  the  present 
Master  of  the  Rolls  in  a  very  recent  case.^  He  says :  ^*  It  was  put  in 
two  ways,  either  of  which  was  sufficient.  One  way  of  putting  the 
case  was,  ^  a  man  is  not  to  be  allowed  to  get  a  benefit  from  a  state- 
ment which  he  now  admits  to  be  false.     He  is  not  to  be  allowed  to 

p.  68 ;  Hathias  v.  Tetts,  46  L.  T.  N.  S.  497,  «  Rawlins  v.  Wickham,  8  De  G.  &  J.  304; 
C.  A.  The  rale  had  been  laid  down  to  the  Leather  r.  Simpfon,  11  Eq.  S9S-406,  per  Ma- 
same  eflect  by  Manle,  J.,  in  Erans  v.  EkI-  Una,  V.-C. ;  Hart  i;.  Swaine,  7  Ch.  D.  4S ; 
monda,  13  C.  B.  777,  at  p.  786.  Schioeder  v.  Mendl,  37  L.  T.  N.  S.  452,  per 

1  17  Ch.  D.  301,  C.  A.  Cotton,  L.  J.,  at  p.  454 ;  Red^nre  o.  Hard, 

«  20  Ch.  D.  27,  C.  A.  SO  Ch.  D.  1,  C.  A. 

*  Ante,  p.  361.  *  Redgrave  v,  Hurd,  1161  ttqfra,  at  p.  It. 
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say,  for  the  parpose  of  civil  jurisdiction,  that  when  he  made  it  he  did 
not  know  it  to  be  false ;  he  ought  to  have  found  that  out  before  he 
made  itJ*  The  other  way  of  putting  it  was  this :  '  Even  assuming 
that  moral  fraud  must  be  shown  in  order  to  set  aside  a  contract,  you 
have  it  where  a  man,  having  obtained  a  beneficial  contract  by  a  state- 
fnent  which  he  now  knows  to  be  falscy  insists  upon  keeping  that  contract. 
To  do  so  is  a  moral  delinquency ;  no  man  ought  to  seek  to  take  ad- 
vantage of  his  own  false  statements.* ''  ^ 

And  now,  since  the  Judicature  Acts,  the  variance  that  existed  be- 
tween the  rules  of  Common  Law  and  Equity  befoi*e  these  statutes  came 
into  operation  has  disappeared,  and  the  equitable  rule  will  henceforth 
apply  in  all  cases.^ 

§  462.  It  is  necessary  to  guard  the  reader  against  concluding  that 
the  case  of  Comfopt  v,  Fowke^  has  remained  unquestioned  upon  the 
point  that  the  principal  will  not  be  liable  for  the  consequences  of  false 
representations  made  by  his  agent  with  full  belief  in  their  truth,  when 
the  principal  himself  has  a  knowledge  of  the  real  facts.  In  The  Na- 
tional Exchange  Company  of  Glasgow  v.  Drew,^  it  was  commented  on 
by  Lords  Cranworth  and  St.  Leonards,  the  latter  learned  lord  saying 
distinctly :  "  I  should  feel  no  hesitation,  if  I  had  myself  to  decide 
that  case,  in  saying  that,  although  the  representation  was  not  fraud- 
ulent, —  the  agent  not  knowing  that  it  was  false,  —  yet  that  as  it  in 
fact  was  false,  and  false  to  the  knowledge  of  the  principal,  it  ought 
to  vitiate  the  contract^^^  and  the  principle  as  thus  stated  was  adopted 
by  Lord  Selborne  in  Ludgater  v.  Love.^  Lord  Campbell,  also,  in 
Wheelton  v.  Hardisty,*  said :  "  As  to  Cornfoot  v,  Fowke,  which  was 
brought  before  us  to  illustrate  the  liability  of  a  principal  for  his  agent, 
I  am  not  called  upon  to  say  whether  that  case  was  well  decided  by  the 
majority  of  the  judges  in  the  Exchequer,  although  the  voice  of  West- 
minster Hall  was,  I  believe,  rather  in  favour  of  the  dissentient  Chief 
Baron." 

And  in  Barwick  v.  The  English  Joint  Stock  Bank,^  Willis,  J.,  said : 
^'  I  should  be  sorry  to  have  it  supposed  that  Cornfoot  v.  Fowke  turned 
upon  anything  but  a  point  of  pleading." 

§  462  a.  In  Ludgater  v.  Love,^  the  defendant's  son,  acting  as  the 
defendant's  agent,  had  innocently  represented  that  certain  sheep  which 
he  sold  to  the  plaintiff  were  sound.  The  defendant  had  previously  in- 
structed his  son  to  represent  that  the  sheep  were  sound,  knowing  that 
they  were  in  fact  affected  with  disease,  but  fraudulently  withholding 
from  his  son  knowledge  of  the  truth.     Held,  by  the  Court  of  Appeal, 

1  And  flee  per  Lord  Blackbani  in  Brownlie  *  2  Macq.  108. 

9.  CampbeU,  5  App-  Cas.  at  p.  950.  «  44  L.  T.  N.  S.  694,  C.  A. 

s  Judicature  Act,  1873,  s.  25,  8ub.-8.  11.  •  8  E.  &B.  270;  26  L.  J.  Q.  B   265-275. 

See  per  Jessel,  M.  R.,  in  Redgrave  v.  Hard,  ^  L.  R.  2  Ex.  259 ;  86  L.  J.  Ex.  147. 

20  Ch.  D.  1,  C.  A.  at  p.  12.  8  44  l.  T.  N.  S.  694,  C.  A. 

s  6  M.  &  W.  358. 
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following  the  dicta  of  the  Judges  (Rolfe,  Alderson,  and  Parke,  BB.)) 
in  Cornfoot  v,  Fowke,^  that  the  defendant  was  liable  in  an  action  for 
damages  for  the  fraudulent  misrepresentation. 

Lord  Selborne  cited  at  length  (at  p.  697)  the  observations  of  Lord 
St.  Leonards  in  The  National  Exchange  Company  v.  Drew,^  and  pointed 
out  that  the  case  under  consideration  was  identical  with  the  one  ihere 
suggested  by  that  learned  lord. 

§  463.  The  subject  was  much  discussed  in  Udell  v,  Atherton,^ 
which,  it  is  submitted,  has  been  misunderstood  to  some  extent.^  The 
facts  were  these :  The  defendant's  traveller  sold  a  log  of  mahc^any 
to  the  plaintiff,  and  warranted  it  sound,  without  authority,  and  knauh 
ing  that  it  was  defective.  The  buyers  gave  two  bills  of  exchange  for 
the  price,  at  four  and  six  months.  The  first  bill  was  paid ;  before  the 
maturity  of  the  second  bill,  the  plaintiff,  who  had  been  in  possession 
of  the  log  from  the  time  of  the  sale,  ordered  it  to  be  cut  up,  and  then 
discovered  that  there  was  a  defect,  which  reduced  its  value  one  half. 
This  defect  was  patent  on  inspection,  for  it  had  been  pointed  out  to 
the  traveller  on  a  previous  occasion,  when  he  attempted  to  sell  the  log 
to  another  person.  The  defendant  was  wholly  innocent,  knowing 
nothing  either  of  the  defect  or  of  the  fraudulent  representation  of 
the  traveller.  The  purchaser,  on  the  defendant's  refusal  to  make  an 
allowance,  brought  an  action  for  deceit  The  Court  was  equally  di- 
vided, Pollock,  C.  B.,  and  Wilde,  B.,  holding  the  action  to  be  main- 
tainable, and  Bramwell  and  Martin,  BB.,  holding  the  contrary.  But 
the  two  last-named  judges  dissented  solely  on  the  ground  that  the 
defendant  was  not  liable  in  that  form  of  action  ;  and  Martin,  B.,  very 
distinctly  admitted  that -the  buyer  would  have  had  the  right  to  rescind 
the  contract^  on  the  ground  of  fraud  committed  by  the  agent,  if  the 
plaintiff  had  not  deprived  himself  of  this  remedy  by  cutting  up  and 
using  the  log  so  that  he  could  not  restore  it.  All  the  judges  were  of 
opinion  that  the  fraud  of  the  agent  would  affect  the  validity  of  the 
contract ;  but  Martin,  B.,  pointed  out,  as  the  true  distinction,  that, 
*^  in  an  action  upon  the  contract^  the  representation  of  the  agent  is 
the  representation  of  the  principal,  but  in  an  action  on  the  case  for 
deceit^  the  misrepresentation  or  concealment  must  be  proved  against 
the  principal." 

§  464.  In  the  year  1867,  two  decisions,  apparently  not  reconcile- 
able,  were  rendered  at  about  the  same  time  by  appellate  Courts,  each 
being  ignorant  of  the  case  pending  in  the  other. 

In  Barwick  r.  The  English  Joint  Stock  Bank,^  the  case  was  ar- 
gued in  the  Exchequer  Chamber  on  the  8th  of  February,  and  the 
judgment  rendered  on  the  18th  of  May  by  Willes,   J.,  in  behalf 


1  6  M.  &  W.  358. 

3  2  Macq.  103,  at  p.  145. 

•  7  H.  &  N.  172;  SO  L.  J.  Ex.  337. 


*  See  note  at  p.  794  of  Broom's  Leg.  Hax. 
5th  ed.,  and  2  Sm.  L.  C.  p.  92,  8th  ed. 
A  L.  R.  2  Ex.  259 ;  36  L.  J.  Ex.  147. 
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of  himself  and  Blackburn,  Keating,  Mellor,  Montagae  Smith,  and 
Lofih,  JJ. 

In  The  Western  Bank  of  Scotland  v,  Addie,^  the  case  was  argued  in 
the  House  of  Lords  in  the  banning  of  March,  and  judgment  was 
rendered  on  the  20th  of  May,  just  two  days  after  the  decision  in  the 
Exchequer  Chamber. 

§  465.  In  Barwick  v.  The  English  Joint  Stock  Bank,  the  fraud  was 
committed  by  the  manager  of  the  defendant's  bank  acting  in  the 
course  of  his  business,  and  the  third  count  in  the  declaration  was  for 
fraud  and  deceit  by  the  defendants,  to  which  they  pleaded  not  guilty. 
Held,  that  the  fraud  committed  by  the  manager  was  properly  charged 
in  the  declaration  as  the  fraud  of  the  defendants,  and  that  the  defend- 
ants were  liable  for  the  fraud  of  their  agents.  The  fraud  committed 
was  the  giving  of  a  guarantee  by  the  manager  in  behalf  of  the  bank, 
he  knowing  and  intending  that  the  guarantee  should  be  unavailing, 
and  fraudulently  concealing  from  the  plaintiff  the  facts  which  would 
make  it  so. 

Willes,  J.,  in  delivering  the  judgment  (at  p.  265)  declared  that,  in 
so  deciding,  "  we  conceive  that  we  are  in  no  respect  overruling  the 
opinions  of  my  brothers  Martin  and  Bramwell  in  Udell  v.  Atherton,^ 
the  case  most  relied  on  for  the  purpose  of  establishing  the  proposition 
that  the  principal  is  not  answerable  for  the  fraud  of  his  agent.  Upon 
looking  at  that  case,  it  seems  pretty  clear  that  the  division  of  opinion 
which  took  place  in  the  Court  of  Exchequer  arose,  not  so  much  upon 
the  question  whether  the  principal  is  answerable  for  the  act  of  an 
agent  in  the  course  of  his  business,  a  question  which  was  settled  as 
early  as  Lord  Holt's  time  (Hern  v.  Nichols,  1  Salk.  289),  but  in  ap- 
plying that  principle  to  the  peculiar  facts  of  the  case ;  the  act  which 
was  relied  upon  there,  as  constituting  a  liability  in  the  sellers,  having 
been  an  act  adopted  by  them  under  peculiar  circumstances,  and  the 
author  of  that  act  not  being  their  general  agent  in  business  as  the 
manager  of  a  bank  is.'' 

As  to  the  distinction  here  pointed  out  between  the  responsibility  of 
the  principal  for  the  fraud  of  an  agent  employed  to  effect  one  sale, 
and  that  of  an  agent  to  do  business  generally^  it  is  not  easy  to  appre- 
ciate how  the  principle  can  differ  in  the  two  cases,  if  in  each  the  agent 
is  acting  in  the  business  for  which  he  was  employed  by  the  principal : 
but  the  observation  of  the  learned  judge  on  this  point  is  of  course  no 
part  of  the  decision  in  the  cause. 

In  that  part  of  his  judgment  which  immediately  follows  the  forego- 
ing passage,  Willes,  J.,  lays  down  some  general  principles  of  law  which 
have  been  fully  recognized  in  subsequent  cases.  He  continues  :  *'  But 
with  respect  to  the  question,  whether  a  principal  is  answerable  for  the 
act  of  his  agent  in  the  course  of  his  master's  business,  and  for  his  mas- 

^  L.  B.  1  Sc  App.  146.  *  7  H.  &  N.  172;  80 L.  J.  Ex.  837. 
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ter's  benefit,  no  sensible  distinction  can  be  drawn  between  the  case  of 
fraud  and  the  ease  of  any  other  wrong.  The  general  rule  is,  that  the 
master  is  answerable  for  every  such  wrong  of  the  servant  or  agent  as 
is  committed  in  the  course  of  the  service  and  for  the  master's  benefit, 
though  no  express  command  or  privity  of  the  master  be  proved ; "  and 
then,  after  illustrating  the  application  of  the  principle  to  various  cases, 
he  adds :  *^  In  all  these  cases  it  may  be  said,  as  it  was  said  here,  that 
the  master  has  not  authorized  the  act.  It  is  true  he  has  not  author- 
ized the  particular  aet^  but  he  hcu  put  the  agent  in  his  place  to  do  that 
class  of  actSj  and  he  must  be  answerable  for  the  manner  in  which  the 
agent  has  conducted  himself  in  doing  the  business  which  it  was  the  act 
of  his  master  to  place  him  m." 

These  principles  have  been  expressly  adopted  in  a  subsequent  series 
of  cases,  including  the  two  recent  decisions  of  the  Judicial  Committee 
of  the  Privy  Council  in  Mackay  v.  The  Commercial  Bank  of  New 
Brunswick,  L.  R.  5  P.  C.  894 ;  and  in  Swire  v.  Francis,  3  App.  Cas. 
106  ;  and  by  Lord  Selbome  in  Houldsworth  v.  The  City  of  Glasgow 
Bank,  5  App.  Cas.  317,  post^  p.  897. 

And  in  Weir  v.  Bell,^  Bramwell,  L.  J.,  while  considering  the  rea- 
soning of  Mr.  Justice  Willes  unsatisfactory,  on  the  ground  that  there 
is  an  obvious  distinction  between  fraud  and  any  other  tort,  viz.,  that 
fraud  is  wilful,  and  a  master,  as  a  rule,  is  not  liable  for  the  wilful 
wrong  of  his  servant,  yet  considered  that  the  rule  laid  down  was  a  use- 
ful one,  and  that  the  case  might  be  supported  on  another  ground,  viz., 
that  any  person  who  authorizes  another  to  act  for  him  in  the  making 
of  any  contract,  undertakes  for  the  absence  of  fraud  in  that  person  in 
the  execution  of  the  authority  given. 

The  principles,  therefore,  laid  down  by  Willes,  J.,  may  now  be  taken 
to  be  the  recognized  law  upon  the  subject. 

§  466.  On  the  other  hand,  in  The  Western  Bank  of  Scotland  v. 
Addie,^  at  the  close  of  the  argument  on  the  12th  of  March,  the  Lords 
intimated  that,  ^^  as  the  decisions  conflicted,  they  would  take  time  to 
consider  the  case,  unth  a  view  to  the  laying  down  of  some  general  ndes^^ 
and  it  was  not  till  the  20th  of  May  that  the  decision  was  given. 

The  plaintiff's  action  was  based  on  the  allegation  that  he  had  been 
induced  to  h\xj  from  the  company  a  number  of  its  shares,  by  the  fraud- 
ulent representations  of  its  agents^  the  directors.  The  demand,  accord- 
ing to  the  forms  of  the  Scotch  law,  was  in  the  alternative  for  a  resti- 
tutio in  integrum^  or  for  damages.  The  principles  governing  the  case 
were  laid  down  by  the  Lord  Chancellor  (Lord  Chelmsford),  and  by 
Lord  Cranworth,  in  entire  conformity  with  the  opinion  of  Martin  B., 
in  Udell  t;.  Atherton.  Lord  Chelmsford  said :  ^^  The  distinction  to 
be  drawn  from  the  authorities,  and  which  is  sanctioned  by  sound  prin- 
ciple, appears  to  be  this :  Where  a  person  has  been  drawn  into  a  con- 

1  3  Ex.  D.  238,  C.  A.  at  p.  244.  >  L.  R.  1  Sc.  App.  146. 
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tract  to  parchase  shares  belonging  to  a  company  by  fraudulent  misrep- 
resentations of  the  directors,  and  the  directors  in  the  name  of  the 
company  seek  to  enforce  that  contract^  or  the  person  who  has  been  de- 
ceived institutes  a  suit  against  the  company  to  reseind  the  contract  on 
the  ground  of  fraud,  the  misrepresentations  are  imputable  to  the  com- 
pany,  and  the  purchaser  cannot  be  held  to  his  contract,  because  a  com- 
pany cannot  retain  any  benefit  which  they  have  obtained  through  the 
fraud  of  their  agents.  But  if  the  person  who  has  been  induced  to 
puTchaae  shares  by  the  fraud  of  the  directors,  instead  of  seeking  to  set 
aside  the  contract  prefers  to  bring  an  action  for  damages  for  the  deceit^ 
stich  an  dttion  cannot  be  maintained  against  the  company ^  but  only 
against  the  directors  personally.   •   .   . 

^^  It  may  seem  a  hardship  on  the  pursuer  that  he  should  be  com- 
pelled to  keep  the  shares,  because,  in  ignorance  of  the  fraud  practised 
on  him,  he  retained  them  until  an  event  occurred  which  changed  their 
nature,  and  prevented  his  returning  the  very  thing  which  he  received. 
But  he  is  not  without  remedy.  If  he  is  fixed  with  the  shares,  he  may 
still  have  his  action  for  damages  against  the  directors,  supposing  he  is 
able  to  establish  that  he  was  induced  to  enter  into  the  contract  by 
misrepresentations  for  which  they  are  responsible." 

Lord  Cranworth  first  concurred  in  deciding  that  the  plaintiff  had 
lost  his  right  to  rescind  the  contract,  because  he  was  unable  to  put  the 
adverse  parties  in  the  same  situation  in  which  they  stood  when  the 
contract  was  entered  into.  On  the  other  point,  his  lordship  said : 
"  The  appellants  are  not  the  persons  who  were  guilty  of  the  fraud. 
.  .  .  An  incorporated  company  cannot  in  its  corporate  character  be 
called  on  to  answer  in  an  action  for  deceit.  But  if  by  the  fraud  of 
its  agents  third  persons  have  been  defrauded,  the  corporation  may  be 
made  responsible  to  the  extent  to  which  its  funds  have  profited  by 
those  frauds.  If  it  is  supposed  from  what  I  said  when  the  case  of 
Ranger  v.  Great  Western  Railway  Company^  was  decided  in  this 
House,  I  meant  to  give  as  my  opinion  that  the  company  could  in  that 
case  have  been  made  to  answer  as  for  a  tort  in  an  action  for  deceit^  I 
can  only  say  I  had  no  such  meaning.  ...  In  what  I  said,  I  merely 
wished  to  guard  against  its  being  supposed  that  I  assented  to  the  argu- 
ment that  there  would  be  no  means  of  reaching  the  company  if  the 
fact  of  the  fraud  had  been  established.  By  what  particular  proceeding 
relief  could  have  been  obtained  is  a  matter  on  which  I  did  not  intend 
to  express,  and  indeed  had  not  formed,  any  opinion. 

**  An  attentive  consideration  of  the  cases  has  convinced  me  that  the 
true  principle  is  that  these  corporate  bodies,  through  whose  agents  so 
large  a  portion  of  the  business  of  the  country  is  now  carried  on,  may 
be  made  responsible  for  the  frauds  of  those  agents  to  the  extend  to 
which  the  companies  have  profited  from  these  frauds^  but  that  they 

1  5  H.  L.  C.  72. 
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cannot  be  sued  as  wrongdoers  by  imparting  to  them  the  miscondu^ 
of  those  whom  they  have  employed*  A  person  defraaded  by  directors^ 
if  the  Bubseqaent  acts  and  dealings  of  the  parties  have  been  sach  as  to 
leave  him  no  remedy  but  an  aotion  for  the  fraud,  mu^t  seek  his  remedy 
against  the  directors  personallyJ^^  The  plaintifiE  was  therefore  held  not 
entitled  to  recover  on  either  ground. 

§  467.  It  is  submitted  that,  this  being  the  tribunal  of  the  last  resort, 
this  case  must  be  considered  as  settling  conclusively  that  where  a  par- 
chaser  has  been  induced  to  buy  through  the  fraud  of  an  agent  of  ihe 
vendor,  the  latter  being  innocent,  the  purchaser  may,  — 

Ist.  Rescind  the  contract,  if  he  can  return  the  thing  bought  in  ihe 
condition  in  which  he  received  it,  but  not  otherwise  ;  or  he  may, 

2dly.  Maintain  an  action  for  deceit  against  the  agent  personally ; 
but, 

8dly.  Cannot  maintain  that,  or  any  action  in  tort^  against  the  inno- 
cent principal. 

Further,  that  though  he  would  have  a  claim  against  the  principal 
for  a  return  of  the  price  to  the  extent  to  which  the  latter  has  profited 
by  the  fraud  of  his  agent,  his  remedy  would  be  in  equity ;  for  it  was 
admitted  on  all  sides,  in  Udell  v.  Atherton,  that  if  the  action  for  deceit 
would  not  lie,  the  purchaser  was  remediless  at  law,  when  not  in  a  oon> 
dition  to  sue  for  a  rescission,  there  being  no  form  of  action  at  law  ap- 
plicable to  the  case. 

§  467  a.  It  is  necessary  to  reconsider  the  8d  principle  above  laid 
down  in  the  light  of  more  recent  decisions. 

In  Swift  V.  Winterbotham,^  decided  in  1878,  the  Court  of  Queen's 
Bench  (Cockburn,  C.  J.,  and  Quain,  J.),  following  Barwick  v.  The 
English  Joint  Stock  Bank,  held  the  Gloucestershire  Banking  Company 
liable  for  the  false  representation  of  its  manager,  made  in  the  course 
of  conducting  the  business  of  the  bank. 

In  Mackay  v.  The  Commercial  Bank  of  New  Brunswick,'  decided  in 
1874,  one  Sancton,  the  cashier  of  the  defendant  bank,  whose  duty  it 
W(M  to  obtain  the  acceptance  of  bills  in  which  the  bank  W€U  interested^ 
sent  a  telegram  to  the  plaintiffs  whereby  he  falsely,  but  without  the 
knowledge  of  the  president  and  directors  of  the  bank,  made  a  repre- 
sentation to  the  plaintiffs  which,  by  omitting  a  material  fact,  misled 
them,  and  induced  them  to  accept  certain  bills  in  which  the  bank  was 
interested,  which  bills  the  plaintiffs  had  to  pay,  and  of  which  the  de- 
fendant bank  obtained  the  benefit^  and  it  was  held,  contrary  to  the 
dicta  of  Lords  Chelmsford  and  Cran worth  in  the  case  of  The  Western 
Bank  of  Scotland  v,  Addie,  that  the  bank  was  liable  in  an  action  of 
deceit,  the  false  representation  having  been  made  by  Sancton  within 

1  L.  R.  8  Q.  B.  244 ;  oyerrnled  in  Ex.  Ch.    ing  the  general  doctrine.     Per  Coleridge, 
L.  R.  9  Q.  B.  301  (sab  nom.  Swift  v,  Jewe-    C.  J.,  at  p.  BIS. 
bory)  upon  another  point,  without  impugn-.       *  L.  R.  5  P.  C.  894. 
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the  scope  of  his  authority  and  for  the  benefit  of  the  bank,  and  they 
having  profited  by  it. 

Their  lordships,  however,  refrained  from  stating  what  their  decLsion 
would  have  been,  — 

(1}  If  the  plaintiffs  had  not  proved  that  the  bank  had  profited  by 

the  fraud  of  their  agent ; 
(2)  If  they  had  not  proved  the  representations  of  Sancton  to  have 

been  made  within  the  scope  of  his  authority5  but  had  proved 

that  the  defendants  accepted  the  benefit  of  it  with  notice  of 

the  fraud. 
In  Houldsworth  v.  The  City  of  Glasgow  Bank  and  Liquidators,  de- 
cided in  1880,^  the  plaintiff  had  bought  from  The  City  of  Glasgow 
Bank,  a  copartnership  registered  with  unlimited  liability  under  the 
Companies  Act,  1862,  4,000/.  of  its  stock  in  1877.  He  was  registered 
as  a  partner,  received  dividends,  and  acted  as  a  partner  until  the  liqui- 
dation. In  October,  1878,  the  bank  went  into  liquidation,  and  the 
plaintiff  was  entered  on  the  list  of  contributorios  and  paid  calls.  In 
December,  1878,  he  brought  this  action,  in  the  nature  of  an  action  of 
deceit,  against  the  bank  and  its  liquidators  to  recover  damages  in  re- 
spect of  the  sum  he  had  paid  for  the  stock,  the  money  he  had  already 
paid  for  calls,  and  the  estimated  amount  of  future  calls.  He  founded 
his  claim  to  relief  on  the  ground  that  he  was  induced  to  buy  the  stock 
by  reason  of  the  fraudulent  misrepresentations  and  concealments  of  the 
manager  and  directors.  He  admitted  that  after  the  winding  up  had 
commenced  it  was  too  late  for  him  to  claim  rescission  of  his  contract 
and  restitutio  in  integrum.  It  was  held  by  the  House  of  Lords  that 
tiie  action  was  irrelevant  and  not  maintainable.  The  distinction  be- 
tween shares  in  a  company  and  any  other  chattels,  viz.,  that  a  share- 
holder in  a  company  is  a  partner  in  it,  was  pointed  out,  and  it  was 
shown  that  any  attempt,  while  he  remains  a  partner  in  the  company, 
to  throw  upon  the  assets  of  the  company  and  the  other  contributories 
the  loss  he  had  sustained  was  at  variance  with  the  contract  be  had 
entered  into  with  his  partners,  viz.,  that  the  assets  and  contributions 
shall  be  applied  in  payment  of  the  debts  and  liabilities  of  the  company, 
which  contract  he  had,  by  remaining  in  the  company  until  its  liquida- 
tion, chosen  to  affirm.  The  decision  in  The  Western  Bank  of  Scot- 
land V.  Addie  was  approved  and  followed.  But,  on  the  question 
whether  a  corporation  can  be  called  on  to  answer  in  an  action  of  deceit 
by  a  person  other  than  a  shareholder,  the  reader  is  referred  to  the 
judgments  of  Lord  Selbome'  and  Lord  Blackburn,^  where  the  pre- 
vious cases  are  discussed,  particularly  Barwick  v.  The  English  Joint 
Stock  Bank,  The  Western  Bank  of  Scotland  r.  Addie,  and  Mackay 
V.  The  Commercial  Bank  of  New  Brunswick. 

1  5  App.  Cflfl.  317.  •  At  p.  adS. 

>  5  App.  Cas.  S86. 
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Lord  Selborne  ^  adopts  the  principle  laid  down  by  Mr.  Justice  Willes 
in  the  first  of  those  cases,  and  adds,  "  That  principle  received  fall  ree- 
ognition  from  this  House  in  The  National  Exchange  Co.  v.  Drew  ^  and 
New  Brunswick  Railway  Co.  r.  Conybeare,^  and  was  certainly  not 
meant  to  be  called  in  question  by  either  of  the  learned  lords  who  de- 
cided The  Western  Bank  of  Scotland  v.  Addie.  It  is  a  principle  not 
of  the  law  of  torts  or  of  fraud  or  deceit,  but  of  the  law  of  agency, 
equally  applicable  whether  the  agency  i%foT  a  corporctUon  (in  a  matter 
within  the  scope  of  the  corporate  powers)  or  for  an  individual^  and  the 
decision  in  all  these  cases  proceeded,  not  on  the  ground  of  any  impu- 
tation of  vicarious  fi*aud  to  the  principal,  but  because  (as  it  was  well 
put  by  Mr.  Justice  Willes  in  Barwick's  case)  '^  with  respect  to  the 
question,  whether  a  principal  is  answerable  for  the  act  of  his  agent  in 
the  course  of  his  master's  business,  no  sensible  distinction  can  be  drawn 
between  the  case  of  fraud  and  the  case  of  any  other  wrong.'*  And 
Lord  Blackburn  ^  points  out  that  Liord  Chelmsford,  in  the  Western 
Bank  of  Scotland  v.  Addie,  laid  down  no  general  position  as  to  all  con- 
tracts, and  that  his  dicta  and  those  of  Lord  Cranworth  (who  does  ose 
language  applicable  to  all  contracts)  are  reconcileable  with  Barwick's 
and  Mackay's  cases,  if  confined  to  the  particular  and  peculiar  contract 
then  under  consideration,  viz.,  a  contract  to  take  shares,  adding,  in 
conclusion,^  ^'  I  do  not  say  that  the  difference  of  the  contract  from  that 
to  buy  shares  would  distinguish  the  case.  All  that  I  say  is,  that  if 
such  a  case  arises,  the  consideration  of  the  question  whether  it  is  de- 
cided by  Addie  v.  The  Western  Bank  is  not  meant  to  be  prejudiced 
by  anything  I  now  say." 

The  combined  effect  of  the  decisions  in  The  Western  Bank  of  Soot- 
land  V.  Addie  and  Houldsworth  v.  The  City  of  Glasgow  Bank,  is  that 
the  only  remedy  of  a  shareholder  in  a  joint  stock  company,  who  has 
been  induced  to  purchase  shares  by  the  fraud  of  the  agent  of  the  com- 
pany, is  rescission  of  his  contract  and  restitutio  in  integrum.  If  he  is 
once  debarred  from  seeking  that  relief  by  the  declared  insolyency  of 
the  company  or  from  any  other  cause,  there  is  no  other  remedy  open 
to  him  except  to  bring  a  personal  action  against  the  agent  who  has 
been  actually  guilty  of  the  fraud. 

It  is  submitted,  therefore,  that  the  8d  proposition  above  laid  down 
(antCy  p.  396)  must  be  modified  thus:  — 

Sdly.  The  purchaser  can  maintain  an'  action  of  deceit  against  the 
innocent  principal,  where  the  fraud  of  the  agent  has  been  committed 
within  the  scope  of  his  authority,  and  where  the  principal  has  bene- 
fited by  it.® 

1  5  App.  Cas.  826.  *  Barwick  v.  English  Joint  Stock  Bank,  L. 

s  2  Macq.  103.  R.  2  Ex.  259;  Mackaj  v.  The  Commercial 

*  9  H.  L.  C.  71 1.  Bank  of  New  Brunswick,  L.  B.  5  P.  0.  394 ; 

4  5  App.  Caa.  339.  per  Fry,  J.,  in  Cai^  v.  Bower,  10  Ch.  B. 

'At  p.  341.  J  at  p.  514. 
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4thly.  In  this  respect  it  makes  no  difference  whether  the  principal 
be  a  corporation  or  an  individual.^ 

5thly.  A  shareholder  in  a  jointHstock-company,  who  has  been  in- 
duced to  purchase  his  shares  by  the  fraud  of  the  agent  of  the  company, 
cannot  briug  an  action  of  deceit  against  the  company,  so  long  as  he  is 
a  member  of  it.^ 

§  467  b.  In  several  cases,  where  shareholders  in  a  company  have  en- 
deavoured to  render  the  directors  of  the  company  liable  for  false  and 
frandulent  representations  contained  in  prospectuses  or  other  docu- 
ments, it  has  become  necessary  to  consider  the  relationship  existing 
between  the  directors  and  the  persons  who  have  actually  committed 
the  fraud.  In  Peek  v.  Gumey,^  where  the  action  was  brought  by  a 
shareholder  against  the  directors  of  Overend,  Gurney  &  Co.,  for  false 
and^  fraudulent  representations  contained  in  the  prospectus  of  the 
company  intended  to  carry  on  the  business  of  the  firm  of  Overend  & 
Gurney,  it  was  attempted  on  behalf  of  Barclay,  one  of  the  defendant 
directors,  to  relieve  him  from  liability  on  the  ground  that  he  had  taken 
no  part  in,  and  given  no  express  authority  for,  the  preparation  and  pub- 
lication of  the  fraudulent  prospectus,  which,  in  fact,  he  had  never  read 
until  after  the  company  had  stopped  payment.  But  this  defence  was 
held  unavailing,  and  Lord  Chelmsford,  in  moving  the  judgment  of  the 
House  of  Lords,  said  (at  p.  392),  *^  The  short  answer  to  this  defence 
is,  that  he  was  acquainted  with  all  that  the  other  directors  knew ;  he 
consented  to  become  a  director,  knowing  that  a  prospectus  would,  as  a 
matter  of  course,  be  issued ;  he  signed  the  memorandum  and  articles 
of  association  referred  to  in  the  prospectus ;  and,  upon  receipt  of  the 
prospectus,  he  filled  up  and  signed  the  form  of  application  for  shares, 
printed  with  and  forming  part  of  the  prospectus.  Can  he,  upon  these 
facts,  be  heard  to  say  that  he  did  not  authorize  the  prospectus,  or  sanc- 
tion its  publication  ?  '* 

In  Weir  v,  Bell,^  the  defendant  directors  had  been  authorized  by  the 
company  to  issue  debentures.  Afterwards,  the  directors  at  a  board 
meeting  authorized  the  secretary  of  the  company  to  employ  a  firm  of 
brokers  to  place  the  debentures.  The  secretary  accordingly  employed 
brokers  on  behalf  of  the  company,  who,  without  any  express  authority 
from  the  directors,  issued  a  prospectus  containing  false  and  fraudulent 
statements,  on  the  faith  of  which  the  plaintiff  purchased  debentures 
which  proved  to  be  worthless. 

The  action  was  brought  against  several  of  the  directors  in  the  first 

1  Mackay  V.  The  Commercial  Bank  of  New  ^  Western  Bank  of  Scotland  v.  Addie,  L. 

Bronswick,  ubi  supra;  Hoalds worth  v.  The  R.  1  ScApp.  146;    Uoulds worth  v.  Tbe  City 

City  of  Glasgow  Bank,  5  App.  Cas.  317,  of  Qlasgow  Bank,5  App.  Cas.  317. 

per  liord  Selbome,  at  p.  326,  and  the  more  *  L.  K.  6  U.  L.  377. 

guarded  remarks  of  Lord  Blackburn,  at  pp.  ^3  Ex.  D.  238,  C.  A. ;   S.  C.  snb  nom. 

339,  840.  Weir  v.  Bamett,  lb.  32. 
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instance,  and  the  judgment  of  the  Exchequer  Division  was  in  fatyoar 
of  them  all,  proceeding  upon  the  ground  that  the  brokers  were  the 
agents  of  the  company,  and  not  of  the  directors,  and  disregarding  the 
finding  of  the  jury  upon  this  head  as  contrary  to  the  evidence.  The 
plaintiff  appealed  only  against  the  judgment  in  favour  of  the  defendant 
BelL  It  was  held  by  the  majority  of  the  Court  of  Appeal,  consisting 
of  Cockbum,  C.  J.,  Bramwell  and  Brett,  L.  JJ.,  that,  on  the  facta  dis- 
closed, the  defendant  was  not  liable. 

Cockbum,  C.  J.,  based  his  judgment,  which  received  the  concur- 
rence of  Brett,  L.  J.,  on  the  ground  that  the  defendant  Bell,  although 
a  party  as  director  to  the  receipt  of  the  money  paid  for  the  debentures, 
was  not  aware  of  the  falsity  of  the  statements  contained  in  the  pro- 
spectus, and  derived  no  personal  benefit  from  the  money  so  received.^ 

Bramwell,  L.  J.,  based  his  judgment  on  the  ground  that  the  defend- 
ant Bell  had  been  guilty  of  no  moral  fraud,  and  not  being  the  principal 
of  the  brokers,  could  not  be  held  to  have  impliedly  undertaken  for  the 
absence  of  fraud  in  them  in  issuing  the  prospectus. 

Cotton,  L.  J.,  on  the  other  hand,  delivered  a  powerful  dissentient 
judgment,  holding  that  the  finding  of  the  jury,  that  the  brokers  were 
the  agents  of  the  directors,  was  warranted  by  the  evidence ;  that  the 
brokers  in  preparing  and  issuing  the  prospectus  discharged  a  part  of 
the  duty  entrusted  to  the  defendant  as  one  of  the  directors  by  the  reso- 
lution authorizing  the  issue  of  debentures,  and  that  it  was  the  de- 
fendant's duty  09  director  to  ascertain  whether  the  statements  in  the 
prospectus  were  true  or  false ;  and  he  referred  to  the  passage  above 
cited  from  Lord  Chelmsford's  judgment  in  Peek  v.  Gumey  as  confirm- 
ing this  view. 

And  in  Cargill  v.  Bower,^  Fry,  J.,  following  the  decision  of  the 
Exchequer  Division  in  Weir  v.  Bell,  in  which  the  Court  of  Appeal 
had  not  then  delivered  their  judgment,  held  that  a  c[irector  of  a  com- 
pany is  not  liable  for  a  fraud  committed  by  his  co-directors,  or  by  any 
other  agent  of  the  company,  *'  unless  he  has  either  expressly  author- 
ized or  tacitly  permitted  its  commission ; "  and  he  reconciled  this  de- 
cision with  the  principle  applied  by  the  House  of  Lords  to  Barclay's 
case  in  Peek  v.  Gumey,  on  the  ground  that  Barclay  must  be  consid- 
ered to  have  there  impliedly  authorized  the  commission  of  the  fraud, 
inasmuch  as  he  had  given  authority  to  his  co-directors  to  issue  a  pro* 
spectus,  although,  from  his  knowledge  of  the  affairs  of  the  firm  of  Over^ 
end  &  Gumey,  he  must  have  been  aware  that  any  prospectus  would 
necessarily  be  fraudulent. 

^  At  p.  249  of  the  report,  Cockburn,  C.  J.,  Judicial  Committee  of  the  Privy  Conncil  in 

intimates  that  he  would  have  held  the  de-  Mackav  v.  The  Commercial  Bank  of  New 

fendant  liable  if,   after  knowledge  of   the  Brunswick,  ante,  p.  396. 

fraud,  he  had  derived  benefit  from  it.    This  *  10  Ch.  D.  608. 
was  one  of  the  queBtions  left  open  bj  the 
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§  467  c.  It  TDust  not  be  concluded  from  this  review  of  the  authori- 
ties that  the  purchaser^  who  has  been  induced  by  false  representations 
to  make  the  contract,  is  always  without  remedy  because  the  vendor 
believed  the  statements  to  be  true,  and  was  innocent  of  any  fraudulent 
intent.  These  cases  only  establish  that  the  vendor  has  committed  no 
wrong^  and  is  therefore  not  liable  in  an  action  of  deceit^  or  any  other 
action  founded  on  tort.  But,  in  very  many  instances,  a  representation 
made  by  the  vendor  amounts  in  law  to  a  warranty^  and  when  this  is 
the  case,  the  purchaser  has  remedies  on  the  contract^  for  breach  of  the 
warranty.  The  rules  of  law  by  which  to  determine  when  a  represen- 
tation is  a  warranty,  and  what  are  the  rights  of  the  buyer  for  a  breach 
of  this  warranty,  when  the  representation  is  false,  are  treated  po%ty 
Book  IV.,  Part  II.  Ch.  1,  on  Warranty.  The  law  as  to  the  effect  of 
innocent  misrepresentation  of  law  or  of  fact,  has  been  discussed,  ante^ 
p.  351. 

§  468.  The  case  of  Feret  v.  Hill  ^  has  been  omitted  in  the  foregoing 
review,  in  order  not  to  interrupt  the  exposition  of  the  point  directly 
under  discussion,  but  the  case  well  deserves  consideration.  It  was  in 
its  facts  the  converse  of  Cornfoot  v.  Fowke.  The  defendant  Hill  was 
the  owner  of  a  tenement,  and  the  plaintiff  sent  an  agent  to  him  to 
give  assurances  of  the  plaintiff's  good  character  and  reputation,  in  order 
to  induce  the  defendant  to  let  the  premises  to  the  plaintiff.  The 
agent  was  innocent,  and  was  honest  in  his  assurances  of  the  plaintiff's 
good  character,  but  in  point  of  fact  the  plaintiff,  who  pretended  that 
he  wanted  the  premises  for  carrying  on  business  as  a  perfumer,  in- 
tended to  convert  them  into  a  brothel.  The  plaintiff  was  let  into  pos- 
session and  used  the  premises  as  a  brothel,  and  the  defendant,  discov- 
ering the  fraud  practised  on  him,  ejected  the  plaintiff  forcibly  from  the 
apartments,  after  having  given  him  a  notice  to  quit,  which  he  disre- 
garded. The  plaintiff  then  brought  ejectment  to  recover  possession  of 
the  apartments,  and  the  jury  found,  first,  that  the  plaintiff,  at  the  time 
he  entered  into  the  agreement,  intended  to  use  the  premises  for  a 
brothel ;  and  secondly,  that  he  had  induced  the  defendant  to  enter 
into  the  sigreement  by  fraudulent  misrepresentation  as  to  his  character ^ 
and  as  to  the  purpose  for  which  he  wanted  the  premises.  The  verdict 
was  for  the  defendant,  and  Crowder,  J.,  reserved  leave  to  the  plaintiff 
to  move  to  enter  the  verdict  in  his  favour,  if  the  Court  should  be  of 
opinion  that  the  agreement,  notwithstanding  this  finding,  was  valid. 
The  motion  prevailed,  and  the  plaintiff  was  held  entitled  to  enforce 
the  agreement,  on  the  ground  that  the  misrepresentation  was  of  a  fact 
collateral  to  the  agreementj  Jervis,  C.  J.,  saying  that  there  was  no  mis- 
representation *^  as  to  the  legal  effect  of  the  instrument  which  he  (the 
defendant)  executed,  nor  as  to  what  he  was  doing,  or  that  he  was  do- 
ing one  thing,  when  in  fact  he  was  doing  another."    The  other  judges 

1  15  C.  B.  207 ;  23  L.  J.  C.  P.  183. 
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also  pat  the  case  upon  the  ground  that  the  Court  was  not  called  on  to 
enforce  any  agreement  at  all,  but  to  replace  premises  in  the  posaeasion 
of  a  man  who  had  an  executed  legal  title  to  the  possession :  that  it  was 
impossible  to  say  that  nothing  passed  under  the  demise,  simply  be- 
cause it  was  obtained  by  fraudulent  misrepresentation. 

The  effect  of  this  decision  seems  to  be,  that  a  defrauded  lessor,  who 
has  actually  executed  a  demise,  cannot  treat  it  as  a  nullity,  but  must 
proceed  to  have  it  rescinded  on  the  ground  of  the  fraud  by  an  appro- 
priate tribunal,  before  treating  it  as  non-existent :  such  appropriate 
tribunal  not  being  a  court  of  law,  but  one  of  equity. 

And  now,  under  the  Judicature  Acts,  when  such  relief  is  sought  by 
the  plaintiff,  the  Chancery  Division  of  the  High  Court  is  the  appro- 
priate tribunal.  Judicature  Act,  1873,  s.  84,  subs.  8,  ante^  p.  846. 

§  469.  In  further  illustration  of  the  effect  of  fraudulent  representa- 
tions to  the  prejudice  of  the  purchaser,  the  reader  is  referred  to  the 
series  of  decisions  rendered  in  cases  where  shareholders  in  companies 
have  attempted  to  relieve  themselves  from  responsibility  by  showing 
that  they  had  been  induced  to  take  the  shares  through  fraudulent  rep- 
resentations of  the  directors.  These  cases  are  all  reviewed  in  Oakes  v. 
Turquand,^  decided  in  the  House  of  Lords  in  August,  1867,  in  which  it 
was  settled  that  such  contracts  are  voidable  only,  not  void,  and  that 
the  defrauded  shareholders  cannot  relieve  themselves  from  responsi- 
bility to  creditors,  by  disaffirming  the  contract  after  the  company  has 
failed,  and  has  been  ordered  to  be  liquidated  in  Chancery,  and  the 
same  principle  applies  to  a  voluntary  winding-up.^ 

By  30  &  31  Vict.  c.  131,  s.  88  (Companies  Act,  1867),  it  is  enacted, 
that  *'  every  prospectus  of  a  company  and  every  notice  inviting  peiv 
sons  to  subscribe  for  shares  in  any  joint  stock  company^  shall  specify 
the  dates  and  the  names  of  the  parties  to  any  contract  entered  into  by 
the  company,  or  the  promoters,  directors,  or  trustees  thereof,  before 
the  issue  of  such  prospectus  or  notice,  whether  subject  to  adoption  by 
the  directors,  or  the  company,  or  otherwise ;  and  any  prospectus  or 
notice  not  specifying  the  same  shall  be  deemed  fraudulent  on  the  part 
of  the  promoters,  directors,  and  officers  of  the  company  knowingly 
issuing  the  same,  as  regards  any  person  taking  shares  in  the  company 
on  the  faith  of  such  prospectus,  unless  he  shall  have  had  notice  of  such 
contract.^ 

1  L.  R.  2  H.  L.  825.     See,  also,  Tennent  GoTer's  caie,  1  Ch.  D.  182,  C.  A. ;  Craig  v. 

v.  The  City  of  Glasgow  Bank,  4  App.  Gas.  Phillipe,  3  Ch.  D.  722  ;  Phosphate  Sewage 

615,  and  Hoaldsworth  v.  The  City  of  Glas-  Co.  v.  Hartmont,  5  Ch.  D.  394,  C.  A. ;  New 

gow  Bank,  5  App.  Gas.  317,  ante,  p.  394;  Sombrero  Co.  v.  Erlanger,  lb.  73,  C.  A.;  3 

and  Bargees'  case,  49  L.  J.  Ch.  541.  App.  Gas.  1218  ;  Bagnall  v,  Carlton,  6  Ch.  D. 

s  Stone  V.  City  and  Coanty  Bank,  3  C.  P.  130;  S.  C.  in  C.  A.  lb.  371 ;   TwycroM  t^. 

D.  282,  C.  A.  Grant,  2  G.  P.  D.  469,  C.  A.;  SnlUTan9. 

*  Cornell    v.  Hay,  L.  R.  8  C.  P.  328;  Mitcalfe,  5  C.  P.  D.  455,  C.  A.;  Arkwright 

Askew's  case,  :22  W.  R  762 ;  Charlton  v.  v,  Newbold,  17  Ch.  D.  301,  C.  A. 
Hay,  31  L.  T.  N.  8.  437;  23  W.  R.  129; 
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It  would  be  beyond  the  scope  of  this  work  to  examine  all  the  cases 
which  have  been  decided  on  the  question  what  contracts  must  be  set 
oat  under  this  section,  as  to  which  there  has  been  a  great  divergence 
of  opinion.  The  reader  is  referred  to  the  note  on  this  section  in  Mr. 
Buckley's  work  on  the  Companies  Acts,  3d  ed.  p.  455. 

§  470.  It  would  be  an  onerous  and  scarcely  useful  task  to  enumer- 
ate the  various  devices  which,  in  adjudicated  cases,  have  been  held 
by  the  courts  to  be  frauds  on  purchasers.  The  principles  stated  in 
this  chapter  have  been  illustrated  in  numerous  decisions.^  Some  of 
those  which  have  most  frequently  occurred  in  practice  will  be  pre- 
sented as  examples. 

In  Bexwell  v.  Christie,'  it  was  held  to  be  fraudulent  in  the  vendor 
to  bid  by  himself  or  agents  at  an  auction  sale  of  his  own  goods,  where 
the  published  conditions  were  ^^  that  the  highest  bidder  shall  be  the 
purchaser,  and  if  a  dispute  arise,  to  be  decided  by  a  majority  of  the 
persons  present."  Lord  Mansfield  also  in  tha^  case  held  it  to  be  a 
fraud  on  the  public,  and  therefore  on  the  buyer,  for  the  vendor  falsely 
to  describe  his  goods  ofiEered  at  auction  as  ^  the  goods  of  a  gentleman 
deceased,  and  sold  by  order  of  his  executor." 

The  foregoing  case  was  highly  eulogised,  and  followed  by  Lord  Ken- 
yon  and  the  King's  Bench  in  Howard  v.  Castle;  ^  and  the  employment 
of  *^  pufEers  "  as  they  are  termed,  that  is,  persons  engaged  to  bid  in  be- 
half of  the  vendor  in  order  to  force  up  the  price  against  the  public, 
has  ever  since  been  held  fraudulent.^ 

§  471.  In  the  case  of  Warlow  v.  Harrison,  decided  in  Queen's 
Bencb,^  and  afterwards  in  the  Exchequer  Chamber,^  the  law  on  the 
subject  of  the  auctioneer's  responsibility  in  such  cases  was  examined 
on  the  following  state  of  facts :  The  defendant  was  an  auctioneer, 
having  a  horse  repository,  and  they  advertised  for  sale  a  mare,  ^*  the 
property  of  a  gentleman,  without  reserve"  The  plaintiff  attended 
the  sale,  and  bid  60  guineas,  and  another  person  bid  61  guineas.  The 
plaintiff,  being  informed  that  this  last  person  was  the  owner,  declined 
to  bid  further,  and  the  horse  was  knocked  down  to  the  owner  as  pur- 
chaser at  61  guineas.  The  plaintiff  at  once  informed  the  defendant 
and  the  owner  that  he  claimed  the  mare  as  the  highest  bofid  fide  bid- 
der, the  sale  having  been  advertised  ^*  without  reserve."  The  owner 
refused  to  let  him  have  the  mare,  and  he  thereupon  tendered  to  the 
defendant,  the  auctioneer,  60  guineas  in  gold,  and  demanded  the  mare. 

1  Early  v.  Garret,  9  B.  &  C.  9Jt8 ;  Dnke  of  •  6  T.  R.  642.#  See,  also,  Wheeler  v.  Col- 
Norfolk  9.  Worthj,  1  Camp.  340 ;  Hill  o.  lier,  1  M.  &  W.  123 ;  Crowder  v,  Austin,  3 
Gray,  1  Stark,  434 ;  Jonee  v.  Bowden,  4  Bing^.  868 ;  Rex  v.  Marsh,  3  Y.  &  J.  831 ; 
TaoDt.  847  ;  Barber  v.  Morria,  1  Mood.  &  R.  Thomett  v,  Haines,  15  M.  &  W.  867 ;  Green 
62 ;  Tapp  v,  Lee,  3  B.  &  P.  367 ;  Corbett  v,  v,  Barerstock,  14  C.  B.  N.  S.  204,  and  32  L. 
Blown,  8  Bing.  33 ;  Hill  v.  Perrott,  3  Taant.  J.  C.  P.  180. 
274 ;  Abbotts  v.  Barry,  2  B.  &  B.  369.  «  28  L.  J.  Q.  B.  18. 

^  1  Cowp.  395.  >!£.&£.  295  ;  29  L.  J.  Q.  B.  14. 
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The  plaintiff  had  notice  of  the  conditions  of  the  sale,  among  which 
were  the  following :  ^*  First.  The  highest  bidder  to  be  the  buyer,  and 
if  any  dispute  arise  between  two  or  more  bidders  before  the  lot  is 
returned  into  the  stables,  the  lot  so  disputed  shall  be  put  up  again, 
or  the  auctioneer  may  declare  the  purchaser.  Third.  The  purchaser 
being  declared,  must  immediately  give  in  his  name  and  address,  with, 
if  required,  a  deposit  of  5^.  in  the  pound  on  account  of  his  purchase, 
and  pay  the  remainder  before  such  lot  is  delivered.  Eighth.  Any  lot 
ordered  for  this  sale  and  sold  by.  private  contract  by  the  owner,  or  ad- 
vertised '  without  reserve,'  and  bought  by  the  owner,  to  be  liable  to  the 
usual  commission  of  21.  per  cent."  As  the  judgment  of  the  Exchequer 
Chamber  turned  much  upon  the  pleadings,  it  is  necessary  to  state  that 
the  plaintiff's  declaration,  after  alleging  the  advertisement  for  sale 
without  reserve,  went  on  to  aver  that  he  attended  the  sale  and  became 
the  highest  bidder  ;  ^^  and  thereupon  and  thereby  the  defendant  became 
and  was  the  agent  of  tjie  plaintiff  to  complete  the  contract ;  and  then 
charged  a  breach  of  the  defendant's  duty  to  the  plaintiff  as  the  plain" 
Uff'^s  agent  in  failing  to  complete  the  contract  in  behalf  of  the  plain- 
tiff. The  defendant  pleaded :  First,  not  guilty.  Secondly,  that  the 
plaintiff  was  not  the  highest  bidder.  Thirdly,  that  the  defendant  did 
not  become  the  plaintiff's  agent  as  alleged. 

In  the  plaintiff's  argument  the  following  civil  law  authorities  were 
cited  :  Cicero  de  Officiis,  lib.  8,  s.  15,  ^*  ToUendum  est  igitur  ex  rebas 
contrahendis  omne  mendacium ;  non  licitatorem  venditor,  nee  qui  con- 
4:ra  se  liceatur,^  emptor  apponet :  "  and  Huberus,  lib.  18,  tit.  2,  s.  7, 
Prselectiones :  *^  Sed  hoc  facile  constabit,  si  venditor  fabum  eraptorem 
inde  ab  initio  subomet,  qui  plus  aliis  offerat,  ut  veris  emptoribus  prse- 
mium  maximsB  licitationis;  vulgo,  stryckgelt,  quo  nihil  usitatius,  inter- 
cipiat,  dolo  detecto,  venditorem  teneri  ad  praemium  vero  licitatori 
maximo  prsBstandum,  quia  hoc  est  contra  fidem  conventionis  perfectae 
qu&  statutum  est  ut  maximo  licitatori  prsBmium  daretur." 

Lord  Campbell,  C,  J.,  delivering  the  unanimous  judgment  of  the 
Queen's  Bench,  holding :  — 

First.  —  That  it  was  not  true  in  point  of  law  that  the  auctioneer 
is  the  agent  of  the  purchaser  until  the  acceptance  of  his  bid  as  being 
the  highest,  which  acceptance  is  shown  by  knocking  down  the  ham- 
mer ;  and  that  till  then  the  auctioneer  is  exclusively  the  agent  of  the 
vendor. 

Secondly. —  That  both  parties  may  retract  till  the  hammer  is 
knocked  down  :  that^o  contract  takes  place  between  them  till  that  is 
done  ;  and  that  the  auctioneer  cannot  be  bound  when  both  the  vendor 
and  bidder  remain  free. 

1  The  better  reading  is,  qui  contra  relicea-  dace  the  impression  that  the  propertj  is  not 
tar,  "  a  person  to  bid  back  "  or  lower  than  worth  what  has  been  offered  for  it.  The  read- 
Bome  one  has  alreadj  bid,  in  order  to  pro-    ing  se  liceatnr  is  condemned  by  Zftrnpt 
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The  learned  Chief  Jastice  then  said  in  the  name  of  the  Court :  — 

Thirdly.  — "  We  are  clear  that  the  bidder  has  no  remedy  against 
the  auctioneer,  whose  authority  to  accept  the  offer  of  the  bidder 
has  been  determined  by  the  vendpr  before  the  hammer  has  been 
knocked  down." 

§  472.  Although  this  judgment  of  the  Queen's  Bench  was  not  re- 
versed in  the  Exchequer  Chamber,  because  approved  on  the  pleadings 
as  they  stood,  the  thii*d  proposition  above  quoted  was  not  affirmed, 
and  the  Court  of  Error  gave  leave  to  the  plaintiff  to  amend,  so  as  to 
enforce  a  liability  against  the  auctioneer.  The  Exchequer  Chamber, 
composed  of  Martin,  Bramwell,  and  Watson,  BB.,  and  Willes  and 
Byles,  JJ.,  were  unanimous  in  holding  the  auctioneer  liable,  and  in 
giving  leave  to  amend  ;  but  Willes,  J.,  and  Bramwell,  B.,  without  dis- 
senting from  the  opinion  of  the  majority,  as  delivered  by  Martin,  B., 
preferred  putting  their  judgment  on  a  different  ground,  on  which  they 
felt  themselves  more  clearly  justified  in  their  copclusions.  Martin,  B., 
first  declared  that  the  judgment  of  the  Queen's  Bench  was  right  upon 
the  pleadings,  but  that  the  Court  of  Appeal  being  now  vested  with 
power  to  amend,  and  the  object  of  the  law  being  to  determine  the 
real  question  in  controversy,  the  power  ought  to  be  ^'  largely  exer- 
cised "  for  that  purpose,  and  that  upon  the  facts  the  plaintiff  was  en- 
titled to  recover. 

The  learned  Baron  then  proceeded  as  follows:  ^^  In  a  sale  by  auction 
there  are  three  parties,  namely,  the  owner  of  the  property  to  be  sold, 
the  auctioneer,  and  the  portion  of  the  public  who  attend  to  bid,  which 
of  course  includes  the  highest  bidder.  In  this,  as  in  most  cases  of  sales 
by  auction,  the  owner's  name  was  not  disclosed :  he  was  a  concealed 
principal.  The  names  of  the  auctioneers,  of  whom  the  defendant  was 
one,  alone  were  published,  and  the  sale  was  announced  by  them  to  be 
^  without  reserveJ*  This,  according  to  all  the  cases  both  at  law  and  in 
equity,  means  that  neither  the  vendor  nor  any  person  on  his  behalf 
may  bid  at  the  auction,  and  that  the  property  shall  be  sold  to  the  high- 
est bidder,  whether  the  sum  bid  be  equivalent  to  the  real  value  or  not. 
For  this  position,  see  the  case  of  Thomett  v.  Haines,  15  M.  &  W.  367. 
We  cannot  distinguish  the  case  of  an  auctioneer  putting  up  property 
for  sale  upon  such  a  condition  from  the  case  of  the  loser  of  property 
offering  a  reward ;  or  that  of  a  railway  company  publishing  a  time- 
table, stating  the  times  when  and  the  places  at  which  the  trains  run. 
It  has  been  decided  that  the  person  giving  the  information  advertised 
for,  or  a  passenger  taking  a  ticket,  may  sue  as  upon  a  contract  with 
him.  Denton  v.  The  Great  Northern  Railway  Company,  5  E.  &  B. 
860  ;  25  L.  J.  Q.  B.  129.  Upon  the  same  principle  it  seems  to  us,  that 
the  highest  bond  fide  bidder  at  an  auction  may  sue  the  auctioneer  as 
upon  a  contract  that  the  sale  shall  be  without  reserve.  We  think  that 
the  auctioneer  who  puts  property  up  for  sale  upon  such  a  condition, 
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pledges  himself  that  the  sale  shall  be  without  reserve ;  or,  in  other 
words,  contracts  that  it  shall  be  so,  and  that  this  contract  is  made  tpith 
the  highest  bond  fide  bidder^  and  in  case  of  a  breach  of  it,  he  has  a  right 
of  action  against  the  auctioneer.  •  •  •  We  entertain  no  doabt  that  the 
owner  may,  at  any  time  before  the  contract  is  legally  complete,  inter- 
fere and  revoke  the  aactioneer's  authority,  but  he  does  so  at  his  peril ; 
and  if  the  auctioneer  has  contracted  any  liability  in  consequence  of 
his  employment  and  the  subsequent  revocation  or  conduct  of  the 
owner,  he  is  entitled  to  be  indemnified.'* 

§  478.  In  reference  to  the  conditions  of  the  sale,  the  learned  Baron 
further  said,  as  to  the  first  condition,  that  the  owner  could  not  be  the 
buyer,  and  the  auctioneer  ought  to  have  refused  his  bid,  giving  for  a 
reason,  that  the  sale  was  without  reserve ;  and  that  the  Court  were 
inclined  to  differ  with  the  Queen's  Bench,  and  to  consider  that  the 
owner's  bid  was  not  a  revocation  of  the  auctioneer's  authority.  The 
eighth  condition  was  construed  as  providing  simply  that  if  the  owner 
acted  contrary  to  the  conditions  of  the  sale,  he  must  pay  the  usual 
commissions.  The  Court  was  therefore  ready  to  give  judgment  for 
the  plaintiff  if  he  chose  to  amend  his  declaration. 

Willes,  J.,  and  Bramwell,  B.,  preferred  putting  their  assent  to  the 
judgment  on  the  grounds  that  the  facts  furnished  strong  evidence  to 
show  that  the  auctioneer  had  received  no  authority  from  the  owner  to 
advertise  a  sale  ^*  without  reserve ; "  and  that  the  plaintiff  ought  to 
be  allowed  to  amend  by  adding  a  count,  alleging  an  undertaking  by 
the  auctioneer  that  he  had  such  authority,  and  a  breach  of  that  un- 
dertaking. 

§  474.  It  was  said  at  one  time  that  the  rule  in  equity  differs  from 
that  at  common  law  on  the  subject  of  puffers  to  this  extent ;  that  in 
equity  it  is  allowable  to  employ  one  puffer,  but  no  more,  for  the  par- 
pose  only  of  preventing  the  property  from  being  sold  below  a  limit 
fixed  by  the  vendor.  Willes,  J.,  in  Green  v.  Baverstock,^  however, 
expressed  the  opinion  that  the  rule  in  equity  was  confined  to  sales  un- 
der the  order  of  the  Court,  in  conformity  with  ^'  an  inveterate  prac- 
tice." But  the  existence  of  any  such  rule  in  equity  appears  to  have 
been  still  a  moot  point,  even  in  1865,  as  is  shown  in  the  opinion  of 
Lord  Cranworth  in  Mortimer  v.  Bell.'  By  the  new  Act,  however,  30 
&  81  Vict.  c.  48,  passed  at  the  instance  of  Lord  St.  Leonards  (but  ap 
plicable  only  to  sale  of  land),  it  is  provided  in  the  fourth  section,  that 
^^  whereas  there  is  at  present  a  conflict  between  her  Majesty's  courts 
of  law  and  equity  in  respect  of  the  validity  of  sales  by  auction  of  land 
where  a  puffer  has  bid,  although  no  right  of  bidding  on  behalf  of  the 
owner  was  reserved,  the  courts  of  law  holding  that  all  such  sales  are 
absolutely  illegal,  and  the  courts  of  equity  under  some  circumstances 
giving  effect  to  them,  but  even  in  courts  of  equity  the  rule  is  unset- 

1  U  C.  B.  N.  S.  204;  32  L.  J.  C.  P.  180.  «  1  Ch.  10. 
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tied  :  and  whereas  it  is  expedient  that  an  end  should  be  put  to  such 
conflicting  and  unsettled  opinions :  Be  it  therefore  enacted,  that  from 
and  after  the  passing  of  this  Act,  whenever  a  sale  by  auction  of  land 
uroold  be  invalid  at  law  by  reason  of  the  employment  of  a  puffer,  the 
same  shall  be  deemed  invalid  in  equity  as  well  as  at  law." 

§  475.  The  statute  further  directs  that  where  land  is  stated  to  be 
Bold  without  reserve,  it  shall  not  be  lawful  for  the  seller  to  bid,  or  the 
auctioneer  to  accept,  a  bid  from  him  or  any  one  employed  by  him  ;  and 
where  the  sale  is  subject  to  the  right  of  a  seller  to  bid,  it  shall  be  law- 
ful for  the  seller  or  any  one  person  in  his  behalf  to  bid.^ 

The  act  also  forbids  the  courts  of  equity  from  continuing  the  prac- 
tice of  opening  biddings  in  sales  made  under  their  orders  so  that  in 
future  the  highest  bond  fide  bidder  at  such  sales  shall  be  the  purchaser, 
in  the  absence  of  fraud  or  improper  conduct  in  the  management  of  the 
Bale. 

In  a  case^  just  before  the  passing  of  this  Act,  it  was  announced  that 
the  sale  was  ^  without  reserve,"  and  that  the  parties  interested  had 
liberty  to  bid.  It  was  held  by  Lords  Justices  Turner  and  Cairns  that 
on  these  terms,  a  purchaser  was  bound  by  his  bid  for  19,000Z.,  the  only 
bids  higher  than  14,0002.  having  been  made  by  the  purchaser  and  a 
mortgagee  in  posseseion  of  the  estate. 

§  476.  In  The  Queen  t;.  Kenrick,^  the  fraud  on  the  purchaser,  for 
which  the  defendant  was  convicted  as  being  guilty  of  false  pretences, 
was  telling  the  buyer  that  the  horses  offered  for  sale  had  been  the  prop- 
erty of  a  lady  deceased,  were  then  the  property  of  her  sister,  and  never 
had  been  the  property  of  a  horse-dealer,  and  that  they  were  quiet  and 
tractable;  all  these  statements  being  false,  and  the  vendor  knowing 
that  nothing  but  a  belief  in  their  truth  would  induce  the  buyer  to 
make  the  purchase. 

In  Dobell  v.  Stevens,^  the  fraud  consisted  in  falsely  telling  the  buyer 
that  the  receipts  of  a  public-house  were  1602.  per  month,  and  the  quan- 
tity of  porter  sold  seven  butts  per  month,  and  that  the  tap  was  let  for 
822.  per  annum,  and  two  rooms  for  272.  per  annum,  whereby  the  plain- 
tiff was  induced  to  buy ;  and  similar  deceits  were  employed  in  Lysney 
V.  Selby,^  and  Fuller  v.  Wilson.* 

§  477.  In  Schneider  v.  Heath,^  a  vessel  was  sold,  **'  hull,  masts,  yards, 
standing  and  running  rigging,  with  allfavlt%y  as  they  now  lie."  There 
was,  however,  a  false  statement,  that  ^^  the  hull  was  nearly  as  good  as 
when  launched,"  and  means  were  taken  to  conceal  the  defects  that  the 
vendor  knew  to  exist.  This  was  held  by  Sir  James  Mansfield  to  be  a 
fraud  on  the  purchaser ;  but  in  Baglehole  v,  Walters,^  Lord  Ellenbor- 

1  8ee  Gilliat  v.  Gilliat,  9  Eq.  60,  as  to  the  ^2  Lord  Raymond,  1118. 

oonstracdon  of  this  elause.  *  3  Q.  B.  58. 

3  Dimmock  v,  Hallett,  2  Ch.  21.  73  Camp.  506. 

•  5  Q.  B.  49.  83  Camp.  154. 
«  3  B.  &  C.  623. 
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ough  was  decided  in  his  rejection  of  the  purchaser'^s  attempt  to  repu- 
diate the  sale  of  a  vessel  under  exactly  the  same  description,  **'  with  all 
faults,"  where  the  seller,  although' knowing  the  latent  defects,  used  no 
means  for  concealing  them  from  the  purchaser.  In  this  decision.  Lord 
EUenborough  expressly  overruled  Mellish  v.  Motteux,^  and  in  Pick- 
ering V.  Dowson,^  the  Common  Pleas  followed  Lord  Ellen  borough's 
decision,  as  one  ^^ never  questioned  at  the  bar;"  and  concurred  in 
overruling  Mellish  v.  Motteux. 

Baglehole  v.  Walters  was  also  followed  by  the  Queen's  Bench  in 
deciding  Bywater  v.  Richardson,'  in  1834. 

§  478.  In  Horsfall  v.  Thomas,^  the  defence  to  an  action  on  a  bill  of 
exchange  was  that  the  buyer  had  been  defrauded  in  the  purchase  of  a 
steel  gun,  for  which  the  bill  was  given.  The  gun  was  made  by  de- 
fendant's order,  and  he  was  informed  when  it  was  ready,  but  made  no 
examination  of  it,  and  sent  the  bill  of  exchange  in  part  payment 
There  was  a  defect  in  the  gun,  and  a  metal  plug  was  inserted,  which 
would  have  concealed  the  defect  from  any  person  inspecting  the  gun. 
It  was  received  by  the  defendant,  fired  several  times,  answered  the 
purpose  as  long  as  it  was  entire,  but  afterwards  burst  in  consequence 
of  the  defect.  Held,  that  the  defendant  had  not  been  influenced  in  his 
acceptance  of  the  gun  by  the  artifice  u%ed^for  he  had  never  examined  it: 
that  the  mere  statement  by  the  plaintiffs  to  the  defendant  that  the  gun 
was  ready  for  him,  even  if  they  knew  the  existence  of  a  defect  which 
would  make  the  gun  worthless,  and  failed  to  inform  him  of  it,  was  not 
a  fraud.  The  learned  judge,  Bramwell,  B.,  who  delivered  the  judg- 
ment of  the  Court,  said  that  ^'  fraud  must  be  committed  by  the  affirm- 
ance of  something  not  true  within  the  knowledge  of  the  affirmant,  or 
by  the  suppression  of  something  which  is  true  and  which  it  is  the  duty 
of  the  party  to  make  known."  In  the  case  before  the  Court  there  was 
no  affirmance ;  and  there  was  no  duty  on  the  part  of  the  maker  to 
point  out  a  defect  where  the  buyer  has  an  opportunity  for  inspection 
and  does  not  choose  to  avail  himself  of  it.^ 

This  decision  is  questioned  and  disapproved  by  Cockburn,  C.  J.,  in 
Smith  V,  Hughes  (L.  R.  6  Q.  B.  597),  and  it  certainly  seems  that  the 
artifice  used  to  conceal  the  defect  comes  within  the  definition  usually 
given  of  fraud. 

§  479.  The  case  of  Hill  v.  Gray,®  decided  by  Lord  EUenborough  at 
Nisi  Prius  in  1816,  would  seem  to  confiict  with  the  general  rule  in  re- 
lation to  concealment.  The  facts  were  that  the  agent  employed  by 
plaintiff  to  sell  a  picture  was  pressed  by  the  defendant  to  tell  him 

1  Peake,  115.  «  1  H.  &  C  90,  and  31  L.  J.  Ex.  328. 

'  4  Taunt  779.  &  See  Keates  v.  Earl  Cadogan,  10  C.  B. 

*  1  A.  &  E.  508.    See,  also,  Freeman  v,  591,  and  20  L.  J.  C.  F.  76  ;  also.  Hill  i;.  Gnj, 

Baker,  5  B.  &  Ad.  797;  Ward  v.  Hobbs,  4  1  Stark.  434. 

App.  Gas.  13 ;  S.  C.  3  Q.  B.  D.  150,  C  A.,  ^  I  Stark.  434. 
oyerraling  2  Q.  B.  D.  331. 
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whose  property  it  was :  the  agent  refused.  The  same  agent  was  at 
the  time  selling  also  pictures  for  Sir  Felix  Agar,  and  the  defendant, 
^^  misled  by  circumstances,  erroneously  supposed  "  that  the  picture  in 
question  also  belonged  to  Sir  Felix  Agar,  and  under  this  misapprehen- 
sion bought  it.  The  agent  ^*  knew  that  the  defendant  laboured  under 
this  delusion,  but  did  not  remove  it."  The  price  was  1,0002.,  the  pic- 
ture being  said'to  be  a  Claude,  and  proof  was  offered  that  it  was 
genuine,  and  that  after  the  defendant  knew  that  it  was  not  one  of  Sir 
Felix  Agar's  pictures  he  had  objected  to  paying  on  the  ground  that  it 
was  not  genuine,  but  not  on  the  ground  of  any  deception.  Lord  Ellen- 
borough  said :  ^'  Although  it  was  the  finest  picture  that  Claude  ever 
painted,  it  must  not  be  sold  under  a  deception.  The  agent  ought  to 
have  cautiously  adhered  to  his  original  stipulation,  that  he  should  not 
communicate  the  name  of  the  proprietor,  and  not  to  have  let  in  a  sub- 
picion  on  the  part  of  the  purchaser  which  he  knew  enhanced  the  price. 
He  saw  that  the  defendant  had  fallen  into  a  delusion  in  supposing  the 
picture  to  be  Sir  Felix  Agar's,  and  yet  he  did  not  remove  it.  .  .  . 
This  case  has  arrived  at  its  termination,  since  it  appears  that  the  pur- 
chaser laboured  under  a  deception,  in  which  the  agent  permitted  him 
to  remain,  on  a  point  which  he  thought  material  to  influence  hisjudff- 
mentJ*^  This  judgment,  on  a  first  perusal,  seems  certainly  not  recon- 
cileable  with  the  received  principles  on  the  subject,  but  in  Keates  v. 
Earl  Cadogan,^  the  case  was  explained  by  the  Common  Pleas  by  con- 
struing the  language  of  Lord  EUenborough  in  the  italicised  passages 
as  intimating  that  there  ^^  had  been  a  positive  aggressive  deceit."  It  is, 
indeed,  quite  possible  that  it  was  the  act  of  the  agent  in  putting  the 
picture  with  those  of  Sir  Felix  Agar  that  created  the  belief,  which  the 
agent  perceived,  and  did  not  remove. 

§  480.  In  the  earlier  case  of  Jones  v.  Bowden,^  an  action  upon  the 
case  for  deceit  in  a  sale  was  maintained  under  the  following  circum- 
stances :  The  defendant  bought  pimento  at  an  auction  sale,  as  sea- 
damaged.  It  is  usual  in  such  sales  of  this  article  to  declare  it  to  be 
sea-damaged^  and  when  nothing  is  said,  it  is  supposed  to  be  sound. 
Defendant  then  repacked  it,  and  it  was  included  in  a  catalogue  of  the 
auction  sale,  as  '^  187  bags  pimento,  bonded,"  and  at  the  foot  was 
stated,  '^  the  goods  to  be  seen  as  specified  in  the  catalogue,  and  re- 
mainder at  No.  86,  Camomile  Street."  Defendant  drew  fair  samples, 
which  were  exhibited  to  the  bidders,  by  which  the  article  appeared  to 
be  dusty,  and  of  inferior  quality ;  but  no  one  could  tell  from  the  sam- 
ples that  the  goods  had  been  sea-damaged  or  repacked,  either  of  which 
facts  depreciates  the  value  m  the  market.     The  catalogues  were  not 

« 

1  10  C.  B.  591,  at  p.  600 ;  20  L.  J.  C.  F.  be  so  interpreted,  but  attributes  the  expla- 

76.    And  see  per  Lord  Chelmsford  in  Peek  v.  nation  to  the  anxiety  of  the  Conrt  to  recon- 

Gumej,  L.  B.  6  H.  L.  at  p.  390,  who  doubts  cile  the  case  with  established  principles, 

whether  the  mere  silence  of  the  agent  could  >  4  Taunt.  847. 
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distributed  till  the  day  before  the  sale,  and  no  one  had  inspected  the 
goods.  The  auctioneer  made  no  addition  nor  comment  on  what  was 
stated  in  the  catalogue,  and  the  plaintiff  became  the  purchaser  at  ISd. 
per  pound,  which  was  not  more  than  a  reasonable  price^  after  taking 
into  consideration  the  fact  that  it  had  been  sea-damaged  and  repacked. 
The  jury  said,  ^  That  the  state  of  the  goods  ought  to  have  been  com- 
municated by  the  defendant  to  the  plaintiff,"  and  fotmd  a  verdict  for 
him,  subject  to  the  point  whether  the  action  was  maintainable.  A 
rule  to  set  aside  the  verdict  was  discharged.  The  grounds  are  not 
very  intelligibly  given,  but  it  may  be  fairly  inferred  from  the  language 
of  Mansfield,  C.  J.,  that  he  considered  the  verdict  of  the  jury  as  estab- 
lishing a  usage  which  imposed  on  the  vendor  the  duty  of  disclosing  the 
defect,  thus  bringing  the  case  within  the  general  principle  stated  by 
Bramwell,  J.,  in  Horsfall  v.  Thomas.^ 

§  481.  In  Smith  v.  Hughes,'  the  action  was  by  the*  plaintiff,  a 
farmer,  to  recover  the  price  of  certain  oats  sold  to  the  defendant,  an 
owner  and  trainer  of  race-horses.  The  plaintiff^s  account  of  the  trans- 
action was  that  he  took  a  sample  of  the  oats  to  the  defendant  and 
asked  if  he  wished  to  buy  oats,  to  which  the  latter  answered,  ^^  I  am 
always  a  buyer  of  good  oats.*'  The  plaintiff  asked  thirty-five  shillings 
a  quarter,  and  left  the  sample  with  the  defendant,  who  was  to  give  an 
answer  next  day.  The  defendant  wrote  to  say  he  would  take  the  oats 
at  thirty-four  shillings  a  quarter,  and  they  were  sent  to  him  by  the 
plaintiff.  But  the  defendant's  account  was  that,  to  the  plaintiff's 
question  he  answered,  ^^  I  am  always  a  buyer  of  good  old  oats :  "  and 
that  the  plaintiff  then  said,  ^'  I  have  some  good  old  oats  for  sale." 
There  was  no  difference  of  testimony  as  to  the  other  facts  ;  and  it  was 
further  sworn  by  the  defendant  that  as  soon  as  he  discovered  that  the 
oats  were  new,  he  sent  them  back  :  that  trainers  use  old  oats  for  their 
horses,  and  never  buy  new  when  they  can  get  old.  There  was  also 
evidence  to  the  effect  that  thirty-four  shillings  a  quarter  was  a  very 
high  price  for  new  oats,  more  than  a  prudent  business  man  would  have 
given,  and  that  old  oats  were  then  very  scarce. 

The  judge  told  the  jury  that  the  question  was  whether  the  word 
^^  old  "  had  been  used  in  the  bargain  as  stated  by  the  defendant,  and 
if  so  the  verdict  must  be  for  him  ;  but  if  they  thought  the  word  ^^  old  " 
had  not  been  used,  then  the  second  question  would  be  ^'  whether  the 
plaintiff  believed  the  defendant  to  believe  or  to  be  under  the  impres- 
sion that  he  was  contracting  for  the  purchase  of  old  oats."  If  so,  the 
verdict  would  also  be  for  the  defendant.  The  jury  found  for  the  de- 
fendant. The  question  for  the  Queen's  Bench  was  whether  the 
second  direction  to  the  jury  was  right,  for  they  had  not  answered  the 

1  1  H.  ft  C.  90;  31  L.  J.  Ex.  322.    See,    Laidlaw  v.  Organ,  2  Wheat  173,  before  the 
also,  Parkinson  v.  Lee,  2  East,  314.  Supreme  Court  of  the  United  States. 

>  L.  B.  6  Q.  B.  597 ;  and  eee  the  case  of 
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qaestions  separately,  and  it  was  not  possible  to  say  on  which  of  the 
tiro  grounds  they  had  based  their  verdict.  In  testing  the  second  ques- 
tion it  was  plainly  necessary  to  assume  that  the  word  **  old  "  had  not 
been  used,  and  on  that  assumption  the  Court  ordered  a  new  trial. 

Cockburn,  C.  J.,  said,  that  assuming  the  vendor  to  know  that  the 
buyer  believed  the  oats  to  be  old  oats,  but  that  he  had  done  nothing 
directly  or  indirectly  to  bring  about  that  belief,  but  simply  offered  his 
oats  and  exhibited  his  sample,  the  passive  acquiescence  of  the  vendor 
in  the  self-deception  of  the  buyer  did  not  entitle  the  latter  to  rescind 
the  sale. 

Blackburn,  J.,  concurred,  saying  that  ^*  whatever  may  be  the  case 
in  a  court  of  morals,  there  is  no  legal  obligation  on  the  vendor  to  in- 
form the  purchaser  that  he  is  under  a  mistake,  not  induced  by  the  act 
of  the  vendor."  The  learned  judge  further  doubted  whether  the  jury 
had  been  made  to  understand  the  difference  between  agreeing  to  take 
the  oats  under  the  belief  that  they  were  old  (for  in  that  case  there 
would  be  no  defence),  and  agreeing  to  take  the  oats  under  the  belief 
that  the  plaintiff  eontraeted  that  they  were  old,  for  in  this  case  the 
parties  would  not  be  ad  idem  as  to  their  bargain,  and  there  would 
therefore  be  no  contract. 

Hannen,  J.,  also  thought  that  the  second  question  was  probably 
misunderstood  by  the  jury,  and  concurred  with  Blackburn,  J.,  in  the 
distinction  above  pointed  out.  He  said,  that  to  justify  a  verdict  for 
the  defendant  it  was  not  enough  for  the  jury  to  find  that  ^^  the  plaintiff 
believed  the  defendant  to  believe  that  he  was  buying  old  oats,"  but 
that  what  was  necessary  was,  to  find  that  *<  the  plaintiff  believed  that 
the  defendant  believed  that  the  plaintiff  was  contracting  to  sell  old 
oats." 

In  the  following  very  exceptional  case,  where  the  fraud  of  the  ven- 
dor was  committed  not  on  the  buyer,  but  by  collusion  with  the  buyer 
against  another  person,  the  vendor  was  not  permitted  to  recover  against 
the  buyer. 

§  482.  In  Jackson  v.  Duchaise,^  the  facts  were  that  the  plaintiff 
sold  the  goods  in  a  house  to  the  defendant  for  lOOZ.,  but  she  could  not 
raise  the  money  ;  she  applied  to  one  Walsh,  to  aid  her  in  the  purchase, 
and  he  at  her  request  agreed  to  buy  them  from  the  plaintiff  for  70Z., 
which  he  did,  taking  a  bill  of  sale  to  himself.  By  agreement  between 
the  plaintiff  and  the  defendant,  she  was  tQ  pay  the  deficiency  of  302. 
to  him,  in  two  notes,  of  152.  each,  and  this  was  concealed  from  Walsh. 
On  action  brought  by  plaintiff  on  one  of  the  two  notes.  Lord  Kenyon, 
at  Nisi  Prius,  and  the  Court  in  banc  afterwards,  held  the  transaction 
to  be  a  fraud  on  Walsh,  and  that  plaintiff  could  not  recover.  The 
principle  was  the  same  as  that  on  which  secret  agreements  to  give  one 
creditor  an  advantage  over  others  as  an  inducement  to  sign  a  composi- 
tion in  insolvency,  are  held  fraudulent  and  void.^ 

^  3  T.  B.  551.  s  Dalgleish  v.  Tennent,  L.  B.  S  Q.  B.  49. 
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In  the  Supreme  Court  of  the  State  of  Vermont  it  was  held  to  be 
fraudulent  in  a  vendor  to  sell  a  horse  having  an  internal  malady  of  a 
secret  and  fatal  character  not  apparent  by  any  external  indications, 
but  known  to  the  seller,  and  known  by  him  to  be  unknown  to  the 
buyer,  if  the  malady  was  such  as  to  render  the  horse  of  no  valued 

SECTION  IV. —  FRAUD  ON  OBEDITOBS  —  STATUTE  OF  ELIZABETH. 

§  483.  Sales  made  by  debtors  in  fraud  of  creditors  are  usually  con- 
sidered as  being  governed  by  the  statute  13  Eliz.  c.  5,  and  the  deci- 
sions made  under  it ;  but  other  statutes  had  been  previously  passed  on 
the  same  subject,  and  in  Gadogan  v.  Kennett,^  Lord  Mansfield  said 
that  ^'  the  principles  and  rules  of  the  common  law,  as  now  universally 
known  and  understood,  are  so  strong  against  fraud  in  every  shape, 
that  the  common  law  would  have  attained  every  end  proposed  by  the 
statutes  13  Eliz.  c.  5,  and  27  Eliz.  c.  4.  The  former  of  these  statutes 
relates  to  creditors  only :  the  latter  to  purchasers.  These  statutes 
cannot  receive  too  liberal  a  construction,  or  be  too  much  extended  in 
suppression  of  fraud." 

The  13  Eliz.  c.  5,  was  intended  *^  for  the  avoiding  and  abolishing  of 
feigned,  covinous,  and  fraudulent  feoffments,  gifts,  grants,  alienations^ 
&c.,  &c.,  as  well  of  lands  and  tenements  as  of  goodi  and  chattels  •  .  . 
devised  and  contrived  of  malice,  fraud,  covin,  collusion,  or  guile,  to 
the  end,  purpose,  and  intent  to  delay^  hinder^  or  defraud  creditors  .  .  . 
to  the  overthrow  of  all  true  and  plain  dealing,  bargaining,  and  chevi- 
sance  between  man  and  man,  without  the  which  no  commonwealth  or 
civil  society  can  be  maintained  or  continued.'* 

The  statute,  therefore,  provides  that  all  alienations,  bargains,  and 
conveyances  of  lands  and  tenements,  or  goods  and  chattels,  made  for 
any  such  intent  and  purpose  as  is  above  expressed,  shall  be  '^  deemed 
and  taken  (only  against  that  person  or  persons,  his  or  their  heirs,  suc- 
cessors, executors,  administrators,  and  assigns,  and  every  of  them 
whose  actions,  suits,  debts,  accounts,  damages,  penalties,  forfeitures, 
heriots,  mortuaries  and  reliefs,  by  such  guileful,  covinous,  or  fraudu- 
lent devices  and  practices  as  is  aforesaid,  are,  shall,  or  might  be  in  any- 
wise, disturbed,  hindered,  delayed,  or  defrauded),  to  be  clearly  and 
utterly  void,  frustrate,  and  of  none  effect."  This  statute  was  con- 
firmed by  14  Eliz.  c.  11,  s.  1,  and  made  perpetual  by»29  Eliz.  c.  5, 
s.  2.  And  it  seems  that  it  protects  against  fraudulent  sales,  subse- 
quent creditors,  as  well  as  those  having  claims  at  the  date  of  the  fraud- 
ulent conveyance.^ 

^  Paddock  v.  Strobridge,  29  Vermont,  470.  fraadnlent  conrejance,  and  are  in  anj  case 

Cowp.  432.  entitled  to  share  in  the  benefit  of  proceed- 

*  Graham  v.  Eurber,  14  C.  B.  410,  and  23  ings  taken  bj  creditors  having  claims  at  the 

L.  J.  C.  P.  51.    It  is  now  settled  that  sabse-  date  of  the  conreyance.    The  cases  are  col- 

qnent  creditors  maj,  under  certain  circnm-  lected  in  Robson  on  Bankruptcy,  p.  153,  ed. 

stances,  maintain  an  action  to  set  aside  a  1881. 
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§  484.  In  Twyne's  case,^  the  celebrated  leading  case  on  this  sub- 
ject, the  debtor  had  made  a  secret  conveyance  to  Twjne  by  general 
deed  of  all  his  goods  and  chattels,  worth  800^.,  in  satisfaction  of  a  debt 
of  400/.,  pending  an  action  brought  by  another  creditor  for  a  debt  of 
2002.  The  debtor  continued  in  possession  of  the  goods,  and  sold  some 
of  them ;  and  shore  the  sheep  and  marked  them  with  his  own  mark. 
The  second  creditor  took  the  goods  in  execution,  but  Twyne  re- 
sisted the  sheriff,  and  Coke,  the  Queen's  Attorney  -  General,  there- 
upon filed  an  information  against  him  in  the  Star  Chamber.  The 
learned  author  says  in  his  report  that  **  In  this  case  divers  points  were 
resolved  :  — 

*^  1.  That  this  gift  had  the  signs  and  marks  of  fraud,  because  the 
gift  is  general  without  exception  of  his  apparel,  or  of  anything  of  ne- 
cessity, for  it  is  commonly  said  quod  dolo9U9  versatur  in  ffeneralibus* 

**•  2.  The  donor  continued  in  possession,  and  used  them  as  his  own  ; 
and  by  reason  thereof  he  traded  and  trafficked  with  others,  and  de- 
frauded and  deceived  them. 

^^  8.  It  was  made  in  secret,  et  dona  clandestina  sunt  semper  sus-- 
pieiosa, 

4.  It  was  made  pending  the  writ. 

5.  Here  was  a  trust  between  the  parties,  for  the  donor  possessed 
all,  and  used  them  as  his  proper  goods,  and  fraud  is  always  apparelled 
and  clad  with  a  trust,  and  trust  is  the  cover  of  fraud. 

^*  6.  The  deed  contains  that  the  gift  was  made  honestly,  truly,  and 
bond  fide  ;  et  clausuUe  mconsuetoe  semper  inducunt  suspicionem. 

^^  Secondly,  it  was  resolved  that  notwithstanding  here  was  a  true 
debt  due  to  Twyne,  and  a  good  consideration  of  the  gift,  .  .  .  yet  it 
is  not  band  fide^  for  no  gift  shall  be  deemed  to  be  bond  fide  .  «  • 
which  is  accompanied  with  any  trust."  Lord  Coke  therefore  advises : 
^^  Reader,  when  any  gift  shall  be  made  to  you  in  satisfaction  of  a 
debt,  by  one  who  is  indebted  to  others  also,  1.  Let  it  be  made  in  a 
public  manner,  and  before,  the  neighbours,  and  not  in  private,  for  se- 
crecy is  a  mark  of  fraud.  2.  Let  the  goods  and  chattels  be  appraised 
by  good  people  to  the  very  value,  and  take  a  gift  in  particular  in 
satisfaction  of  your  debt.  3.  Immediately  after  the  gifts,  take  the 
possession  of  them,  for  continuance  of  possession  in  the  donor  is  the 
sign  of  trust.  •  •  . 

^*  And  because  fraud  and  deceit  abound  in  these  days  more  than  in 
former  times,  it  was  resolved  in  this  case  by  the  whole  Court,  that  all 
statutes  made  against  frauds  should  be  liberally  and  beneficially  ex- 
pounded to  suppress  the  fraud  :  — 

'  Qu»ritar,  ut  cxescant  tot  magna  rolamina  legis 
In  prompta  caiua  est,  cresdt  in  orbe  dolus.'  " 

.     §  485.  In  the  application  of  the  statute,  a  question  of  fact  for  the 

^  3  Coke,  80;  1  Sm.  L.  G.  1. 
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jary  is  constantly  presented ;  namely,  whether  the  transfer  of  the 
goods  was  bond  fide^  or  fraudulent,  that  is,  ^*  with  the  end,  purpose, 
and  intent  to  delay,  hinder,  or  defraud  creditors,''  as  the  Act  expresses 
it.  It  was,  indeed,  held  in  some  early  cases,  of  which  the  leading  one 
is  Edwards  v.  Harben,^  that  under  certain  circumstances  this  was  a 
question  of  law  for  the  Court.  The  decision  was  given  in  that  case 
by  BuUer,  J.,  who  said :  *^  This  has  been  argued  by  the  defendant's 
counsel  as  being  a  case  in  which  the  want  of  possession  is  only  evi- 
dence of  fraud,  and  that  it  was  not  such  a  circumstance  per  9e  as 
makes  the  transaction  fraudulent  in  point  of  law :  that  %%  the  point 
which  we  have  considered^  and  we  are  all  of  opinion  that  if  there  be 
nothing  but  the  absolute  conveyance  without  the  possession^  that^  in  point 
of  laWi  is  fraudulent,*^  ^  As  this  case  does  not  appear  ever  to  have 
been  overruled,^  though  frequently  mentioned  unfavourably,  it  may 
be  assumed  that  the  law  would  be  held  to  be  the  same  at  the  present 
time ;  but  it  is  to  be  observed  that,  in  the  guarded  form  in  which  the 
principle  is  announced,  a  case  could  scarcely  arise  in  which  it  would 
be  applicable,  for  it  is  difficult  to  suppose  that  an  action  would  be  tried 
where  nothing  would  be  shown  beyond  a  bare  conveyance  without  pos- 
session :  where  something  of  the  relations  of  the  parties,  and  the  cir- 
cumstances of  their  dealings,  would  not  appear.  Apart  from  this  very 
exceptional  case,  the  authorities  are  all  in  accordance  in  treating  the 
question  of  Fraus  vel  non^  as  one  of  fact  for  the  jury,  even  where  the 
vendor  remains  in  possession. 

§  486.  In  Latimer  v.  Batson,^  an  execution  had  been  levied  on  the 
household  furniture,  wine,  &c.,  of  the  Duke  of  Marlborough  at  Blen- 
heim, and  an  officer  remained  in  possession  some  time,  and  then  exe- 
cuted a  bill  of  sale  to  the  execution  creditor,  but  the  Duke  prevailed 
on  the  latter  to  leave  him  in  possession.  The  execution  creditor  after- 
wards sold  the  goods  to  the  plaintiff  Latimer  for  700Z.,  and  the  plain- 
tiff put  a  man-servant  into  the  house.  The  Duke  also  remained  there, 
and  used  the  goods,  as  if  no  execution  had  l^n  put  in ;  but  the  execu- 
tion was  known  in  the  neighbourhood.  The  goods  were  then  seized 
by  a  second  creditor,  and  carried  away.  On  these  facts,  Jervis  con- 
tended that  the  judge  ought  to  have  directed  the  jury  that  if  they 
thought  the  Duke  remained  in  possession,  the  sale  was  void,  citing 
Wardall  v,  Smith,^  where  Lord  EUenborough  said  that  ^^  to  defeat  an 
execution  by  a  bill  of  sale  there  must  appear  to  have  been  a  bond  fide 
substantial  change  of  possession.  It  is  a  mere  mockery  to  put  in  an- 
other person  to  take  possession  jointly  with  the  former  owner  of  the 
goods.    A  concurrent  possession  with  the  assignor  is  colourable.    There 

1  2  T.  R.  587,  and  see  post^  p.  416.  however,  the  remarks  of  l^troj,  C.  J.,  in  the 

^  See,  also,  Paget  v.  Perchard,  1  Eep.  205 ;  Irish  case  of  Macdona  v.  Swinej,  8  Ir.  C.  L. 

MartiQ  V.  Perchard,  2  W.  Bl.  702.  R.  73,  at  pp.  84-86. 

^  It  was  said  to  be  good  law  by  Lawrence,  ^  4  B.  &  C.  652. 

J.,  in  Steel  v.  Brown,  1  Taunt  382 ;  see,  ^1  Camp.  832. 
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mast  be  an  exclusive  possession  under  tj^e  assignment,  or  it  is  fraudu- 
lent and  void  as  against  creditors."  But  the  Court  refused  a  new 
trial,  affirming  the  propriety  of  the  judge's  charge,  he  having  told  the 
jury  that  if  they  thought  the  sale  to  the  plaintiff  was  bond  fide^  and  the 
purchase-money  really  paid  by  him,  he  was  entitled  to  a  verdict ;  but 
if  the  purchase-money  was  really  paid  by  the  Duke,  and  the  sale  to  the 
plaintiff  colourable,  they  should  find  for  defendant.  Bayley,  J.,  also 
held,  in  conformity  with  Leonard  v.  Baker,^  Watkins  v.  Birch,^  and 
Jezeph  V.  Ingram,^  that  ^^  if  goods  seized  under  an  execution  are  bond 
fide  %oldj  and  the  buyer  suffers  the  debtor  to  continue  in  possession  of 
the  goods^  still  they  are  protected  against  subsequent  executions^  if  the 
eireumstanees  under  which  he  has  the  possession  are  known  in  the  neighr 
bourhood.*^ 

In  Martindale  v.  Booth,^  all  the  judges  were  of  opinion  that  the  con- 
tinuance of  possession  in  the  vendor  is  not  of  itself  sufficient  to  render 
void  a  sale  of  goods  as  fraudulent,  especially  where  the  possession  is 
consistent  with  the  deed  which  provides  only  for  the  future  entry  into 
possession  by  the  purchaser,  conditioned  on  the  vendor's  default ;  and 
in  addition  to  the  numerous  cases  there  cited,  those  in  the  note^  suffi- 
ciently establish  the  proposition  that  the  continued  possession  by  the 
vendor  of  goods  soldy  is  a  fact  to  be  considered  by  the  jury  as  evidence 
of  frauds  and  is  not  in  law  a  fraud  per  se. 

§  487.  That  the  notoriety  of  the  sale  is  a  strong  circumstance  to 
rebut  the  presumption  of  fraud  even  where  the  vendor  retains  pos- 
session, is  shown  by  the  cases  quoted  in  the  above  opinion,  delivered 
by  Bayley,  J.,  in  Latimer  v,  Batson,  to  which  may  be  added  Kidd  v, 
Rawlinson,^  Cole  v.  Davies,^  and  Macdona  v.  Swiney.^ 

In  Hale  v.  Metropolitan  Omnibus  Company,^  Vice-Chancellor  Kin- 
dersley  expressed  the  modem  doctrine  in  these  terms :  ^*  It  was  at  one 
time  attempted  to  lay  down  rules  that  particular  things  were  indelible 
badges  of  fraud  ;  but  in  truth  every  case  must  stand  upon  its  own  foot- 
ing, and  the  Court  or  the  jury  must  consider  whether,  having  regard 
to  all  the  circumstances,  the  transaction  was  a  fair  one,  and  intended 
to  pass  the  property  for  a  valuable  consideration." 

§  488.  It  is  well  settled  that  the  mere  intention  to  defeat  the  exe- 
cution of  a  creditor  will  not  avoid  a  sale  as  fraudulent,  if  it  be  made 
bond  fide  for  a  valuable  consideration.^^  Nor  is  it  a  fraud  to  mortgage 
personal  property  for  money  actually  lent  to  the  mortgagor,  even 

1  1  M.  ft  S.  251.  «  2  Boe.  &  P.  59. 

*  4  Taunt.  823.  "*  1  Ld.  Raym.  724. 

»  8  Taunt  838.  8  8  Ir.  C.  L.  R.  73. 

«  8  B.  &  Ad.  498.  »  30  L.  J.  Cb.  777. 

»  Ladj  Arundel  v.  Phtpps,  10  Yes.  Jr.  145 ;  ^^  Wood  r.  Dixie,  7  Q.  B.  892 ;  Riches  v. 

per  Bnller,  J.,  in  Hazelington  v.  GUI,  3  T.  R.  ETans,  9  C.  &  P.  640 ;  Hale  v.  Metropolitan 

'    620,  note  a ;  Linden  r.  Sharp,  6  M.  &  O.  Omnibus  Co.  30  L.  J.  Ch.  777. 
895-898;  Pennell  v,  Dawson,  18  C.  B.  355. 
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though  the  mortgagor's  intention  may  be  thus  to  defeat  the  expected 
execution  of  a  judgment  creditor;^  nor  to  confess  a  judgment  in  fa- 
vour of  one  creditor  for  the  purpose  of  giving  him  a  preference  over 
another  who  is  on  the  eve  of  issuing  execution  on  a  judgment  previ- 
ously obtained.^ 

§  489.  In  America,  it  is  somewhat  remarkable  that  the  ruling  of 
the  King's  Bench,  in  Edwards  v.  Harben,^  has  not  only  been  followed 
to  its  full  extent,  but  the  doctrine  has  been  pushed  even  beyond  the 
principle  there  established.  Chancellor  Kent  erroneously  supposes  the 
English  law  to  be  unsettled  on  the  question,^  but  he  states  it  to  be  the 
established  law  in  the  Federal  Courts  of  the  United  States,  that  an 
absolute  bill  of  sale  is  itself  a  fraud  in  law  unless  possession  accompa- 
nies and  follows  the  deed  ;  and  in  a  recent  case  ^  it  was  even  decided 
that  the  bona  fides  of  the  transaction  between  the  parties,  and  the  fact 
that  possession  remained  with  the  vendor  for  justifiable  purposes, 
would  not  suffice  to  render  the  sale  valid.  This  seems  also  to  be  the 
doctrine  of  the  State  Courts  in  Virginia,®  South  Carolina,  Pennsylvar 
nia,  Illinois,  New  Jersey,  Vermont,  and  Connecticut,  while  the  Eng- 
lish rule  pervades  the  other  States. 

The  legislation  with  reference  to  bills  of  sale  has  rendered  obsolete 
a  part  of  the  law  under  the  statute  of  13  Eliz.  c.  5,  so  far  as  relates  to 
the  transfer  of  chattels.  The  statutes  now  in  force  are  the  41  &  42 
Vict.  c.  31  (Bills  of  Sale  Act,  1878),  and  the  45  &  46  Vict.  c.  43  (Bills 
of  Sale  Act  (1878)  Amendment  Act,  1882).  By  the  Bills  of  Sale 
Act,  1878,  the  17  &  18  Vict.  c.  86  (Bills  of  Sale  Act,  1854),  and  the 
29  &  80  Vict.  c.  96  (Bills  of  Sale  Act,  1866),  were  repealed,  except 
as  to  bills  of  sale  executed  before  the  1st  of  January,  1879  (the  day 
when  the  Act  came  into  operation),  and  even  as  to  such  bills  of  sale 
the  rules  with  respect  to  construction,  and  to  the  renewal  of  registra- 
tion, were  to  be  those  of  the  Act  of  1878. 

The  object  of  the  legislation  on  this  subject  is  thus  stated  in  the 
preamble  to  the  Act  of  1854 :  '^  Whereas  frauds  are  frequently  com- 
mitted upon  creditors  by  secret  bills  of  sale  of  personal  chattels, 
whereby  persons  are  enabled  to  keep  up  the  appearance  of  being  in 
good  circumstances  and  possessed  of  property,  and  the  grantees  or  hold- 
ers of  such  bills  of  sale  have  the  power  of  taking  possession  of  the 
property  of  such  persons  to  the  exclusion  of  the  rest  of  their  creditors." 

1  Darvill  v.  Terry,  6  H.  &  N.  807,  and  30  «  The  English  doctrine,  it  would  seem,  is 

L.  J.  Ex.  355.  now  established  in  Virginia.    See  the  Balti- 

>  Holbird  v.  Anderson,  5  T.  R.  235.  more  and  Ohio  Railroad  Co.  v.  Glenn,  28 

8  2  T.  R.  587;  ante,  p.  414.  Maryland,  287,  at  pp.  324,  325,  where  the 

^  2  Kent,  521.  Virginian  authorities  are  reviewed. 
B  The  Romp,  Olcott's  Adm.  196,  dted  in 
note  at  p.  520,  2  Kent,  12th  ed. 
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SECTION  V. — FBAXJD  ON  CBBDITOBS  —  BILLS  OF  SALE. 

§  490.  By  reason  of  the  passing  of  the  Bills  of  Sale  Acts,  1878 
and  1882,  since  the  second  edition  of  this  treatise,  a  lai^e  portion  of 
the  law  under  the  Act  of  1854  has  been  rendered  obsolete.  The  ed- 
itoxB  have,  therefore,  found  it  necessary  to  rewrite  this  portion  of  the 
work ;  and,  in  doing  so,  have  deemed  it  advisable  to  treat  the  subject 
under  a  separate  section.  It  has  been  thought  well  to  set  out  in  full 
the  main  provisions  of  the  Act  of  1878,  with  the  principal  decisions 
thereunder,  briefly  noticing  the  alterations  occasioned  by  the  Act  of 
1882.^  Those  portions  of  the  Act  of  1878  which  were  not  contained 
in  the  previous  Act  of  1854  are  printed  in  italics. 

By  the  4th  section,  ^^  The  expression  ^  bill  of  sale '  is  to  include 
bills  of  sale,  assignments,  transfers,  declarations  of  trust  without 
transfer,  inventories  of  goods  with  receipt  thereto  attached^  or  re- 
ceipts for  purchase-moneys  of  goods^  and  other  assurances  of  personal 
chattels^  and  also  powers  of  attorney,  authorities,  or  licenses  to  take 
possession  of  personal  chattels  as  security  for  any  debt,  and  also  any 
agreement^  whether  intended  or  not  to  be  followed  by  the  execution  of 
any  other  instrument  by  which  a  right  in  equity  to  any  personal  chat- 
tels^ or  to  any  charge  or  security  thereon^  shall  be  conferred^  but  is  not 
to  include  the  following  documents ;  that  is  to  say,  assignments  for 
the  benefit  of  the  creditors  of  the  person  making  or  giving  the  same, 
marriage  settlements,  transfers  or  assignments  of  any  ship  or  vessel, 
or  any  share  thereof,  transfers  of  goods  in  the  ordinary  course  of  busi- 
ness of  any  trade  or  calling,  bills  of  sale  of  goods  in  foreign  parts  or 
at  sea,  bills  of  lading,  India  warrants,  warehouse  keepers'  certificates, 
warrants  or  orders  for  the  delivery  of  goods,  or  any  other  documents 
used  in  the  ordinary  course  of  business  as  proof  of  the  possession  or 
control  of  goods,  or  authorizing,  or  purporting  to  authorize,  either  by 
indorsement  or  by  delivery,  the  possessor  of  such  document  to  trans- 
fer or  receive  goods  thereby  represented." 

In  the  case  of  AUsopp  v.  Day,^  a  receipt  for  money  given  by  a  hus- 
band to  the  trustees  of  his  wife's  settlement,  **  for  the  purchase  of  my 
household  goods  and  effects  contained  in  the  enclosed  inventory,"  was 
held  under  the  Act  of  1854  not  to  be  a  bill  of  sale ;  and  this  decision 
was  followed  in  Byerley  v.  Prevost.' 

But  the  authority  of  these  cases  had  been  questioned  before  the  Act 
of  1878  in  Ex  parte  Odell  ^  and  Ex  parte  Cooper,^  and  now  they  are 
expressly  within  the  words  of  the  above  section. 

The  effect,  however,  of  the  section  is  much  restricted  by  the  late 

1  Thif  Act  only  raceiyed  the  Roval  Assent       •  L.  R.  6  C.  P.  144. 
at  the  time  when  the  sheets  of  this  edition        4  lo  Ch.  D.  76,  G.  A. 
were  passing  through  the  press.  6  ft.  313,  c.  A. 

s  7  H.  &  N.  457  ;  31  L.  J.  Ex.  105. 
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decision  of  the  Court  of  Appeal  in  Marsden  v.  Meadows,^  where  it 
was  decided  that  an  inventory  of  goods,  with  a  receipt  for  the  pur- 
chase-money,  given  to  a  purchaser  by  a  sheriff  who  had  seized  under  a 
writ  oifi.fa,y  does  not  amount  to  a  bill  of  sale  under  this  section,  and 
need  not  be  registered.  The  restriction  intended  to  be  put  upon  the 
words  of  the  enactment  appears  to  be  that  inventories  and  receipts,  to 
be  within  the  Act,  must  operate  as  assurances ;  or,  to  use  Lord  Jus- 
tice Cotton's  words,  must  be  ^^  documents  on  which  the  title  of  the 
transferee  of  the  goods  depends,  either  as  the  actual  transfer  of  the 
property,  or  an  agreement  to  transfer,  or  as  a  muniment  or  document 
of  title  taken,  to  use  an  expression  found  in  some  of  the  cases,  at  the 
time,  as  a  record  of  the  transaction."  Here  the  claimant  had  a  com- 
plete title  to  the  goods  before  the  receipt  by  the  sheriff  was  given. 
The  receipt  was  mere  surplusage. 

The  words  ^^  any  agreement  ...  by  which  a  right  in  equity  to  any 
chattels  shall  be  conferred  "  are  declaratory  of  the  law  as  laid  down  in 
cases  before  the  Act.^ 

As  to  transfers  of  shares  in  ships,  reference  should  be  made  to  the 
Merchant  Shipping  Act,  1864  (17  &  18  Vict.  c.  104,  §§  66,  67.  81). 
And  a  ship  built  for  a  foreigner,  and  which,  therefore,  could  not  be 
registered  as  a  British  ship,  is  within  the  exception.^ 

As  to  transfers  of  goods  in  the  ordinary  course  of  business,  the 
reader  is  referred  to  the  cases  below  cited.^ 

Foreign  parts  include  Scotland.^ 

In  Ex  parte  Crawcour,^  it  was  held  under  the  Act  of  1864  that  an 
agreement  for  the  hire,  and  conditional  purchase  by  instalments,  of 
furniture,  whereby  the  property  in  the  furniture  was  to  remain  in  the 
letter  until  the  payment  of  all  the  instalments,  and  he  was  to  have 
power  to  seize  the  furniture  upon  failure  to  pay  any  of  the  inetalfnents^ 
did  not  amount  to  a  bill  of  sale  by  the  hirer  to  the  letter,  inasmuch 
as  no  property  in  the  furniture  passed  to  the  hirer  until  the  payment 
of  the  full  amount  of  the  instalments. 

By  the  4th  section  it  is  also  provided  that  ^^  The  expression  ^  per- 
sonal chattels '  shall  mean  goods,  furniture,  and  other  articles  capable 
of  complete  transfer  by  delivery,  and  (when  separately  cusigned  or 
charged)  fixtures  and  growing  crops^  but  shall  not  include  chattel  in- 
terests in  real  estate,  n^or  faturee  (esccept  trade  machinery  as  hereincff- 
ter  defined)  when  assigned  together  with  a  freehold  or  leasehold  inter" 
est  in  any  land  or  building  to  which  they  are  affixed,  nor  growing  crops 

M  Q.  B.  D.  80,  C.  A.,  foDowiitg  Wood-  «  Eitputo  North  Wostorn  Btak,  15  Eq. 

gate  V.  Godf rejr,  5  Ex.  D.  S4,  C.  A. ;  S.  C.  4  69 ;  Ex  |>arte  0<MiniBg,  16  Eq.  414 ;  Merthant 

Ex.  D.  59,  decided  nnder  the  Act  of  1854.  Banking  Co.  v.  Spoffen,  1  i  Ir.  B.  Eq.  586; 

3  Ex  parte  Mackay,  8  Ch.  643 ;  Ex  parte  Ex  parte  WatM>D,  5  Ch.  D.  35,  C.  A. 

Conning,  16  Eq.  414.  *  Coot  v,  Jecks,  18  Eq.  597. 

>  Union  Bank  v.  LenanUm,  3  C.  P.  D.  «  9  Ch.  D.  419. 
243,  C.  A. 
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when  as^iffned  together  with  any  interest  in  the  land  on  which  they 
grew,  nor  shares  or  interests  in  the  stock,  fands,  or  securities  of  any 
goTemment,  or  in  the  capital  or  property  of  incorporated  or  joint 
stock  companies,  nor  choses  in  action,  nor  any  stock  or  produce  upon 
any  farm  or  lands  which  by  rirtue  of  any  covenant  or  agreement,  or 
of  the  custom  of  the  country,  ought  not  to  be  removed  from  any  farm 
where  the  same  are  at  the  time  of  making  or  giving  of  such  bill  of 
sale  ;  "  and  by  l^e  7th  section,  which  should  be  read  together  with  it, 
*'^  No  fixtures  or  grotoing  crops  shall  be  deemed^  under  this  Act^  to  he 
separately  assigned  or  charged  by  reason  only  that  they  are  assigned  by 
%epaTate  words^  or  that  power  is  given  to  sever  them  from  the  land  or 
building  to  which  they  are  affixed^  or  from  the  land  on  which  they  grow^ 
without  otherwise  taking  possession  of  or  dealing  with  such  land  or 
building^  or  landy  if  by  the  same  instrument  any  freehold  or  leasehold 
interest  in  the  land  or  building  to  which  such  fixtures  are  affixed^  or  in 
the  land  on  which  such  crops  grow,  is  also  conveyed  or  assigned  to  the 
same  persons  or  person.^''  ^ 

Growing  crops  were  held,  under  the  Act  of  1854,  not  to  be  personal 
chattels  within  the  meaning  of  that  Act,^  but,  upon  severance,  the 
crops  became  personal  chattels,  and  therefore  subject  to  the  provisions 
of  the  Act.^ 

A  consideration  of  the  case  of  Meux  v.  Jacobs,^  together  with  the 
two  sections  above  cited,  will  show  what  the  words  ^^  when  separately 
assigned  or  charged  "  were  intended  to  cover. 

Trade  machinery  is  dealt  with  separately  by  the  5th  section,  post, 
p.  422,  and  any  mortgage  of  trade  machinery  must  (it  would  seem) 
be  registered  as  a  bill  of  sale,  whether  it  is  separately  assigned  or  not.^ 

By  the  4th  section  it  is  further  provided,  that  ^^  Personal  chattels 
shall  be  deemed  to  be  in  the  ^  apparent  possession '  of  the  person  mak- 
ing or  giving  a  bill  of  sale,  so  long  as  they  remain  or  are  in  or  upon 
any  house,  mill,  warehouse,  building,  works,  yard,  land,  or  other 
premises  occupied  by  him,  or  are  used  and  enjoyed  by  him  in  any 
place  whatsoever,  notwithstanding  that  formal  possession  thereof  may 
have  been  taken  by  or  given  to  any  other  person.'* 

This,  with  the  exception  of  a  slight  verbal  alteration,  is  identical 
with  the  definition  of  ^'  apparent  possession  "  given  in  the  7th  section 
of  the  Act  of  1854. 

The  8th  section,  post^  p.  424,  deals  with  the  effect  of  goods  com- 
prised in  an  unregistered  bill  of  sale  remaining  in  the  possession,  or 
apparent  possession,  of  the  grantor. 

^  This  section  is  made  retrospectiTe.  ^  L.  B.  7  H.  L.  481. 

*  Bnntom  v.  GriflSto,  2  C.  P.  D.  SIS,  >  As  to  the  law  preWons  to  the  Act,  see 

C.  A. ;  affirmed,  S.  C.  I  C.  P.  D.  349.  Mather  v,  Fraser,  2  Kay  &  J.  536 ;  25  L.  J. 

s  Ex  parte  National  Mercantile  Bank,  16  Ch.  361 ;  Waterfall  v.  Penistone,  6  £.  &  B. 

Ch.  D.  104,  C.  A.  876,  and  S6  L.  J.  Q.  B.  100. 
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The  latter  words  of  the  clause  qualify  what  precedes  them,  and 
therefore  if  more  than  formal  possession  has  been  taken  by  the  gran- 
tee,  the  clause  does  not  apply.^ 

What  is  required,  in  order  to  constitute  a  more  than  formal  posses- 
sion, has  not  been  judicially  defined,  but  in  the  note  infra?  will  be 
found  some  of  the  cases  which  have  been  decided  on  this  head.  It  is, 
in  general,  a  question  of  fact  for  the  jury  to  decide. 

A  difficulty  was  felt  as  to  taking  more  than  formal  possession  of 
growing  crops,  and  it  was  laid  down  in  Sheridan  v.  Macartney  '  that» 
so  long  as  they  are  upon  land  occupied  by  the  grantor,  they  must  be 
in  his  apparent  possession.  This  case,  however,  has  not  met  with  ap- 
proval in  the  English  courts,^  and  in  Ex  parte  Amison  ^  (which  was, 
however,  a  case  of  distress  for  tithe-rent  charge)  it  was  intimated  that, 
after  possession  of  growing  crops  has  once  been  taken,  a  notice  to  in- 
form the  public  would  be  sufficient. 

Upon  the  word  ^^  occupied  *'  it  has  been  held  that  actual  de  fado 
occupation  is  meant.^  If  the  grantor  does  not  personally  occupy  the 
premises,  the  goods  are  not  in  his  apparent  possession.^  Occupation 
by  him  as  a  servant  to  the  grantee  is  sufficient.^  In  Seal  v.  Chffidge,^ 
the  goods  were  in  the  grantor's  house,  of  which  the  grantor  possessed 
a  key.  He  did  not  sleep  there,  but  went  in  and  out  as  he  pleased. 
Held,  that  this  amounted  to  a  personal  occupation  by  the  grantor,  and 
that  the  goods  were  in  his  apparent  possession. 

Possession  by  a  bailee  on  behalf  of  the  grantor  was  held  in  Anoona 
«.  Rogers  ^^  to  be  his  possession,  although  the  grantee  had  attempted 
ineffectually,  owing  to  the  refusal  of  the  owner  of  the  house  where  the 
goods  were,  to  get  access  to  them.  But  it  is  otherwise  if  the  bailee 
holds  on  behalf  of  some  third  party .^^ 

In  Ex  parte  Saffery,^  it  was  held  that  goods  in  the  actual  visible 
possession  of  the  sheriff  under  an  execution  are  not  in  the  apparent 
possession  of  the  grantor,  and  the  earlier  case  of  Ex  parte  Mutton^ 
was  not  followed. 

In  this  connection  reference  should  be  made  to  the  doctrine  of 
^^  reputed  ownership  "  under  the  Bankruptcy  Laws. 

By  s.  44,  sub-s.  3,  of  the  new  Bankruptcy  Act  of  1888  (46  &  47 


1  Goagh  o.  Everard,2  H.  &  C  12;  Ex 
parte  Lewis,  6  Ch.  626. 

>  Ex  parte  Jay,  9  Ch.  697 ;  Ex  parte 
Homan,  10  Eq.  68 ;  Smith  o.  Wall,  18  L.  T. 
N.  S.  182;  Davies  o.  Jones,  10  W.  R.  779; 
Emmanael  o.  Bridger,  L.  R.  9  Q.  B.  286  ; 
Ancona  v.  Rogers,  1  Ex.  D.  825,  G.  A. ;  Ex 
parte  Fletcher,  5  Gh.  D.  809,  C.  A.;  Seal  v. 
Glaridge,  7  Q.  B.  D.  516,  G.  A. 

>  11  Ir.  G.  L.  Rep.  506. 

*  See  temarka  by  Biamwell,  B.,  in  Goagh 


0.  ETerard,  u&t  tu^a,  at  p.  12,  and  Brett,  J., 
in  Brantom  v.  Griffits,  1  C.  P.  D.  at  p.  355. 

ft  L.  R.  3  Ex.  56. 

^  Robinson  o.  Brigga,  L.  R.  6  Ex.  1. 

^  Gongh  V.  ETerard,  u&i  SMpra. 

8  Pickard  o.  Marriage,  1  Ex.  D.  364. 

»  7Q.  B.  D.516,G.  A. 

w  1  Ex.  D.  205,  G.  A. 

11  BCarket  Banking  Go.  v.  Spoffeo,  Ulr- 
R.  Eq.  587. 

"  16  Gh.  D.  668,  G.  A. 

^  U  Eq.  178. 
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Vict.  c.  52),  it  is  provided  that  the  property  of  a  bankrupt  divisible 
among  his  creditors  shall  inclade,  mter  alia  :  — 

**  All  goods  being,  at  the  commencement  of  the  bankruptcy,  in  the 
possession,  order,  or  disposition  of  the  bankrupt,  in  his  trade  or  btLii- 
ness^  by  the  consent  and  permission  of  the  true  owner,  under  such  cir- 
camstances  that  he  is  the  reputed  owner  thereof ;  provided  that  things 
in  action  other  than  debts  due  or  growing  due  to  the  bankrupt  in  the 
course  of  his  trade  or  business,  shall  not  be  deemed  goods  within  the 
meaning  of  this  section." 

This  provision  replaces  the  *^  order  and  disposition  "  clause  of  the 
Bankruptcy  Act  of  1869  (82  &  38  Vict.  o.  71,  s.  16,  sub-s.  5),  but 
differs  from  it  in  two  important  particulars :  1.  The  distinction  be- 
tween traders  and  non-traders  is  abolished  ;  the  clause  applies  to  all 
bankrupts  alike.^  2.  To  come  within  its  operation  the  goods  must  be 
in  the  bankrupt's  possession,  order,  or  disposition  in  his  trade  or  busi- 
ness. As  regards  furniture  and  other  household  and  domestic  goods 
and  chattels  not  connected  with  the  bankrupt's  business,  the  title  of 
the  grantee  of  the  bill  of  sale  will  now  prevail  against  the  trustee  in 
bankruptcy.^ 

The  Bills  of  Sale  Act,  1854,  contained  no  provision  with  regard  to 
goods  in  the  possession  of  a  bankrupt,  and  it  was  decided  under  that 
Act  that  where  the  grantor  was  a  trader,  goods  comprised  in  a  bill  of 
sale,  even  although  registered,  remained  until  demand  in  his  order 
and  disposition,  and  in  the  event  of  bis  bankruptcy  vested  in  his 
trustee. 

The  Act  of  1878  made  an  important  alteration  in  the  existing  law 
by  providing  (s.  20)  that  **  chattels  comprised  in  a  bill  of  sale  which 
has  been  and  continues  to  be  duly  registered  under  this  Act  shall  not  be 
deemed  to  be  in  the  possession^  order^  or  disposition  of  the  grantor  of 
the  bill  of  sale  within  the  meaning  of  the  Bankruptcy  Act^  1869.'* 

Then  came  the  Act  of  1882  expressly  repealing  (s.  15)  the  above 
section,  and  reviving,  so  far  as  relates  to  bills  of  sale  given  by  way  of 
security,  the  doctrine  of  reputed  ownership.  The  effect  of  this  is  to 
restore  the  authority  of  the  cases  decided  previous  to  1879,  the  most 
important  of  which  are  given  in  the  note.^ 

§  491.  The  following  are  the  chief  points  of  distinction  between  the 
doctrine  of  ^*  reputed  ownership "  under  the  Bankruptcy  Act,  1888, 
and  that  of  apparent  possession  under  the  Bills  of  Sale  Acts,  1878  and 
1882,^  keeping  in  view  the  important  effect  of  s.  15  of  the  Act  of  1882 
upon  the  latter  doctrine :  — 

1  Parmen,  gnuden,  and  othen  were  ex-  ^  Freehney  v.  Carrick,  1   H.  &  N.  653; 

claded  from  the  operation  of  the  danse  in  Reynolds  v.  Hall,  4  H.  &  N.  519;  Badger  v. 

the  Act  of  1869.  Shaw,  2  £.  &  £.  472 ;  Stansfield  v,  Cnbitt,  2 

>  See  Ex  parte  Lovering,  24  Ch.  D.  31,  C.  De  G.  &  J.  222  ;  Spackroan  v.  Miller,  12  C. 

A.,  as  to  the  eyidence  required  to  connect  B.N.  S. 659;  Ex  parte  Harding,  15 Eq.  223. 

goods  with  the  business.  ^  Based  npon  Williams  on  Bankruptcy,  p. 
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1.  Under  the  reputed  ownership  daose  it  is  necessary  that  the  true 
owner  should  consent,  and  a  demand  of  the  goods  by  him  exolodes  its 
application :  in  the  case  of  apparent  possession  his  consent  is  imma- 
terial, and  an  actual  and  not  a  merely  attempted  possession  on  his  part 
is  necessary.^ 

2.  The  only  person  who  is  favoured  by  ^  reputed  ownership  "  is  the 
trustee  in  bankruptcy  or  liquidation,  whereas  any  unregistered  bill  of 
sale,  to  which  the  doctrine  of  apparent  possession  applies,  is  also  void 
as  against  an  execution  creditor. 

3.  Reputed  ownership  applies  to  personal  chattels  incapable  of  com- 
plete transfer  by  delivery,  e.  g.  shares,  stocks,  and  trade  debts ;  whereas 
the  Bills  of  Sale  Acts  do  not. 

4.  Reputed  ownership  does  not  apply  to  fixtures,  including  within 
that  definition  trade  machinery,  whereas  the  Bills  of  Sale  Acts  apply 
to  trade  machinery  in  all  cases,  and  also  to  other  fixtures  **  when  they 
are  separately  assigned  or  charged.'' 

5.  Reputed  ownership  applies,  although  the  goods  are  neither  in  the 
possession  nor  the  apparent  possession  of  the  bankrupt,  whereas  by  the 
Bills  of  Sale  Acts  they  must  be  in  the  grantor's  possession  or  appar^t 
possession. 

6.  Reputed  ownership  does  not  apply  when  the  goods  come  into  the 
bankrupt's  possession  after  the  commencement  of  the  bankruptcy, 
whereas  the  words  in  the  Bills  of  Sale  Act,  1878,  are  ^^  at  or  after  the 
time  of  filing  the  petition  for  bankruptcy." 

The  combined  e£Eect  of  ss.  8  and  15  of  the  Bills  of  Sale  Act,  1882, 
which  is  to  render  absolutely  void  unregistered  bills  of  sale  given  by 
way  of  security,  makes  an  inroad  upon  the  doctrine  of  apparent  pos^ 
session ;  but  it  having  been  settled  that  the  repeal  contained  in  s.  15 
is  limited  in  its  operation  to  that  class  of  bills  of  sale,^  the  doctrine  re- 
mains in  force  with  regard  to  unregistered  bills  of  sale  given  by  way 
of  absolute  transfer,  and  with  regard  to  unregistered  bilb  of  sale  given 
by  way  of  security  and  executed  before  the  1st  of  November,  1882. 
On  the  other  hand,  the  doctrine  of  reputed  ownership,  which  alone 
applies  to  bills  of  sale  given  by  way  of  security,  and  r^pstered  after 
that  date,  is,  under  the  ^^  order  and  disposition "  clause  of  the  new 
Bankruptcy  Act,  limited  in  its  application  to  bills  of  sale  given  over 
goods  which,  at  the  time  of  the  grantor's  bankruptcy,  are  in  his  pos- 
session in  his  trade  or  business.' 

By  the  6th  section,  "2Varf«  maohinery  shaU^for  the  purposes  of  this 
Act^  he  deemed  to  he  personal  chattels^  and  any  mode  of  disposition  of 

128,  ed.  1876.   The  alteratioiis  oocsKoned  by  *  Swift  v.  Pannell,  S4  Ch.  D.  210;  BaffW 

the  Bills  of  Sale  Act,  1875,  and  the  Bank-  v.  Barlow,  11  Q.B.  D.  610. 

niptojr  Act,  1888,  are  taken  into  oonsideza-  *  See  Ex  parte  Loyeriog,  24  Ch.  D.  31, 

tion.  C*  A4 

^  See  Ancona  ti.  Rogers,  1  Ex.  D.  285, 
C.  A. 
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tmde  m4Mchinery  hy  the  owner  thereof  which  Ufotdd  be  a  biU  of  sale  a»  to 
any  other  pereonal  chattels  shall  be  deemed  to  be  a  bill  of  sale  toithin 
the  meaning  of  this  ActJ* 

The  section  proceeds  to  define  what  is  comprised  within  the  term 
^*  trade  machinery ; "  as  to  which,  see  ante^  p.  419. 

The  limiting  words,  ^'  for  the  purposes  of  this  Act,"  are  important. 
Independently  of  the  Act,  fixed  trade  machinery  is  not  goods  and 
chattels,  and,  therefor^  not  within  the  doctrine  of  reputed  ownership 
under  the  Bankruptcy  Act. 

By  the  6th  section,  ^*  Every  attornment^  instrument^  or  agreement^ 
not  being  a  mining  lease^  whereby  a  power  of  distress  is  given  or  agreed 
to  be  given  by  any  person  to  any  other  person  by  way  of  security  for  any 
present^  future,  or  contingent  debt  or  advance,  and  whereby  any  rent  is 
reserved  or  made  payable  as  a  mode  of  providing  for  the  payment  of 
interest  on  such  debt  or  advance,  or  otherwise  for  the  purpose  of  such 
security  only,  shall  be  deemed  to  be  a  bill  of  sale,  within  the  meaning  of 
this  Act,  of  any  personal  chattels  which  may  be  seized  or  taken  under 
such  power  of  distress.  Provided,  that  nothing  in  this  section  shall 
eactend  to  any  mortgage  of  any  estate  or  interest  in  any  land,  tene- 
ment, or  hereditament  which  the  mortgagee,  being  in  possession,  shall 
have  demised  to  the  mortgagor  as  his  tenant  at  a  fair  and  reasonable 
rent,'* 

An  attornment  clause  was  not  uncommonly  inserted  in  mortgage 
deeds,  and  it  was  until  lately  generally  supposed  that  a  mortgagee 
might  avail  himself  of  such  a  clause  without  incurring  the  responsibili- 
ties of  a  mortgagee  in  possession.  But  from  recent  decisions  ^  it  appears 
that  under  an  attornment  clause  the  mortgagee  is  under  the  same  lia- 
bility to  account  as  a  mortgagee  in  possession  would  have  been. 

Recent  cases  in  which  the  effect  of  an  attornment  clause  was  dis- 
cussed are  referred  to  in  the  note.^ 

These  cases  arose  under  deeds  executed  before  the  Act  of  1878,  and 
were  decided  under  the  84th  section  of  the  Bankruptcy  Act,  1869, 
which  empowers  a  landlord  to  distrain  for  one  year's  rent  accrued  due 
prior  to  the  date  of  the  order  of  adjudication.  In  the  case  of  In  re 
Stockton  Iron  Company,^  it  was  held  that  the  clause  was  not  a  ^^  licence 
or  authority  to  take  possession  of  chattels  "  within  the  Bills  of  Sale 
Act,  1854.  But  now,  under  this  section,  every  mortgage  deed  con- 
taining an  attornment  clause  must  be  registered,  in  order  to  render 
that  clause  valid  as  against  the  trustee  in  bankruptcy  or  the  execution 
creditor.' 

1  In  le  Stockton  Iron  Go.  10  Ch.  D.  335,  Bz  parte  Panne tt,tt6ifupra;  Ex  parte  Isher- 

C.A.;  per  James,  L.  J.,  p.  356 ;  per  Bram-  wood,  22  Ch.  D.  384 ;  46  L.  T.  N.  S.  539 ; 

weQ,  L.  J.  p.  357 ;  Sz  parte  Paiinett»  16  Ch.  and  Ex  parte  Williams,  7  Ch.  D.  138,  C.  A. 

D.  226,  C.  A. ;  per  Jeaid,  M.  B.,  p.  235.  >  Per  Baggallaj,  L.  J.,  in  Ex  parte  Jack- 

^  In  re  Stockton  Iron  Co.  ti6t  supra;  Bx  son,  14  Ch.  D.  at  p.  733;  Robson  on  Bank- 

paite  Jackaon,  14  Ch.  D.  725,  C.  A. ;  and  see  mptcy,  543,  ed.  1881. 
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In  Ex  parte  HarriBon,^  it  was  held  by  the  Conrt  of  Appeal,  that  the 
proceedfl  of  distresB  for  rent  levied  under  an  attornment  clause  are,  in 
the  absence  of  any  provision  in  the  deed  to  the  contrary,  applicable  to 
payment  of  principal  as  well  as  of  interest. 

§  492.  By  the  8th  section,  ^^  Every  1i>ill  of  sale  to  which  this  Act 
applies  shall  be  dtUy  attested,  and  shall  be  registered  under  this  Act 
within  seven  days  after  the  making  or  giving  thereof,  and  shall  set 
forth  the  consideration  for  which  such  bill  of  sale  was  given;  otherwise 
such  bill  of  sale,  as  against  all  trustees  or  assignees  of  the  estate  of  the 
person  whose  chattels,  or  any  of  them,  are  comprised  in  such  bill  of 
sale  under  the  law  relating  to  bankruptcy  or  liquidation,  or  under  any 
assignment  for  the  benefit  of  the  creditors  of  such  person,  and  also  as 
against  all  sheriffs'  officers  and  other  persons  seizing  any  chattels  com- 
prised in  such  bill  of  sale,  in  the  execution  of  any  process  of  any  Court 
authorizing  the  seizure  of  the  chattels  of  the  person  by  whom  or  of 
whose  chattels  such  bill  has  been  made,  and  also  as  against  every  per- 
son on  whose  behalf  such  process  shall  have  been  issued,  shall  be 
deemed  fraudulent  and  void  so  far  as  regards  the  property  in  or  right 
to  the  possession  of  any  chattels  comprised  in  such  bill  of  sale  which, 
at  or  after  the  time  ot  filing  the  petition  for  bankruptcy  or  liquidation^ 
or  of  the  execution  of  such  assignment,  or  of  executing  such  process 
(as  the  case  may  be),  and  after  the  expiration  of  such  seven  days,  are 
in  the  possession  or  apparent  possession  of  the  person  making  such  bill 
of  sale  (or  of  any  person  against  whom  the  process  has  issued  under 
or  in  the  execution  of  which  such  bill  has  been  made  or  given,  as  the 
case  may  be).*' 

The  15th  section  of  the  Act  of  1882  repeals  this  section.  The  8th 
section  of  the  same  Act  is  a  substantial  reenactment  of  it,  but  contains 
this  further  important  provision,  that  bills  of  sale  to  which  the  Act 
applies  will,  on  failure  to  comply  with  the  requisites  as  to  attestation, 
registration,  and  statement  of  consideration,  be  rendered  absolutely 
void.     The  extent  and  effect  of  this  repeal  is  noticed,  post^  p.  435. 

Under  the  Act  of  1854  attestation  was  unnecessary. 

As  to  the  mode  of  attestation  required  by  the  Act  of  1878,  see  posty 
p.  429. 

There  are  four  classes  of  persons  as  against  whom  an  unr^istered 
bill  of  sale  is  by  this  section  declared  to  be  void :  — 

1st.  The  grantor's  trustee  in  bankruptcy  or  insolvency  ;- 

2d.   His  assignees  in  any  assignment  for  the  benefit  of  creditors ; 

8d.   Sheriffs'  officers  and  others  seizing  under  execution ;  and 

4th.  All  persons  in  whose  behalf  process  of  execution  has  issued. 

The  liquidator  of  a  company  is  not  comprehended  in  these  provisions 

*  18  Ch.  D.  187,  C.  A.,  where  Hampson  v.  Fellows,  e  £q.  575,  wu  not  foUowed. 
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as  being  an  assignee  in  bankruptcy  or  insolvency,^  becaase  he  acts  not 
only  for  creditors  but  for  contributories  and  for  the  company. 

The  rule  in  bankruptcy  contained  in  this  section  is  not  applicable 
under  the  10th  section  of  the  Judicature  Act,  1875,  to  the  case  of  the 
administration  by  the  Court  of  an  insolvent's  estate.^  The  principle 
of  the  decisions  is  that  the  10th  section  of  the  Judicature  Act,  whilst 
introducing  new  rules  for  the  administration  of  assets,  does  not  enlarge 
or  diminish  the  assets  to  be  administered. 

The  new  provision  as  to  setting  forth  the  consideration  for  the  bill 
of  sale  has  already  given  occasion  for  numerous  decisions  which  are  not 
all  reconcileable,  and  some  of  the  earlier  of  which  do  not  seem  now  to 
retain  much  authority. 

The  cases  decided  on  this  point  are  now  referred  to  in  order  of  date. 

In  Ex  parte  Carter,^  where  the  bill  of  sale  recited  in  effect  that  4002., 
the  amount  of  the  consideration,  had  been  advanced  to  the  grantor, 
whereas  in  fact  240Z.  was  advanced  to  the  grantor  and  his  partner 
jointly,  and  the  dates  of  the  several  advances  were  also  misrecited,  it 
was  held  by  the  Chief  Judge  that,  although  the  transaction  was  an 
honest  one,  the  consideration  waa  not  truly  stated,  and  the  bill  of  sale 
Yoid. 

In  Hamlyn  v.  Betteley,^  where  the  statement  of  the  consideration 
was  ^  the  sum  of  182Z.  8s.  now  paid  by  the  grantee  to  the  grantor," 
and  that  sum  was  paid  at  the  grantor's  request,  partly  to  pay  out  exe- 
cutions on  the  grantor's  goods,  partly  to  the  attesting  solicitor  for 
money  lent  and  costs  due  to  him  from  the  grantor,  and  the  balance  in 
cash  to  the  grantor,  it  was  held  that  the  statement  of  the  consideration 
was  sufficient  in  the  absence  of  any  suggestion  of  fraud. 

In  Ex  parte  National  Mercantile  Bank,^  it  was  held,  by  the  Court 
of  Appeal,  that  a  collateral  agreement  between  the  grantor  and  the 
grantee  as  to  the  application  of  the  consideration  does  not  require  to  be 
stated. 

In  Ex  parte  Charing  Cross  Advance  and  Deposit  Bank,^  the  consid- 
eration was  stated  in  the  operative  part  of  the  bill  of  sale  as  120Z.  In 
fact,  902.  was  paid  to  the  grantor,  802.  being  retained  by  the  grantee 
for  interest  and  expenses.  At  the  foot  and  after  the  attestation  clause 
there  was  a  receipt  setting  forth  the  actual  facts.  It  was  held,  that 
the  receipt  was  not  part  of  the  deed,  and  that  the  consideration  was 
not  truly  set  forth  therein.  Ex  parte  National  Mercantile  Bank  was 
distinguished  upon  the  ground  that  in  that  case  there  was  a  bond  fide 

1  Be  K&rine  ManBiont  Co.  4  Eq.  601.  .  >  12  Ch.  D.  908.    The  decision  ia  quei- 

2  Be  Knott,  7  Ch.  D.  549,  note;  Be  D'Epi-  tioned  by  Baggallaj,  L.  J.,  in  Ex  parte  Na- 
neoil,  20  Ch.  D.  217.    See,  also,  per  James,  tional  Mercantile  Bank,  15  Ch.  D.  at  p.  55. 
L.  J.,  in  Be  Withemsea  Brickworks  Co.  16        «  5  C.  F.  D.  327. 

Ch.  D.  337,  C.  A.  at  p.  341,  where  he  points  ^  15  Ch.  D.  42,  C.  A. 
out  the  limitation  to  be  pnt  npon  the  10th  ^16  Ch.  D.  35,  C.  A. 
section  of  the  Judicatute  Act. 
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debt  existing,  independently  ot  and  previous  to  the  transaction  at 
loan. 

In  Carrard  t;.  Meek^^  the  bill  of  sale  was  expressed  to  be  '^in  oon- 
sideration  of  the  payment  of  812.  ISa.  by  the  grantee  to  the  grantor, 
and  in  further  consideration  of  162.  8«.  by  the  grantee  to  the  sheriff  of 
Surrey  for  and  at  the  request  of  the  grantor."  The  former  sum  was  a 
past  payment  and  the  latter  a  present  payment  to  discharge  an  execu- 
tion.    Held,  that  the  consideration  was  sufficiently  set  forth. 

In  Ex  parte  Berwick,^  the  consideration  lor  a  bill  of  sale  dated  the 
4th  of  June,  1879,  was  stated  to  be  the  ^*  sum  of  652.  now  paid  "  by 
the  grantee  to  the  grantor.  The  662.  was^  in  fact,  advanced  by  instal* 
ments,  the  first  of  which  was  on  the  16th  of  April,  1877,  and  the  last 
on  the  16th  of  October,  1878.  It  was  hdd  by  the  Chief  Judge  in 
Bankruptcy  that  the  consideration  was  not  truly  stated. 

In  Ex  parte  Challinor,^  it  was  held  that  the  bill  of  sale  was  not 
vitiated  because  a  part  of  the  sum  stated  as  the  consideration  was 
retained  by  the  grantee  to  pay  the  costs  of  the  solicitor  in  the  prep- 
aration of  the  deed,  and  of  the  auctioneer  for  the  valuation  of  the 
property.  Ex  parte  Charing  Cross  Bank  was  distinguished  upon  the 
ground  that  there  a  sum  was  colourably  retained  for  interest  when  no 
interest  could  have  been  due  at  the  time« 

But  in  Hamilton  v,  Chaine,^  where  there  was  a  deduction  for  com- 
mission upon  the  loan,  and  the  statement  of  the  consideration  was  the 
whole  amount  of  the  loan  without  deducting  the  commission,  the 
Court  of  Appeal  held  that  the  consideration  was  not  truly  stated,  and 
Ex  parte  National  Mercantile  Bank  and  Ex  parte  Challinor  were  dis- 
tinguished ;  at  the  same  time,  Brett  and  Cotton,  L.  JJ.,  expressed 
doubt  as  to  the  correctness  of  those  decisions. 

In  the  Credit  Company  v.  Pott^  it  was  held  that  the  consideration 
for  a  bill  of  sale  had  been  truly  set  forth,  where,  upon  a  statement  of 
accounts,  it  was  found  that  the  grantor  was  indebted  to  the  grantee  to 
the  amount  of  7,3502.,  and  the  bill  of  sale  recited  that  the  grantee 
had  agreed  to  lend  7,3502.  to  the  grantor,  and  the  consideration  was 
stated  to  be  7,3502.  then  paid  by  the  grantee  to  the  grantor. 

In  Ex  parte  Winter,^  the  bill  of  sale  recited  that  the  mortgagor  was 
indebted  to  the  mortgagee  in  the  sum  of  1,4442. 148.  3c2.,  and  that  the 
mortgagor  had  agreed  to  execute  the  mortgage  deed  in  order  to  induce 
the  mortgagee  not  to  institute  proceedings.  The  facts  were,  that^  a 
few  days  previous  to  the  execution  of  the  bill  of  sale,  the  mortgagee 
had  given  the  mortgagor  a  cheque  for  the  full  amount,  but,  on  hearing 

1  50  L.  J.  Q.  B.  187 ;  29  W.  R.  244.  *  6  Q.  B.  D.  295,  C.  A.,  affirming  S.  C- 

«  43  L.  T.  N.  S.  576 ;  29  W.  R.,292,  aed  42  L.  T.  N.  S.  592. 

gurea,  «  44  L.  T.  N.  S.  323,  C.  A.,  affiimiqg  S.  C. 

*  16  Ch.  D.  260,  C.  A.    Bat  see  Bx  pane  reported  sab  oom.  Ex  parte  Oxd,  43  Lb  T.  N. 

Firth,  infra,  S.  637. 

«  7  Q.  B.  D.  319,  C.  A.,  affirming  S.  C.  lb.  1. 
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ramoors  as  to  tihe  mortgagor's  insolvenoy,  stopped  payment  of  it  at 
the  bank.  Two  days  later  the  stop  was  withdrawn,  on  the  distinct 
understanding  that  good  seonrity  should  be  given,  and  the  cheque  was 
aooordingly  paid  a  few  hoars  prior  to  the  execation  of  the  bill  of  sale, 
bat  no  proceedings  had  been  threatened  by  the  mortgagee.  Held, 
that  the  consideration  was  properly  set  forth. 

Jessel,  M.  R.,  said :  '^  I  wish  to  add  that  a  small  inaccuracy  in  the 
statement  of  the  consideration  will  not  be  sufficient  to  aToid  a  bill  of 
sale  otherwise  valid.  That  Act  was  never  intended  to  defraud  cred- 
itors.    Substantial  accuracy  iS' sufficient  to  satisfy  its  requirements." 

In  Ex  parte  Rolph,^  where,  out  of  an  ostensible  consideration  of 
502^,  the  sum  of  252.  had  been  retained  by  the  grantee,  under  an 
agreement  with  the  grantor,  to  apply  it  in  payment  of  the  future  rent 
of  the  grantor's  house,  the  agreement  being  made  with  a  view  to  bet* 
ter  the  grantee's  security^  the  Court  of  Appeal  held  that  the  consid- 
eration was  not  truly  stated,  and  Ex  parte  National  Mercantile  Bank 
and  Ebc  parte  Challinor  were  explained  and  distinguished* 

Finally,  in  Ex  parte  Firth,^  the  same  Court  held  that  the  consid- 
eration was  not  truly  stated  when  a  small  sum  was  retained  by  the 
grantee  for  the  expenses  attending  the  attestation  of  the  deed,  on 
the  principle  that  the  costs  were  not  an  actual  debt  of  the  borrower 
until  after  the  transaction  was  completed.  The  result  is,  that  the 
earlier  decisions  of  the  Court  in  Ex  parte  National  Mercantile  Bank 
and  Ex  parte  Challinor  are  only  binding  authorities  for  the  future  in 
cases -which  come  within  the  principle  laid  down  in  Ex  parte  Firth, 
and  which  was  enunciated  by  James,  L.  J.,  in  Ex  parte  Challinor,^  as 
forming  the  ground  of  those  decisions.^ 

§  498.  The  following  rules  may  be  extracted  from  the  foregoing  de- 
ciflions:  — 

1«  The  first  question  to  determine  in  every  case  is,  whether  the 
consideration  stated  in  the  bill  of  sale  is  in  substance  and  in  truth  the 
consideration  received  by  the  grantor,  or  whetiier  the  statement  is  a 
merely  colourable  one,  rendering  the  bill  of  sale  void  as  a  sham  trans^ 
aotion,  and  a  small  inaoonnwy  wiU  not  be  sofficient  to  a^oid  a  bUl  of 
sale  otherwise  valid.^ 

2.  In  the  absence  of  fraud,  it  is  not  essential  that  the  consideration 
stated  to  be  paid  should  pass  from  the  grantee  to  the  grantor  at  the 

1  19  Ch.  D.  98,  C.  A.  19  Ch.  D»  at  p.  430,  and  per  Jessel,  M.  IL»  at 

s  19  Ch.  D.  419,  G.  A.    Another  decurion,.  p*  428. 
only  reported  while  this  work  was  pawing        ^  £x  parte  National  Mercantile  Baak,  15 

throng^  the  press,  is  £z  parte  Poppjewellt.  Ch.  D.  42,  C.  A;  Ex  paite  Charing  Cross 

21  Ch.  D.  73,  C.  A.  Bank,  16  Ch.  D.  35,  C.  A. ;  Ex  parte  ChalU- 

•  16  Ch.  D.  at  p.  266.  nor,  Ih.  260,  C.  A. ;  Ex  paite  Winter,  44 

4  Beeper  Brett^  L.  J.,  in  Ex  parte  Firth,  L.  T.  N.  S.  323,  C.  A.;  and  see  Collia  v. 

Tnson,  46  L.  T.  N.  S.  387. 
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time  of  the  execution  of  the  bill  of  sale.  The  grantee  may  retain  the 
whole  or  deduct  a  part  of  the  amount  stated  in  satisfaction  of  a  pre- 
existing debt  due  to  himself  from  the  grantor,^  or  may  apply  it,  with 
the  consent  and  by  the  direction  of  the  grantor,  in  discharge  of  debts 
actually  due  from  the  grantor  to  third  persons.^ 

8.  A  collateral  agreement  as  to  the  application  of  the  consideration 
does  not  require  to  be  set  out  in  the  bill  of  sale.' 

4.  The  retention  of  a  part  of  the  consideration  stated  to  meet  debts 
of  the  grantor  to  accrue  due  after  the  date  of  the  execution  of  the  bill 
of  sale,  either  to  third  persons  or  to  the  grantee,  as  interest  on  his 
loan,  will  invalidate  the  bill  of  sale.^ 

5.  The  expenses  incurred  in  the  preparation  of  the  bill  of  sale,  not 
being  a  debt  actually  due  from  the  grantor  at  the  time  of  the  execu- 
tion of  the  bill  of  sale,  the  grantee  is  not  entitled  to  deduct  them  from 
the  amount  of  the  consideration  stated  to  be  paid.^ 

By  the  9th  section,  ^^  Where  a  subsequent  bill  of  sale  is  executed 
within  or  on  the  expiration  of  seven  days  after  the  execution  of  a  prior 
unregistered  bill  of  sale^  and  comprises  all  or  any  part  of  the  personal 
chattels  comprised  in  such  prior  biU  of  sale^  then^  if  such  subsequent 
bUl  of  sale  is  given  as  a  security  for  the  same  debt  as  is  secured  by  the 
prior  bill  of  sale,  or  for  any  part  of  such  debt,  it  shall,  to  the  extent  to 
which  it  is  a  security  for  the  same  debt  or  part  thereof  and  so  far  as 
respects  the  personal  chattels  or  part  thereof  comprised  in  the  prior 
bill,  be  absolutely  void,  unless  it  is  proved  to  the  satirfaction  of  ike 
Court  having  cognizance  of  the  case  that  the  subsequent  bill  of  sale  was 
bond  fide  given  for  the  purpose  of  correcting  some  material  error  in  the 
prior  biU  of  sale,  and  not  for  the  purpose  of  evading  this  AcL** 

Under  the  earlier  Act  the  practice  extensively  prevailed  of  execut- 
ing successive  bills  of  sale,  each  within  the  twenty-one  days  then 
allowed  for  registration,  the  efiEect  being  that  the  security  remained 
valid,  and  at  the  same  time  the  bill  of  sale  was  kept  off  the  register. 
The  object  of  the  section  is  to  check  this  practice.^ 

In  bankruptcy  these  contrivances  had  been  held  invalid  as  a  fraud 
on  the  bankruptcy  laws.^ 


1  Credit  Co.  v.  Pott,  6  Q.  B.  D.  295 ;  Car- 
rard  v.  Meek,  50  L.  J.  Q.  B.  187. 

s  Hamljm  o.  Bettelej,  5  C.  P.  D.  327 ; 
Carrard  v.  Meek,  ubi  supra ;  Ex  parte  Firth, 
19  Ch.  D.  419,  C.  A. ;  Ex  parte  Berwick,  43 
L.  T.  N.  S.  576  ;  29  W.  B.  292,  aeeniB  to  be 
inoopsistent  with  these  decisions. 

*  Ex  parte  National  Mercantile  Bank,  16 
Ch.  D.  42,  C.  A.,  but  qvare,  as  to  the  anthor- 
ity  now  of  this  decision. 

*  Ex  parte  Charing  Cross  Bank,  16  Ch.  D. 


35,  C.  A.;  Ex  parte  Rolph,  19  Ch.  D.  98, 
C.A. 

*  Ex  parte  Firth,  vbi  supra,  practically 
overraling  on  this  point  Ex  parte  Challinor, 
16  Ch.  D.  260,  C.  A. 

^  See  the  law  as  laid  down  in  Smale  v. 
Bnrr,  L.  B.  8  C.  P.  64.  and  confirmed  hj  tbe 
Ex.  Ch.  in  Bamsden  v,  Lupton,  L.  B.  9  Q. 
B.  17. 

7  Ex  parte  Stevens,  20  Eq.  786;  Ex  paxte 
Fiirber,  6  Ch.  D.  181. 
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This  section  does  not  affect  a  subsequent  bill  of  sale  executed  after 
the  expiration  of  the  seven  days.^ 

§  494.  By  the  10th  section,  ^^  A  bill  of  sale  shall  be  attested  and 
registered  under  this  Act  in  the  following  manner :  — 

^.}  The  execution  of  every  bill  of  sale  shall  he  attested  by  a  solici- 
tor of  the  Supreme  Courts  and  the  attestation  shall  state  that 
before  the  execution  of  the  bill  of  sale  the  effect  thereof  has 
been  explained  to  the  grantor  by  the  attesting  solicitor? 
(2.}  Such  bill,  with  every  schedule  or  inventory  thereto  annexed 
or  therein  referred  to,  and  also  a  true  copy  of  such  bill  and  of 
every  such  schedule  or  inventory,  and  of  every  attestation  of 
the  execution  of  such  bill  of  sale,  tc^ether  with  an  affidavit 
of  the  time  of  such  bill  of  sale  being  made  or  given,  and  of 
its  due  execution  and  attestation^  and  a  description  of  the 
residence  and  occupation  of  the  person  making  or  giving  the 
same  (or,  in  case  the  same  is  made  or  given  by  any  person 
under  or  in  the  execution  of  any  process,  then  a  description 
of  the  residence  and  occupation  of  the  person  against  whom 
such  process  issned)<  and  of  every  attesting  witness  to  such 
bill  of  sale,  shall  be  presented  to,  and  the  said  copy  and  affi- 
davit shall  be  filed  with,  the  registrar  within  seven  clear  days 
after  the  making  or  giving  of  such  bill  of  sale,  in  like  man- 
ner as  a  warrant  of  attorney  in  any  personal  action  given  by 
a  trader  is  now  by  law  required  to  be  filed." 
Under  the  Act  of  1854  attestation  was  unnecessary. 
The  8th  section  of  this  Act  provides  that  the  bill  of  sale  shall  be 
^  duly  attested,"  and  the  10th  section  (sub-sect.  1)  explains  due  attes^ 
tation  to  be  an  attestation  by  a  solicitor  of  the  Supreme  Court ;  and 
(sub-sect.  2)  contains  the  requisites  for  valid  registration,  and  provides 
that  the  bill  of  sale,  and  a  copy,  together  with  an  affidavit  of  the 
«^dne  execution  and  attestation  "  of  the  bill  of  sale,  shall  be  filed. 

It  was  decided  under  this  Act  that  want  of  attestation  did  not  ren- 
der the  bill  of  sale  void  as  between  grantor  and  grantee ;  ^  but  the 
8th  section  of  the  Act  of  1882  now  renders  all  bills  of  sale  to  which 
the  Act  applies  absolutely  void  (jpost^  p.  485). 

Under  the  Act  of  1878  it  had  been  held  that  the  solicitor  acting  for 
both  parties  was  a  competent  attesting  witness,^  and  so  was  the  solici- 
tor acting  for  the  grantee ;  ^  but  that  the  grantee  himself,  although  a 
solicitor,  could  not  be  the  attesting  witness.^ 

1  Garrard  v.  Meek,  50  L.  J.  Q.  B.  187 ;  29        *  Vernon  v,  Cooke,  49  L.  J.  C.  F.  767. 
W.  B.  244.  s  Penwarden  o.  Roberts,  9  Q.  B.  D.  187. 

>  Bapealed  by  the  10th  lection  of  the  Act        «  Seal  o.  Claridge,  7  Q.  B.  D.  516,  C.  A., 

of  1882.  following,  upon  this  point,  Freshfield  o.  Reed, 

•  DaTis  V.  Qoodman,  5  C.  P.  D.  128,  C.  A.,  9  M.  &  W.  404. 
OTermling  8.  C.  lb.  20. 
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As  to  the  explanation,  it  had  been  decided  that,  though  the  attesta- 
tion clause  must  state  that  the  bill  of  sale  had  been  explained  to  tiie 
grantor  by  the  attesting  solicitor,  yet  no  such  explanation  need,  in  fact, 
have  been  giT6n,and  its  omission  would  not  invalidate  the  bill  of  sale.' 

The  effect  of  these  decisions  was  to  render  the  provisions  of  the  Ist 
sub-section  practically  valueless,  and  it  is  now  formally  repealed  by 
th^  10th  section  of  the  Act  of  1882. 

The  affidavit  of  *^  due  execution  and  attestation,"  filed  with  the  bill 
of  sale,  must  state  that  the  bill  of  sale  was  duly  attested ;  t.  e.  that 
the  attesting  witness  was  present  and  witnessed  its  execution.  A 
mere  verification  of  the  signature  of  the  witness  to  the  attestation 
clause  is  defective  and  will  invalidate  the  registration.^  These  deci- 
sions are  still  of  importance  with  regard  to  all  bills  of  sale  roistered 
before  the  1st  of  November,  1882,  and  possibly  with  regard  to  abso- 
lute bills  of  sale  (to  which  the  new  Act  does  not  apply)  roistered 
after  that  date. 

With  respect  to  the  description  of  the  residence  and  occupation  of 
the  grantor,  the  decisions  under  the  statutes  have  established  that  the 
object  of  the  forms  and  requisites  prescribed  was  to  afford  to  cred- 
itors and  parties  interested  a  true  idea  of  the  position  in  life  of  the 
grantor,  and  to  give  such  a  description  of  the  residence  and  occupation 
of  the  grantor  and  witnesses  as  would  enable  persons  interested  in  the 
matter  to  trace  out  who  is  the  person  giving  the  bill  of  sale,  and  who 
the  witnesses  are,  so  as  to  ascertain  the  bona  fides  of  the  transaction.' 

Any  misdescription  or  non-description  in  these  particulars  will, 
therefore,  vitiate  the  bill  of  sale. 

Among  the  very  numerous  cases  which  have  been  decided  on  this 
point,  the  following  are  selected  as  fair  examples :  — 

It  has  been  held  insufficient  to  describe  as  ^^  gentleman "  only  a 
clerk  in  the  Audit  Office,^  or  an  attorney's  derk,^  or  a  silk-buyer.^ 

But  such  a  description  was  held  sufficient  where  the  party  bad  no 
occupation^ 

^  Ex  parte  National  Mercantile  Bank,  15  >  Taton  v.  Sanoner,  3  H.  &  N.  2S0 ;  S7  L. 

Ch.  D.  42,  C.  A. ;  and  see  Hill  v.  Kirkwood,  J.  Ex.  293 ;  Beales  v,  Tennent,  29  L.  J.  Qp 

28  W.  B.  358,  C.  A.  B.  188. 

3  Sharpe  v.  Birch,  8  Q.  B.  D.  Ill ;  Ex  «  Adama  v.  Graham,  S3  L.  J.  Q.  B.  71. 

parte  Knightlej,  46  L.  T.  N.  8.  776 ;  Ford  ^  Blorewood  v.  South  Torkahire  Baihray 

v.  KetUe,  9  Q.  B.  D.  139,  C.  A.  Go.  3  H.  &  N.  798;  23  L.  J.  Ex.  114;  Snt^ 

*  Per  Wightman,  J.,  in  Hewer  v.  Cox,  3  ton  v,  Bath,  3  H.  &  N.  382 ;  27  L.  J.  Bx. 

E.  &  E.  at  p.  433 ;  fer  Blackbom,  J.,  lb.  p.  888 ;  Nicholson  v.  Cooper,  3  H.  &  N.  384; 

436 ;  per  eundem  in  Briggs  v.  Boas,  L.  R.  3  London  Loan  Co.  v.  Chace,  12  C  B.  N.  S. 

Q.  B.  268-270 ;  per  eundem  in  Larchin  tx.  730 ;  31  L.  J.  C.  P.  314 ;  Grant  v.  Shaw,  L- 

North  Western  Deposit  Bank,  L.  B.  10  fix.  R.  7  Q.  B.  700 ;  Brodriek  v.  ScaM,  L.  B.  6 

64 ;  per  Coleridge,  C.  J.,  in  Mnrrajr  v.  Biao-  C.  P.  98 ;  Smith  o.  Cheese,  1  C.  P.  D.  €0; 

kenzie,  L.  R.  10  C.  P.  at  p.  628 ;  /ler  Cock-  Castle  v,  Downton,  5  C.  P.  D.  66 ;  Ex  parte 

bum,  C.  J.,  in  Jones  9.  Harris,  L.  R.  7  Q.  B.  Wolfe,  44  L.  T.  N.  S.  321  ;  affirming  sob 

at  p.  160.  nom.  Ex  parte  Chapman,  45  L.  T.  N.  S. 

«  «  Allen  9.  Thompson,  1  H.  &  N.  15 ;  25  265,  C.  A. 
L.  J.  Ex.  249. 
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How  far  tbe  bill  of  aale  may  be  read  together  with  the  affidavit,  in 
Older  to  supply  omisaicMiB  or  deficiendies  in  the  latter,  is  a  question  not 
free  from  difficulty. 

As  a  general  role,  the  description  of  the  grantor's  residence  and 
oocapation  should  be  repeated  in  the  affidavit. 

In  Hatton  v.  English,^  the  bill  of  sale  gave  a  complete  description 
of  the  residence  and  occupation  of  the  grantor,  but  the  affidavit  con- 
tained no  description  of  his  occupation,  and  no  reference  (apparently) 
to  the  description  given  in  the  bill  of  sale ;  held,  that  it  was  neces- 
sary that  the  description  should  be  filed  along  with  the  bill  of  sale, 
and  that  the  fact  that  the  bill  of  sale  contained  it  was  not  a  compli- 
ance with  the  statute. 

In  Pickard  v.  Bretts,^  the  affidavit  described  the  grantor  as  *'  the 
said  J.  B.,  of  No.  9,  George  Street,  in  the  said  bill  of  sale  mentioned," 
bot  omitted  his  oocapation  of  hotel-keeper.  The  bill  of  sale  accu- 
rately described  his  residence  and  occupation,  bot  there  was  nothing 
in  the  affidavit  which  verified  the  description  given  in  the  bill  of  sale ; 
held,  that  the  bill  of  sale  could  not  be  referred  to  in  order  to  supply 
the  want  of  any  description  of  his  occupation  in  the  affidavit. 

But  in  Jones  v.  Harris,'  where  the  residence  was  incompletely  but 
aocorately  stated  in  the  affidavit  as  *^  Dynevor  Lodge,"  and  was  com- 
pletely stated  in  the  bill  of  sale  as  ^*  Dynevor  Lodge,  in  the  parish  of 
Llanarthney,  in  the  county  of  Caermarthen,"  it  was  held  that  the 
ambiguity  arising  from  the  incompleteness  of  the  affidavit  might  be 
cured  by  reference  to  the  bill  of  sale. 

The  question  of  sufficiency  is  always  one  of  degree,  and,  as  was  said 
by  Blackburn,  J.,  in  Jones  v,  Harris,^  *'  Chatsworth  "would  be  a  suf- 
ficient description  of  the  residence  of  the  Duke  of  Devonshire,  and 
possibly  ^*  Scotland  "  of  the  Duke  of  Bucdeoch. 

The  general  rule,  th^<efore,  seems  to  be  modified  to  this  extent, 
that  it  is  allowable,  by  a  reference  to  the  bill  of  side,  to  supplement 
the  description  given,  but  not  to  supply  a  description  omitted,  in  tbe 
affidavit. 

A  variance,  however,  between  the  description  given  in  the  bill  of 
sale  and  that  given  in  the  affidavit  is  fatal.^ 

The  residence  of  the  witness  has  been  held  sufficiently  indicated  by 
giving  his  place  of  business,  without  describing  the  place  where  he 
sleeps,^  or,  conversely,  by  giving  his  private  abode  without  his  place  of 
business.^ 

A  residence  described  as  ^^  New  Street,  Blackfriars,  in  the  county  of 

^  7  S.  &  B.  94 ;  86  L.  J.  Q.  B.  161.  «  Attenborongh  v.  Thompson,  2  H.  &  N. 

s  5  H.  &  N.  9 ;  29  L.  J.  Ex.  18.  559 ;  27  L.  J.  Ex.  23 ;  Blackwell  v.  England, 

<  L.  R.  7.  Q.  B.  157.  8  E.  &  B.  56 ;  27  L.  J.  Q.  B.  124. 

«  L.  B.  7  Q.  B.  at  p.  164.  ^  Tardley  v.  Jones,  4  Dowling  P.  C.  45, 

^  Msmj  V.  Mackemie,  L.  B.  10  C.  P.  625.  sgd  quoere. 
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Middlesex,"  without  adding  the  *^  city  of  London,"  was  held  sufficient,^ 
and  so  was  a  residence  described  as  ^^  in  the  county  of  Chester,"  which 
was,  in  fact,  situate  within  the  county  of  the  city  of  Chester.^  And 
in  Briggs  v.  Boss,^  the  attesting  witness  stated:  ^^  I  reside  at  Hanley, 
in  the  county  of  Stafford,  and  am  an  accountant,"  and  this  was  held 
sufficient  both  as  to  residence  and  occupation,  although  it  was  proven 
that  Hanley  was  a  borough  containing  40,000  inhabitants,  and  al- 
though the  deponent  was  a  clerk  of  an  accountant  residing  in  Man- 
chester, whose  name  was  over  the  door  of  the  place  of  business  in 
Hanley  ;  these  facts  being  overoome  by  proof,  first,  that  hundreds  of 
letters  reached  the  deponent  addressed  Hanley  only ;  and,  secondly, 
that,  although  he  was  only  a  clerk  for  the  Manchester  accountant,  he 
was  allowed  by  his  employer  to  do  business  occasionally  on  his  own 
account ;  but,  in  a  later  case  before  the  Queen's  Bench,  the  same  de- 
scription, ^*  accountant,"  was  held  to  be  an  insufficient  description  of 
the  occupation  of  a  clerk  in  the  accountant's  department  at  Euston 
Station,  although  he  worked  for  other  people,  after  office  hours,  in 
bookkeeping  and  matters  of  account,  and  the  Court  characterized 
Briggs  V.  Boss  as  an  extreme  decision.^ 

An  affidavit  describing  the  grantor's  residence  and  occupation  to  the 
*^  best  of  the  belief  "  of  the  witness,  was  held  sufficient  by  the  Excheq- 
uer of  Pleas,  in  Roe  v.  Bradshaw.^ 

In  Shears  v,  Jacobs,^  it  was  held  that  a  trading  company  is  compe- 
tent to  give  a  bill  of  sale,  and  that  an  affidavit  describing  the  company 
as  ^^  The  Glucose  Sugar  and  Colouring  Company,"  and  giving  the  ad- 
dress of  its  principal  office,  was  a  sufficient  compliance  with  the  Act 

It  was  further  held  in  this  case  and  in  Deffell  v.  White,^  that  direc- 
tors attesting  the  seal  of  the  company  were  not  witnesses  within  the 
meaning  of  the  Act  whose  residences  it  is  necessary  to  state. 

The  description  of  the  residence  and  occupation  of  the  grantor  re- 
quired is  the  description  of  such  residence  and  occupation  at  the  date 
of  the  affidavit,  and  not  at  the  time  of  making  or  giving  the  bill  d 
sale.^ 

There  is  nothing  in  the  Act  which  necessitates  the  name  of  the 
grantor  being  correctly  given,  so  far  as  regards  the  validity  of  the  teg- 
istration.  It  is  sufficient  if  he  can  be  identified  from  the  name,  resi- 
dence, and  occupation  given,  and  an  error  in  the  Christian  name  is  of 
no  importance.^ 

1  Hewer  v.  Cox,  3  E.  &  E.  488 ;  SO  L.  J.  ^  L.  R.  1  Ex.  106;  35  L.  J.  Ex.  71. 

Q.  B.  73.  «  L.  B.  1  C.  P.  513;  35  L.  J.  C.  P.  S41. 

*  Ex  parte  M'Hattie,  10  Ch.  D.  398,  C.  A.  "^  L,n.2  C.  P.  144. 

»  L.  R.  3  Q.  B.  268 ;  37  L.  J.  Q.  B.  101.  See,  «  Button  v.  O'NdU,  4  C.  P.  D.  354,  C.  A., 

also,  Blackwell  v.  England,  8  E.  &  B.  541 ;  dissenting  from  London  and  Weftminster 

27  L.  J.  Q.  B.  124 ;  Ke  Hans,  10  Ir.  Ch.  Rep.  Loan  Co.  v.  Chase,  12  C.  B.  N.  S.  730;  but 

100 ;  1  L.  T.  N.  S.  467.  see  Ex  parte  Kahen,  46  L.  T.  N.  8.  866 ;  21 

«  Larchin  v.  North  Western  Deposit  Bank,  Ch.  D.  871 . 

L.  R.  10  Ex.  64.  *  Ex  parte  M'Hattie,  10  Ch.  D.  898»  C.  A. 
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In  Marples  v.  Hartley,^  decided  under  the  Act  of  1854,  the  facts 
i^ere  that  a  bill  of  sale  was  given  on  the  27th  of  June,  and  a  creditor's 
execution  levied  on  the  5th  of  July,  within  the  twenty-one  days  then 
allowed  for  registration.  The  grantee  did  not  register  at  all.  Held, 
that  his  title  under  the  bill  of  sale  was  good ;  the  Court  declaring  that 
'*  tw^o  things  are  required  before  the  requirements  of  the  statute  need 
be  complied  with  :  the  apparent  possession  of  the  goods  and  the  lapse 
of  the  twenty-one  days.  The  assignee  has  the  period  of  twenty-one 
days  within  which  he  may  complete  his  title  by  registering  the  bill  of 
sale  :  but  if  he  takes  possession  under  it  in  the  mean  time,  he  need  not 
register  at  all.  Here,  it  was  not  invalidated  at  the  time  the  goods 
Tvere  received  by  the  sheriff.  It  therefore  gave  the  claimant  a  good 
title  to  the  goods  till  he  had  so  seized  them  or  had  registered  it  within 
the  twenty-one  days." 

The  principle  of  this  decision  would  now  apply  under  the  Acts  of 
1878  and  1882,  substituting  seven  for  twenty-one  days. 

§  495.  By  the  10th  section  (sub-s.  8)  :  ^*  If  the  bill  of  sale  is  made 
or  given  subject  to  any  defeasance  or  condition,  or  declaration  of  trust 
not  contained  in  the  body  thereof,  such  defeasance,  condition,  or  dec- 
laration shall  be  deemed  to  be  part  of  the  bill,  and  shall  be  written  on 
the  same  paper  or  parchment  therewith  before  the  registration,  and 
shall  be  truly  set  forth  in  the  copy  filed  under  this  Act  therewith  and 
as  part  thereof,  otherwise  the  registration  shall  be  void." 

This  provision  is  substantially  the  same  as  that  contained  in  the  2d 
section  of  the  Act  of  1854. 

In  Robinson  v,  CoUingwood,^  it  was  held  under  the  Act  of  1854  that 
the  section  applied  only  to  declarations  of  trust  between  the  grantor 
and  the  grantee,  not  to  one  between  the  grantee  and  a  stranger  to  the 
grantor. 

In  Ex  parte  Southam,'  it  was  held  that  a  prior  parol  agreement  not 
appearing  in  the  bill  of  sale,  by  which  the  debt  was  to  be  paid  off  by 
small  weekly  instalments,  amounted  to  a  defeasance  or  condition  within 
the  meaning  of  the  section,  and  must  be  registered. 

Further,  by  the  10th  section,  "  In  case  two  or  more  hills  of  sale  are 
given^  comprising  in  whole  or  in  part  any  of  the  same  chattels^  they 
shall  have  priority  in  the  order  of  the  date  of  their  registration  respec- 
tively as  regards  such  chattels^^^  and  ^*  a  transfer  or  assignment  of  a  reg- 
istered bill  of  sale  need  not  be  registered." 

It  has  now  been  decided  by  the  Court  of  Appeal  in  Conelly  v.  Steer,* 

1  1  B.  &  S.  1 ;  30  L.  J.  Q.  B.  92 ;  see,  also,  10  Ch.  367  ;  Ex  parte  Odell,  10  Ch.  D.  76, 

Banbury  v.  White,  2  H.  &  C.  300 ;  31  L.  J.  C.  A. ;  Ex  parte  Popplewell,  21  Ch.  U  73, 

Ex.  258;  and  Ex  patte  Kahen,  »upra,  C.  A. 

«  17  C.  B.  N.  S.  777 ;  34  L.  J.  C.  P.  18.  *  7  Q.  B.  D.  620,  C.  A. 

*  17  Ex.  578.    See,  also.  Ex  parte  CoUins, 

28 
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in  opposition  to  Lyons  t;.  Tucker,^  that  priority  is  given  by  r^istra- 
tion  whether  or  not  bankruptcy  or  execution  has  supervened.  In  other 
words,  this  clause  must  be  read  not  with,  but  independently  of,  the 
8th  section.  The  effect,  therefore,  of  the  clause  is  to  alter  the  law  as 
laid  down  in  Meux  v.  Jacobs,^  and  other  cases  which  followed  that  de- 
cision. 

Whether  the  holder  of  a  second  bill  of  sale  will  lose  the  priority 
given  by  registration,  if  he  has  had  notice  of  a  prior  unregistered  bill 
of  sale  at  the  time  when  he  advanced  his  money,  according  to  the  doc* 
trine  of  Le  Neve  v,  Le  Neve,^  has  not  yet  been  decided. 

The  reader,  however,  is  referred  to  Edwards  v.  Edwards,^  where  it 
was  held  that  the  fact  that  an  execution  creditor  was  at  the  time  when 
his  debt  was  contracted  aware  that  his  debtor  had  given  a  bill  of  sale, 
did  not  prevent  his  availing  himself  of  the  objection  that  it  had  not 
been  registered.  The  principle  of  that  decision,  as  expressed  by  James 
and  Mellish,  L.  JJ.,  is  that  it  would  be  dangerous  to  engraft  an  equi- 
table exception  upon  a  modern  Act  of  Parliament. 

On  the  other  hand,  in  Graves  t;.  Tofield,^  to  the  decision  in  which 
James,  L.  J.,  was  a  party,  an  annuity  deed  not  registered  under  18  & 
19  Vict.  c.  15,  s.  12,  was  held  valid  as  against  all  subsequent  encum- 
brancers who  took  with  notice  of  the  annuities.  Edwards  v.  Eklwards 
was  not  cited,  but  the  principle  of  the  decision  in  Graves  v.  Tofield 
WHS  that  the  wording  of  the  section  was  similar  to  that  employed  in 
the  old  Registry  Acts,  under  which  notice  had  been  held  fatal  to  the 
subsequent  registered  encumbrancers,  and  that  therefore  the  legisla- 
ture must  be  taken  to  have  used  the  words  in  the  later  Act  in  the 
sense  given  to  them  by  the  decisions  under  the  earlier  Acts,  otherwise 
they  would  have  used  the  words  ^'  any  notice  notwithstanding,"  which 
appear  in  some  of  the  other  sections. 

It  is  therefore  submitted  that  notice  of  the  existence  of  a  prior  un- 
registered bill  of  sale  would  not,  under  this  section,  prejudice  the  title 
of  a  second  bill  of  sale  holder  who  had  duly  registered. 

As  to  a  transfer  of  a  registered  bill  of  sale,  see  Home  v.  Hughes.^ 

By  the  11th  section,  ^*  The  registration  of  a  bill  of  sale  must  be 
renewed  once  at  least  every  five  years,  and  if  a  period  of  five  years 
elapses  from  the  registration  or  renewed  registration  of  a  bill  of  sale 
without  a  renewal  or  further  renewal  (as  the  case  may  be),  the  regis- 
tration shall  become  void." 

1  6  Q.  B.  D.  660  where  all  the  preTiong  Ch.  D.  dS4;  S.  C.  4  Ch.  D.  23,  C.  A.;  Ex 

cases  are  discussed  by  Lindley,  J.    After  the  parte  Payne,  1 1  Ch.  D.  539. 
decision  of  the  Court  of  Appeal  in  Conelly        *  2  W.  &  T.  L.  C  in  Eq.  82,  ed.  1877. 
V,  bteer,  the  case  was  reversed,  7  Q.  B.  D.        «  2  Ch.  D.  291,  C.  A.;  Maxwell  on  SUU- 

523,  C.  A.  utes,  233,  ed.  1875. 

>  L.  K.  7  U.  L.  481.  See,  also,  Bichards  «  U  Ch.  D.  563,  C.  A. 
V.  James,  L.  R.  2  Q.  B.  285 ;  Edwards  t^.  £ng-  •  6  Q.  B.  D.  676,  C  A. 
llsh,  7  £.  &  B.  564;  Ejl  (arte  Cochrane,  3 
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This  section  is  retrospective. 

It  has  been  decided  that  the  registration  must  be  renewed  within 
the  required  period,  although  in  the  mean  time  the  bill  of  sale  has 
been  transferred  to  a  third  person,  and  the  assignee,  if  the  registration 
19  not  renewed,  has  no  title  as  against  an  execution  creditor.^ 

§  496.  The  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  which 
is  to  be  construed,  so  far  as  is  consistent  with  its  tenor,  as  one  with  the 
Act  of  1878,  therein  called  '^  the  principal  Act,"  came  into  operation 
on  the  Ist  of  November,  1882. 

The  Act,  unless  the  context  otherwise  requires^  is  not  to  apply  to  any 
bill  of  sale  duly  r^stered  before  that  date,  so  long  as  the  registration 
is  not  avoided  by  non-renewal  or  otherwise.  The  provision,  however, 
contained  in  sect.  13,  which  requires  an  interval  of  five  clear  days  be- 
fore the  removal  or  sale  of  goods  seized  under  a  bill  of  sale,  is  expressly 
retrospective,  and  that  contained  in  sect.  7  for  an  application  and 
order  to  restrain  such  removal  or  sale  has  been  held  to  be  impliedly 
80,^  but  in  other  respects  the  Act  is  not  retrospective.  It  applies 
only  to  bills  of  sale  ffiven  by  way  of  security  for  the  payment  of  money 
—  a  very  important  limitation  — and  is  not  to  apply  to  any  debentures 
issued  by  any  mortgage,  loan,  or  other  incorporated  company,  and  se- 
cured upon  the  company's  capital,  stock,  or  goods,  chattels,  and  effects 
(sect.  17).  The  10th  and  15th  sections  of  the  Act  expressly  repeal 
the  8th  and  20th  sections,  and  a  portion  of  the  10th  section  of  the  Act 
of  1878,  as  well  as  any  provisions  of  the  earlier  Act  which  are  incon- 
sistent with  those  of  the  later ;  but  the  effect  of  the  3d  section  being 
to  limit  the  scope  and  operation  of  the  Act  to  bills  of  sale  given  by 
way  of  security,  the  repeal  is  confined  in  its  application  to  that  class 
of  bills  of  sale,  leaving  bills  of  sale,  given  by  way  of  absolute  trans- 
fer, subject  to  all  the  provisions  of  the  Act  of  1878.^  This  is  a  result 
which  probably  the  legislature  did  not  contemplate,  but  one  which,  if 
so  minded,  it  might  have  easily  avoided,  by  expressly  providing  that 
the  repealing  sections  should  have  a  general  application.  It  follows 
from  this  construction  of  the  Act  that  goods  comprised  in  a  bill  of  sale, 
registered  under  the  Act  of  1882,  and  given  by  way  of  absolute  trans- 
fer, are  not  in  the  order  and  disposition  of  the  grantor  within  the 
meaning  of  the  Bankruptcy  Act* 

The  following  are  the  chief  provisions  of  the  new  Act :  — 

I.  Every  bill  of  sale  given  by  way  of  security  is  absolutely  void^ 
unless  — 

1.  Made  in  accordance,  t.  e.  substantially  in  accordance,  with  the 
form  in  the  schedule  annexed  to  the  Act  (sect.  9). 

1  Karet  v.  Kosher  Meat  Sapplj  AsBodar        *  Swift  v.  PanneU,  24  Ch.  D.  210;  Reeres 
tioD,  2  Q.  B.  D.  361.  v.  Barlow,  11  Q.  B.  D.  610. 

"^  Ex  parte  Cotton,  11  Q.  B.  D.  dOl.  «  Swift  v.  PanneU,  24  Ch.  D.  210. 
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The  object  of  the  statute,  as  carried  out  by  this  section,  is  twofold : 
Ist,  that  the  borrower  may  understand  the  nature  of  the  security  which 
he  is  about  to  give  for  the  debt  due  from  him  ;  and  2dly,  that  a  cred- 
itor upon  merely  searching  the  register  may  be  able  to  understand  the 
position  of  the  borrower,  and  may  not  be  compelled  to  go  to  a  solicitor 
in  order  to  get  counsel's  opinion  as  to  the  meaning  of  a  security  already 
created  by  the  borrower.^ 

The  form  in  the  schedule,  which  is  very  carelessly  framed,  contains 
a  covenant  for  the  repayment  of  the  principal  sum  advanced,  with  in- 
terest thereon,  distributed  rateahly  over  the  period  during  which  the 
bill  of  sale  runs,  and  it  provides  that  the  chattels  assigned  shall  not  be 
liable  to  seizure,  or  to  be  taken  possession  of  for  any  cause  other  than 
those  specified  in  the  7th  section.  Accordingly  the  Court  of  Appeal 
has  recently  held  a  bill  of  sale  to  be  void  which  provided  that,  upon 
breach  by  the  grantor  of  any  of  the  covenants  contained  therein,  all 
moneys  secured  thereby,  including  the  principal  sum  borrowed,  and 
the  capitalized  interest  thereon,  should  be  at  once  paid  to  the  grantee. 
The  bill  of  sale  also  contravened  the  provision  of  sect.  7,  by  includ- 
ing causes  of  seizure  additional  to,  and  varying  from,  those  mentioned 
in  that  section.^ 

2.  Duly  attested,  that  is  to  say,  attested  by  one  or  more  credible 

witnesses,  not  being  a  party  or  parties  thereto  (sects.  8  and 

10). 

Sect.  10  repeals  sect.  10,  sub-s.  1,  of  the  Act  of  1878  (ante^  p.  429), 

and  renders  attestation  and  explanation  by  a  solicitor  no  longer  neces- 

^8ary.     Decisions  under  the  earlier  Act,  to  which  we  have  already  re- 

ierred,^  had  rendered  this  attempted  safeguard  of  no  value. 

^.  Registered  under  the  Act  of  1878  within  seven  clear  days,  if  ex- 
ecuted in  England,  or,  where  the  execution  has  taken  place  oat 
of  England,  within  seven  clear  days  after  the  bill  of  sale  would 
have  reached  England  in  course  of  post,  if  posted  immediately 
after  its  execution  (sect.  8). 
This  flection  is  not  retrospective,  and  does  not  therefore  invalidate 
an  unregistered  bill  of  sale  executed  more  than  seven  clear  days  before 
the  Act  came  into  operation.* 

4.  The  consideration,  which,  as  under  the  Act  of  1878,  must  be 

truly  set  forth,^  is  at  least  30^.  (sects.  8  and  12). 
n.  Every  bill  of  sale  given  by  way  of  security  is  to  be  void^  except 
as  against  the  grantor ^  in  respect  of  any  personal  chattels,  — 

1.  Comprised  in  the  bill  of  sale,  and  not  specifically  described  in 
the  schedule  annexed  thereto  (sect.  4}  ; 

1  See  per  Brett,  M.  K.,  in  Davis  v.  Burton,  *  Hiclwon  r.  Darlow,  28  Ch.  D.  690 ;  Swire 

11  Q.  B.  D.  at  p.  539.  i^.  Cookson,  48  L.  T.  N.  S.  877. 

3  Davis  V.  Barton,  1 1  Q.  B.  D.  537,  C.  A. ;  *  See  the  cases  under  the  earlier  Act,  col- 

affirming  S.  C.  10  Q.  B.  D.  4U.  lected  at  p.  425  et  aeq, 

*  See  ante,  p.  430. 
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2.  Specifically  described  in  the  schedule^  but  of  which  the  grantor 
was  not  the  ^'  trae  owner  "  at  the  time  of  the  execution  of  the 
bill  of  sale  (sect.  5).  * 

Growing  crops  actually  growing  at  the  time  of  the  execution  of 
the  bill  of  sale,  and  fixtures,  plant,  or  trade  machinery  substituted  for 
any  of  the  like  fixtures,  plant,  or  machinery  specifically  described  in 
the  schedule,  are  excepted  from  the  operation  of  sects.  4  and  5  (sect.  6). 

The  object  of  these  sections  seems  to  be  to  prevent  a  person  for  the 
future  from  contracting  to  assign  after-acquired  property  to  the  detri- 
ment of  bis  creditors.  Under  the  earlier  Acts  assignments  were  con- 
tinually made  of  after-acquired  property,  and  especially  of  stock-in- 
trade,  which  might  at  any  time  during  the  continuance  of  the  security 
be  upon  the  debtor's  premises,  and,  applying  the  rule  laid  down  in 
equity  in  Holroyd  v.  Marshall,^  it  was  held  in  several  cases  that  such 
assignments  operate  to  give  a  title  to  stock-in-trade  acquired  after  the 
date  of  the  bill  of  sale.^  [See  Joseph  v.  Lyon,  15  Q.  B.  D.  286  and 
288.] 

III.  Personal  chattels  assigned  under  a  bill  of  sale  given  by  way  of 
security  are  only  to  be  liable  to  seizure  by  the  grantee  for  any  of  the 
five  following  causes  (sect.  7)  :  — 

1.  Default  in  payment  of  the  sum  secured  at  the  due  date,  or  in  the 

performance  of  any  covenant  or  agreement  contained  in  the 
bill  of  sale,  and  necessary  for  maintaining  the  security  ; 

2.  The  bankruptcy  of  the  grantor,  or  his  suCEering  the  goods  to  be 

distrained  for  rent,  rates,  or  taxes. 

It  is  difficult  to  see  how  it  was  intended  to  give  effect  to  the  right 
of  seizure  upon  the  bankruptcy  of  the  grantor,  seeing  that  by  virtue 
of  the  repeal  contained  in  sect.  15  the  goods  are  in  that  event  within 
the  grantor's  order  and  disposition  and  pass  to  his  trustee. 

It  is  very  important,  however,  to  remember  that  sect.  44,  sub-sect. 
3,  of  the  new  Bankruptcy  Act,  1883,  which  is  cited  ante^  p.  420,  only 
applies  when  the  goods  are  ^^  in  the  possession,  order,  or  disposition  of 
the  bankrupt  in  his  trade  or  business"  It  follows,  therefore,  that  fur- 
niture and  other  household  goods  forming  the  subject-matter  of  so 
many  bills  of  sale  will,  for  the  future,  not  pass  to  the  bankrupt's  trus- 
tee, unless  they  happen  to  form  part  of  the  bankrupt's  stock-in-trade. 
The  grantee  of  a  bill  of  sale  over  chattels  of  this  description  will, 
therefore,  be  entitled  to  seize  them  under  this  section  on  the  grantor's 
bankruptcy,  and  to  this  extent  the  repeal  contained  in  sect.  15  of  the 
Bills  of  Sale  Act,  1882,  would  appear  to  be  avoided  by  the  operation 
of  the  Bankruptcy  Act. 

1  10  H.  L.  C.  197,  ante,  p.  7S.    As   to  the  J.  Q.  B.  561 ;  Lazarus  v.  Andrade,  5  C.  P. 

way  in  which  equity  viewed  these  coDtractB  D.  318;.bnt  the  charge  must  relate  to  speci- 

to  assif^n,  see  per  Jessel,  M.  R.,  in  CoUyer  v,  fied  property.    Belding  v.  Keed,  3  H.  &  C. 

Isaacs,  19  Ch.  D.  at  p.  351,  C.  A.  955 ;  Re  D'£pineaU,  20  Ch.  D.  758. 

>  Leatham  r.  Amor,  26  W.  R.  739 ;  47  L. 


488  AVOIDAKCE  OF  THE  OONTBAOT.  [BOOK  UL 

8.  The  grantor's  fraudulently  removing  or  suffering  the  goods  to  be 
removed  from  the  premises  ; 

4.  The  grantor's  failure,  without  reasonable  excuse^  to  produce,  upon 

the  written  demand  of  the  grantee,  his  last  receipt  for  rent, 
rates,  and  taxes. 

The  effect  of  this  provision  is  not  to  authorize  a  seizure  upon  the 
mere  non-payment  of  rent.  Thus,  where  it  is  the  custom  for  the 
landlord  not  to  demand,  and  the  tenant  not  to  pay,  the  rent  until  some 
time  after  it  falls  due,  the  tenant  has  in  the  interval  a  reasonable  ex- 
cuse for  the  non-production  of  the  receipt  for  the  rent.^ 

A  covenant  by  the  grantor  that  he  will  produce  the  receipts  on  the 
grantee's  demand  "  in  writing  or  otherwise^**  which  would  permit  of  a 
verbal  demand,  will  invalidate  the  bill  of  sale.^ 

5.  Execution  levied  on  the  goods  under  a  judgment. 

And  even  where  seizure  has  taken  place  for  any  one  of  the  foregoing 
causes,  the  Court  or  a  judge  may,  on  the  application  of  the* grantor, 
within  five  days  from  the  seizure,  restrain  the  grantee  from  remov- 
ing or  selling  the  goods,  if  satisfied  that,  by  payment  or  otherwise, 
the  cause  of  seizure  no  longer  exists  (sect.  7) ;  and  in  order  to  give 
time  for  such  an  application,  the  goods  seized  are  not  to  be  re- 
moved or  sold  until  the  expiration  of  five  clear  days  from  the  seizure 
(sect.  18). 

Since  sect.  18,  as  to  seizure  and  removal,  applies  to  chattels  com- 
prised in  any  bill  of  sale,  whether  registered  before  or  after  the  com- 
mencement of  the  Act,  an  application  or  order  may  be  made  under 
sect.  7  to  restrain  a  sale  of  goods  comprised  in  a  bill  of  sale  registered 
under  the  Act  of  1878.» 

The  Court  of  Appeal  has  construed  this  section  very  strictly  in  de- 
ciding that  the  inclusion  in  the  bill  of  sale  of  an  unauthorized  cause  of 
seizure,  or  one  which  is  inconsistent  with  those  authorized,  is  fatal  to 
its  validity.* 

The  Act  contains  a  number  of  minor  provisions. 

By  sect.  11  the  local  registration,  in  the  County  Courts,  of  abstracts 
of  bills  of  sale  to  which  the  Act  applies,  in  addition  to  the  registration 
in  London  under  the  Act  of  1878,  is  provided  for.  By  sect.  14,  a  bill 
of  sale  to  which  the  Act  applies  is  to  be  no  protection  in  respect  of 
personal  chattels  included  therein,  against  poor  and  parochial  rates; 
and  by  sect.  16,  the  right  to  inspect  and  take  extracts  from  registered 
bills  of  sale  is  defined  and  limited. 

The  stringent  provisions  of  this  Act,  to  which  the  Courts  have  al- 
ready evinced  a  determination  to  give  the  strictest  interpretation,  have 
gone  far  to  destroy  the  security  hitherto  afforded  by  bills  of  sale,  and 
the  rapid  and  continuing  diminution  in  the  number  of  bills  of  sale 

1  Ex  parte  Cotton,  11  Q.  B.  D.  301.  >  Ex  parte  Cotton,  11  Q.  B.  D.  301. 

3  Davis  V.  Barton,  11  Q.  B.  D.  537,  C.  A.        «  Davis  v.  Barton,  11  Q.  B.  D.  537,  C.  A. 
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registered  since  the  Act  came  into  operation,  testifies  to  the  want  of 
confidence  which  is  now  naturally  felt  in  this  class  of  secarities. 


§  497.  It  is  to  be  observed  that  neither  the  statutes  of  Elizabeth 
nor  the  earlier  Bills  of  Sale  Acts  rendered  the  contract  void  between 
the  partieSy^  and  the  8th  section  of  the  Act  of  1878  carefully  enumer- 
ates those  third  persons  who  shall  remain  unaffected  by  the  contract, 
where  the  forms  and  requisites  rendered  necessary  by  the  Act  have 
not  been  complied  with.  Without  these  provisions,  however,  it  would 
not  be  competent  to  either  party  to  impeach  the  provisions  of  such  a 
contract  on  the  ground  that  it  was  intended  as  a  fraud  on  creditors,^ 
for  the  general  principle  of  law,  that  no  man  shall  set  up  bis  own 
fraud  as  the  basis  of  a  right  or  claim  for  his  own  benefit,  would  clearly 
apply.*  But  even  as  to  creditors  such  conveyances  are  not  void^  but 
voidable,  and  the  creditors  must,  as  in  all  analogous  cases,  elect 
whether  they  will  treat  their  debtor's  conveyance  as  valid  or  defeasi- 
ble. If  the  transferee  makes  a  conveyance  to  a  bond  fide  third  person, 
for  a  valuable  consideration,  before  the  bill  of  sale  is  impeached  by 
creditors  as  being  in  fraud  of  their  rights,  the  title  of  such  bond  fide 
third  person  will  not  be  disturbed.^  But  the  assignee  for  value  of  a 
bill  of  sale  is  not  protected  as  a  bond  fide  third  person  imless  he  renew 
the  registration  within  the  five  years,  as  required  by  29  &  30  Vict.  c. 
96.*^ 

The  Act  of  1882  has  made  an  important  change  in  this  respect.  It 
repeals  the  8th  section  of  the  Act  of  1878,  above  referred  to,  and  ren- 
ders any  bill  of  sale  given  by  way  of  mortgage  absolutely  void^  unless 
it  complies  with  the  provisions  contained  in  the  8th,  9th,  and  12th 
sections  of  the  Act. 

Under  the  statute  of  Elizabeth,  it  was  held  in  various  cases  that,  as 
the  transfer  was  good  not  only  between  the  parties,  but  as  against 
strangers,  not  creditors,  the  sheriff  would  be  held  liable  as  a  trespasser 
if  he  seized  the  goods  on  execution  against  the  vendor,  unless  he  put 
in  evidence  the  writ  to  show  that  he  was  acting  for  a  creditor  ;  ®  and 
in  White  v.  Morris,^  it  was  held,  overruling  Bessey  v.  Windham,®  that 
it  was  necessary  for  the  sheriff  to  produce  in  evidence  the  judgment 
as  well  as  the  writ,  in  order  to  defend  himself  in  such  cases. 

A  bill  of  sale,  being  a  security  for  a  debt,  becomes  void  when  the 
debtor  has  been  released  by  a  discharge  in  bankruptcy.^ 

^  Davie  v.  Goodman,  ft  C.  P.  D.  128,  C.  A.         ^  Karet  v,  Kosber  Meat  Supply  Associa- 

overruling  Div.  Ct.  lb.  SO.  tion,  2  Q.  B.  D.  361. 

>  Bessej  v.  Windbam,  6  Q.  B.  166  ;  Doe*        ^  Doe  d.  Roberts  v.  Roberts,  2  B.  &  Aid. 

<;.  Roberts  V.  Roberts,  2  B.  &  Aid.  867.  367;    Bessey  v.   Windham,  6   Q.  B.   166; 

s  lb. ;  Philpotts  v,  Philpotts,  10  C.  B.  85  ;  Glave  v.  Wentworth,  6  Q.  B.  173,  n. 
20  L.  J.  C.  P.  11.  Ml  C.  B.  1015,  and  21  L.  J.  C.  P.  185. 

*  Morewood  v.  South  Yorkshire  RaUwaj         ^  See  note  6,  supra, 
Co.  3  H.  &  N.  799 ;  28  L.  J.  Ex.  1 U.  •  Thompson  v,  Cohen,  L.  R.  7  Q.  B.  527  , 
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SECT.   VI. — FBAXTD   ON   CREDITORS  —  FRAUDULENT  PREFERENCE. 

§  498.  Contracts  of  sale  will  also  be  avoided  as  fraudulent  against 
creditors  when  made  in  furtherance  of  an  attempt  to  disturb  the  prin- 
ciples on  which  the  bankrupt  and  insolvent  laws  of  the  country  are 
based,  the  object  of  these  laws  being  to  secure  an  equal  rateable  dis- 
tribution of  the  debtor^s  property  among  his  creditors.  AH  contracts, 
including  that  of  sale,  are  voidable  as  fraudulent  when  made  for  this 
purpose.  In  all  contracts  between  an  insolvent  and  his  creditors,  the 
law  imports  a  tacit  stipulation  that  all  shall  share  alike,  pari  passu; 
and  that  it  shall  not  be  competent  for  any  one  of  them,  without  the 
knowledge  of  the  rest,  to  secure  any  benefit  or  advantage  in  which 
they  have  no  share.^ 

§  499.  In  this  connection  it  may  be  useful  to  refer  to  a  class  of  cases 
which  will  again  come  under  consideration  in  the  chapter  treating  of 
Stoppage  in  Transitu,  The  equity  in  favour  of  returning  goods  to  an 
unpaid  vendor,  by  a  buyer  who  finds  that  he  is  insolvent  and  will  be 
unable  to  pay  for  them,  is  so  strong  in  its  appeal  to  the  conscience  of 
honest  men  that  cases  have  frequently  arisen  where  the  buyer,  on  be- 
coming insolvent,  has  attempted  to  prevent  the  goods  from  being 
fused  into  the  common  mass  of  assets  by  rejecting  them,  or  rescinding 
the  sale  and  returning  the  goods. 

§  500.  In  some  early  cases,  before  the  principles  were  well  settled, 
countenance  was  given  to  the  idea  that  a  buyer  might  rescind  a  sale 
after  its  performance  by  the  actual  delivery  of  the  goods  into  his  pos- 
session, if  the  rescission  was  accomplished,  and  the  goods  returned  to 
the  vendor,  before  the  buyer  committed  an  act  of  bankruptcy.  The 
earliest  case  on  the  subject  was  Atkin  v.  Barwick,^  variously  reported, 
and  of  which  a  full  account  was  given  by  Lord  Abinger  in  his  dissent- 
ing opinion  in  James  t^.  Griffin.^  But  although  this  case  subsequently 
received  countenance  in  Alderson  v.  Temple,*  in  Harman  v.  Fisher,* 
and  various  other  cases,  and  was  made  the  basis  of  the  decision  inSalte 
V.  Field,^  yet  the  ratio  decidendi  was  constantly  questioned,  and  it  is 
now  perfectly  well  settled  that,  if  the  insolvent  vendee  has  come  into 
actual  possession  of  the  goods,  he  cannot  rescind  the  contract  and 
return  the  goods  to  the  vendor,  for  that  would  be  a  clearly  fraudulent 

Cole  V.  Kemott,  lb.  534 ;  aud  see  CoUyer  v.  Dncbaise,  3  T.  R.  551,  and  Nnnes  v.  Carter,  L. 

Isaacs,  19  Ch.  D.  342,  C  A.  R.  1  P.  C.  842,  for  an  inBtnicdve  opinion  of 

A  Dauglish  v.  Tennent,  L.  R.  2  Q.  B.  49  ;  36  Lord  Westbnry  on  tbe  construction  of  stat- 

L.  J.  Q.  B.  10;  Howdenv.  Haigh,  11  A.  &£.  utes  setting  aside  sales  made  in  oontempia- 

1033  ;  Higgins  v,  Pitts,  4  Ex.  312 ;  Wilson  v.  tion  of  bankruptcy. 
Ray,  10  A.  &  E.  82 ;  Leicester  v.  Rose,  4  East,        <  1  Stra.  165 ;  10  Mod.  432  s  Fortes.  353. 
371 ;  Mallalieu  v.  Hodgson,  16  Q.  B.  689 ;  20        •  2  M  &  W.  623-^39. 
L.  J.  Q.  B.  339;  Britten  v  Hughes,  5  Bing.        «  4  Burr.  2235. 
460 ;  Coleman  v.  Waller,  3  Y.  &  J.  21 2 ;  Wells        «  Cowp.  1 1 7. 
V.  Girling,  I  B.  &  B.  447 ;  Elliott  v.  Richard-        «  5  T.  R.  21 1. 
son,  L.  R.  5  C.  P.  744.    See,  also,  Jackson  v. 
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preference  in  favour  of  the  vendor.  This  was  first  distinctly  held  by 
Lord  Kenyon  and  the  King's  Bench,  in  Barnes  v.  Freeland,^  almost 
immediately  after  the  decision  given  by  them  in  Salte  v.  Field,^  and 
the  question  now  always  turns  upon  the  point  whether  —  First,  the 
buyer  has  left  anything  undone  for  the  perfect  transfer  of  the  property 
to  himself,  in  which  case,  the  sale  being  incomplete,  he  may  honestly 
decline  to  complete  it  to  the  prejudice  of  his  vendor ;  or,  secondly, 
whether,  although  the  transfer  of  the  property  be  complete,  the  transit 
into  his  possession  remains  incomplete,  in  which  event  he  may  honestly 
refase  the  possession,  so  as  to  leave  to  his  vendor  the  right  of  stoppage 
in  transitUy  which  will  be  equally  available  to  the  latter  if  he  can 
accomplish  it  before  the  assignees  get  possession  of  the  goods. 

§  501.  An  instance  of  the  first  kind  is  given  in  Nicholson  v.  Bower,^ 
where  wheat  was  purchased  by  sample,  and  forwarded  to  the  purchaser 
by  railway,  and  on  arrival  at  the  railway  warehouse,  a  bulk-sample 
was  taken  to  the  purchaser  by  his  orders,  and  found  to  correspond, 
bat  the  purchaser,  knowing  himself  to  be  insolvent,  told  his  carman, 
^'  Dont't  cart  it  home  at  present."  The  sale  was*  by  parol,  and  the 
impression  of  the  judges  evidently  was,  that  the  transit  was  at  an  end, 
so  that  the  vendor's  right  of  stoppage  was  gone :  but  the  value  being 
over  lOZ.,  the  sale  was  incomplete  under  the  Statute  of  Frauds,  unless 
the  vendor  had  accepted  as  well  as  received  the  goods,  and  although  it 
might  be  his  duty  to  accept  when  he  found  that  the  bulk  accorded 
with  the  sample  according  to  his  verbal  agreement,  yet  if  he  chose  not 
to  accept,  the  sale  was  incomplete,  and  his  object  of  returning  the 
goods  to  his  vendor  would  thus  be  accomplished.  In  the  language  of 
Erie,  J.,  in  commenting  on  the  buyer's  action,  '*  The  meaning  of  all 
this  seems  to  be  this :  '  I  will  hold  my  hand :  in  honesty  the  wheat 
ought  to  go  back,  as  I  cannot  pay  for  it ; '  and  he  sends  the  next  day 
a  notice  to  the  vendor,  and  is  willing  that  it  should  get  back  to  him,  if 
by  law  it  might.  The  bankrupt  broke  his  contract,  mayhap,  by  not 
accepting,  but  that  does  not  show  that  there  was  an  acceptance."^ 

But  even  if  the  property  has  passed,  it  may  be  that  the  possession 
is  not  yet  obtained,  and  the  buyer  may  then  honestly  reject  it  without 
exposing  himself  to  the  charge  of  giving  an  undue  preference  to  one 
creditor  over  the  others.  The  different  cases  in  which  buyers  have 
adopted  this  course,  and  thus  kept  unimpaired  the  vendor's  right  of 
stoppage  in  transitu^  are  referred  to  in  the  note.^ 

^  6  T.  R.  80.     See,  also,  Neate  v.  Ball,  2  *  As  to  what  amonnts  to  a  rescission  of  a 

East,  123  ;  Richardson  v.  Goss,  3  B.  &  P.  contract  by  an  insolvent  purchaser,  see  Mor- 

119;  Heinecke  v.  Erie,  in  Ex.  Ch.  8  E.  &  B.  gan  v.  Bain,  L.  R.  10  C.  P.  15. 

410;  28  L.  J.  Q.  B.  79.  6  Atkin  r.  Barwick,  1  Str.  165;  10  Mod. 

>  5  T.  R.  211.                                             .  432;  Fortes.  353;  Salte  v.  Field,  5  T.  R. 

s  E.  &  £.  172;  28  L.  J.  Q.  B.  97  ;  and  see  211  ;  Bartram  v.  Farebrother,  4  Bing.  579; 

Richardson  v.  Goss,  3  B.  &  P.  119 ;  and  Ex  Smith  v.  Field,  5  T.  R.  402 ;  James  v.  Griffin, 

parte  Cote»  9  Ch.  27.  2  M.  &  W.  623 ;  Siffken  v.  Wray,  6  East* 


1 


442  AVOIDANCE  OF  THE  CONTRACT.  [BOOK  m. 

§  502.  The  reader  is  also  referred  to  a  very  singular  case,  that  of 
Dixon  V,  Baldwin,^  where  the  King's  Bench  decided  that,  although  the 
transit  was  at  an  end,  and  although  both  the  property  and  possession 
were  confessedly  in  the  vendee,  yet,  under  the  special  circumstances 
of  the  case,  the  buyer  had  not  laid  himself  open  to  a  charge  of  fraud- 
ulent preference  by  rescinding  the  contract,  because  it  was  done  by 
advice  of  counsel,  after  a  statement  of  his  intention  to  do  so,  made  to 
his  creditors  at  a  meeting  called  by  him,  and  not  done  with  the  volun- 
tary intention  of  giving  an  undue  advanti^e.  The  judges  were  not 
unanimous,  and  the  question  was  considered  by  the  majority  rather  as 
one  of  fact  than  of  law. 


AMERICAN  NOTE. 


Fraud.  §§  428-498.  The  general  principles  governing  fraudulent  cod- 
tracts  are  too  elemenJAry  to  require  discussion  here.  We  have  space  to  ood- 
sider  them  only  so  far  as  they  apply  to  sales,  and  first  as  to 

Fraud  on  the  Vendor. 

This  most  usually  consists  in  misstatements  by  the  buyer  as  to  his  ability 
to  pay,  or  means  of  payment.  Here  the  rule  is  this  :  if  he  frauduleutly  mis- 
states the  facts,  material  facts,  the  sale  is  voidable.  False  statements  as  to 
what  property  he  owns,  what  debts  he  owes,  what  amount  of  business  he  u 
doing,  that  his  property  is  unincumbered,  etc,  come  within  this  class.  Giry 
r.  Hotailing,  1  Hill,  311 ;  Olmstead  v.  Hotailing,  lb.  317 ;  Van  Neste  v,  G>n- 
over,  20  Barb.  547 ;  Hunter  v.  Hudson  River  Iron  Go.  lb.  494.  See  Gregory 
r.  Schoenell,  55  Ind.  101 ;  Eaton  v.  Avery,  83  N.  Y.  31 ;  Naugatuck  Cutlery 
Co.  V.  Babcock,  22  Hun,  481.  So  of  false  statements  as  to  his  identity,  cod- 
nection  with  some  particular  firm,  or  the  like.  Barker  v.  Dinsmore,  72  Fenn. 
St  427 ;  Hardman  v.  Booth,  32  Law  J.  N.  S.  Ex.  105  ;  Kingsford  v.  Merry, 
1  H.  &  N.  503 ;  Abom  v.  Merchants'  Despatch  Co.  135  Mass.  283  ;  McCnllis 
V,  Allen,  57  Vt.  505 ;  Alexander  v,  Swackbamer,  105  Ind.  81 ;  Rodliff  v.  Dal- 
linger,  141  Mass.  1.  So  as  to  a  false  statement  as  to  his  age,  if  he  afterwards 
successfully  refuses  to  pay  on  the  ground  of  infancy.  Badger  v.  Phinney,  15 
Mass.  359.  So  in  an  exchange  by  A.  with  B. :  if  B.  knowingly  gives  in  ex- 
change stolen  property,  the  contract  is  voidable  by  A. ;  Titcomb  v.  Wood,  38 
Me.  561 ;  or  pays  in  known  counterfeit  money ;  Williams  o.  Given,  6  Gratt. 
268  ;  Green  v,  Humphry,  50  Penn.  St.  212  ;  and  see  Hamer  r.  Fisher,  58  lb. 
453.  A  false  statement  by  a  buyer  that  he  has  just  bought  other  similar  goods 
at  a  certain  price,  if  really  the  inducement  to  the  sale,  enables  the  vendor  to 
avoid.     Smith  v.  Countryman,  30  N.  T.  655,  an  interesting  case. 

It  is  not  a  legal  fraud  to  untruly  say  to  the  seller,  *^  That  is  ail  I  will  givoi'* 

371 ;  Heincke  v.  Erie  &  al.  28  L.  J.  Q.  B.  79,  9  M.  &  W.  at  p.  529.    See  remarks  of  Farke, 

and  8  E.  &  B.  410 ;  Bolton  v.  Lancashire  B.,  in  Van  Casteel  v.  Booker,  18  L.  J.  £x. 

and  York  Railway  Co.  L.  R.  1  C.  P.  431  ;  9,  at  p.  14 ;  2  Ex.  691,  at  p.  706. 
35  L.  J.  C.  P.  137 ;  Whitehead  v.  Anderson,        i  5  East,  175. 
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or  "  That  is  all  my  principal  aathorized  me  to  pay."  The  law  does  not  aid  a 
man  who  allows  himself  to  he  deceived  hj  sach  transparent  pretences  as  these. 
Humphrey  v.  Haskell,  7  Allen,  498 ;  Vernon  v.  Eeyes,  12  East,  638 ;  4 
Tannt  488. 

For  similar  reasons,  statements  which  in  their  nature  involve  only  opinion, 
judgment,  estimates  of  value,  etc.,  do  not  avoid  a  sale.  That  the  buyer  is 
^  worth  so  much,"  or  that  his  property  is  of  a  certain  value,  etc.,  come  under 
this  head.  Belcher  v.  Costello,  122  Mass.  189  ;  Ellis  v.  Andrews,  56  N.  Y. 
83  ;  Van  Epps  v,  Harrison,  5  Hill,  63 ;  Watts  t;.  Cummings,  59  Penn.  St.  84. 
But  it  would  be  a  fraud  for  a  buyer  to  falsely  say  he  was  out  of  debt,  that  he 
owned  six  acres  of  land  and  other  property  free  from  incumbrance.  McClel- 
lan  V.  Scott,  24  Wise.  81.  And  even  statements  as  to  the  value  of  property  may 
be  couched  in  such  language  as  to  be  an  affirmation  and  not  merely  an  opinion. 
If  the  language  used  by  the  vendee  be  susceptible  of  two  meanings,  one  as 
asserting  a  fact,  and  the  other  as  merely  expressing  an  opinion,  the  jury  are 
to  judge'  in  what  sense  it  was  in  fact  made.  Morse  v.  Shaw,  124  Mass.  59  ; 
Homer  v.  Perkins,  lb.  431 ;  Stubbs  v.  Johnson,  127  lb.  219  ;  Simar  v.  Can- 
aday,  53  N.  Y.  298. 

Another  well-established  species  of  fraud  by  a  vendee  is  purchasing  with  a 
positive  intention  not  to  pay  for  the  goods.  If  such  intention  were  known  to 
the  vendor,  he  certainly  would  not  sell.  Its  suppression,  therefore,  is  a  legal 
fraud ;  and  such  design  may  be  often  inferred  from  the  conduct  and  circum- 
stances of  the  buyer.  Hennequin  v.  Naylor,  24  N.  Y.  139  ;  Dow  v,  Sanborn, 
8  Allen,  181 ;  King  v.  Phillips,  8  Bosw.  603 ;  Donaldson  v.  Farwell,  93  U.  S. 
631 ;  Stewart  v,  Emerson,  52  N.  H.  301,  an  elaborate  opinion  by  Doe,  C.  J. ; 
Ash  V.  Putnam,  1  Hill,  302 ;  Durell  v.  Haby,  1  Paige,  492 ;  Byrd  v.  Hall,  2 
Keyes,  646  ;  Buckley  v.  Artcher,  21  Barb.  585  ;  Nichols  r.  Michael,  23  N.  Y. 
264  ;  Burrill  v.  Stevens,  73  Me.  395  ;  MuUiken  v.  Millar,  12  R.  I.  297  ;  Powell 
V.  Bradlee,  9  G.  &  J.  220 ;  Fox  v.  Webster,  46  Ma  181  ;  Oswego  Starch  Fac- 
tory 9.  Lendrum,  57  Iowa,  573 ;  Loeb  v.  Flash,  65  Ala.  526 ;  Wabash  R.  B. 
Co.  V.  Shryock,  9  Bradw.  323 ;  Shipman  v.  Seymour,  40  Mich.  275  ;  Des 
Farges  v.  Pugh,  93  N.  C.  31 ;  Brower  v.  Goodyer,  88  Ind.  572  ;  O'Donald  v. 
Constant,  82  Ind.  212.  A  few  courts  hold  that  even  a  positive  intention  not 
to  pay,  if  unaccompanied  with  any  *'  artifice  intended  and  fitted  to  deceive," 
will  not  avoid  a  sale ;  of  which  Pennsylvania  takes  the  lead.  Smith  r.  Smith, 
21  Penn.  St.  867 ;  Bunn  v.  Ahl,  29  lb.  390 ;  Backentoss  v.  Speicher,  31  lb. 
324 ;  Rodman  v.  Thalheimer,  75  lb.  232 ;  Wilson  v.  White,  80  N.  C.  280. 
As  to  what  constitutes  such  artifice,  see  Kline  v.  Baker,  99  Mass.  253. 

But  all  agree,  on  the  other  hand,  that  mere  knowledge  by  the  vendee  that  he 
is  insolvent,  and  that  his  ability  to  pay  is,  to  say  the  least,  extremely  doubtful, 
will  not  alone,  unattended  with  a  positive  intention  not  to  pay,  avoid  the  sale. 
The  difference  between  buying  with  no  reasonable  expectation  of  being  able 
to  pay,  and  buying  with  an  intention  not  to  pay,  is  not,  however,  very  broad 
to  the  average  mind.  However,  mere  non-disclosure  of  insolvency,  **  hoping 
against  hope,'*  is  not  a  legal  fraud.  Cross  v,  Peters,  1  Greenl.  378,  a  carefully 
considered  case;  Conyers  v.  Ennis, 2 Mason,  236 ;  Nichols  v.  Pinner,  18  N.  Y. 
295  ;  Briggs  v.  Barry,  2  Curt.  259  ;  Mitchell  v.  Worden,  20  Barb.  253 ;  Gar- 
butt  V.  The  Bank,  22  Wise.  384 ;  Hall  v.  Naylor,  6  Duer,  71 ;  Bell  v.  Ellis, 
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33  Cal.  620  ;  Talcott  v.  Henderson,  31  Obio  St.  163;  Bidault  v.  Wales,  19  Mo. 
36 ;  20  lb.  547 ;  Morrill  v.  Blackman,  42  Conn.  324 ;  Fish  v.  Payne,  7  Hun, 
586;  Morris  v.  Talcott,  96  N.  T.  100;  Kelsey  v.  Harrison,  29  Kans.  143; 
Morrison  v.  Shuster,  1  Mackej,  190  ;  Dalton  v.  Tburston,  3  N.  E.  Rep.  383. 

It  is  not  ordinarily  a  fraud  on  a  vendor  for  the  buyer  not  to  inform  him  of 
certain  facts,  which  if  known  to  him  would  greatly  enhance  the  price,  there 
being  no  deception  or  artifice  used,  and  no  confidential  relations  existing  be- 
tween the  parties,  especially  if  knowledge  of  the  facts  is  equally  open  to  both 
parties.  Laidlaw  v.  Organ,  2  Wheat  178,  a  leading  case,  in  which  the  buyer 
of  tobacco  knew  of  the  treaty  of  Ghent,  between  England  and  America,  which 
suddenly  raised  the  market  price  of  the  article,  but  did  not  inform  the  vendor, 
although  asked,  "  Is  there  any  news  ?  "  See,  also,  Harris  v,  Tyson,  24  Penn. 
St.  347  ;  Butler's  Appeal,  26  lb.  63  ;  Eintzing  t^.  McElrath,  5  lb.  467 ;  Smith 
V,  Beatty,  2  Ired.  Eq.  456 ;  Matthews  v.  Bliss,  22  Pick.  48.  But  if  he  posi- 
tively misleads,  it  is  a  fraud,  in  equity  at  least  Livingston  v,  Peru  Iron  Co. 
2  Paige,  390.  In  Bench  v.  Sheldon,  14  Barb.  66,  the  plaintiff  lost  a  flock  of 
twenty-one  sheep.  A  neighbor  found  them  in  the  highway  and  informed  the 
defendant,  who  went  to  the  plaintiff,  asked  if  he  had  found  his  sheep,  and, 
being  told  he  had  not,  said,  '*  I  suppose  you  never  will,"  and  then  bought  them 
for  ten  dollars.  He  was  held  liable  for  the  full  value  of  the  sheep  ($80),  not 
because  he  did  not  inform  the  plaintiff  of  the  finding,  but  because  he  said 
something  to  mislead  him. 

It  is  a  legal  fraud  at  an  auction  sale  for  the  buyer  to  corruptly  prevent  or 
dissuade  others  from  bidding,  or  to  combine  with  others  not  to  bid ;  chough 
most  of  the  cases  seem  to  have  arisen  in  equity  between  vendor  and  vendee, 
or  in  suits  between  the  parties  to  the  corrupt  agreement,  seeking  to  enforce  it 
against  each  other.  Very  few  instances,  if  any,  exist,  in  which  a  vendor  who 
has  sold  and  delivered  property  under  such  circumstances  has  retaken  it  from 
the  vendee  because  of  such  corrupt  agreements.  See  Jackson  v.  Morter,  82 
Penn.  St  291 ;  Cocks  v.  Izard,  7  Wall.  559  ;  Doolin  v.  Ward,  6  Johns.  194; 
Wilbur  V,  How,  8  lb.  444;  Thompson  v.  Davies,  13  lb.  112;  Jones  v.  Cas- 
well, 3  Johns.  Cas.  29,  259  ;  Gulick  v.  Bailey,  10  N.  J.  L.  87 ;  SUngluff  v. 
Eckel,  24  Penn.  St  472  ;  Gardiner  v.  Morse,  25  Me.  140.  Although  com- 
binations among  buyers  to  prevent  competition  and  "  chill  the  sale,"  as  it  is 
called,  are  unlawful,  yet  associations  of  persons  enabling  one  to  buy  for  all, 
for  the  purpose  of  division,  when  no  one  person  would  probably  buy  the 
whole,  are  not  illegal,  since  the  natural  effect  would  be  to  enhance  the  price 
and  not  depress  it  Phippin  v.  Stickney,  3  Met  387 ;  Smith  9.  Greenlie, 
2  Dev.  126 ;  Kearney  v.  Taylor,  15  How.  621. 

Whenever,  therefore,  there  has  been  a  fraud,  in  the  legal  sense,  the  sale  may 
be  avoided  or  ratified  by  the  vendor  at  his  option.  Commencing  an  action  for 
the  price  of  the  goods,  vnth  full  knowledge  of  the  frauds  ordinarily  ratifies  and 
afiirms  the  sale.  Butler  v,  Hildreth,  5  Met.  49,  a  leading  case ;  Buckley  v. 
Morgan,  46  Conn.  393;  Dibble  v.  Sheldon,  10  Blatch.  178  ;  McKinley  t?.  Mc- 
Gregor, 3  Whart  369;  Dellone  v.  Hull,  47  Md.  112;  Emma  Min.  Co.  v. 
Emma  Co.  7  Fed.  Rep.  421,  an  important  case;  Lloyd  v.  Brewster,  4  Paige, 
537,  where,  however,  the  vendor  had  proceeded  to  judgment  So  in  Marsh  v. 
Pier,  4  Rawle,  273 ;  Stoutenburgh  v.  Eonkle,  15  N.  J.  Eq.  33.    And  see  Dalton 
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9.  Hamilton,  1  Hannej,  422.     Of  coarse  knowledge  of  the  fraud  is  essential. 
E.  C.  Foundry  Co.  v.  Hersee,  103  N.  T.  26  (1886). 

It  is  hardly  necessary  to  add  that  a  vendor  cannot,  on  account  of  fraud, 
properly  sue  for  the  price  before  the  agreed  time  of  credit  has  expired.  The 
fraud  does  not  shorten  the  contract  time  of  payment  any  more  than  it  enlarges 
the  contract  price  of  the  goods.  See  Kellogg  v,  Turpie,  2  Bradw.  55  ;  93  111. 
265,  and  cases  cited ;  Adl^r  v.  Fenton,  24  How.  407  ;  Dellone  v.  Hull,  48  Md. 
112 ;  Allen  v.  Ford,  19  Pick.  217.  New  York,  and  perhaps  some  other  states, 
however,  seems  to  allow  this  to  be  done.  Wigand  t;.  Sichel,  3  Keyes,  120; 
Roth  V.  Palmer,  27  Barb.  652 ;  Mann  v.  Stowell,  3  Chandl.  (Wise.)  243. 
But  it  is  not  easy  to  see  how  this  can  be,  unless  the  vendee  has  actually  sold 
the  goods  and  received  the  money ;  in  which  case  an  action  for  money  had  and 
received  might  lie,  but  not  for  goods  sold  and  delivered,  as  that  is  founded 
upon  the  contract  of  sale. 

Commencing  an  action  for  deceit  against  the  vendee  may  be  sufficient  proof 
of  an  affirmance,  as  held  in  Kimball  v.  Cunningham,  4  Mass.  505,  and  Bacon 
V.  Brown,  4  Bibb,  91  ;  but  perhaps  it  is  not  absolutely  conclusive ;  Emma 
Mining  Co.  r.  Emma  Co.  7  Fed.  Rep.  420.  But  if  the  vendor  has  recovered 
fall  damages  sustained  for  the  fraud,  it  is  difficult  to  see  how  he  can  after- 
wards rescind  the  sale  and  take  the  property  also. 

Taking  security  for  the  price  also  ratifies  the  sale.  Joslin  v,  Cowee,  52  N.  T. 
90.  Proving  a  claim  for  the  price  against  the  vendee  in  bankruptcy  would  also 
be  an  affirmance.  Seavey  v»  Potter,  121  Mass.  297;  Ormsby  v.  Dearborn, 
116  lb.  386.  But  see  McBean  v.  Fox,  1  Bradw.  177,  that  the  vendor  might 
still  sue  for  the  deceit.  Once  duly  affirmed,  a  vendor  cannot  avoid  ;  once  duly 
avoided,  he  cannot  affirm.  Moller  v.  Tuska,  87  N.  T.  166  ;  Pence  v.  Lang- 
don,  99  U.  S.  582 ;  Morris  v.  Rexford,  18  N.  Y.  552 ;  Sanger  v.  Wood,  3 
Johns.  Ch.  116.  Perhaps  if  he  rescinded  and  recovered  only  part  of  the  goods, 
he  might  still  sue  and  recover  the  price  of  the  balance.  Powers  v.  Benedict, 
88  N.  Y.  605;  Kinney  v.  Kierman,  49  N.  Y.  164;  Hersey  v.  Benedict,  15 
Hno,  283 ;  Sleeper  v.  Davis,  6  AU.  Rep.  201  (N.  H.  1886).  And  see  Morford 
V.  Feck,  46  Conn.  384.  Farwell  v.  Myers,  34  Am.  Law  Reg.  243  (Mich.), 
is  contra.  See  a  valuable  note  thereto  by  Mr.  Charles  A.  Robbius,  of 
the  Chicago  bar.  But  if  the  vendor  has  in  no  way  affirmed  the  sale,  he 
may,  within  a  reasonable  time  thereafter,  avoid  it  and  replevy  the  goods 
firom  the  vendee,  or  bring  trover  for  their  value,  without  any  previous  de- 
mand. Seaver  v.  Dingley,  4  Greenl.  306  (2d  ed.)  ;  Norton  v.  Young,  3  lb. 
34,  and  note ;  Lynch  v.  Beecher,  38  Conn.  490 ;  Thurston  v.  Blanchard,  22 
Pick.  318,  and  many  other  cases.  Or  retake  them  himself,  using  no  unneces- 
sary force  for  that  purpose.  Hodgeden  v,  Hubbard,  18  Vt.  504.  But  this 
right  of  rescission  does  not  vest  in  a  vendor's  creditors ;  nor  in  his  assignee  or 
second  vendee.  Brown  v.  Pierce,  97  Mass.  46.  Of  course,  if  the  vendor  re- 
scinds, he  must  first  return  anything  of  value  he  has  received  from  the  vendee ; 
Kimball  v.  Cunningham,  4  Mass.  502  ;  Norton  v.  Young,  3  Greenl.  29  ;  Weed 
t^.  Page,  7  Wise  503 ;  as  the  note  of  some  third  person,  for  instance ;  Baker 
V.  R)bbins,  2  Denio,  136;  Coolidge  v.  Brigham,  1  Met.  547;  Evans  v.  Gale, 
17  N.  H.  573;  Wheaton  v.  Baker,  14  Barb.  594;  Cushman  v.  Marshall,  21 
Me.  122 ;  Kstabrook  v.  Swett,  116  Mass.  303 ;  Spencer  v.  Su  Clair,  57  N.  Y.  1. 
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But  the  buyer's  own  unsecured  and  unnegotiated  note  for  the  price  need  Dot 
be  returned  until  the  trial  of  the  rescinding  suit.  Thurston  v,  Blanchard, 
22  Pick.  18  ;  Dayton  v.  Monroe,  47  Mich.  193;  Wood  v.  Garland,  58  N.  H. 
154 ;  Armstrong  t^.  Tuffls,  6  Barb.  432  ;  Nichols  v.  Michael,  23  N.  Y.  264. 
So  much  for  the  immediate  parties  to  the  sale. 

But  if  before  avoidance  the  vendee  has  resold  the  goods  to  an  innocent  pur- 
chaser for  value,  without  notice  of  the  fraud,  the  latter  will  hold  them  as 
against  the  original  vendor.  The  reasons  for  this  rule,  so  generally  accepted, 
are  not  entirely  satisfactory,  nor  is  the  rule  in  harmony  with  other  similar 
caaes.  Thus  sales  by  a  minor  are  voidable,  not  only  as  against  the  purchaser, 
but  also  as  against  his  innocent  sub-vendee ;  and  the  minor  may  recover  the 
goods  from  the  latter  as  well  as  from  the  former.  Hill  v.  Anderson,  5  Sm.  & 
Mar.  216;  Miles  r.  Lingerman,  24  Ind.  385.  So  in  sales  by  insane  persons. 
Hovey  v.  Hobson,  53  Me.  451 ;  Somers  v,  Pumphrey,  24  Ind.  231 ;  and  see 
7  Dana,  524;  1  Am.  Lead.  Gas.  259.  So  in  sales  made  under  duress. 
Worcester  v,  Eaton,  13  Mass.  371 ;  Belote  v,  Henderson,  5  Cold.  471.  In 
all  of  these  cases  the  sale  is  not  void,  but  only  voidable :  the  vendor  delivers 
the  property  with  intent  to  pass  the  titi^y  and  not  merely  the  possession,  as 
much  so  as  in  fraudulent  sales ;  but  his  right  to  recover  the  property  is  gener- 
ally recognized  in  those  cases,  though  not  in  the  fraudulent  sale.  The  early 
tases  establishing  the  rule  seem  to  have  relied  upon  the  supposed  analogy  of 
sales  fraudulent  as  against  the  vendor's  creditors.  Here,  undoubtedly,  the  ven- 
dee may  give  a  good  title  to  a  bond  fide  sub- vendee.  But  the  analogy  is  far 
from  perfect.  In  such  sales  both  parties  to  the  sale  know  the  entire  situation, 
both  intend  to  pass  the  title,  both  are  bound  by  the  transaction.  It  is  only  as 
against  creditors  of  the  grantor  that  the  sale  is  imperfect.  And  even  as  to 
them,  good  faith  in  the  original  vendee  gives  him  a  perfect  title.  Of  course, 
then,  an  innocent  sub-vendee  would  be  in  as  good  a  situation.  But  whatever 
may  be  the  argument  to  the  contrary,  the  contrary  rule  is  well  settled ;  ita  lex 
scripta  est ;  the  burden  of  proof  being  of  course  on  the  sub-vendee  that  be  was 
a  purchaser  for  a  valuable  consideration.  Easter  v.  Allen,  8  Allen,  7 ;  Pringle 
V.  Phillips,  5  Sandf.  157 ;  Devoe  v.  Brandt,  53  N.  Y.  462 ;  Neff  v.  Landis, 
17  W.  N.  of  Gases,  24  (1885). 

Some  of  the  more  important  cases  in  favor  of  the  rule  are :  Mowrey  v, 
Walsh,  8  Gow.  238  ;  Somes  v.  Brewer,  2  Pick.  183,  a  sale  of  real  estate,  but 
in  which  the  rule  was  elaborately  vindicated;  Rowley  v,  Bigelow,  12  Pick. 
307 ;  Neal  v.  Williams,  18  Me.  391 ;  Bean  v.  Smith,  2  Mas.  252 ;  Hoffman 
V.  Noble,  6  Met.  68.  Followed  in  Alabama  :  Le  Grand  v.  Nat.  Bank,  I  So. 
Rep.  460  (1886).  Galifornia:  Paige  v.  O'Neil,  12  Gal.  483;  231b.  359. 
Gonnectiout:  Lynch  v,  Beecher,  38  Gonn.  490  ;  39  lb.  359.  Delaware: 
Mears  v.  Waples,  3  Houst.  602  ;  4  lb.  62.  Georgia  :  Kern  v.  Thurber,  57 
6a.  172.  Illinois:  Ohio,  &c.  R.  R.  Go.  v.  Kerr,  49  111.  458,  citing  the 
cases ;  90  lb.  499 ;  94  lb.  154.  Indiana  :  Bell  r.  Gafferty,  21  Ind.  411 ;  87 
lb.  437 ;  100  lb.  247.  Eentuckt  :  Aruett  v.  Gloudas,  4  Dana,  299 ;  15  B. 
Mon.  270 ;  3  Bibb,  510.  Maine  :  Ditson  v.  Randall,  33  Me.  202 ;  38  lb. 
561 ;  74  lb.  418.  Maryland  :  Powell  v.  Bradlee,  9  G.  &  J.  278.  Massa- 
chusetts :  Easter  v.  Allen,  8  Allen.  7.  Minnesota  :  Gochran  t;.  Stewart,  21 
Minn.   435.    Mississippi:  Lee  v.   Portwood,  41  Miss.    109.     Missouri: 
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Wineland  v.  Coonce,  5  Mo.  296.  New  Hampshire  :  Kingsbarj  v.  Smith, 
13  N.  H.  109.  New  York:  Malcom  v.  Loveridge,  13  Barb.  372;  16  lb. 
73 ;  32  lb.  49 ;  3  Daer,  373  ;  6  Bosw.  299  ;  44  N.  Y.  371.  Pennsylvania  : 
Sinclair  v,  Healej,  40  Penn.  St  417.  Tennessee  :  Arendale  v.  Morgan,  5 
Sneed,  703  ;  8  Baxt.  506.  Virginia  :  Williams  v.  Giveu,  6  Gratt.  268,  where 
the  only  fraud  was  in  knowingly  paying  in  counterfeit  money.  Wisconsin  : 
SiDger  Man.  Co.  v.  Sammis,  49  Wise.  316. 

The  dbtinction  between  a  sale  based  apon  fraudulent  representations  by  the 
buyer  as  to  his  means  of  payment,  and  a  similar  sale  founded  upon  his  mis- 
representations as  to  his  identity,  though  perceptible,  is  not  practically  very 
broad,  and  yet  a  different  rule  has  been  applied;  and  in  the  latter  case  the 
hondjide  purchaser  was  not  allowed  to  retain  the  goods  against  the  original 
vendor,  on  the  ground  that  there  had  been  no  original  sale.  See  Cundy  v. 
Lindsay,  L.  R.  3  App.  Cas.  459.  But  see  Craig  v.  Marsh,  ^  Daly,  61 ;  Haw- 
kins V,  Daives,  5  Baxt.  699 ;  Edmunds  v.  Merchants'  Despatch  Co.  135  Mass. 
283,  which  incline  to  the  opposite  view.  ^     V 

But  the  rule  favoring  second  purchasers  does  not  apply  if  the  fraudulent  ven- 
dee has  wrongfully  obtained  possession  of  the  goods  from  the  defrauded  vendor ; 
for  it  is  a  vendor's  own  delivery  only  which  can  prevent  him  from  retaking  the 
goods  from  a  bond  fide  vendee.  Dean  v.  Yates,  22  Ohio  St.  388.  And  of 
course  notice  of  the  fraud  will  vitiate  the  sub-vendee's  title.  Gage  v.  Epper- 
son, 2  Head,  669  ;  Meacham  t^.  Colligan,  7  Daly,  402 ;  Rateau  r.  Bernard,  3 
Blatchf.  244;  Dows  v.  Kidder,  84  N.  Y.  121. 

Some  difference  of  opinion  exists  as  t^  who  are  ^*  purchasers."  Usually  attach- 
ing creditors  of  such  fraudulent  vendee  are  not  considered  purchasers,  whether 
their  claims  accrued  before  or  after  such  fraudulent  sale  was  made.  The  dis- 
tinction in  this  respect  sometimes  suggested  is  not  now  recognized,  and  Gil- 
bert V.  Hudson,  4  Greenl.  345,  was  apparently  erroneously  decided.  See  Buf- 
ffngton  t7.  Gerrish,  15  Mass.  158;  Ayers  v.  Hewitt,  19  Me.  281 ;  Bradley  i;. 
Obear,  10  N.  H.  477;  Thompson  r.  Rose,  16  Conn.  71;  Wiggin  v.  Day,  9 
Gray,  97 ;  Fitz^immons  9.  Joslin,  21  Yt.  129;  Atwood  v.  Dearborn,  1  Allen, 
483 ;  Jordan  v.  Parker,  56  Me.  557  ;  Oswego  Starch  Factory  t;.  Lendrum,  57 
Iowa,  573.  And  it  seems  that,  if  preexisting  creditors  of  the  vendee  could  not 
hold  hy  attachmerU,  they  could  not  by  a  voluntary  delivery  of  the  goods  in  pay- 
ment of  a  preexisting  debt.  Barnard  v,  Campbell,  58  N.  Y.  73,  examining  the 
cases ;  Root  v.  French,  13  Wend.  570 ;  Poor  v,  Woodburn,  25  Vt.  235  ;  Pope 
V.  Pope,  40  Miss.  516 ;  Weaver  v.  Barden,  49  N.  Y.  286;  Sargent  r.  Sturm, 
23  Cal.  359 ;  Stevens  v.  Brennan,  79  N.  Y.  258 ;  Hyde  v.  EUery,  18  Md. 
501 ;  Sleeper  r.  Davis,  6  Atl.  Rep.  201  (N.  H.  1886).  Though  Titcomb  v. 
Wood,  38  Me.  561 ;  Butters  v.  Haughwout,  42  111.  18  ;  and  Shufeldt  v.  Pease, 
16  Wise.  659,  seem  contra.  Nor  is  an  assignee  in  insolvency  a  ^^  purchaser." 
Ratcliffe  v.  Saugston,  18  Md.  383 ;  Donaldson  v.  Farwell,  93  U.  S.  631 ; 
Belding  v.  Franklaud,  8  Lea,  67 ;  Bussing  v.  Rice,  2  Cush.  48.  But  see 
Wickbam  v.  Martin,  13  Gratt.  427. 

As  to  other  instances  of  who  are  or  are  not  bond  fide  purchasers,  see 
Peabody  v.  Fenton,  8  Barb.  Ch.  451 ;  3  Duer,  341 ;  6  lb.  232  ;  7  Daly,  402 ; 
37  Barb.  509 :  4  Abb.  N.  Y.  42 ;  42  Mich.  477 ;  Spira  v.  Hornihall,  77  Ala. 
137 ;  Hooser  v.  Hunt,  66  Wise.  71. 
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Fraud  on  the  Buyer. 

Id  coDsideriDg  this  branch  of  the  subject,  the  natural  order  seems  to  be: 
Isty  to  ask  what  does  or  does  not  constitute  a  legal  fraud  on  the  buyer;  and, 
2d,  what  is  the  effect  thereof  on  his  rights.  And  in  determining  what  is  a 
legal  fraud,  a  fraudulent  intention  is  the  first  requisite.  An  intention  to  de- 
ceive is  absolutely  essential.  Legal  fraud  cannot  exist  with  moral  honesty, 
notwithstanding  some  early  dicta  to  the  contrary.  Honest  belief  therefore 
is  ordinarily  a  defence  to  a  charge  of  fraud.  Guilty  knowledge  is  essential. 
Joliffe  V.  Baker,  11  Q.  B.  Div.  255  (1883),  critically  examining  all  the  English 
cases;  Stone  v.  Denny,  4  Met.  151,  a  valuable  case;  Tryon  t?.  Whitmarsh,  1 
Met  1 ;  King  v.  Eagle  Mills,  10  Allen,  548;  Weir  v.  Bell,  3  Ex.  Div.  243; 
Cowley  V,  Smyth,  46  N.  J.  L.  380  ;  Lord  v.  Goddard,  13  How.  198 ;  Young  r. 
Covell,  8  Johns.  23 ;  Hartford  Ins.  Co.  v.  Matthews,  102  Mass.  226  ;  and  many 
other  cases.  But  a  fraudulent  intention  is  ordinarily  inferred  from  the  knowl- 
edge that  the  statements  made  were  false.  See  the  late  important  case  of 
Stewart  v.  Stearns,  63  N.  H.  105.  The  same  inference  may  arise  where  ud- 
true  statements  are  recklessly  made  as  of  one's  own  knowledge,  when  the 
party  knows  nothing  on  the  subject  either  way.  If  the  statements  are  in  fact 
untrue  it  is  a  legal  fraud,  although  not  then  known  to  be  untrue,  for  the  false- 
hood consists  in  stating  that  the  party  knew  the  facts  when  he  did  not ;  the 
statements,  of  course,  being  of  facts  susceptible  of  personal  knowledge,  and 
not  matters  of  opinion,  estimate,  or  judgment.  Litchfield  v.  Hutchinson,  117 
Mass.  195  ;  Beebe  v.  Knapp,  28  Mich.  55  ;  Tucker  v.  White,  125  Mass.  347 ; 
Cabot  V.  Christie,  42  Vt.  121 ;  Savage  v.  Stevens,  126  Mass.  208  ;  Bower  v, 
Fenn,  90  Penn.  St.  359 ;  Bennett  v.  Judson,  21  N.  Y.  238 ;  Sharp  v.  Major 
of  New  York,  40  Barb.  257 ;  Indianapolis,  &c  R.  R.  Co.  v.  Tyng,  63  N.  Y. 
653  ;  Smith  v.  Newton,  59  Ga.  113  ;  Foard  r.  McComb,  12  Bush,  723.  See, 
also,  37  Ind.  1 ;  54  Miss.  174;  57  lb.  607;  63  Mo.  181;  64  lb.  201  ;  40  N. 
Y.  569  ;  35  Ala.  252 ;  56  lb.  202  ;  58  lb.  153 ;  23  Hun,  553 ;  14  Penn.  Su 
139  ;  85  lb.  238 ;  54  Tex.  511.  Some  of  these  cases  lay  down  even  a  broader 
rule  than  above  stated.  Perhaps  some  of  them  go  even  too  far.  But  *^  reason 
to  believe ''  that  statements  are  untrue  is  not  equivalent  to  a  belief  or  knowl* 
edge  that  they  are  so,  and  would  not  alone  be  a  fraud,  if  the  person  really 
did  believe  they  were  true.  Pearson  r.  Howe,  1  Allen,  207 ;  Salisbury  r. 
Howe,  37  N.  Y.  129 ;  McKown  v.  Furgason,  47  Iowa,  637. 

The  falsehood  must  relate  to  facts,  material  facts,  and  not  to  mere  opinions. 
See  Hazard  v.  Irwin,  18  Pick.  95 ;  and  the  very  important  case  of  Medburj 
V.  Watson,  6  Met.  246.  Falsehoods  of  this  kind  are  such  as  these :  selling 
property  with  knowledge  that  it  has  no  real  existence.  Wardell  v.  Fosdick, 
13  Johns.  325.  Or  that  one  does  not  own  it,  or  has  no  right  to  sell  it.  Ketletas 
V.  Fleet,  7  Johns.  324 ;  Oliver  v.  Sale,  Quincy  (Mass.),  29 ;  Case  v.  Hall,  24 
Wend.  102.  Or  selling  a  note  which  one  knows  has  been  paid.  Neffr.  Clate, 
12  Barb.  466 ;  Sibley  v.  Hulbert,  15  Gray,  509.  False  statemenU  that  there 
are  no  incumbrances  on  the  property  sold.  Ward  v.  Wiman,  17  Wend.  193; 
Masson  v.  Bo  vet,  1  Denio,  69  ;  Haight  v.  Hayt,  19  N.  Y.  464.  That  a  farm 
last  year  produced  a  stated  quantity  of  hay.  Coon  v.  Atwell,  46  N.  H.  510; 
Martin  v,  Jordan,  60  Me.  531.  In  a  sale  of  a  patent,  that  the  vendor  had 
already  received  large  sums  for  its  sale  in  other  states.     Somers  v,  Richards, 
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46  Yt  170;  Crosland  v.  Hall,  33  N.  J.  £q.  Ill,  and  a  valuable  note  by  the 
reporter ;  Miller  v.  Barber,  66  N.  Y.  558.  By  the  vendor  of  a  note,  that  the 
makers  thereof  were  '*  wealthy  and  rtsponsible  men."  Alexander  v.  Dennis,  9 
Porter,  174.  Bat  see  Belcher  r.  Costello,  122  Mass.  189.  Of  railroad  bonds, 
that  they  are  selling  in  market  at  a  certain  price,  especially  if  accompanied  by 
exhibiting  a  newspaper  containing  false  quotations  thereof.  Manning  v.  Albee, 
11  Allen,  320  (apparently  not  approved  in  Graffenstein  v.  Epstein,  23  Eans. 
443) ;  that  bonds  sold  by  directors  of  a  corporation  are  <*  First  Mortgage 
Bonds  "  when  they  are  not  such.  Clark  v.  Eklgar,  84  Mo.  106.  In  a  sale  of 
one's  stock,  business,  and  good-will,  that  tUb  *'  business  is  profitable."  Cruess 
V.  Fessler,  39  Cal.  336. 

False  statements  as  to  how  much  the  vendor  had  been  offered  by  others,  or 
bow  much  he  paid  for  the  article,  have  often  been  held  not  legal  frauds ;  not 
exactly  because  they  are  not  statements  of  fact  calculated  and  intended  to 
deceive ;  but  that  they  come  within  the  indulgence  of  ^  dealers'  talk,"  and 
ought  not  to  deceive,  because  ''  too  preposterous  to  be  believed."  See  Bishop 
V.  Small,  63  Me.  14;  Holbrook  v.  Connor,  60  Me.  578,  citing  many  cases; 
Hemmer  v.  Cooper,  8  Allen,  334;  State  v.  Paul,  69  Me*  215  ;  Cooper  v.  Lov- 
ering,  106  Mass.  79.  And  in  Bourn  v*  Davis,  76  Me.  223,  the  doctrine  was 
pushed  so  far  as  to  hold  that  fraudulent  statements  by  the  vendor  to  the  ven- 
dee of  what  appraisal  the  official  appraisers  appointed  by  the  probate  court  had 
put  on  the  property  would  not  avoid  the  sale..  Bat  it  must  be  confessed  some 
of  these  decisions  go  to  the  extreme  verge  of  the  law.  See  the  dissenting 
opinion  of  Judge  Dickerson  in  60  Me.  585.  And  in  the  late  case  of  Richard- 
son V.  Noble,  77  Me.  392,  it  is  said  (thougji  the  rule  itself  was  followed),  that 
"  its  application  should  be  carefully  guarded,  and  there  may  be  exceptions  to 
the  rule."  A  more  wholesome  rule  was  adopted  in  Van  £pps  v.  Harrison,  5 
Hill,  63,  in  which  a  statement  that  the  property  cost  $32,000,  when  it  cost 
only  $16,000,  was  held  a  legal  fraud..  And  this  decision  was  approved  in 
Page  V.  Parker,  43  N.  H.  369,  which,  however,  turned  on  another  point. 
See,  also,  Sandford  v.  Handy,  23  Wend.  269,  Nelson,  C.  J.;  Weiduer  v. 
Phillips,  39  Hun,  1. 

Concealment  of  material  facts  may  sometimes  be  fraudulent,  as  well  as  pos- 
itive misstatements;  Suppresno  verxy  mggesUo  fain,  Prentiss  v.  Buss,  16 
Me.  30 ;  Milliken  v.  Chapman,  75  lb.  322.  Thus,  to  conceal,  t.  e.  not  to  dis- 
close, a  material  fact  known  to  the  vendor,  and  which  cannot  be  discovered  by 
the  buyer,  as,  for  instance,  hidden  diseases  in  animals  sold,  may  be  a  fraud. 
Dixon  V.  McClutchey,  Add.  322  (17^7).;  Stevens  v.  Fuller,  8  N.  H.  463; 
Paddock  v.  Strobridge,  29  Vt.  471,  a  marked  case ;  Cardwell  v.  McClellan,  3 
Sneed,  150 ;  McAdams  v.  Cates,  24  Mo.  223 ;  Barron  v.  Alexander,  27  lb. 
530;  Hough  v.  £vans,  4  McCord,  169;  Duvall  v.  Medtart,  4  H.  &  J.  H  ; 
Dowing  r.  Dearborn,  77  Me.  457.  Beninger  v.  Corwin,  24  N.  J.  L.  257,  can 
hardly  be  supported.  Of  course  an  intention  to  deceive  by  the  non-disclosure  is 
essential.   Hanson  v.  Edgerly,  29  N.  H.  343 ;  Binnard  v.  Spring,  42  Barb.  470. 

So  a  concealment  of  the  vendor's  knowledge  that  the  article  is  not  really 
what  it  appears  or  purports  to  be,  is  a  fraud.  Cornelius  v.  Molloy,  7  Penn. 
St.  293 ;  or  that  it  was  already  mortgaged  to  another ;  Junkins  v.  Simpson,  14 
Me.  364 ;  Merritt  v.  Robinson,  35  Ark.  483. 

S9 
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Selling  an  animal  for  breeding  purposes,  known  bj  the  vendor  to  be  im- 
potent, has  been  held  in  Vermont  to  be  a  fraud,  unless  the  fact  be  disclosed 
to  the  buyer.  Majnard  v,  Maynard,  49  Vt  297.  In  Brown  v.  Montgomery, 
20  N.  T.  287,  it  was  held  a  legal  fraud  for  the  holder  of  a  third  person's 
check  to  sell  it  without  disclosing  the  known  fact  that  other  checks  of  the  same 
party  had  already  gone  to  protest,  and  that  the  maker  was  insolvent.  See, 
also,  Gough  v.  Dennis,  Hill  &  Den.  55 ;  Carpenter  v.  Phillips,  2  Hoast.  524. 

This  non-disclosure  of  hidden  facts  is  the  more  objectionable  when  any  arti- 
fice is  employed  to  throw  the  buyer  off  his  guard ;  as  by  telling  half  the  truth, 
etc.  See  Baker  v.  Seaborn,  1  Swab,  54 ;  Croyle  v.  Moses,  90  Penn.  St.  250 ; 
Gough  V.  Dennis,  Hill  &  Den.  55.  Thus,  where  the  buyer  of  a  horse  asked 
the  seller  if  the  horse  was  balky,  to  which  he  replied,  '*  He  balked  with  the 
man  1  had  him  of  once"  but  did  not  tell  the  buyer  that  he  had  him  '* as  a 
balky  horse,"  and  that  he  had  used  him  very  carefully,  as  he  would  any  balky 
horse,  this  was  held  sufficient  evidence  of  fraud.  Nickley  v.  Thomas,  22  Barb. 
652.  If  the  sale  is  *^  with  all  faults,"  the  vendor  is  not  bound  to  disclose  any 
defects,  hidden  or  otherwise,  though  he  must  not  resort  to  artifice  to  conceal 
them.     Smith  v.  Andrews,  8  Ired.  6;  Pearce  v.  Blackwell,  12  lb.  49. 

Expressions  of  untrue  opinions,  recommendations,  and  the  like,  though  in- 
tended to  deceive,  are  not  fraudulent  in  law. 

Untrue  and  unbelieved  statements  of  the  value  of  the  property  sold  ordina- 
rily come  under  this  head,  especially  when  the  buyer  had  equal  opportunities 
of  inquiring.  Ellis  v.  Andrews,  56  N.  Y.  83,  a  very  important  case  on  this 
point;  Davis  v.  Meeker,  5  Johns.  354;  Parker  v.  Moulton,  114  Mass.  99; 
Chrysler  v.  Canaday,  90  N.  Y.  272 ;  Watts  v.  Cummings,  59  Penn.  St.  84 ; 
Shade  v.  Creviston,  93  Ind.  591 ;  Poland  v.  Brownell,  131  Mass.  138;  Gor- 
don V.  Butler,  105  U.  S.  553;  Holbrook  v.  Connor,  60  Me.  578.  A  more 
strict  rule  is  suggested  in  Hickey  v.  Morrell,  102  N.  Y.  454.  So  by  the  seller 
of  a  note  and  mortgage,  that  "the  security  of  the  mortgage  was  undoubted, 
that  the  property  mentioned  therein  was  of  great  value  over  and  above  all  in- 
cumbrances, that  the  mortgage  was  amply  worth  the  amount  of  the  note  and 
interest,  and  could  be  sold  for  its  face  any  time."  Veasey  i;.  Doton,  3  Allen, 
380. 

That  a  horse  is  "  sound  and  kind  "  may  be  an  affirmation  of  a  fact,  or  merely 
an  expression  of  opinion ;  in  one  case  it  is  a  legal  fraud,  in  the  other  not, 
though  not  believed  to  be  true  by  the  vendor ;  Commonwealth  t;.  Jackson,  132 
Mass.  16.  Many  expressions  may  be  ambiguous,  and  it  is  for  the  jury  to 
judge.  Sledge  v.  Scott,  56  Ala.  208 ;  State  t;.  Tomlin,  29  N.  J.  L.  13  ;  Bigler 
V.  Flickinger,  55  Penn.  St.  279 ;  Bradley  v.  Luce,  99  III.  234 ;  State  v.  Hef- 
ner, 84  N.  C.  751 ;  Sharp  v.  Ponce,  74  Me.  470. 

Fraudulent  promises  as  to  the  future  as  to  what  the  vendor  would  do,  or 
what  the  vendee  could  do,  with  the  property,  how  much  he  could  make  on  it, 
etc.,  do  not  constitute  legal  fraud.  Gordon  v,  Parmelee,  2  Allen,  212;  Long 
t^^  Woodman,  58  Me.  52,  and  cases  cited ;  Pedrick  v.  Porter,  5  Allen,  324 ; 
Mooney  v.  Miller,  102  Mass.  217. 

In  regard  to  sales  made  by  the  untrue  representations  of  agents  where 
perhaps  the  principal  did  not  know  of  the  falsity  of  the  statements,  but  the  agent 
did,  or  vice  ver^a^  as  in  Cornfoot  v.  Fowke,  the  simplest  way  of  treating  the 
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subject  is  to  consider  the  two  individoals,  the  principal  and  the  agent,  as  only 
one  person  in  law,  and  the  knowledge  of  the  agent  to  be  the  knowledge  of  the 
principal,  the  frand  of  the  agent  in  legal  contemplation  the  fraud  of  the  priDci- 
pal ;  that  the  one  is  onlj  the  alter  ego  of  the  other,  and  therefore  the  sale  is 
equally  voidable  by  the  vendee  in  case  of  fraudulent  statements  of  either  prin- 
cipal or  agent.  Accordingly  the  American  cases  are  quite  harmonious  that,  if 
the  principal  is  honest  but  the  agent  not,  or  the  principal  dishonest  but  the  agent 
not,  the  vendee  may  still  rescind,  return  the  property,  and  refuse  to  pay,  or,  if 
paid,  recover  back  the  price  from  the  principal.  Yeazie  v.  Williams,  8  How. 
134,  a  very  important  case;  Concord  Bank  v.  Gregg,  14  N.  H.  331 ;  Jewett 
r.  Carter,  132  Mass.  335,  a  marked  case;  Hunter  v.  Hudson  River  Co.  20 
Barb.  493 ;  Lamm  v.  Port  Deposit  Aes'nj  49  Md.  233 ;  Sharp  t;.  Mayor 
of  New  York,  40  Barb.  256,  a  valuable  case ;  Chester  v.  Dickerson,  52  Barb. 
850;  Presby  r.  Parker,  56  N.  H.  409;  Graves  v.  Spier,  58  Barb.  349. 
Liogic  also  seems  to  require,  if  the  foregoing  premises  are  correct,  and  there  be 
a  complete  unity  of  person  between  the  principal  and  the  agent,  that  the  ven* 
dee  should  also,  if  he  chooses  to  keep  the  property,  have  the  same  right  to  an 
action  of  deceit  against  the  principal  for  the  fraudulent  statements  of  his  agent 
as  for  his  own  individual  utterances ;  especially  if  the  principal  did  not  at  once 
repudiate  the  transaction  upon  hearing  of  the  fraud.  Some  of  the  cases  here 
cited  are  frauds  by  one  partner,  but  the  rule  is  supposed  to  be  the  same  in 
agency.  Locke  v.  Steams,  1  Met.  560;  White  v.  Sawyer,  16  Gray,  586; 
Fitzsimmons  v.  Joslin,  21  Vt.  139,  disapproving  Cornfoot  v.  Fowke ;  Jeffrey 
9.  Bigelow,  13  Wend.  518;  Bennett  v.  Judson,  21  N.  Y.  239;  Griswold  v. 
Haven,  25  N.  Y.  595 ;  Indianapolis,  &c.  R.  R.  Co.  v.  Tyng,  63  N.  Y.  653 ; 
Durst  V.  Burton,  2  Lans.  137  ;  47  N.  Y.  174;  Durant  v.  Rogers,  87  111.  511 ; 
Craig  V.  Ward,  3  Eeyes,  387;  Elwell  v,  Chamberlin,  31  N.  Y.  619 ;  Reed  v. 
Peterson,  91  111.  297  ;  Tagg  v.  Tennessee  Nat.  Bank,  9  Heisk.  479 ;  Law  v. 
Grant,  37  Wise.  548 ;  Reynolds  v.  Witte,  13  South  Car.  5 ;  Wolfe  v.  Pugh, 
101  Ind.  294.  But  some  respectable  authorities  deny  this,  unless  the  princi- 
pal, after  knowing  of  his  agent's  fraud,  has  distinctly  affirmed  and  approved  of 
ity  holding  that  an  action  of  deceit  will  not  lie  against  him,  but  only  against  the 
agent  personally.  See  Kennedy  v.  McKay,  43  N.  J.  L.  288.  An  able  arti- 
cle favoring  the  decision  in  Cornfoot  v.  Fowke  may  be  found  in  3  Am.  Law 
Bev.  430,  understood  to  be  from  the  pen  of  Clement  Hugh  Hill,  Esq.,  of  the 
Boston  bar.     But  this  subject  belongs  to  the  law  of  agency. 

In  auction  sales  the  use  by  the  owner  or  auctioneer  of  any  unfair  means 
to  enhance  the  bids,  by  which  a  buyer  is  misled,  enables  him  to  avoid  the  pur- 
chase. Thus  if  the  auctioneer  announces  false  bids,  or  if  he  or  the  owner 
employs  by-bidders  and  thus  stimulates  the  bidding,  a  subsequent  bidder  may 
repudiate  his  bid,  even  after  it  be  struck  off  to  him.  Yeasie  v,  Williams,  8 
How.  134,  is  a  notable  case  of  the  first  kind  of  fraud.  There  the  owner  of 
real  estate  authorized  the  auctioneer  to  sell  at  $14,500.  When  the  real  bid- 
ding stood  at  $20,000,  the  auctioneer  commenced  announcing  unreal  bids  until 
the  sum  of  $40,000  was  bid  by  the  plaintiff,  at  which  price  it  was  struck  off  to 
him,  and  he  paid  the  amount.  On  a  bill  in  equity  for  relief,  he  was  allowed  to 
recover  back  all  above  the  $20,000,  the  last  real  bid  made  before  his  own. 

So  it  is  a  fi^ud  on  the  other  bidders  for  the  auctioneer  to  have  secret  signals 
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with  some  persons  as  to  their  bids.  The  essence  of  an  auction  sale  is  that 
everything  should  be  open  and  aboye-board.  Conover  Vi  Walling,  15  N.  J.  £q. 
1 73.  So  it  is  a  fraud  on  buyers  to  advertise  that  the  goods  belonged  to  the 
estate  of  A.  B.,  deceased,  when  they  did  not.    Thomas  v,  Eerr,  3  Bush,  619. 

Many  cases  recognize  the  similar  species  of  fraud,  viz.,  that  of  employing 
puffers  or  by-bidders,  and  declare  a  sale  made  thereby  invalid.  This  is  espe- 
cially obvious  where  the  auction  is  advertised  to  be  *'  without  reserve,"  or  '*  pos- 
itive," etc.  Curtis  v.  Aspinwall,  114  Mass.  187  ;  Moncrieff  v.  Goldsborough, 
4  H.  &  McH.  282;  Morehead  v.  Hunt,  1  Dev.  Eq.  35;  Woods  t^.'Hall,  lb. 
411 ;  Walsh  v.  Barton,  24  Ohio  St.  29;  Baham  v.  Bach,  13  La.  (O.  S.)  287 
Pennock's  Appeal,  14  Penn.  St.  446;  Staines  v.  Shore,  16  Penn.  St.  200 
Fisher  v.  Hersy,  17  Hun,  370 ;  Trust  v.  De  La  Plaine,  3  E.  D.  Smith,  219 
Tomlinson  v.  Savage,  6  Ired.  Eq.  430 ;  Yerkes  v.  Wilson,  81  Penn.  St.  9 ;  Don- 
aldson V,  McBoy,  1  Browne,  346 ;  Peck  v.  List,  23  West  Va.  338,  containing 
an  exhaustive  and  valuable  review  of  the  authorities  by  Mr.  Justice  Green ; 
National  Bank  v.*  Sprague,  20  N.  J.  Eq.  159.  The  common  notion  that  the 
auctioneer  or  owner  is  allowed  one  bid  seems  to  be  contrary  to  the  true  spirit 
of  an  auction  sale,  unless  some  such  right  is  expressly  reserved,  or  has  become 
so  well  established  by  custom,  as  to  be  fairly  implied. 

It  is  difficult  also  to  maintain,  as  some  do,  thj^  an  owner  may  employ  a 
by-bidder  '<  for  the  purpose  of  preventing  a  sacrifice  of  the  property,"  or  its 
sale  below  a  certain  price,  without  yielding  the  whole  principle.  That  is  what 
a  by-bidder  is  always  employed  for,  in  the  opinion  of  the  owner ;  and  if  that 
exception  prevailed,  no  by-bidder  would  ever  be  employed  to  obtain  a  fictitious 
price  for  the  property,  but  only  '^  to  prevent  its  unreasonable  sacrifice."  But 
see  the  distinction  recognized  in  Veazie  v.  WUliams,  3  Stoiy,  624 ;  Beynolds 
V.  Dechanmus,  24  Tex.  174.  And  see  Latham  v.  Morrow,  6  B.  Mon.  630 ; 
Jenkins  v.  Hogg,  2  Ck>nst.  R.  going  much  further.  The  whole  theory  of  an 
auction  sale  proceeds  upon  the  ground  that  the  highest  responsible  hondfid/t 
bidder  is  entitled  to  the  goods.  Otherwise  an  auction  is  a  farce.  Towle  v. 
Leavitt,  23  N.  H.  360.  Of  course  the  owner  may  name  a  minimum  price 
before  the  goods  are  once  set  up,  which  is  simply  declining  to  offer  them  at 
auction  unless  started  at  a  stated  price.  Wolfe  v.  Lnyster,  I  Hall,  146; 
Steele  v.  Ellmaker,  11  S.  ^  R.  86.  Doubtless  the  auctioneer  must  have  the 
right,  for  his  own  protection,  to  reject  the  bid  of  any  irresponsible  party,  as 
held  in  Den  t;.  Zellers,  7  N.  J.  L.  153;  Kinney  v.  Showdy,  1  Hill,  544; 
Holder  t;.  Jackson,  11  Up.  Can.  a  P.  543 ;  Gray  9.  Veirs,  33  Md.  18 ;  bat  if 
he  once  accepts  and  acts  upon  a  bid,  announces  it  as  a  bid  and  calls  for  more, 
the  party  has  a  legal  right,  if  no  one  bids  higher,  to  have  the  property  struck 
off*  to  him.    In  no  other  way  can  an  auction  sale  be  vindicated. 

Of  course  the  buyer  must  repudiate  on  account  of  fraud  at  an  aucUon  sale 
within  a  reasonable  time  after  the  notice  of  it,  the  same  as  in  other  cases ;  for 
it  may  be  affirmed  by  acquiescence.  McDowell  v.  Simms,  6  Ired.  £q.  278, 
430 ;  Backenstoss  v.  Stabler,  33  Penn.  St.  251. 

Whenever  there  has  been  a  legally  sufficient  fraud,  according  to  the  priod* 
pies  before  laid  down,  the  buyer  has  a  choice  of  remedies :  ^ 

(1)  To  wholly  rescind  and  promptly  return  the  property  and  refuse  to  pay, 
or  if  he  has  paid,  recover  back  the  amount ;  or  (2)  keep  the  property,  and 
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when  saed  for  the  price  show  the  frand  in  reduction  of  the  contract  price  ;  or 
(3)  keep  the  property  and  sue  in  tort  for  the  fraud  (see  Cheongwo  v.  Jones, 
3  Wash.  C.  C.  359)  ;  or  (4)  bring  a  bill  in  equity  to  set  aside  the  sale.  Dog- 
gett  V.  Emerson,  3  Story,  700.  In  McCullock  v.  Scott,  13  B.  Mon.  172,  this 
last  right  is  recognized  in  purchases  of  personal  property,  though  disallowed  in 
that  case  for  other  reasons. 

1.  If  he  rescinds  he  must  do  so  wholly,  and  return  the  property  within  a 
reasonable  time  after  discovering  the  fraud,  or  he  loses  that  right  This  is 
elementary  law,  especially  applicable  to  cases  of  speculative  property  liable 
to  great  fluctuations  in  value.  See  Grymes  r.  Sanders,  93  U.  S.  62 ;  Pence 
V.  Langdon,  99  U.  S.  578. 

Alabama.     Jemison  r.  Woodruff,  34  Ala.  143.    31  lb.  303 ;  66  lb.  206. 

Calipobnia.  Blen  r.  Bear  River  Co.  20  Cal.  602.  29  lb.  589 ;  39  lb. 
381 ;  55  lb.  459  ;  58  lb.  608. 

Illinois.  Buchenau  v.  Horney,  12  111.  336.  13  lb.  61Q;  69  lb.  448;  75 
lb.  205  ;  81  lb.  85  ;  98  lb.  188. 

Indiana.  Shaw  v.  Barnhart,  17  Ind.  183.  39  lb.  77 ;  53  lb.  357  ;  58  lb. 
213  ;  81  lb.  350. 

Iowa.     Evans  v.  Montgomery,  50  Iowa,  337.     48  lb.  274. 

Maine.     Herrin  v.  Libbey,  36  Me.  357. 

Massachusetts.     Perley  v.  Balch,  23  Pick.  283. 

Nebraska.     First  Nat  Bank  v.  Yocum,  11  Neb.  329. 

New  Hampshire.  Cook  v.  Oilman,  34  N.  H.  360,  and  cases  cited.  42  lb. 
316;  47  lb.  305;  52  lb.  232;  51  lb.  426;  58  lb.  618;  50  lb.  33. 

New  York.  Burton  v.  Stewart,  3  Wend.  236.  67  N.  Y.  304 ;  83  lb.  300 ; 
86  lb.  75;  4  Hun,  128,  and  415,  550. 

Ohio.     Parmlee  v.  Adolph,  28  Ohio  St.  10. 

Pennsylvania.     Learning  v.  Wise,  73  Penn.  St.  173. 

Vermont.     Gates  v.  Bliss,  43  Vt  299.     45  lb.  336 ;  52  lb.  382. 

2.  If  the  vendee  keeps  the  property  and  is  sued  for  the  price,  or  on  a  note 
for  the  price,  he  may  set  up  the  fraud  and  reduce  the  amount  claimed.  Har- 
rington V.  Stratton,  22  Pick.  510;  Perley  v.  Balch,  23  Pick.  283 ;  Westcott  v. 
Nims,  4  Gush.  215;  Foulke  v.  Eckert,  61  111.  318;  Kendall  v.  Wilsou,  41  Vt. 
567. 

3.  The  vendee  may  keep  the  property  and  sue  the  vendor  for  the  fraud. 

No  return  or  offer  of  the  property  is  necessary  to  sustain  an  action  for  de- 
ceit, since  that  recognizes  the  existence  of  a  sale,  and  if  alleged  it  need  not 
be  proved.  Miller  v.  Barber,  66  N.  Y.  558 ;  Hubbel  v.  Meigs,  50  lb.  487 ; 
Lexow  V,  Julian,  14  Hun,  152;  Krumtn  v.  Beach,  25  lb.  293.  If  the  vendee 
has  had  in  any  form  the  proper  discount  made  on  account  of  the  fraud,  he 
cannot  claim  it  in  another  form ;  thus,  if  when  sued  for  the  price  he  has  set 
up  the  fraud  and  obtained  a  reduction  on  that  account,  he  cannot  afterwards 
sue  for  deceit  and  recover  more,  albeit  the  jury  in  the  first  case  did  not  give 
him  sufficient  discount,  and  vice  versa.     Burnett  v.  Smith,  4  Gray,  50. 

Frauds  on  Creditors. 

Sales  fraudulent  as  to  creditors  involve  very  different  considerations  from 
the  last  two  classes,  and  differ  from  them  both.     In  the  former  one  party  is 
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never  bound,  in  the  latter  both  are  always  boand.  Harvej  v.  Vaniey,  98 
Mass.  118 ;  Ybarra  v,  Lorenzana,  5S  Cal.  197;  Hill  v.  Pine  River  Bank,  45 
N.  H.  300 ;  Sherk  v.  Endress,  3  W.  &  S.  255  ;  Barrows  v.  Barrows,  9  N.  £. 
R.  371 ;  Neelj  v.  Wood,  10  Yerger,  486  ;  Williams  v.  Lowe,  4  Humph.  6i; 
Chapio  V,  Pease,  10  Conn.  69  ;  Borgett  v.  Burgett,  1  Ohio,  469 ;  WaltOD  v. 
Bon  ham,  24  Ala.  513  ;  Springer  v.  Drosch,  32  Ind.  486,  containing  a  valuable 
collection  of  cases ;  Doaglas  v.  Dunlap,  -10  Ohio,  162.  The  vendor  cannot 
rescind  and  retake  the  property,  nor  can  the  vendee  refuse  to  pay,  or  reoover 
back  what  he  has  paid.  That  the  vendor  cannot  regain  his  property,  and  ii 
even  liable  to  a  suit  for  it  by  the  vendee,  see  Osborne  v.  Moss,  7  Johns.  161; 
Jackson  v.  Garnsey,  16  Johns.  189 ;  Murphy  v.  Hubert,  16  Penn.  St  50; 
Broughton  v,  Broughton,  4  Rich.  491 ;  Telford  v.  Adams,  6  Watts,  429.  So 
the  sale  is  valid  against  the  grantor's  heirs  or  representatives.  Drink  water 
V,  Drinkwater,  4  Mass.  354;  Dearman  v.  Radcliff,  5  Ala.  192;  Stephens  v. 
Harrow,  26  Iowa,  458  ;  Clapp  v.  Tirrell,  20  Pick.  247 ;  Beebe  v.  Saulter,  87 
111.  518  ;  Cramer  v.  Graves,  54  Ind.  188  ;  Reichart  v.  Castator,  5  Binn.  109. 

The  title  so  far  passes  that  the  vendee  may  insure  as  his,  and  keep  the  in- 
surance money  paid  on  its  loss  ;  Lerow  v.  Wilmarth,  9  Allen,  385  ;  and  the 
vendee's  creditors  may  hold  it  against  the  grantor.  Maher  v.  Swift,  14  Ner. 
324.  That  the  vendee  is  bound  on  his  promise  or  note  given  for  the  price 
(notwithstanding  the  ca>es  of  Church  v.  Muir,  33  N.  J.  L.  320 ;  Neelia  v.  Ciiuk, 
4  Hill,  424;  Niver  v.  Best,  10  Barb.  369),  see  Butler  v.  Moore,  73  Me.  151; 
Dyer  v.  Homer,  22  Pick.  253 ;  Davy  v.  Kelley,  66  Wise.  457,  and  cases  dted; 
Bryant  v.  Mansfield,  22  Me.  360 ;  Carpenter  v.  McClure,  39  Vt.  9  ;  Gary  v. 
Jacobson,  55  Miss.  204 ;  Findley  v.  Cooley,  1  Blackf.  262.  Though  if  the 
property  is  afterwards  taken  from  the  vendee  by  creditors  of  the  vendor,  it 
would  constitute  a  subsequent  failure  of  consideration.  Dyer  v.  Homer,  suprcu 
The  only  parties  who  can  object  are  creditors  or  purchasers  of  the  vendor. 

Let  us  consider  (1),  what  constitutes  a  fraud  on  creditors;  (2),  who  are 
creditors  in  the  eye  of  the  law ;  and  (3),  the  rights  of  such  creditors  to  avoid. 

Some  of  the  cases  cited  below  are  sales  of  real  estate,  but  many  of  the  prin- 
ciples illustrated  by  them  apply  equally  to  sales  of  personal  property.  And 
first,  it  is  essential  that  the  sale  should  have  been  made  with  '*  intent  to  delay, 
hinder,  or  defraud  "  creditors.  And  ordinarily  both  parties  must  share  in  that 
intent  in  order  to  make  the  sale  voidable.  Unless  the  buyer  participated  in 
that  intent,  his  title  is  good.  A  conveyance  to  one  creditor,  therefore,  in  pay- 
ment of  his  debt,  made  in  good  faith,  is  valid,  at  common  law,  though  the 
effect  of  it  is  to  prevent  other  creditors  from  receiving  anything.  This  u  too 
well  settled  to  need  authorities. 

Wherever,  therefore,  the  buyer  pays  valuable  consideration  for  the  property, 
he  must  have  known  and  participated  in  the  fraudulent  intent  of  the  seller  in 
order  to  affect  his  title.  Swinerton  v.  Swinerton,  1  Dane  Ab.  628  (Mass. 
1797)  ;  Bridge  v.  Eggleston,  14  Mass.  245 ;  Kimball  v.  Thompson,  4  Gush. 
447  ;  Foster  v.  Hall,  12  Pick.  89 ;  Dalglish  v,  McCarthy,  19  Grant's  Ch.  578; 
Green  v.  Tanner,  8  Met.  411  ;  Spring  Lake  Iron  Co.  v.  Waters,  50  Mich.  13 ; 
Anderson  v.  Warner,  5  Bradw.  416  ;  Hessing  v.  McCloskey,  37  111.  341.  And 
taking  it  for  a  preexisting  debt  is  paying  a  valuable  consideration.  Dudley  v* 
Danfurth,  61  N.  Y.  626.     A  reasonable  cause  to  suspect  or  believe  such  intent 
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existed  in  the  grantor  would  not  alone  be  sufficient     Carroll  v,  Hajward,  124 
•Mass.  121;  Kyle  v.  Ward,  1   So.  Bep.  468;  State  c;.  Merritt,  70  Mo.  275. 
Bat  see  55  Gia.  497 ;  Lyons  v.  Hamilton,  69  Iowa,  47  ;  Bartles  v.  Gibson,  17 
Fed.  Rep.  293,  which  seem  to  use  language  inconsistent  with  this. 

And  although  a  sale  be  originally  made  with  a  fraudulent  purpose,  the 
grantee  may  afterwards  purge  the  fraud,  as  it  is  called,  by  matter  ex  postfacto^ 
whereby  the  fraudulent  intent  is  finally  abandoned,  and  the  property  fully 
paid  for  by  the  grantee.  In  such  oases  the  title  is  afterwards  invulnerable. 
Bean  v.  Smith,  2  Mason,  252,  au  elaborate  opinion  by  Mr.  Justice  Story  ;  Ori- 
ental Bank  v.  Haskins,  3  Met.  332,  an  important  case ;  Hntchins  v.  Sprague, 
4  N.  H.  469 ;  Thomas  v.  Goodwin,  12  Mass.  140 ;  Lynde  v.  McGregor,  13 
Allen,  172.  And  the  cases  of  Merrill  v.  Meacham,  3  Day,  341 ;  Preston  v. 
Crofnt,  1  Conn.  527 ;  Roberts  v.  Anderson,  3  Johns.  Ch.  371,  have  not  been 
generally  approved. 

Voluntary  conveyanoeB,  however,  are  void  as  to  creditors  if  made  with 
intent  in  the  donor  to  defraud  them,  though  the  donee  had  no  knowledge  or 
notice  of  such  intent ;  wherein  it  differs  from  conveyances  on  consideration. 
Blake  v.  Sawin,  10  Allen,  340 ;  Young  v.  Heermans,  66  N.  Y.  374  ;  Wise  v. 
Moore,  31  Gra.  149,  citing  many  cases  in  same  court.  Voluntary  conveyances 
without  consideration  made  for  meritorious  cause,  such  as  blood  or  affection, 
have  apparently  sometimes  been  held  voidable  by  the  donor's  existing  cred- 
itors, whether  the  donor  had  or  had  not  any  dishonest  intention,  not  exactiy 
on  the  ground  of  actual  fraud,  but  because  a  man  must  be  just  before  he  is 
generous,  and  creditors  have  superior  claims  to  beneficiaries.  It  is  sometimes 
called  a  ^  constructive  fraud."  Reade  v.  Livingston,  3  Johns.  Ch.  481  ;  Wads- 
worth  V.  Havens,  3  Wend.  412 ;  Early  v.  Owens,  68  Ala.  171.  But  the  bet- 
ter opinion  seems  to  be  that  in  such  cases  no  absolute  presumption  *'  of  law  " 
exista  of  a  fraudulent  intent,  from  the  mere  want  of  pecuniary  consideration, 
although  the  grantor  happened  to  be  indebted  at  that  time,  but  that  such  a 
conveyance  under  such  circumstances  affords  only  primd  facie  or  presumptive 
evidence  of  fraud,  which  may  be  rebutted  and  controlled  ;  and  if  so,  the  sale 
may  be  valid.  Lerow  v.  Wilmarth,  9  Allen,  386,  and  cases  cited ;  Hinde  v. 
Longworth,  11  Wheat.  199  ;  Genesee  River  Hank  t;.  Mead,  92  N.  Y.  637. 
This  is  more  clearly  so  as  to  eubeequerU  creditors  or  purchasers.  Thacher  v. 
Phinney,  7  Allen,  146 ;  Beal  v.  Warren,  2  Gray,  447,  containing  an  excel- 
lent opinion  by  Thomas,  J. ;  Babcock  v.  Eckler,  24  N.  Y.  623 ;  Dygert  v. 
Bemerschnider,  32  N.  Y.  648 ;  Carpenter  v.  Roe,  10  N.  Y.  227 ;  Pelbam  r. 
Aldrich,  8  Gray,  515.  Voluntary  conveyances,  therefore,  or  gifts  without 
pecuniary  ooosideration,  etc,  are  not  per  $e  void  as  to  future  creditors,  by  one 
not  indebted  at  the  tivie.  Sexton  v.  Wheaton,  8  Wheat.  229,  a  leading  case  ; 
Howe  v.  Ward,  4  Greenl.  195.  Consequently  it  would  be  necessary  to  show 
either  that  the  grantor  was  then  indebted  beyond  his  probable  means  of  pay- 
ment, or  that  he  had  an  actual  intention  to  defraud  subsequent  creditors,  in 
order  to  enable  the  latter  to  set  it  aside.  Winchester  v.  Charter,  12  Allen, 
606,  a  valuable  case.     And  see  97  Mass.  143. 

The  existence  of  a  fraudulent  intent  is  ordinarily  a  qnestion  for  the  jury, 
from  all  the  facts  of  the  case.  Jackson  r.  Mather,  7  Cow.  301 ;  Clark  r.  Mor- 
rill, 21  Up.  Can.  Q.  B.  600;  5  lb.  561 ;  Jamison  r.  King,  50  Cal.  132;  Har- 
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ris  v.  BuFDs,  lb.  140  ;  the  burden  of  proof  being  of  conrae  on  the  party 
alleging  the  fraudalent  intent  Elliott  v,  Stoddard,  98  Mass.  145  ;  Tompkins 
V.  Nichols,  53  Ala.  197 ;  £rb  v.  Cole,  31  Ark.  554;  Jewett  v.  Cook,  81  lU. 
260 ;  Morgan  v.  Olvej,  53  Ind.  6.  And  it  may  possibly  exist  although  the 
vendee  actually  paid  for  the  property.  Payment  is  not  conclusive  proof  that 
the  sale  was  bondjide,  though  evidently  stringent  evidence.  Nugent  r.  Jacobs, 
103  N.  Y.  125  (1886)  ;  Howe  v.  Ward,  4  Greenl.  195  ;  Roeber  r.  Bowe,  26 
Hun,  554;  Wadsworth  v.  Williams,  100  Mass.  126;  Johnston  v.  Dick,  27 
Miss,  277  ;  Ayres  v.  Moore,  2  Stew.  336 ;  Peck  v.  Land,  2  Kelly,  1 ;  Singer 
v.  Jacobs,  3  McCrary,  638 ;  Billings  v.  Russell,  101  N.  Y.  226  (1886),  ex- 
amining many  cases. 

As  to  the  effect  of  continued  possession  of  the  vendor  after  an  absolute  sale 
of  chattels,  three  views  seem  to  prevail  in  America :  — 

1.  That  such  possession,  use,  and  apparent  ownership  is  a  conclusive  badge 
of  fraud  as  a  rtde  oflaw^  and  that  no  evidence  of  good  faith,  payment  of  fall 
consideration,  etc.,  can  affect  this  legal  conclusion. 

2.  That  such  possession  is  primd  facie  a  fraud  in  law,  and  if  unexplained 
becomes  conclusive,  as  a  rale  of  law  for  the  court  to  lay  down  in  all  cases,  and 
not  for  the  jury. 

3.  That  such  possession  is  primd  facie  evidence  of  fraud  for  the  jury  saf- 
ficient  to  warrant,  but  not  necessarily  to  require,  them  to  find  the  sale  fraud- 
ulent, and  therefore  that  all  evidence  on  the  subject  either  way  is  solely  for  the 
jury  and  not  a  question  of  law  for  the  court,  which  may,  however,  set  aside  a 
verdict  either  way,  when  contrary  to  the  evidence,  as  in  other  cases.  Some 
courts  incline  not  to  infer  fraud  from  continued  possession  by  a  mortgagor 
so  much  as  in  the  case  of  an  absolute  vendor,  since  it  is  not  so  apparently  in- 
consistent ;  others  make  no  distinction  in  this  respect.  In  some,  also,  a  dis- 
tinction has  been  established  between  private  sales  and  judicial  or  pablic 
auction  sales.  In  sales  of  real  estate,  there  is  not  so  much  reason  in  requiring 
a  change  of  possession  as  in  personal  property,  since  the  recorded  deed  in 
the  former  gives  notice  of  a  change  of  title.  In  some  states  the  subject  \b 
regulated  by  statute.  The  different  views  will  appear  in  the  following  list  of 
states :  — 

Alabama  holds  it  to  be  only  primd  facie  evidence  of  fraud,  and  not  fraud 
per  se.  Hobbs  v.  Bibb,  2  Stew.  54  (1820).  lb.  162,  336  ;  3  lb.  96;  3  Port. 
196 ;  4  lb.  252 ;  24  Ala.  220;  29  lb.  195 ;  58  lb.  282 ;  40  lb.  269. 

Arkansas.  Field  v,  Simco,  2  Eng.  269  (1847),  declares  non-delivery  to  be 
ou\y  primd  facie  evidence  of  fraud.     23  Ark.  128. 

California.  The  sale  is  conclusively  presumed  to  be  fraudulent  unless 
there  be  an  actual  and  continued  change  of  possession.  Civ.  Code,  §  3440. 
See  Watson  v.  Rodgers,  53  Cal.  401 ;  28  lb.  14;  29  lb.  466;  50  lb.  285;  55 
lb.  224;  66  lb.  330;  58  lb.  193;  63  lb.  494;  64  lb.  78;  and  many  other 
cases,  among  the  latest  of  which  is  Young  v.  Poole,  13  Pac.  Rep.  492  (1887). 

Colorado  has  a  similar  statute  to  California.  Oen.  Sts.  of  1883,  §  1523; 
McCraw  v.  Welch,  2  Col.  285  (1874). 

Connecticut.  Ever  since  the  case  of  Patten  v.  Smith,  5  Conn.  196  (1824), 
it  has  been  firmly  maintained  that  continued  possession  is  usually  a  oonclosive 
proof  of  fraud.     See  6  lb.  277;  16  lb.  347;  14  lb.  219,  241;  Osborne  p. 
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TiiUer,  14  lb.  530,  reviewing  the  cases;  20  lb.  23;  21  lb.  615;  31  lb.  495; 
32  lb.  405;  39  lb.  318 ;  40  lb.  452 ;  41  lb.  301 ;  44  lb.  487 ;  48  lb.  258. 

Delaware  has  an  early  statute  (14  Geo.  2)  requiring  a  delivery  to,  and 
continued  possession  by,  the  vendee.  Bowman  v.  Herring,  4  Harr.  458  (1847)  ; 
but  not  in  public  auction  sales.     Perry  v.  Foster,  3  lb.  293. 

Flobida.  Gibson  v.  Love,  4  Fla.  237  (1851),  declares  it  to  be  a  fraud  in 
law.    See  10  lb.  258. 

Georgia  now  follows  the  rule  of  primd  facte  proof  of  fraud  only,  for  the 
jury.  Peck  v.  Land,  2  Kelly,  1  (1847).  6  Ga.  104 ;  8  lb.  557 ;  29  lb.  217 ; 
57  lb.  355. 

Illinois  favors  the  rule  that  it  is  a  fraud  in  law.  Thornton  r.  Davenport, 
1  Scam.  296  (1836).  lb.  301 ;  3  GUm.  464;  18  lb.  396 ;  21  lb.  73 ;  22  lb. 
377;  24  lb.  591 ;  37  lb.  362  ;  78  lb.  492 ;  81  lb.  356;  82  lb.  334;  84  lb. 
474 ;  85  lb.  388 ;  4  Bradw.  876. 

Indiana.  Under  a  statute  (Rev.  Stats,  of  1881,  §  4911)  fraud  is  a  ques- 
tion of  fact,  continued  possession  being  presumed  to  be  fraudulent.  Rose  v. 
Colter,  76  Ind.  590.  88  lb.  310;  57  lb.  274,  374;  27  lb.  29;  9  lb.  88;  4 
Blackf.  26,  35,  420 ;  99  Ind.  548 ;  100  lb.  247 ;  Seavey  v.  Walker,  9  North 
East.  Rep.  347  (1886). 

Iowa.  By  the  Code,  §  1923,  a  sale  is  not  valid  if  the  vendor  retains  posses- 
sion, unless  recorded.  Hesser  v.  Wilson,  36  Iowa,  152.  40  lb.  104;  46  lb. 
577;  47  lb.  418;  50  lb.  174;  51  lb.  655. 

Kansas.  By  statute  the  sale  is  fraudulent  unless  good  faith  and  sufficient 
consideration  are  shown.  Comp.  Laws,  c.  431,  J  3.  When  these  are  both 
shown  the  sale  is  valid,  though  possession  be  retained.  Wolfley  t;.  Rising,  8 
Eans.  297  ;  Phillips  v.  Reitz,  16  lb.  396.  24  lb.  763.  This  is  about  as  sat- 
isfactory a  criterion  as  has  been  anywhere  established. 

Kentxtckt  favors  the  view  that  in  absolute  sales  continued  possession  is  a 
fraud  in  law,  unless  the  sale  is  public  and  the  delivery  impossible.  Hundley  v. 
Webb,  3  J.  J.  Marsh.  643  (1830).  2  Bibb,  101,  605 ;  4  J.  J.  Marsh.  2355 ; 
lb.  545,  574;  3  Dana,  135;  6  lb.  182;  7  lb.  257;  2  B.  Mon.  298;  8  lb. 
Ill ;  1  Duvall,  28 ;  2  Dana,  87  ;  5  Bush,  334 ;  1  lb.  86,  112 ;  78  Kj.  456. 

Louisiana  presumes  ''  simulation  "  from  continued  possession.  Spivey  v, 
Wilson,  31  La.  Ann.  653.    32  lb.  1132. 

Maine,  primd  facie  only.  Reed  v.  Jewett,  5  Greenl.  96,  309.  3  lb.  425  ; 
8  lb.  326 ;  81  Me.  95 ;  89  lb.  496 ;  40  lb.  73  ;  60  lb.  168,  377  ;  64  lb.  74 ; 
70  lb.  504. 

Maryland.  Non-delivery,  unless  the  bill  of  sale  be  recorded,  is  proof  of 
fraud.  See  Bruce  v.  Smith,  3  H.  &  J.  499  (1814)  ;  4  lb.  443;  2  H.  &  J. 
416;  3  Md.  28;  5  Gill,  101 ;  49  Md.  24. 

Massachusetts.  Ever  since  the  case  of  Waite  r.  Hudson,  1  Dane  Ab.  635 
(1792),  it  has  been  uniformly  held  in  Massachusetts  that,  although  continued 
possession  by  the  vendor  is  very  strong  evidence  of  fraud,  it  is  not  conclusive ; 
and  the  vendee  may  prove  that  the  sale  was  bond  fde^  and  for  a  valuable  con- 
sideration, and  that  the  possession  of  the  vendor  was  in  pursuance  of  some 
agreement  not  inconsistent  with  an  honest  transaction.  Brooks  v.  Powers,  15 
Mass.  244  ;  and  see  1  Pick.  399  ;  2  lb.  610 ;  3  lb.  257 ;  4  lb.  104 ;  8  lb.  447 ; 
10  lb.  202 ;  14  lb.  464,  497  ;  2  Met  263 ;  3  lb.  338  ;  4  Gray,  127. 
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Michigan.  It  is  for  the  jury,  and  only  primd  facte  evidenoe  of  fnnd. 
Molitor  V.  Robinson,  40  Mich.  200  (1879)  and  641.     42  lb.  81, 191,  554. 

Minnesota.  Continued  possession  \%  primd  facie  evidence  of  fraud  for  the 
jury.     Blackman  v.  Wheaton,  13  Minn.  326  (1868).     19  lb.  367. 

Mississippi.  Primd  facie  evidence  of  fraud,  and  the  vendee  must  prove 
good  faith.  Carter  v.  Graves,  6  H.  9  (1841).  3  S.  &  M.  614 ;  12  lb.  369; 
5  Cush.  277 ;  42  Miss.  749 ;  46  lb.  309. 

Missouri.  After  much  fluctuation  of  judicial  opinion  and  legislative  eDsct- 
ment,  it  seems  that  continued  possession  is  now  conclusive  evidence  of  fnud. 
See  Claflin  t;.  Rosenberg,  42  Mo.  448  (1868).  43  lb.  593  ;  56  lb.  158 ;  67 
lb.  426 ;  68  lb.  262 ;  2  Mo.  App.  225 ;  3  lb.  472. 

Montana.  Under  Rev.  Sts.  169,  non-delivery  is  conclusive  evidence  of 
fraud.     Butcher  v.  Berry,  13  Pac.  Rep.  45  (1887). 

Nebraska.  By  statute,  possession  is  only  primd  facie  evidence  of  fraud 
for  the  jury,  conclusive  if  not  shown  to  be  in  good  faith.  Robinson  v.  Uhl,  6 
Neb.  333  (1877).     11  lb.  118,  121 ;  Morgan  v.  Bogue,  7  lb.  433. 

Nevada.  The  sale  is  void  unless  there  is  an  actual  and  continued  change 
of  possession.  Carpenter  v.  Clark,  2  Nev.  243.  4  lb.  361 ;  10  lb.  416.  Bat 
if  the  vendee,  having  had  possession,  and  long  afterwards  restores  the  posses- 
sion to  the  vendor,  it  is  not  void  under  the  statute,  but  voidable  if  the  jury  find, 
as  a  fact,  that  it  was  done  with  fraudulent  design.  Chamberlain  v.  Stein,  11 
Nev.  268. 

New  Hampshire  steadily  adheres  to  the  doctrine  of  Edwards  v.  Harben, 
as  stated  in  the  text.  Cobu^n  v.  Pickering,  3  N.  H.  424  (1826).  If  the  ven- 
dee fails  to  explain  the  want  of  change,  it  is  conclusive.  Trask  v.  Bowers,  4 
lb.  145.  8  lb.  288 ;  9  lb.  145  ;  10  lb.  236 ;  22  lb.  7 ;  38  lb.  438 ;  Coolridge 
V,  Melvin,  42  N.  H.  510,  contains  a  valuable  review  of  the  authorities ;  55  lb. 
561 :  56  lb.  253 ;  50  lb.  253 ;  52  lb.  148. 

New  Jerset.  Possession  in  the  vendor  is  primd  fade  evidenoe  of  fraud, 
but  may  be  explained.  Miller  v.  Pancoast,  29  N.  J.  L.  250.  14  lb.  8 ;  12  N. 
J.  Eq.  86. 

New  York,  after  an  interesting  and  spirited  conflict  of  opinion,  seems  to 
have  settled  down  that,  since  Rev.  Sts.  of  1830,  the  possession  raises  a  pre- 
sumption of  fraud,  which  may  be  rebutted  by  evidenoe  of  good  faith,  and  if  any 
such  evidence  be  offered,  the  question  is  for  the  jury.  See  Hanford  v.  Artcher, 
4  Hill,  271  (1842) ;  55  N.  Y.  107 ;  56  lb.  8,  273 ;  77  lb.  461 ;  5  Hun,  277; 
9  lb.  138 ;  23  lb.  218 ;  42  Barb.  194 ;  65  Barb.  359  ;  5  Duer,  220 ;  7  Daly, 
550. 

North  Carolina.  Only  evidence  of  fraud,  not  fraud  in  law.  Rea  v.  Al- 
exander, 5  Ired.  644.    83  N.  C.  470. 

Ohio.  In  sales  of  land  it  has  been  held  only  primd  facie  evidence  of  fraad. 
Barr  v.  Hatch,  3  Ohio,  547  (1828).     16  Ohio  St  88. 

Oregon.  By  statute  non-delivery  is  now  only  primd  fade  fraudulent. 
Civ.  Code,  262;  766  sub  sect.  40;  McCully  v.  Swackhamer,  6  Oreg.  438;  4 
lb.  101. 

Pennsylvania,  among  others,  firmly  declares  that  when  practicable  a  de* 
livery  is  indispensable,  or  the  sale  is  fraudulent  in  law  if  no  honest  or  &ir  rea- 
son can  be  given.     Clow  v.  Woods,  5  S.  &  R.  275  (1819).    10  lb.  419;  2 
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Whart.  302 ;  5  lb.  545 ;  3  Penn.  St  328 ;  8  lb.  407  ;  40  lb.  857  ;  43  lb.  104 ; 
69  lb.  134 ;  73  lb.  378  ;  89  lb.  136  ;  91  lb.  438  ;  94  lb.  156  ;  96  lb.  31 ;  98 
lb.  235.  Tbe  shades  of  opinion  in  this  State  are  various  and  delicate.  As  . 
said  in  Garman  t;.  Cooper,  72  Penn.  St.  32,  the  goods  must  either  pass  away 
from  the  seller  to  the  buyer,  or  the  seller  must  pass  away  from  the  goods  and 
leave  them  in  the  hands  of  the  buyer.  McKibbin  v.  Martin,  64  Penri.  St  352 
(1870),  contains  a  remarkably  clear  and  able  opinion  by  Justice  Sharswood, 
whicb  leaves  little  to  be  said  on  this  subject  Buckley  v.  Duff,  8  Atl.  Rep. 
188  (1887).  But  judicial  sales  do  not  come  under  this  rule.  13  Penn.  St 
515  ;  77  lb.  448  ;  80  lb.  496. 

Rhode  Island.  Retention  of  possession  is  a  badge  of  fraud.  Anthony  t;. 
Wbeaton,  7  R.  I.  490, 582 ;  Meade  v.  Gardnier,  13  lb.  257. 

South  Carolina.  Only  primd  facte  evidence  of  fraud.  Terry  v.  Belcher, 
1  Bailey,  568  (1830),  575.  2  lb.  118 ;  9  Rich.  407  ;  10  lb.  253 ;  Pregnall  v. 
Miller,  21  S.  C.  385  (1884),  reviewing  the  cases. 

Tennrssee.  Now  only  such  primd  facie  evidence  of  fraud  as  to  require 
proof  of  good  faith.  Callen  v.  Thomson,  3  Terg!  475  (1832),  504.  4  lb.  164 ; 
7  lb.  440;  8  Humph.  717;  5  Coldw.  160. 

Texas.  Possession  by  vendor  only  presumptive  evidence  of  fraud,  admit- 
ting explanation.  Bryant  r.  Kelton,  1  Tex.  415,  431  (1846).  2  lb.  279 ;  7 
lb.  33;  19  lb.  272;  21  lb.  228;  23  lb.  51 ;  24  lb.  508;  28  lb.  59;  39  lb 
544  ;  46  lb.  384;  53  lb.  92;  Edwards  v.  Dickson,  2  S.  W.  Rep.  718  (1886). 
Unitbd  States.  Notwithstanding  the  rule  adopted  in  Russell  v.  Hamil- 
ton., 1  Cranch,  the  modern  view  appears  to  be  that  possession  is  primd  facie 
fraaduleut,  but  open  to  proof  of  an  honest  purpose.  Warner  v.  Norton,  20 
How.  460  (1857). 

Vermont  is  also  understood  to  hold  non-delivery  a  conclusive  badge  of 
fraud.  Weeks  t*.  Wead,  2  Aik.  64  (1825),  a  leading  case,  by  Prentiss,  J.  1 
Aik.  116,  162;  5  Vt.  527;  8  Vt.  352;  10  lb.  346;  11  lb.  395,  683;  12 
lb.  515,  653 :  13  lb.  281 ;  14  lb.  141 ;  19  lb.  609 ;  27  lb.  388 ;  33  lb.  332 ; 
46  lb.  65 ;  53  lb.  57,  687.  Whether  there  was  a  change  of  possession  is  a 
question  of  fact  for  the  jury.     Rothschild  v.  Rowe,  44  Vt.  389. 

Virginia.  Here  also,  after  other  views  had  obtained,  it  was  settled  in  1848 
that  possession  is  only  primd  facie  evidence  of  fraud.  Davis  v.  Turner,  4 
Gratt.  422,  containing  a  valuable  examination  of  the  cases  by  Justice  Baldwin. 
And  see  6  lb.  197  ;  11  lb.  778;  26  lb.  563  ;  28  Md.  324. 

Wisconsin.  By  statute,  retention  of  possession  is  primd  facie  fraudulent, 
bat  it  may  be  rebutted.  Bullis  v.  Borden,  21  Wise  501.  15  lb.  221 ;  10  lb. 
91 ;  41  lb.  422. 

In  most  of  these  cases  it  is  understood,  except  where  a  statute  has  differently 

provided,  that,  even  if  the  vendee  does  not  take  immediate  possession,  yet,  if 
be  does  so  before  any  seizure  by  creditors  of  the  vendor,  the  delay  in  doing  so 
is  not  to  be  held  a  fraud. 

As  to  what  constitutes  a  sufficient  delivery,  see  post,  Ch.  2,  on  Delivery. 

As  to  who  are  Creditors.  The  term  includes:  (1.)  Those  whose  claims 
have  fully  matured  before  the  fraudulent  sale.  (2.)  Those  whose  claims  have 
been  created,  but  have  not  fully  matured.  (3.)  Those  whose  claims  originate 
after  the  sale.  (4.)  The  term  ^  creditors  '*  includes  not  only  contract  creditors, 
but  those  whose  claims  arise  out  of  tort,  or  even  some  statute  liability. 
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As  to  those  whose  claims  not  only  originate  but  f ally  mature  before  the  sale, 
it  any  creditors  ever  could  avoid  the  sale,  their  right  to  do  so  is  indisputable; 
but  the  law  is  now  equally  clear  that  creditors  whose  claims  had  been  created, 
but  not  matured,  stand  in  the  same  position.  And  this  class  includes  persons 
who  had  a  valid  tort  claim  against  the  vendor,  but  which  had  not  yet  been 
liquidated,  or  prosecuted  to  judgment ;  especially  where  the  statute  makes  the 
conveyance  void  as  to  creditors  *'  and  others,*'  as  some  do.  Jackson  r.  Myers, 
18  Johns.  425 ;  Fox  t;.  Hills,  1  Day,  295  ;  Ford  v.  Johnston,  7  Hud,  568 ; 
Westmoreland  v.  Powell,  59  6a.  256 ;  Wise  v.  Moore,  31  6a.  148 ;  Wilcox 
V.  Fitch,  20  Johns.  472 ;  Walradt  v.  Brown,  1  6ilman,  397.  (In  Evans  r. 
Lewis,  30  Ohio  St.  11,  such  a  person  wAs  held  to  be  a  '*  subsequent "  creator. 
So  in  Ford  v.  Johnston,  7  Hun,  567.  And  see  Hill  v.  Bowman,  85  Mich.  191.) 
So  as  to  contingent  creditors,  such  as  guarantors  or  sureties,  whose  liability 
had  not  become  fixed  and  absolute  at  the  time  of  sale.  Jackson  v.  Seward,  5 
Cow.  67  ;  Howe  v.  Ward,  4  6reenl.  195.  So  of  a  claim  under  the  bastardy 
act  for  the  support  of  an  illegitimate  child,  when  no  order  of  affiliation  hid 
been  made  at  the  time  of  the  alleged  fraudulent  sale.  Damon  v.  Bryant,  2 
Pick.  411.  So  of  the  claim  of  a  wife  against  the  husband  for  alimony  and 
support  in  a  proceeding  for  divorce,  the  cause  of  which  existed  but  had  not 
been  prosecuted  at  the  time  of  the  sale.  If  she  was  not  strictly  a  creditor  at 
the  time  of  sale,  she  was  one  of  the  ''  others  "  for  whom  the  statute  of  Elisa- 
beth provided.  Livermore  v.  Boutelle,  11  6ray,  217;  Chase  v.  Chase,  105 
Mass.  385  ;  Bayles  v.  Bayles,  1  Coldw.  96.  In  other  words,  the  phrase  **  cred- 
itors "  embraces  all  who  have  a  cause  of  action,  or  embryo  creditors,  as  well  as 
others.  And  see  Mattingly  v,  Wulke,  2  Bradw.  172,  and  cases  cited ;  Welde 
V.  Scotten,  59  Md.  72. 

As  to  creditors  whose  claims  wholly  originate  after  the  alleged  fraudulent 
sale,  the  uniform  rule  is  that,  if  the  conveyance  is  made  with  actual  intent  in 
both  parties  to  defraud  existing  creditors,  it  may  be  avoided  by  subsequent  as 
well  as  by  existing  creditors.  Farkman  v.  Welch,  19  Pick.  237 ;  Day  r. 
Cooley,  118  Mass.  524;  Dodd  v.  Adams,  125  Mass.  398;  Howe  v.  Ward,  4 
6reenl.  95 ;  M'Conihe  v.  Sawyer,  12  N.  H.  396 ;  McLane  v.  Johnson,  43 
Yt.  48,  citing  many  cases ;  Cutler  v.  6rimshaw,  49  N.  H.  100 :  Jones  v. 
King,  86  111.  226 ;  Warren  v.  Williams,  52  Me.  343 ;  Hook  r.  Mowre,  17 
Iowa,  197.  See  Crawford  t;.  Beard,  12  Oreg.  447 ;  Silvernuui  v.  6reaser, 
27  W.  Va.  550. 

Subsequent  bond  fide  purchasers  for  value  of  the  same  vendor  come  in  under 
the  head  of  subsequent  "  creditors  and  others,"  and  may  avoid  a  prior  sale 
made  with  actual  fraudulent  intent  Wads  worth  v,  Hasens,  3  Wend.  412; 
Kimball  v.  Hutchins,  3  Conn.  450 ;  Carter  v.  Castleberry,  5  Ala.  277 ;  Ander- 
son V.  Roberts,  18  Johns.  516.  But  as  to  these  their  title  would  generally  be 
good,  whether  the  first  sale  was  fraudulent  or  not ;  since  a  second  purchaser 
in  good  faith  who  first  obtains  delivery,  always  holds  against  a  former  one 
without  delivery. 

Consequenoes  of  the  Fraud.  That  a  fraudulent  grantee  may  neverthe- 
less, previous  to  any  avoidance  of  his  title  by  creditors  or  purchasers  of  the 
same  vendor,  convey  a  good  title  to  a  bond  fide  purchaser  for  value,  ignorant 
of  the  fraud,  is  now  well-settled  law.     Anderson  v.  Roberts,  18  Johns.  513; 
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Hoffman  v.  Noble,  6  Met.  68 ;  Jackson  v.  Hennj,  10  Johns.  187 ;  Green  v. 
Tanner,  8  Met  411 ;  Jackson  v,  Walch,  14  Johns.  415  ;  Neal  r.  Williams,  18 
Me.  391  ;  Sleeper  v.  Chapman,  121  Mass.  404 ;  Neal  v.  Gregory,  19  Fla.  356  ; 
Comey  v.  Pickering,  63  N.  H.  126;  Zoeller  v.  Riley,  100  N.  Y.  102 ;  Gordon 
V.  Bitenour,  87  Mo.  54 ;  Lehman  v,  Kelly,  68  Ala.  192.  But  if  the  sub-ven- 
dee has  knowledge  of  the  frand  in  both  parties  to  the  original  sale,  his  title  i^ 
defective.  Smith  t^.  Conkwright,  28  Minn.  23.  If  the  first  vendee  has  no 
knowledge  of  any  fraudulent  intent  in  the  vendor,  he  acquires  so  perfect  a  title 
that  he  can  convey  a  good  Utle  to  one  who  did  have  notice  of  such  fraud. 
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SECTION  I.  —  AT  COMMON  LAW. 

§  503.  The  contract  of  sale,  like  all  other  contracts,  is  void  when 
entered  into  for  an  illegal  consideration,  or  for  purposes  violative  of 
good  morals,  or  prohibited  by  the  lawgiver.  The  thing  sold  may  be 
such  as  in  its  nature  cannot  form  the  subject  of  a  valid  contract  of 
sale,  as  an  obscene  book  or  an  indecent  picture,  which  are  deemed  by 
the  common  law  to  be  evil  and  noxious  things.  The  article  sold 
may  be  in  its  nature  an  innocent  and  proper  subject  of  commercial 
dealings,  as  a  drug,  but  may  be  knowingly  sold  for  the  purpose,  pro- 
hibited by  law,  of  adulterating  food  or  drink.     Or  the  sale  may  be 
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prohibited  by  statute  for  reyenne  purposes,  or  other  motives  of  public 
policy.  In  all  these  cases  the  law  permits  neither  party  to  maintain 
an  action  on  such  a  sale. 

§  503  a.  It  is  important,  however,  to  observe  that,  although  the 
Courts  will  not  entertain  an  action  either  to  enforce  an  unlawful  agree- 
ment or  to  have  an  unlawful  agreement  set  aside  after  it  has  been 
executed^  yet  if  money  has  been  paid,  or  goods  have  been  delivered, 
under  an  unlawful  agreement,  which  remains  in  other  respects  execur 
tory^  the  party  paying  the  money  or  delivering  the  goods  may  repu- 
diate  the  transaction,  and  recover  back  his  money  or  goods.  The 
action  is  then  founded,  not  upon  the  unlawful  agreement,  but  upon  its 
disaffirmance.  Thus,  in  Taylor  v.  Bowers,^  the  plaintiff  had  assigned 
and  delivered  goods  to  one  Alcock  for  the  purpose  of  defrauding  his 
(the  plaintiff's)  creditors.  Alcock  without  the  plaintiff's  assent  exe- 
cuted a  bill  of  sale  of  the  goods  to  the  defendant,  who  was  aware  of 
the  ill^al  transaction.  It  was  held  that  the  plaintiff  was  entitled  to 
repudiate  the  transaction,  and  recover  his  goods  from  the  defendant. 
Mellish,  L.  J.,  said,  *^  If  money  is  paid  or  goods  delivered,  for  an 
ill^al  purpose,  the  person  who  bad  so  paid  the  money  or  delivered  the 
goods  may  recover  them  back  before  the  illegal  purpose  is  carried  out ; 
but  if  he  waits  till  the  illegal  purpose  is  carried  out,  or  if  he  seeks  to 
enforce  the  illegal  transaction,  in  neither  case  can  he  maintain  an 
action." 

The  law  has  very  recently  been  laid  down  to  the  same  effect  by  the 
Supreme  Court  of  the  United  States.^ 

§  504.  The  subject  will  be  considered  in  two  parts :  1st,  with  refer- 
ence to  the  common  law ;  2d,  the  Acts  of  Parliament. 

At  common  law  the  rule  is  invariable :  Ex  turpi  causd  non  oritur 
actio.  And  this  rule  is  as  applicable  to  a  statement  of  defence  as  to  a 
statement  of  claim  ;  for,  as  was  said  by  Lord  Mansfield  in  Moutefiori 
V.  Montefiori,'  ^*  no  man  shall  set  up  his  own  iniquity  as  a  defence  any 
more  than  as  a  cause  of  action."  ^  Sales  are  therefore  void,  and  neither 
party  can  maintain  an  action  on  them,  if  the  thing  sold  be  contrary  to 
good  morals  or  public  decency.  Sales  of  an  obscene  book,^  and  of  in- 
decent prints  or  pictures,®  have  been  held  ill^al  and  void  at  common 
law.^ 

§  505.  Even  where  part  only  of  the  consideration  of  a  contract  is 
ill^al,  the  whole  contract  is  void  and  cannot  be  enforced.  This  was 
treated  as  established  law  by  Tindal,  C.  J.,  in  Waite  t;.  Jones,^  on  the 

1  1  Q.  B.  D.  291,  C.  A.,  and  see  Symons  v,  ^  Poplett  v.  Stockdale,  Rj.  &  Moo.  337. 

Bngbea,  2  Bq.  475,  479.  «  Fores  v,  Johns,  4  Esp.  97. 

3  Spring  Co.  v.  Knowlton,  18  Otto,  49.  ^  As  to  immoral  considerations,  gee  per 

*  Woo.  £1.  363;  and  see  also  Doe  d,  Rob-  Lord  Selbome  in  Ayerst  v.  Jenkins,  16  £q.  at 
erto  V.  Roberts,  2  B.  &  Aid.  867.  p.  282. 

*  See  the  anthorities  collected  in  the  notes  *  1  Bing.  N.  C.  656. 
to  the  leading  ease  of  Collins  v.  Blantem,  in 

1  Sm.  L.  C.  8th  ed.  887. 
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authority  of  Featherston  v,  Hutchinson,^  and  was  affirmed  by  all  the 
judges  who  delivered  opinions  in  the  Exchequer  Chamber  in  Jones  r. 
Waite.2 

But  it  is  necessary  to  distinguish  the  case  where  part  of  the  consid- 
eration for  a  contract  is  illegal  and  the  contract  is  rendered  void  in  its 
entirety,  from  one  where  the  contract  is  in  its  nature  separable  into 
distinct  parts  and  the  consideration  for  one  part  is  illegal.  In  the 
latter  case,  if  it  is  clear  on  the  face  of  the  agreement  that  the  parties 
intended  it  to  be  carried  into  effect  piecemeal,  the  illegality  of  the  con- 
sideration for  one  part  will  not  prevent  the  other  legal  part  of  the  con- 
tract from  being  enforced.' 

In  Scott  V.  Gillmore/  a  bill  of  exchange  was  held  void  where  part 
of  the  consideration  was  for  spirits  sold  in  violation  of  the  Tippling 
Acts.  But,  in  Crookshank  v.  Rose,^  where  the  action  was  brought  on 
a  promissory  note  and  a  bill  of  exchange  given  at  the  same  time  in 
payment  of  a  sailor^s  bill  to  his  landlord,  in  which  were  items  for 
spirits  sold  illegally,  it  appeared  that  the  whole  amount  of  the  charge 
for  spirits  was  less  than  either  of  the  two  securities  ;  and  Lord  Tente^ 
den  held  that  one  security  might  be  recovered,  because  the  plaintiff 
had  the  right  to  appropriate  the  other  to  all  the  illegal  chaises,  which 
it  was  more  than  sufficient  to  cover. 

And  the  principle  does  not  apply  to  cases  in  which  the  Court  deter- 
mines covenants  in  restraint  of  trade  to  be  illegal  because  unreason- 
able ;  for  in  such  cases  the  Courts  will  enforce  the  covenants  so  far  as 
reasonable,  and  reject  only  the  excess.® 

§  606.  The  sale  of  a  thing,  in  itself  an  innocent  and  proper  article 
of  commerce,  is  void  when  the  vendor  sells  it  knowing  that  it  is  in- 
tended to  be  used  for  an  immoral  or  illegal  purpose.  In  several  of  the 
earlier  cases  something  more  than  this  mere  knowledge  was  held  neces> 
sary,  and  evidence  was  required  of  an  intention  on  the  vendor's  part 
to  aid  in  the  illegal  purpose,  or  profit  by  the  immoral  act.  The  later 
decisions  overrule  this  doctrine,  as  will  appear  by  the  authorities  now 
to  be  reviewed. 

In  Faikney  v.  Reynous,^  which  came  before  the  King's  Bench  in 
1767,  a  party  had  paid,  at  the  request  of  another,  money  on  a  coo- 
tract  which  was  illegal,  and  sued  for  its  recovery.  Judgment  was 
given  for  the  plaintiff,  Lord  Mansfield  saying :  ^^  One  of  these  two 
persons  has  paid  money  for  the  other,  and  on  his  account,  and  he  gives 

1  Cro.  Eliz.  199.  «  S  Taunt.  226. 

3  5  Bing.  N.  C.  841.     See,  also,  ShackeU  «  5  C.  &  P.  19. 

V.  Rozier,  2  Bing.  N.  C.  634 ;   Hopkins  v,  *  See  the  cases  of  Mallan  o.  May,  Green  v. 

Prescott,  4  C.  B.  578 ;  and  Harrington  v.  Price,  and  others,  cited  paat,  "  Bortraints  of 

The  Victoria  Graving  Dock  Co.  3  Q.  B.  D.  Trade,"  p.  517. 

549.  f  4  Barr.  2070. 

*  Odessa  Tramways  Co.  v.  Mendel,  8  Ch. 
D.  235,  C.  A. 
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him  his  hond  to  secure  the  repayment  of  it.  This  is  not  prohibited. 
ffe  is  not  eaneemed  in  the  use  which  the  other  makes  of  the  money J*^ 

This  case  was  followed,  in  ITSO,  by  the  judges  in  Petrie  v.  Han- 
nay,^  but  with  evident  reluctance  and  many  expressions  of  hesitation, 
especially  by  Lord  Eenyon.  Much  stress  was  laid,  in  both  decisions, 
upon  a  supposed  distinction  between  the  law  applicable  to  the  case 
of  a  contract  which  was  malum  in  se  and  one  which  was  malum  pro- 
hibitum. 

These  two  cases  were  repeatedly  questioned  and  disapproved,  as 
will  be  seen  by  reference  to  Booth  v.  Hodgson,^  Aubert  v.  Maze,^ 
Mitchell  V.  Cockbum,*  Webb  v.  Brooke,^  and  Langton  v,  Hughes ;  • 
and  in  these,  as  well  as  in  many  subsequent  cases,  the  distinction 
drawn  between  a  thing  malum  in  se  and  malum  prohibitum  was  over- 
ruled. 

§  607.  In  1808,  the  case  of  Bowry  v.  Bennet^  was  tried  before 
Lord  Elleuborough.  A  prostitute  was  sued  for  the  value  of  clothes 
furnished,  and  pleaded  that  the  plaintiff  well  knew  her  to  be  a 
woman  of  the  town,  and  that  the  clothes  in  question  were  for  the 
purpose  of  enabling  her  to  pursue  her  calling.  His  lordship  said: 
^^  It  must  not  only  be  shown  that  he  had  notice  of  this,  but  that  he  es^ 
pected  to  be  paid  from  the  profits  of  the  defendants  prostitution^  and 
that  he  sold  the  clothes  to  enable  her  to  carry  it  on,  so  that  he  might 
appear  to  have  done  something  in  furtherance  of  it.^^ 

In  1813,  Hodgson  v.  Temple  ®  was  decided.  There  the  action  was 
for  the  price  of  spirits  sold  with  the  knowledge  that  defendant  in- 
tended to  use  them  illegally.  There  was  a  verdict  for  plaintiff,  and  a 
motion  for  new  trial  was  refused  by  the  Court,  Sir  James  Mansfield 
saying  :  ^*  This  would  be  carrying  the  law  much  further  than  it  has 
ever  yet  been  carried.  The  merely  selling  goods,  knowing  that  the 
buyer  will  make  an  illegal  use  of  them^  is  not  sufficient  to  deprive  the 
vendor  of  his  just  right  of  payment,  but,  to  effect  that,  it  is  necessary 
that  the  vendor  should  be  a  sharer  in  the  illegal  transaction^ 

This  decision  was  given  in  November,  1813,  and  is  the  more  re- 
markable because  the  case  of  Langton  v.  Hughes^  had  been  decided 
exactly  to  the  contrary  in  the  King's  Bench,  in  the  month  of  June,  in 
the  same  year,  and  was  not  noticed  by  the  counsel  or  the  Court  in 
Hodgson  V.  Temple.  Langton  v.  Hughes  was  first  tried  before  Lord 
Elleuborough  at  Nisi  Prius.     It  was  an  action  for  the  price  of  drugs 

3  T.  R.  41 S.  there  cited  in  argoment ;  Girardey  v,  Rich- 

6  T.  R.  405.  ardflon,  I  Esp.  13 ;  Jenningt  v.  Throgmor- 

2  Bos.  &  P.  371.  ton,  Ry.  &  Moo.  251 ;  Appleton  r.  Campbell, 

2  H.  Bl.  379.  2  C.  &  P.  347  ;  and  Smith  v.  White,  1  Eq. 

3  Taunt.  6.  626 ;  35  L.  J.  Ch.  454. 
1  M.  &  8.  594.  «  5  Tannt.  I  SI. 
1  Camp.  348.    See,  alto,  Lloyd  v.  John-        *  1  M.  &  S.  598. 

Km,  1  B.  &  P.  340 ;  and  Crhp  v.  Chnxehill, 

80 
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sold  to  the  defendants,  who  were  brewers,  the  plaintifib  knowing  that 
defendants  intended  to  use  the  drugs  for  mixing  with  beer,  a  use  pro- 
hibited by  statute.  His  Lordship  charged  the  jury  that  the  plain- 
tiffs, in  selling  drugs  to  the  defendants^  knowing  that  they  were  to  he 
used  contrary  to  the  statute^  were  aiding  them  in  the  breaeh  of  that  Act, 
and  therefore  not  entitled  to  recoTer.  He,  however,  reserved  the 
point.  The  ruling  was  maintained  by  all  the  judges,  and  it  was  dis- 
tinctly asserted  as  the  true  principle,  that  ^  parties  who  seek  to  en- 
force a  contract  for  the  sale  of  articles  which  in  themselves  are  per- 
fectly innocent,  but  which  were  sold  with  a  knowledge  that  they  were 
to  be  used  for  a  purpose  which  is  prohibited  by  lawy  are  not  entitled  to 
recover."  ^ 

§  508.  The  leading  case  of  Cannan  v.  Bryce  ^  was  decided  in  the 
King's  Bench  in  1819.  The  question  was  whether  money  lent  for  the 
purpose  of  enabling  a  party  to  pay  for  losses  and  compounding  differ- 
ences on  illegal  stock  transactions  could  be  recovered.  All  the  pre* 
vious  cases  were  reviewed,  and  the  Court  took  time  to  consider.  The 
opinion  was  delivered  by  Abbott,  C.  J.,  and  the  principle  was  stated 
as  follows :  '^  The  statute  in  question  has  absolutely  prohibited  the 
payment  of  money  for  compounding  differences  (i,  e.  in  stock  bar- 
gains)  ;  it  is  impossible  to  say  that  making  such  payment  is  not  an 
unlawful  act ;  and  if  it  be  unlawful  in  one  man  to  pay,  how  can  it  be 
lawful  for  another  to  furnish  him  with  the  means  of  payment  ?  It 
will  be  recollected  that  I  am  speaking  of  a  case  wherein  the  means 
were  furnished  with  a  fiUl  knowledge  of  the  object  to  which  they  were 
to  be  applied^  and /or  the  express  purpose  of  accomplishing  that  object^^ 
The  money  lent  was,  therefore,  held  not  recoverable.  The  case  of 
Langton  t;.  Hughes  was  approved  and  followed,  while  Faikney  v.  Rey- 
nous  and  Petrie  v.  Hannay  were  practically  overruled,  and  the  distinc- 
tion between  malum  prohibitum  and  malum  in  se  pointedly  repudiated. 

In  McKinnell  v.  Robinson,^  in  the  Exchequer,  in  1838,  it  was  held, 
that  money  knowingly  lent  for  gambling  at  a  game  prohibited  by  law 
could  not  be  recovered ;  the  case  of  Cannan  v.  Bryce  being  referred  to 
by  the  Court  as  the  decisive  authority  on  this  subject. 

§  509.  The  latest  case,  that  of  Pearce  v.  Brooks,^  was  decided  in 
the  same  Court  in  1866.  The  plaintiff  had  supplied  a  brougham  to  a 
prostitute.  The  evidence  showed  that  the  plaintiff  knew  the  defend- 
ant to  be  a  prostitute,  but  there  was  no  direct  evidence  that  plaintiff 
knew  that  the  brougham  was  intended  to  be  used  for  the  purpose  of 
enabling  the  defendant  to  follow  her  vocation ;  and  there  was  no 
evidence  that  plaintiff  expected  to  be  paid  out  of  the  wages  of  prosti- 

1  Per  Le  Blanc,  J.    And  see  the  strong  *  S  M.  &  W.  435. 

observations  of  Eyre,  C.  J.,  in  Lightfoot  v.  <  L.  R.  1  Ex.  212.    See,  also»  Taylor  p. 

Tennant,  I  B.  &  P.  551.  Chester,  L.  R.  4  Q.  B.  809,  and  Begott  v. 

s  S  B.  &  Aid.  179.  Amott,  Ir.  B.  2  C.  L.  1. 
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tntion.  The  jury  found  that  the  defendant  did  hire  the  brougham  for 
the  purpose  of  her  prostitution,  and  that  the  plaintiff  knew  it  was 
supplied  for  that  purpose.  It  was  held^  First,  not  necessary  to  show 
that  plaintiff  expected  to  be  paid  from  the  proceeds  of  the  immoral 
act;  Secondly,  that  the  knowledge  by  the  plaintiff  that  the  woman 
was  a  prostitute  heiiig  proven^  the  jury  were'  authorized  in  inferring 
that  the  plaintiff  also  knew  the  purpose  for  which  she  wanted  an  orna- 
mental bro7igham ;  and,  thirdly,  that  this  knowledge  was  sufficient  to 
render  the  contract  void^  on  the  authority  of  Cannan  v.  Bryce,  which 
was  rec(^ized  as  the  leading  case  on  the  subject. 

§  509  a.  In  a  recent  case,  the  Supreme  Court  of  the  United  States 
held,  that  a  purchaser  of  cotton  from  the  Government  of  the  Confed- 
erate States,  who  knew  that  the  purchase-money  went  to  sustain  the 
rebellion,  was  not  entitled  to  the  proceeds  of  the  cotton  which  had 
been  captured  and  sold  by  the  Government  of  the  United  States  un- 
der the  Captured  and  Abandoned  Property  Act,  1868.  The  question 
involved,  however,  seems  rather  to  be  one  of  ownership  than  of  con- 
tract.    See  the  dissenting  judgment  of  Field,  J.^ 

§  510.  By  the  common  law,  a  sale  to  an  alien  enemy  is  void,  all 
commercial  intercourse  being  strictly  prohibited  with  an  alien  enemy, 
save  only  when  specially  licensed  by  the  sovereign.^ 

Smuggling  contracts  are  also  illegal,  and  where  a  party  in  England 
sent  an  order  to  Guernsey  for  goods,  which  were  to  be  smuggled  into 
this  country,  the  Court  held  that  the  plaintiffs,  who  were  Englishmen, 
residing  here,  and  partners  of  the  vendor  in  Guernsey,  were  not  en- 
titled to  recover.^  This  case  was  followed  in  Clugas  v,  Penaluna.^  But 
where  the  plaintiff,  a  foreigner,  sold  goods  abroad  to  the  defendant, 
knowing  his  intention  to  smuggle  them,  but  having  no  concern  in  the 
smuggling  scheme  itself,  the  Court  of  King's  Bench  held,  that  the  sale 
was  complete  abroad ;  was  governed  by  foreign  law ;  was  not  immoral 
nor  illegal  there^  because  no  country  takes  notice  of  the  revenue  laws 
of  another ;  that  the  goods  were  not  sold  to  be  delivered  in  England, 
but  were  actually  delivered  in  the  foreign  country,  and  that  the  plain- 
tiff was  therefore  entitled  to  recover.^ 

§  511.  In  Waymell  v.  Reed,^  the  goods  were  sold  abroad,  and  plain- 
tiff invoked  the  decision  in  Holman  v.  Johnson,  but  was  not  per- 
mitted to  recover,  because  he  had  aided  the  purchaser  in  hb  smuggling 
purposes  by  packing  the  goods  in  a  particular^manner,  so  as  to  evade 
the  revenue. 

In  Pellecat  v.  Angell,^  the  subject  again  came  before  the  Exchequer 
Conrt,  and  the  previous  decisions  were  followed,  the  Court  pointing 

1  Spiott  V,  United  States,  20  WaU,  459.  «  4  T.  R.  466. 

See,  also,  Hananer  v,  Doane,  IS  Wall.  342;  ^  Holman  v.  Johnson,  1  Cowp.  341. 

Hananer  v.  Woodrnff,  15  WalL  439.  *  T.  R.  599. 

3  Bnndon  v.  Neebitt,  6  T.  R.  S3.  ?  S  C,  M.  &  R.  311. 

•  Biggs  V.  Lawrence,  3  T.  R.  454. 
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oat  that  the  true  distinction  was  this :  Where  the  foreigner  takes  an 
actual  part  in  the  illegal  adventure,  as  in  packing  the  goods  in  prohib- 
ited parcels,  or  otherwise,  the  contract  will  not  be  enforced ;  bat  the 
mere  sale  of  goods  by  a  foreigner  in  a  foreign  country,  made  with  the 
knowledge  that  the  buyer  intends  to  smu^le  them  into  this  country, 
is  not  illegal,  and  may  be  enforced.^ 

§  512.  At  common  law,  also,  certain  contracts  are  prohibited  as 
being  against  public  policy.  Most  of  these  are  not  properly  within 
the  scope  of  this  treatise,  such  as  contracts  in  restraint  of  marriage; 
marriage  brokage  contracts  ;  contracts  compounding  felonies,  &c 
Confining  our  attention  to  sales  illegal  at  common  law,  because  con- 
travening or  supposed  to  contravene  considerations  of  public  policy,  it 
is  impossible  not  to  be  impressed  with  the  force  of  the  obserTations 
made  by  the  judges  in  Richardson  y.  Mellish,^  and  by  Lord  Campbell 
in  Hilton  v.  Eckersley,^  as  well  as  the  striking  illustrations  presented 
in  the  reports,  of  the  justice  of  their  strictures.  Best,  C.  J.,  said : 
^^  I  am  not  much  disposed  to  yield  to  arguments  of  public  policy :  I 
think  the  Courts  of  Westminster  Hall  (speaking  with  deference,  as  an 
humble  individual  like  myself  ought  to  speak,  of  the  judgments  of 
those  who  have  gone  before  me)  have  gone  much  further  than  they 
were  warranted  in  going  on  questions  of  policy.  They  have  taken  on 
themselves  sometimes  to  decide  doubtful  questions  of  policy,  and  they 
are  always  in  danger  of  so  doing,  because  courts  of  law  look  only  at 
the  particular  case,  and  have  not  the  means  of  bringing  before  them 
all  those  considerations  which  enter  into  the  judgment  of  those  who 
decide  on  questions  of  policy.  •  .  •  I  admit  that  if  it  can  be  clearly 
put  upon  the  contravention  of  public  policy,  the  plaintiff  cannot  suc- 
ceed :  but  it  must  be  unquestionable ;  there  must  be  no  doubt."  Bur- 
roughs, J.,  joined  in  the  protest  of  the  Chief  Justice  ^'against  arguing 
too  strongly  upon  public  policy  :  it  is  a  very  unruly  horse,  and  when 
once  you  get  astride  it,  you  never  know  where  it  will  carry  you.  It 
may  lead  you  from  the  sound  law.  It  is  never  argued  at  all  but  when 
other  points  fail." 

§  613.  In  Hilton  v.  Eckersley,^  the  judges  differed  in  opinion  as  to 
what  public  policy  really  was  in  the  case  before  them ;  and  Lord 
Campbell  said :  <^  I  enter  upon  such  considerations  with  much  reluc- 
tance, and  with  great  apprehension,  when  I  think  how  different  gen- 
erations of  judges,  and  different  judges  of  the  same  generation,  have 
differed  in  opinion  upon  questions  of  political  economy  and  other 
topics  connected  with  the  adjudication  of  such  cases ;  and  I  cannot 
help  thinking  that,  where  there  is  no  illegality  in  bonds  and  other  in- 

1  See  Westlake,  Priyate  International  Law       *  24  L.  J.  Q.  B.  858 ;  6  E.  &  &  47. 
•(1880),  §  203.  *  24L.J.Q.B.858;  6S.&B.47. 

>  2  Bing.  242. 
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sfaroments  at  common  law,  it  would  have  been  better  that  our  coarte 
of  jnstice  had  been  required  to  give  effect  to  them,  nnleas  where  they 
are  avoided  by  Act  of  Parliament." 

§  513  a.  There  is  now  a  strong  tendency  towards  controlling  the 
exercise  of  jadicial  discretion  in  laying  down  fresh  principles  of  public 
policy,  and  towards  limiting  the  application  of  the  doctrine  to  certain 
well-known  classes  of  contracts,  and  to  such  contracts  as  may  from 
time  to  time  be  held  by  analogy  to  fall  within  those  classes.  In  a  re- 
cent case  Jessel,  M.  R.,  said  :  '*  It  must  not  be  foigotten  that  you  are 
not  to  extend  arbitrarily  those  rules  which  say  that  a  given  contract  is 
▼oid  as  being  against  public  policy,  because,  if  there  is  one  thing  which 
more  than  another  public  policy  requires,  it  is  that  men  of  full  age 
and  competent  understanding  shall  have  the  utmost  liberty  of  con- 
tracting, and  that  their  contracts,  when  entered  into  freely  and  vol- 
ontarily,  shall  be  held  sacred,  and  shall  be  enforced  by  Courts  of 
Justice.  Therefore  you  have  this  paramount  public  policy  to  con- 
sider, that  you  are  not  lightly  to  interfere  with  this  freedom  of  con- 
tract.^ 

§  614.  An  illustration  of  the  justice  of  these  remarks  is  to  be  found 
in  the  radical  change  of  public  opinion,  and  of  the  law,  upon  the  sub- 
jects of  forestalling,  regrating,  and  engrossing,  which  were  reprobated 
by  the  common  law  as  against  public  policy,  and  punished  as  crimes. 
Forestalling  was  the  buying  or  contracting  for  any  merchandise  or  vic- 
tual coming  in  the  way  to  market,  or  dissuading  persons  from  bring- 
ing their  goods  or  provisions  there,  or  persuading  them  to  enhance 
the  price  there.  Regrating  was  the  buying  of  corn  or  any  other  dead 
victual  in  any  market  and  selling  it  again  in  the  same  market,  or 
within  four  miles  of  the  place.  Engroeeing  was  the  getting  into  one's 
possession  or  buying  up  large  quantities  of  com  or  other  dead  victuals 
with  intent  to  sell  them  again.'  In  The  King  v.  Waddington,^  the 
defendant  was  sentenced  to  a  fine  of  500Z.  and  four  months'  imprison- 
ment (i.  e.  a  further  term  of  one  month  in  addition  to  his  previous 
confinement  of  three  months),  for  the  offence  of  trying  to  raise  the 
prioe  of  hops  in  the  market  by  telling  sellers  that  hops  were  too  cheap, 
and  planters  that  they  had  not  a  fair  price  for  their  hops ;  and  con- 
tracting for  one-fiith  of  the  produce  of  two  counties  when  he  had  a 
stock  in  hand  and  did  not  want  to  buy,  but  merely  to  speculate  how 
he  could  enhance  the  prioe.  Lord  Kenyon  made  many  observations 
on  the  sul^ect  of  public  policy,  discussed  the  doctrine  of  free  trade, 
referred  to  his  study  of  Smith's  Wealth  of  Nations,  and  other  writings 
on  political  economy,  and  declared  that  the  defendant's  was  ^  an  of- 

1  The   Printing   and   Nnmerical  Ck>.  v.  «  4  Black.  Qom.  158;  and  Mr.  Chittj'a 

Sampson,  19  Eq.  at  p.  465,  adopted  by  Frj,  note,  ed.  1844. 

J.,  in  RouOlon  v.  RonaiUon,  14  Ch.  D.  at  *  1  Bast^  148. 
p.  365. 
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fence  of  the  greatest  magnitude ;  "  that  ^^  no  defence  coald  be  made 
for  such  conduct ;  "  that  the  policy  of  the  common  law,  which  he  de- 
clared to  be  still  in  force  on  this  subject,  was  ^^  to  provide  for  the  wants 
of  the  poor  labouring  classes  of  the  country ;  and  if  humanity  alone 
cannot  operate  to  this  end,  interest  and  policy  must  compel  our  atten- 
tion to  it."  The  passing  of  sentence  was  postponed  to  the  next  term, 
and  Grose,  J.,  in  delivering  the  opinion  of  the  Court,  said :  "  It  would 
be  a  precedent  of  moit  awful  moment  for  this  Court  to  declare  that 
hops,  which  are  an  article  of  merchandise,  and  which  we  are  com- 
pelled to  use  for  the  preservation  of  the  common  beverage  of  the  peo- 
ple of  this  country,  are  not  an  article  the  price  of  which  it  is  a  crime, 
by  undue  means,  to  enhance." 

§  515.  The  common-law  rules  on  the  subject  of  these  offences  were 
abolished  by  the  statute  7  &  8  Vict.  c.  24,  and  although  no  legislation 
on  the  subject  has  taken  place  in  America,  Mr.  Story  says :  ^  "  These 
three  prohibited  acts  are  not  only  practised  every  day,  but  they  are 
the  very  life  of  trade,  and  without  them  all  wholesale  trade  and  job- 
bing would  be  at  an  end.  It  is  quite  safe,  therefore,  to  consider  that 
they  would  not  now  be  held  to  be  against  public  policy." 

Notwithstanding  these  observations,  it  is  quite  beyond  doubt  that 
there  are  various  well-defined  cases  where  contracts  of  sale  are  still  held 
illegal  at  common  law  as  being  violative  of  public  policy  and  the  inter- 
ests of  the  state.  These  are  chiefly  —  1st.  Contracts  for  the  sale  of 
offices  or  the  fees  or  emoluments  of  office ;  2d.  Contracts  of  sale  in  re- 
straint of  trade ;  and  8d.  Contracts  for  the  sale  of  lawsuits,  or  interests 
in  litigation. 

§  516.  Contracts  for  the  sale  or  transfer  of  public  offices  or  appoint- 
ments, or  the  salary,  fees,  or  emoluments  of  office,  have  in  many  cases 
been  prohibited  by  statute,  as  will  presently  be  shown  ;  but  by  com* 
mon  law  antecedent  to  these  enactments,  such  sales  were  held  to  be 
subversive  of  public  policy,  as  opposed  to  the  interests  of  the  people 
and  to  the  proper  administration  of  government.  NvUd  alia  re  magi$ 
JRomana  respublica  interiit^  quam  quod  magistratUg  officia  venalia  erant, 
Co.  Litt.  234  a.  The  Courts  have  reprobated  every  species  of  traffic 
in  public  office,  and  of  bargains  in  relation  to  the  profits  derived  from 
them.  Thus,  in  Garforth  v.  Fearon,^  the  Common  Pleas  held,  in  1787, 
that  an  agreement,  whereby  the  defendant  promised  to  hold  a  public 
office  in  the  Customs  in  trust  for  the  plaintiff,  and  to  permit  the  plain- 
tiff to  appoint  the  deputies  and  receive  all  the  emoluments  of  the  place, 
was  illegal  and  void.  Lord  Loughborough  observing  that  the  effect  was 
to  make  the  plaintiff  ^^  the  real  officer,  but  not  accountable  for  the  due 
execution  of  it ;  he  may  enjoy  it  without  being  subject  to  the  restraints 
imposed  by  law  on  such  officers,  for  he  does  not  appear  as  such  officer; 

he  may  vote  at  elections,  may  exercise  inconsistent  trades,  may  act  as 

« 

^  Stoiy  on  Sales,  §  490.  ^  1  H7.  Bl.  SS7. 
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a  magiBtrate  in  affairs  concerning  the  revenue,  may  sit  in  Parliament, 
and  he  will  be  safe  if  he  remains  undiscovered.  If  extortion  be  com- 
mitted in  the  office  by  those  appointed,  the  profits  of  that  extortion 
redound  to  him,  but  he  escapes  a  prosecution ;  for,  not  being  the  acting 
officer,  he  does  not  appear  upon  the  records  of  the  Exchequer,  and  is 
not  liable  to  the  disabilities  imposed  by  the  statute  on  officers  guilty 
of  extortion,  who  are  incapacitated  to  hold  any  office  relating  to  the 
revenue.  Whether  a  trust  can  be  created  in  such  an  office  is  for  the 
consideration  of  the  Court  in  which  the  suit  was  originally  brought. 
The  only  question  in  this  Court  is,  whether  the  agreement  springing 
out  of  such  a  transaction  can  support  an  action  ?  " 

In  Parsons  v.  Thompson,^  in  1790,  the  same  Court  held  illegal  a  bar- 
gain by  which  the  plaintiff,  a  master  joiner  in  his  majesty's  dockyard 
at  Chatham,  agreed  to  apply  for  superannuation  on  condition  that  the 
defendant,  if  successful  in  obtaining  his  place,  would  share  the  profits 
with  the  plaintiff.  In  this  case  stress  was  laid  on  the  fact  that  the 
bargain  was  unknown  to  the  person  having  the  power  to  appoint. 

§  517.  In  equity,  a  perpetual  injunction  was  granted  against  enfor- 
cing a  bond  for  the  purchase  of  an  office,  as  opposed  to  public  policy, 
although  the  sale  was  not  within  the  prohibitions  of  the  statutes.^ 
And  in  Law  v.  Law,'  a  bond  was  held  illegal  by  which  a  party  cove- 
nanted to  pay  \0l,  per  annum,  as  long  as  he  enjoyed  an  office  in  the 
excise,  to  a  person  who  by  his  interest  with  the  commissioners  had  ob- 
tained the  office  for  him. 

§  518.  In  Blachford  v.  Preston,^  the  sale  by  the  owner  of  a  ship  in 
the  East  India  Company's  service,  of  the  place  of  master  of  the  vessel, 
was  held  illegal,  as  being  in  violation  of  the  laws  and  regulations  of 
the  company,  and  of  public  policy,  and  Lord  Eenyon  said  :  ^*  There  is 
no  rule  better  established  respecting  the  disposition  of  every  office  in 
which  the  public  are  concerned  than  this,  detur  digniori  ;  on  principles 
of  public  policy,  no  money  consideration  ought  to  influence  the  ap- 
pointment to  such  offices." 

In  Card  v.  Hope,^  the  Court  went  further,  and  not  only  affirmed 
the  doctrine  of  Blachford  v.  Preston,  but  expressed  a  strong  opinion 
that  the  majority  of  the  owners  of  any  ship,  whether  in  public  or  pri- 
vate service,  who  had  the  right  to  appoint  the  officers,  could  not  make 
sale  of  an  appointment,  because  public  policy  gives  every  encourage- 
ment to  shipping  in  this  country,  and  the  power  of  appointing  the 
officer  without  the  consent  of  the  minority,  carries  with  it  the  duty  of 
exercising  impartial  judgment  in  regard  to  the  office,  ut  detur  digniori. 

In  Harrington  v.  Du  Chastel,^  Lord  Thurlow  held  illegal  a  bargain 

1  1  Hy.  BL  822.    See,  also,  Waldo  v.  Mar-  *  S  P.  Wms.  891. 

tin,  4  B.  &  C.  819,  case  of  a  contract  relatiye  *  8  T.  R.  89. 

to  an  appointment  in  the  Pet^  Bag  Office.  ^  2  B.  &  C.  661. 

s  Harrington  v.  Dn  Chastel,  1  Bro.  C.  C.  •  1  Bro.  C.  C.  124. 
124 ;  Methwold  v.  Walbank,  2  Yes.  Sen.  288. 
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by  which  an  officer  in  the  King^s  houaehold  recommended  a  person  to 
another  office  in  the  household  in  consideration  of  an  annuity  to  be 
paid  to  a  third  person. 

In  The  Corporation  of  Liverpool  v.  Wright,^  the  defendant  was  ap- 
pointed clerk  of  the  peace  by  the  plaintiffs,  under  the  Municipal  Cor- 
porations Act,  which  made  the  tenure  of  the  office  dependent  only  on 
good  behaviour,  and  fixed  the  fees  attached  to  the  office.  The  Monioi- 
pal  Council  agreed  to  appoint,  and  the  defendant  to  accept,  under  an 
arrangement  which,  in  substance,  bound  the  defendant  to  pay  over  to 
the  borough  fund  all  his  fees  in  excess  of  a  certain  annual  amoant. 
On  demurrer  to  a  bill  filed  to  enforce  this  agreement,  Yioe-Chanoellor 
Wood  held  it  void,  as  against  public  policy,  on  two  grounds:  First, 
because  a  person  accepting  an  office  of  trust  can  make  no  bargain  in 
respect  of  such  office.  Secondly,  because  where  the  law  assigns  fees  to 
an  office,  it  is  for  the  purpose  of  upholding  the  dignity  and  performing 
properly  the  duties  of  that  office ;  and  the  policy  of  the  law  will  not 
permit  the  officer  to  bargain  away  a  portion  of  diose  fees  to  the  ap- 
pointor or  to  anybody  else. 

In  The  Mayor  of  Dublin  v.  Hayes,^  the  Court  of  Common  Pleas 
in  Ireland,  following  the  decision  in  The  Corporation  of  Liverpool  v. 
Wright,  has  lately  held  an  agreement  to  be  illegal  where  the  defend- 
ant, upon  his  appointment  to  an  office  in  the  gift  of  the  Corporation, 
agreed  to  accept  a  fixed  salary,  the  amount  of  which  was  very  much 
below  the  value  of  the  fees  attached  to  the  office,  and  to  account  for 
and  pay  over  all  the  fees  to  the  City  Treasurer. 

In  Palmer  v.  Bate,^  the  Court  of  Common  Pleas  certified  to  the 
Vice-Chancellor  that  an  assignment  of  the  income,  emolument,  prod- 
uce, and  profits  of  the  office  of  the  Clerk  of  the  Peace  for  Westminster 
(after  deducting  the  salary  of  the  deputy  for  the  time  being),  is  not  a 
good  or  effectual  assignment,  nor  valid  in  the  law. 

§  519.  The  pay  or  half-pay  of  a  military  officer  is  not  a  legal  subject 
of  sale.^  Nor  a  pension  or  annuity  to  a  civil  officer,  unless  exdumvely 
for  past  services,  as  was  held  in  Wells  v.  Foster,^  where  Parke,  B^ 
Explained  the  principle  of  the  cases  as  follows :  *^  The  correct  distinc- 
tion made  in  the  cases  is,  that  a  man  may  always  assign  a  pension 
given  to  him  entirely  as  a  compensation  for  past  services,  whether 
granted  to  him  for  life  or  merely  during  the  pleasure  of  others.  In 
such  a  case  the  assignee  acquires  a  title  to  it,  both  in  equity  and  at  law, 
and  may  recover  back  any  sums  received  in  respect  of  it  by  the  assignor 
after  the  date  of  the  assignment.  But  where  the  pension  is  granted 
not  exclusively  for  past  services,  but  as  a  consideration  for  some  con- 

1  28  L.  J.  Cb.  868 ;  8.  C.  Jobason,  359.  dale  v.  Montrow,  4  T.  R.  S48;  Barwkk  v. 

>  10  Ir.  R.  C.  L.  226.  Reade,  1  Uy.  Bl.  627. 

«  S  Br.  &  B.  670.  »  8  M.  &  W.  148. 
«  Flarty  f;.  Odium,  3  T.  R.  681 ;  Lidder- 
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tinniQg  daty  or  service,  althoagh  the  amount  of  it  may  be  infiuenoed 
by  the  length  of  the  servioe  which  the  party  has  already  performed,  it 
ia  against  the  policy  of  the  law  that  it  shoiUd  be  assignable." 

§  520.  A  contract  of  sale,  by  the  terms  of  which  the  vendor  is  re- 
strained generally  in  the  carrying  on  of  his  trade,  is  against  public 
policy,  and  is  void.  These  cases  arise  usually  where  tradesmen  or  me- 
chanics sell  out  their  business,  including  the  good-will,  and  where  the 
buyer  desires  to  guard  himself  against  the  competition  in  trade  of  the 
person  whose  business  he  is  purchasing. 

The  leading  case  on  this  subject  is  Mitchel  i;.  Reynolds,^  in  the 
Queen's  Bench,  1711,  and  republished  in  Smith's  Leading  Gases.' 
The  action  was  debt  on  a  bond.  The  condition  recited  that  defendant 
had  assigned  to  the  plaintiff  the  lease  of  a  messuage  and  bakehouse  in 
Liquorpond  Street,  parish  of  St.  Andrew's,  for  five  years,  and  the  de- 
fendant covenanted  that  he  would  not  exercise  the  trade  of  a  baker 
within  that  parish  during  the  said  term  under  penalty  of  50Z.  The 
defendant  pleaded  that  he  was  a  baker  by  trade,  tiiat  he  had  served 
an  apprenticeship  to  it,  ratione  cvjuAy  the  said  bond  was  in  law,  per 
quod  he  did  trade,  prout  ei  bene  licuiL  Demurrer  in  law.  Held,  a 
valid  bond.  In  a  very  elaborate  judgment,  Parker,  C.  J.,  laid  down, 
as  settled  rules,  that  voluntary  restraints  of  trade  by  agreement  of 
parties  were  either  —  First,  general,  and  in  such  cases  void,  whether 
by  bond,  covenant,  or  promise,  whether  with  or  without  consideration, 
and  whether  of  the  party's  own  trade  or  not :  or,  second,  particular, 
and  these  latter  were  either  without  consideration,  in  which  case  they 
are  void,  by  what  sort  soever  of  contract  created ;  or  with  considera- 
tion. In  this  latter  class  they  are  valid,  when  made  upon  a  good  and 
adequate  ^  consideration,  so  as  to  make  them  proper  and  useful  con- 
tracts. This  doctrine,  with  some  modification,  has  been  maintained 
in  many  subsequent  cases  as  the  settled  rule  of  law.^ 

§  651.  In  Homer  v.  Ashford,*  Best,  C.  J.,  said:  "The  law  will  not 
permit  any  one  to  restrain  a  person  from  doing  what  his  own  interest 
and  the  public  welfare  require  that  he  should  do.  Any  deed  there- 
fore by  which  a  person  binds  himself  not  to  employ  his  talents,  his 
industry,  or  his  capital,  in  any  useful  undertaking  in  the  kingdom^ 
would  be  void.  But  it  may  often  happen  that  individual  interest  and 
general  convenience  render  engagements  not  to  carry  on  trade  or  to 
act  in  a  profession,  in  a  particular  place^  proper." 

In  accordance  with  these  principles,  covenants  have  been  held  legal 
not  to  carry  on  business  as  a  surgeon  for  fourteen  years  within  ten 

1  1  P.  Wdu.  181.  8S8;  Cheeaman  o.  Nainbj,  2  8tr.  739,  and  1 

s  YoL  I  8th  ed.  p.  417.  Bro.  P.  C.  2S4  ;  Gale  v.  Reed,  8  £Mt,  83; 

*  OTerruled  as  to  adequacy  of  contideniF  Stnart  v.  NiohoiUon,  3  Bing.  N.  C.  113; 
tion,  pott,  p.  476.  Young  v,  Timmins,  1  C.  &  J.  331. 

*  Master  of  Gunmakexa  v.  Fell,  WiUes,  >  3  Bing.  328. 
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miles  of  a  particular  place ;  ^  not  to  practise  as  attorney  within  Lon- 
don and  150  miles  from  thence  ;  ^  not  to  practise  as  attorneys  or  solici- 
tors in  Cheat  Britain  for  twenty  years,  without  the  consent  of  the  ven- 
dee to  whom  the  business  was  sold  ; '  not  to  carry  on  trade  as  a  horse- 
hair manufacturer  within  200  miles  of  Birmingham ;  ^  not  to  carry  on 
trade  as  a  milk-man  for  twenty-four  months  within  five  miles  from 
Northampton  Square;^  not  to  supply  bread  to  the  customers  of  a 
baker's  shop,  of  which  the  lease  and  good- will  were  sold ;  ^  not  to  travel 
for  any  other  commercial  firm  than  that  of  the  employers,  within  the 
district  for  which  the  traveller  was  employed ;  ^  not  to  run  a  coach 
within  certain  specified  hours  upon  a  particular  road.^ 

The  cases  in  which  the  restriction  has  been  held  reasonable  and  un- 
reasonable respectively  will  be  found  chronologically  arranged,  — 

1.  Down  to  1854,  in  a  tabular  statement  annexed  to  the  report  of 

Avery  v.  Langford,  Kay,  667,  668. 

2.  From  1854  up  to  date,  in  Pollock  on  Contracts  (3d  ed.},  page 

838. 

§  522.  Where  there  is  a  partial  restraint  as  to  space,  the  distance  is 
to  be  measured  from  the  place  designated  in  a  straight  line  on  the 
map,*  in  the  absence  of  any  expressions  indicating  the  intention  of  the 
parties  to  adopt  a  different  mode  of  measurement.^^ 

§  528.  On  the  other  hand,  where  the  restraint  was  general,  as  to 
place,  the  agreements  have  been  held  void ;  as  in  a  covenant  not  to 
be  employed  in  the  business  of  a  coal  merchant  for  nine  months.^^  In 
this  case,  Parke,  B.,  said  that  he  could  not  express  the  rule  more 
clearly  than  was  done  by  Tindal,  C.  J.,  in  Hitchcock  v.  Coker,**  when 
he  said :  ^*  We  agree  in  the  general  principle  adopted  by  the  Court  of 
King's  Bench,  that  where  the  restraint  of  a  party  from  carrying  on  a 
trade  is  larger  and  wider  than  the  protection  of  the  party  with  whom 
the  contract  is  made  can  possibly  require,  such  restraint  must  be  con- 
sidered unreasonable  in  law,  and  the  contract  which  would  enforce  it 
must  be  therefore  void." 

In  Hinde  v.  6ray,^  a  covenant,  in  a  demise  by  a  brewer  of  his  prem- 
ises and  business  in  Sheffield  for  ten  years,  that  he  would  not  during 
the  continuance  of  the  demise  carry  on  the  business  of  a  brewer,  or 
merchant,  or  agent,  for  the  sale  of  ale,  beer,  or  porter,  in  Sheffield,  or 
elsewhere,  was  held  void.     But  in  the  later  cases,  as  will  presently 

1  DaviB  V.  Mason,  5  T.  R.  118.  ^  Mumford  v.  Gething,  7  C.  B.  N.  S.  305, 

3  Bonn  V,  Quj,  4  East,  190.  and  29  L.  J.  C.  P.  105. 

*  Whittaker  v.  Howe,  3  Bear.  383 ;  this  *  Leighton  o.  Wales,  3  M.  ft  W.  545. 
was  on  the  ground  of  limitation  of  time  {§ed  ^  Mouflet  v.  Cole,  L.  B.  7  Ex.  70;  8  Ex. 
quaare  t),  pott,  p.  476.  32,  in  Ex.  Ch. 

*  Harms  v.  Parsons,  32  L.  J.  Ch.  247;  32  ^^  Atkyns  v.  Einnier,4  Ex.  776;  Leigh  r. 
Bear.  328.  Hind,  9  B.  &  C.  774. 

s  Proctor  p.  Sargent,  2  M.  &  6.  20.  ^  Ward  v.  Bjme,  5  M.  &  W.  548. 

*  Bannie  p.  Inrine,  7  M.  &  6.  969.  ^  6  A.  &  E.  456. 

u  1  M.  &  Q.  195. 
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appear,  such  stipulations  have  been  held  divisible  ;  and  valid,  so  far 
aa  the  particular  place  was  concerned,  although  illegal  as  to  the  gen- 
eral restraint. 

§  523  a.  In  the  Leather  Cloth  Company  v.  Lorsont,^  decided  in 
1869,  James,  L.  J.  (then  V.-C),  came  to  the  conclusion  that  there 
inras  no  rule  laid  down  by  the  authorities  as  to  the  invalidity  of  a  re- 
straint which  is  unlimited  in  point  of  space,  and  expressed  the  opinion 
that  the  sole  test  in  all  cases  was  the  reasonableness  of  the  restraint, 
having  regard  to  the  subject-matter  of  the  contract ;  the  criterion  of 
reasonableness  being  that  amount  of  restraint  which  is  necessary  for 
the  due  protection  of  the  covenantee.  The  case,  it  is  to  be  observed, 
related  to  the  disclosure  or  non-disclosure  of  a  trade  secret,  as  to  which 
it  is  well  settled  that  a  restraint,  though  general  as  to  space,  may  be 
enforced.^  Accordingly,  in  AUsopp  v.  Wheatcroft,*  decided  in  1872, 
Wickens,  V.-C.,  held  that  The  Leather  Cloth  Company  v.  Lorsont 
WBS  no  authority  for  departing  ^*  from  the  recognized  rules  as  to  the 
limitations  of  space."  But  in  the  last  case  on  this  subject,  Rousillon 
V.  Rousillon,^  decided  in  1880,  Fry,  J.,  upon  a  review  of  the  author- 
ities, adopted  the  opinion  of  James,  L.  J.,  in  preference  to  the  decision 
of  Wickens,  V.-C,  aftid  held  that  the  alleged  rule  had  no  existence. 
The  learned  judge  explained  the  decisions  in  Ward  t;.  Byrne  and 
Hinde  v.  Gray,  referred  to  in  the  text,  where  a  general  restraint  had 
been  spoken  of  as  void,  as  relating  only  to  cases  where,  from  the  cir- 
cumstances and  subject-matter  of  the  contract,  the  restraint  was  in  fact 
unreasonable.  In  this  state  o^  the  authorities,  and  pending  a  decision 
of  an  Appellate  Court,  it  would,  perhaps,  be  as  yet  premature  to 
affirm  that  the  rule,  assuming  it  to  have  once  existed,  is  now  abro- 
gated. 

§  524.  The  restraint  may  be  general  or  limited  as  to  time^  as  well 
as  gpace.  In  Ward  t;.  Byme,^  the  covenant  was  that  'Hbe  said 
Thomas  Byrne  shall  not  follow  or  be  employed  in  the  said  business 
of  a  coal  merchant,  either  directly  or  indirectly,  for  the  space  of  nine 
months  after  he  shall  have  left  the  employment  of  the  said  W.  Ward.*' 
There  was  a  verdict  for  plaintiff,  and  motion  in  arrest  of  judgment,  on 
the  ground  that  the  agreement  was  void  in  law  as  against  public 
policy.  Parke,  B.,  commenting  on  the  limitation  of  time,  said: 
'*  When  a  general  restriction,  limited  only  as  to  timey  is  imposed,  the 
public  are  altogether  losers,  for  that  time,  of  the  services  of  the  indi- 
vidual, and  do  not  derive  any  benefit  whatever  in  return ;  and,  looking 
at  the  authorities  cited  upon  this  subject,  it  does  not  appear  that  there 
is  one  dear  authority  in  favour  of  a  total  restriction  in  trade,  limited 
only  as  to  fm«."    All  the  judges  concurred  in  this  view  of  the  subject, 

1  9Eq.345.  *  U  Cb.  D.  851. 

3  BrysoA  v.  Whitehead,  1  Sim.  &  St.  74.  «  5  M.  &  W.  548. 

>  15  £q.  59. 
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In  Hitchcock  v.  Coker,^  the  Exchequer  Chamber  held,  that  the 
restraint  might  be  indefinite  as  to  time,  might  extend  to  the  whole  life- 
time of  the  party,  when  the  restriction  was  otherwise  reasonable ; 
and  the  judges  considered  this  point  as  settled  law,  in  Mumford  «• 
Gething,'  Erie,  C.  J.,  saying  :  ^'  I  argued  most  strenuously  in  Hitch- 
cock V.  Coker,  that  a  restriction,  indefinite  in  point  of  time,  avoided 
the  contract,  but  the  court  of  error  decided  against  me/' 

§  525.  It  would  appear  from  these  cases  that  the  question  of  time 
is  unimportant  in  determining  whether  a  contract  is  void  as  being  in 
restraint  of  trade.  The  decision  of  Lord  Langdale,  M.  R.,  therefore, 
in  Whittaker  v.  Howe  ^  (antey  p.  474),  has  been  practically  overruled 
in  the  later  cases.^ 

§  526.  It  has  already  been  seen  that,  in  the  leading  case  of  Mitdiel 
V.  Reynolds,^  Parker,  C.  J.,  laid  down  the  proposition  that,  to  render 
a  particular  or  partial  restraint  legal,  it  was  necessary  that  the  con- 
tract should  be  made  '^  upon  a  good  and  adequate  consideration,  so  as 
to  make  it  a  proper  and  useful  contract." 

The  earlier  cases  went  upon  this  doctrine,  and  the  Courts  took  into 
contemplation  the  adequacy  of  the  consideration  for  the  restraint.  In 
Toung  v.  Timmins,^  Lord  Lyndhurst,  C.  B.,  and  Bayley  and  Vaughan, 
BB.,  held  the  contract  void,  on  the  express  ground  that  the  considera- 
tion was  inadequate,  though  no  doubt  the  contract  was  also  entirely 
unreasonable  for  want  of  mutuality,  as  pointed  out  by  Bolland,  B.,  in- 
asmuch as  the  agreement  bound  the  workman  to  work  for  no  one  bat 
his  employers,  and  left  them  at  liberty  to  employ  him  or  not,  at  their 
discretion. 

In  Wallis  v.  Day,^  a  contract  was  held  valid  as  being  for  sofiicient 
consideration,  and  not  in  general  restraint  of  trade,  where  a  carrier 
sold  his  business  under  an  agreement  by  which  he  entered  into  the 
vendee's  service  for  life,  at  a  stipulated  weekly  payment.  Here  there 
was  mutuality  and  adequacy  of  consideration. 

But  in  Pilkington  v.  Scott,^  in  1846;  on  a  contract  of  the  same  na- 
ture, Alderson,  B.,  said ;  *^  The  question  in  this  case  simply  is  whether 
the  rule  ought  to  be  made  absolute,  on  the  ground  that  this  is  a  con- 
tract in  restraint  of  trade,  and  has  no  adequate  consideration  to  sup- 
port it.  If  it  be  an  unreasonable  restraint  of  trade,  it  is  void  alto- 
gether ;  but  if  not,  it  is  lawful,  the  only  question  being  whether  there 

^6A.  &E.4.38.    See,  also,  Pemberton  v.  >  1  P.  Wms.  181. 

Yaaghan,  10  Q.  B.  87.  «  1  Cr.  &  J.  331.    "If  Toang  v.  Timmins 

2  29  L.  J.  C.  P.  104,  and  7  C.  B.  N.  S.  306.  tarned  on  the  qaestion  of  considerauon,  it 

Bee  Jones  v.  Lees,  26  L.  J.  Ex.  9 ;  1  H.  &  N.  nraat  be  treated  as  orerraled  -bj  HHcheoek  ». 

189 ;  Catt  v.  Toarle,  4  Ch.  654,  per  Selwyn,  Coker,"  per  Jeasel,  M.  R.,    in  GraT«^  v. 

L.  J.,  at  p.  659.  Barnard,  18  Eq.  at  p.  521. 

*  3  Beay.  388.  7  2  M.  ft  W.  273. 

«  See  remark  of  Patteeon,  J.,  in  Nicholla  ^  15  M.  &  W.  657. 
V.  Shelton,  10  Q.  B.  at  p.  353. 


CHAP,  in.]  ILLEGALITY.  477 

is  a  consideration  to  support  it,  and  the  adequacy  of  the  consideration 
the  Court  will  not  inquire  into^  bat  will  leave  the  parties  to  make  the 
bargain  for  themselves.  Before  the  case  of  Hitchcock  v.  Coker,^  a 
notion  prevailed  that  the  consideration  must  be  adequate  to  the  re- 
straint ;  that  was,  in  truth,  the  law  making  the  bargain,  instead  of 
leaving  the  parties  to  make  it,  and  seeing  only  that  it  is  a  reasonable 
and  proper  bargain.'* 

The  learned  Baron  had  himself  been  a  member  of  the  Court  in  Ex- 
chequer Chamber,  in  1837,  which  reversed  the  judgment  of  the  King's 
Bench  in  Hitchcock  v.  Coker,  and  in  that  case  Tindal,  C.  J.,  delivered 
the  unanimous  opinion  of  the  Court  of  Error.     Upon  the  point  now 
under  consideration,  the  language  of  the  opinion  is  as  follows :  '«  Un- 
doubtedly in  most  if  not  all  the  decided  cases,  the  judges,  in  deliver- 
ing their  opinion  that  the  agreement  in  the  particular  instance  before 
them  was  a  valid  agreement,  and  the  restriction  reasonable,  have  used 
the  expression  that  such  agreement  appeared  to  have  been  made  on 
an  adequate  consideration,  and  seem  to  have  thought  that  an  adequacy 
of  consideration  was  essential  to  support  a  contract  in  restraint  of 
trade.     If  by  that  expression  it  is  intended  only  that  there  must  be  a 
good  and  valuable  consideration,  such  consideration  as  is  essential  to 
support  any  contract  not  under  sedl^  we  concur  in  that  opinion.     If 
there  is  no  consideration,  or  a  consideration  of  no  real  value,  the  con- 
tract in  restraint  of  trade,  which  in  itself  is  never  favoured  in  law, 
must  either  be  a  fraud  upon  the  rights  of  the  party  restrained,  or  a 
mere  voluntary  contract,  a  nudum  pactum^  and  therefore  void.     But 
if  by  adequacy  of  consideration  more  is  intended,  and  that  the  Court 
mnst  weigh  whether  the  consideration  is  equal  in  value  to  that  which 
the  party  gives  up  or  loses  by  the  restraint  under  which  he  has  placed 
himself,  we  feel  ourselves  hound  to  differ  from  that  doctrine*    A  duty 
would  thereby  be  imposed  on  the  Court  in  every  particular  case  which 
it  has  no  means  whatever  to  execute." 

This  decision  was  held,  in  Archer  t;.  Marsh,^  to  have  settled  the  law 
on  the  principle  that  the  parties  must  act  on  their  own  views  as  to  the 
adequacy  of  the  compensation. 

It  is,  therefore,  sufficient  for  the  plaintiff  to  show  that  he  gave  any 
consideration,  however  small,  and  in  the  case  of  a  bond,  the  consider- 
ation, if  not  actually  expressed,  may  be  inferred  from  the  terms  of  the 
instrument.^ 

§  527.  But  even  though  the  restraint  be  partial  and  founded  upon 
good  consideration,  the  Courts  will  refuse  to  enforce  the  contract  if 
unreasonable,  —  and  this  is  a  question  of  law  for  the  Court,  not  of 
fact  for  the  jury. 

1  6  A.  &  E.  438.  *  Gravely  v.  Barnard,  18  Eq.  518;  Mid- 

>  6  A.  &  £.  966.   See,  alao,  Sainter  v.  Fer-  dleton  v.  Brown,  47  L.  J.  Ch.  411,  C.  A. ;  88 

gnaon,  7  C.  B.  716,  and  Hartly  v.  Cummings,  L.  T.  N.  S.  334. 

5  C.  B.  347. 
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The  whole  doctrine  on  the  sabject,  and  the  authorities,  were 
viewed  in  Mallan  v.  May,^  where  the  promise  was  not  to  carry  on,  as 
principal,  assistant,  or  agent,  the  profession  of  sai^geon-dentist,  or  any 
branch  thereof,  in  London,  or  in  any  of  the  toums  or  places  in  En^ 
land  or  Scotland^  where  the  other  parties  may  have  been  practising, 
&c.,  &c. 

The  principles  of  law  were  declared  by  Parke,  B.,  who  gave  the 
opinion  of  the  Court,  after  time  for  consideration,  to  be  as  follows:  — 

^^  If  there  be  simply  a  stipulation,  though  in  an  instrument  under 
seal,  that  a  trade  or  profession  shall  not  be  carried  on  in  a  particular 
place,  without  any  recital  in  the  deed,  and  without  any  averment 
showing  circum%tance%  which  rendered  such  a  contract  reaeonabUj  the 
instrument  is  void. 

^^  But  if  there  are  circumstances  recited  in  the  instrument  (or  prob- 
ably if  they  appear  by  averment),  it  t«  for  the  Court  to  determine 
whether  the  contract  be  a  fair  and  reaeonable  one  or  not.  And  the  test 
appears  to  be  whether  it  be  prejudicial  or  not  to  the  public  interest, 
for  it  is  on  grounds  of  public  policy  alone  that  these  contracts  are  sup- 
ported or  avoided.  Contracts  for  the  partial  restraint  of  trade  are 
upheld,  not  because  they  are  advantageous  to  the  individual  with 
whom  the  contract  is  made,  and  a  sacrifice  pro  tanto  of  the  rights  of 
the  community,  but  because  it  is  for  the  benefit  of  the  public  at  laige 
that  they  should  be  enforced.  Many  of  these  partial  restraints  on  trade 
are  perfectly  consistent  with  public  convenience  and  the  general  inter- 
est, and  have  been  supported.  Such  is  the  case  of  the  disposing  of 
a  shop  in  a  particular  place,  with  a  contract  on  the  part  of  the  vendor 
not  to  carry  on  a  trade  in  the  same  place.  It  is,  in  effect,  the  sale  of 
a  good-will,  and  offers  an  encouragement  to  trade  by  allowing  a  party 
to  dispose  of  all  the  fruits  of  his  industry." 

The  learned  Baron  discussed  the  question  whether  the  limits  as- 
signed by  the  covenant  before  the  Court  were  reasonable,  and  adopted 
as  safe  law  the  proposition  of  Tindal,  C.  J.,  in  Horner  v.  Oraves,^  that 
^^  whatever  restraint  is  larger  than  the  necessary  protection  of  the  party 
with  whom  the  contract  is  made  is  unreasonable  and  void.^^  -^PP^yi^g 
this  rule,  the  Court  then  held  that,  for  such  a  profession  as  that  of  a 
dentist,  the  limit  of  London  was  not  too  large ;  that  the  further  re- 
straint was  unreasonable,  and  that  the  contract  was  not  illegal  as  a 
whole  because  illegal  in  part ;  that  the  stipulation  as  to  not  practis- 
ing in  London  ^  was  vaiid^  and  was  not  affected  by  the  illegality  of  the 
other  part.^ 

This  decision  was  followed  in  Green  v,  Price,^  where  an  agreement 

1  13  M.  &  W.  511,  and  11  M.  &  W.  658.  Great  Rnssell  Street,  Middleeex ;  13  M.  & 

«  7  Bing.  748.  •  W.  517. 

s  The  court  held  that  "  London  "  meant       «  13  M  &  W.  699. 
the  city  of  London,  and  did  not  include 
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not  to  carry  on  business  as  perfumers  within  the  cities  of  London  and 
Westminster,  or  the  distance  of  600  miles  from  the  same  respectively, 
was  held  valid  as  to  London  and  Westminster,  bat  void  as  to  the  600 
miles  ;  and  this  was  affirmed  in  the  Exchequer  Chamber.^ 

It  has  also  been  held  that  where  the  contract  is  reasonable  at  the 
time  when  it  is  made,  subsequent  change  of  circumstances  will  not 
affect  its  validity.^ 

Where  the  subject-matter  of  the  contract  is  a  trade  »ecret^  a  restraint 
unlimited  in  regard  to  space  is  not  unreasouable.^ 

§  528.  Contracts  for  the  sale  of  lawsuits  or  interests  in  litigation 
are,  in  certain  cases,  also  void  at  common  law,  as  being  against  public 
policy. 

Champerty  (jsampi  partitio)  is  a  contract  for  the  purchase  of  an- 
other's suit  or  right  of  action ;  or  a  bai^in  by  which  a  person  agrees 
to  carry  on  a  suit  at  his  own  expense  for  the  recovery  of  another's 
property  on  condition  of  dividing  the  proceeds.  This,  as  well  as  mair^ 
tenarice^  are  offences  at  common  law,  and  cannot,  therefore,  form  the 
subject  of  a  yalid  contract.  Maintenance,  according  to  Lord  Coke,^ 
<^  is  derived  of  the  verb  manvtenere^  and  signifieth  in  law  a  taking  in 
hand,  bearing  up  or  upholding  of  quarrels  and  sides,  to  the  disturb- 
ance or  hindrance  of  common  right." 

§  529.  In  Stanley  v.  Jones,^  an  agreement  by  a  man  who  had  evi- 
dence in  his  possession  respecting  a  matter  in  dispute  between  third 
persons,  and  who  professed  to  be  able  to  procure  more,  to  purchase 
from  one  of  the  contending  parties,  at  the  price  of  this  evidence,  a 
share  of  the  money  to  be  recovered  by  it,  was  held  to  be  champertous ; 
and  champerty  was  defined  to  be  the  unlawful  maintenance  of  a  suit, 
in  consideration  of  some  bargain  to  have  part  of  the  thing  in  dispute 
or  some  profit  out  of  it.  '^  The  object  of  the  law  was  not  so  much 
to  prevent  the  purchase  or  assignment  of  a  matter  then  in  litigation 
as  the  purchase  or  assignment  of  a  matter  in  litigation  for  the  pur- 
pose of  maintaining  the  action."  And  the  Court  held  that  in  this 
restricted  sense,  the  offence  of  champerty  remains  the  same  as  for- 
merly.® 


1  16  M.  &  W.  346.  See,  also,  NichoUs  o. 
Snetton,  10  Q.  B.  346,  and  Tallis  v.  Tallis, 
1  £.  &  B.  391 ;  22  L.  J.  Q.  B.  185.  But  see 
Allsopp  V,  Wbeatcroft,  15  £q.  59,  diaappzoyed 
by  Fi7»  J.,  in  Bonsillon  v,  Ronaillon,  14  Ch. 
D.  351.  The  two  caaei  appear  to  be  in  direct 
conflict  See,  alao,  Colllna  v,  Locke,  4  App. 
Caa.  674,  686. 

>  EItob  v.  Crofti,  10  C.  B.  241 ;  Jones  v. 
Lees,  1  H.  &  N.  189. 

*  Leather  Cloth  Co.  v.  Lorsont^  9  £q.  345 ; 
Hagg  V.  Darlej,  47  L.  J.  Ch.  567. 


«  Co.  Lit.  368  &;  4  Black.  Com.  135;  El- 
liott V.  Richardson,  L.  R.  5  C.  P.  744. 

s  7  Blpg.  369 ;  and  see  Sprye  v.  Porter,  7 
£.  &  B.  58 ;  26  L.  J.  Q.  B.  64. 

^  See  further  as  to  maintenance  and  cham- 
perty, Re  Masters,  4  Dow,  13;  Findon  v. 
Parker,  11  M.  &  W.  675 ;  Simpson  v.  Lamb, 
7  £.  &  B.  84,  and  26  L.  J.  Q.  B.  121 ;  Flight 
V.  Leman,  4  Q.  B.  883 ;  Cook  v.  Field,  15  Q. 
B.  460  ;  Bell  v.  Smith,  5  B.  &  C.  188 ;  Wil- 
liamson V.  Henley,  6  Bing.  299 ;  Pechell  v. 
Watson,  8  M.  &  W.  691 ;  ShackeU  9.  Rosier, 
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In  Hutley  v,  Hatley,^  it  was  held  that  mere  relationship  between 
the  parties,  or  even  some  collateral  interest,  could  not  render  valid 
an  agreement,  otherMrise  champertous,  for  dividing  the  proceeds  of  an 
action. 

Taking  a  transfer  of  an  interest  in  litigation  as  a  security  is  not 
champertous,  and  is  a  valid  contract ; '  and  a  fair  agreement  to  sup- 
ply funds  to  carry  on  a  suit  in  consideration  of  having  a  share  of  the 
property,  if  recovered,  will  not  be  regarded  as  being,  per  w,  opposed 
to  public  policy.  ^^  Indeed,  cases  may  be  easily  supposed  in  which 
it  would  be  in  furtherance  of  right  and  justice,  and  necessary  to  re- 
sist oppression,  that  a  suitor  who  had  a  just  title  to  property,  and 
no  means  except  the  property  itself,  should  be  assisted  in  this 
manner."  ® 


SECTION  II.  —  CONTBACT8  ILLEQAL  BY  STATUTE. 

§  530.  When  contracts  are  prohibited  by  statute,  the  prohibition  is 
sometimes  express,  and  at  others  implied.  Wherever  the  law  imposes 
a  penalty  for  making  a  contract,  it  impliedly  forbids  parties  from  mak- 
ing such  a  contract ;  and  when  a  contract  is  prohibited,  whether  ex- 
pressly or  by  implication,  it  is  illegal,  and  cannot  be  enforced.  Of  this 
there  is  no  doubt.* 

§  531.  But  the  question  frequently  arises  whether,  on  the  true  con- 
struction of  a  statute,  the  contract  under  consideration  has  really  been 
prohibited,  and  in  determining  this  point  much  weight  has  been  at- 
tributed to  a  distinction  held  to  exist  between  two  classes  of  statates, 
those  passed  merely  for  revenue  purposes,  and  those  which  have  in 
contemplation,  wholly  or  in  part,  the  protection  of  the  public,  or  the 
promotion  of  some  object  of  public  policy.  It  is  necessary  to  review 
the  cases,  as  the  principles  established  by  them  seem  to  be  impei^ 
fectly  stated  in  some  of  the  text-books. 

§  532.  The  leading  case  on  this  point  is  Johnson  v.  Hudson,^  de- 
cided by  the  King's  Bench  in  1809.  Different  statutes  had  provided, 
1st,  that  all  persons  dealing  in  tobacco  should,  before  dealing  therein, 

S  Bing.  N.  C.  634 ;  WUliams  v.  Prokheroe,  3 
T.  &  J.  129,  in  Ex.  Ch. ;  S.  C.  5  Bing.  309 ; 
Earle  v.  Hopwood,  9  C.  B.  N.  S.  566 ;  30  L. 
J.  C.  P.  217;  Fince  v.  Beattie,  32  L.  J.  Ch. 
734;  Prosser  v.  Edmonds,  1  Y.  &  C.  4S1 ; 
Knight  V,  Bowyer,  27  L.  J.  Ch.  521  ;  2  De 
O.  &  J.  421 ;  Bain  bridge  v.  Moss,  3  Jar.  N. 
S.  58 ;  In  re  Attorneys  and  SoUeiton  Act,  1 
Ch.  D.  573;  In  re  The  Paris  Skating  Bink 
Co.  5  Ch.  D.  959,  C.  A. ;  Seear  v,  LawaoB, 
15  Ch.  D.  426,  C.  A.,  where  a  sale  by  a  trus- 
tee in  bankruptcy  of  the  debtor's  right  d  ac- 
tion was  upheld ;  Ball  v.  Warwick,  50  L.  J. 
Q.  B.  382 ;  29  W.  IL  468 ;  Plating  Co.  v. 
Farqnbarson,  17  Ch.  D.  49,  C.  A. 


1  L.R.8Q.  B.  112. 

3  Anderson  v,  Radcliffe,  E.,  B.  &  £.  806- 
819 ;  28  L.  J.  Q.  B.  32 ;  in  error,  29  L  J.  Q. 
B.  128. 

*  Per  Committee  of  Privy  Council  in  Rnm 
Coomar  Coondoo  v.  Cbnnder  Canto  Mooker- 
jee,  2  App.  Cas.  1 86,  210. 

«  Bensley  o.  Bignold,  5  B.  &  Aid.  335 ; 
Fonter  v,  Taylor,  5  B.  &  Ad.  887  ;  Copn  v, 
Rowlands,  2  M.  &  W.  149;  Chambcn  v. 
Manchester  &  Milford  Railway  Co.  5  B.  ft 
S.  588 ;  82  L.  J.  Q.  B.  268;  In  re  Goffk  ft 
Tonghal  Railway  Co.  4  Ch.  748. 

»  11  East,  180. 
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take  oat  a  licence  under  penalty  of  50Z. ;  and  2dly,  that  no  tobacco 
should  be  imported,  either  wholly  or  in  part  manufactured,  under 
penalty  of  forfeiture  of  the  tobacco,  the  package,  and  the  ship.  In 
this  state  of  the  law,  the  plaintiffs,  who  had  never  before  dealt  in 
that  article,  received  a  consignment  of  tobacco  manufactured  into 
segars,  which  they  duly  entered  at  the  Qu%tom  House^  and  then  sold 
to  defendant  without  tetking  out  a  licence.  The  Court  held  that  the 
action  was  maintainable,  observing  ^^  that  here  there  was  no  fraud 
upon  the  revenue,  on  which  ground  the  smuggling  cases  had  been  de- 
cided, nor  any  clause  making  the  contract  of  sale  illegal^  but,  at  most, 
it  was  the  breach  of  a  mere  revenue  regulation  which  was  protected  by 
a  specific  penalty  ;  and  they  also  doubted  whether  this  plaintiff  could 
be  said  to  be  a  dealer  in  tobacco  within  the  meaning  of  the  Act." 

§  538.  Next,  in  1829,  Brown  v.  Duncan,^  came  before  the  same 
Court.  The  statutes  provided,  1st,  that  no  distiller  should,  under  pen- 
alty, deal  in  the  retail  sale  of  spirits  within  two  miles  of  the  distillery ; 
and  2d,  that,  in  taking  out  a  licence  for  distilling,  the  names  of  the  per- 
sons taking  out  the  licei^ce  should  be  inserted.  One  of  five  partners 
in  a  distillery  was  engaged  in  the  retail  trade  within  two  miles  of  the 
distillery,  and  his  name  was,  it  seems,  intentionally  omitted  in  taking 
out  the  distillers'  licence.  The  partners  then  appointed  an  agent  to 
sell  their  whiskey  in  London,  and  the  defendant  guaranteed  the  fidel- 
ity of  the  agent.  In  the  action  by  the  partners  to  enforce  this  con- 
tract, its  illegality  was  pleaded.  The  Court  held  that  the  plaintiffs 
could  recover  on  the  authority  of  Johnson  t;.  Hudson,  saying,  ^^  There 
has  been  no  fraud  on  the  part  of  the  plaintiffs  on  the  revenue,  although 
they  have  not  complied  with  the  regulations  which  it  has  been  thought 
wise  to  adopt  in  order  to  secure,  as  far  as  may  be,  the  conducting  of 
the  trade  in  such  a  way  as  is  deemed  most  expedient  for  the  benefit 
of  the  revenue.  .  .  .  These  cases  are  very  different  from  those  where 
the  provisions  of  Acts  of  Parliament  have  had  for  their  ohjeet  the  pro- 
lection  of  the  pvhlic^  such  as  the  Acts  against  stock-jobbing  and  the 
Acts  against  usury.  It  is  different,  also,  from  the  case  where  a  sale 
of  bricks  required  by  Act  of  Parliament  to  be  of  a  certain  size  was 
held  to  be  void  because  they  were  under  that  size.  There  the  Act  of 
Parliament  operated  as  a  protection  to  the  public  as  well  as  to  the  rev^ 
enucy  securing  to  them  bricks  of  the  particular  dimensions.  Here  the 
clauses  of  the  Act  of  Parliament  had  not  for  their  object  to  protect  tfh^ 
pvhlict  bvi  the  revenue  only"  ^ 

§  534.  In  1886,  Cope  v.  Rowlands^  was  decided  in  the  Exchequer, 

1  10  B.  &  C.  93.    See,  also,  Wetherell  v.  see  especiallj  sects.  100-102;  and  126-130 

Jones,  3  B.  &  Ad.  221.  (as  to  the  sale  of  methylated  spirits). 

>  The  law  relating  to  the  manufacture  and  '  2  M.  &  W.  149 ;  aud  see  Fergussoikv. 

sale  of  spirits  is  consolidated  and  amended  Normao^  5  Bing.  N.  C.  76,  approving  Cope 

by  43  &  44  Vict.  c.  24  (The  Spirits  Act,  v.  Rowlands  and  Barton  v.  Piggott,  L.  B.  10 

1S80).   As  regards  the  subject  of  this  treatise  Q.  B.  86. 
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and  it  was  held  that  a  City  of  London  broker  could  not  maintain  an 
action  for  his  commissions  in  baying  and  selling  stock,  anless  duly 
licensed  according  to  the  6  Anne,  c.  16,  s.  4,  which  provides  that  if 
any  person  should  act  as  a  broker  in  making  sales,  &c.,  without  sadi 
licence,  he  shall  forfeit  251,  ^^  for  every  such  offence."  In  the  course 
of  the  argument,  Parke,  B.,  said :  ^*  Very  considerable  doubt  was 
thrown  on  the  distinction  which  has  been  taken  between  breaches  of 
law  passed  for  revenue  purposes,  and  others,  in  the  case  of  Brown  v. 
Duncan,  and  when  it  comes  to  be  considered,  I  think  that  distinction 
will  be  overruled."  The  Court  took  the  case  under  consideration,  and 
the  decision  was  delivered  by  the  same  learned  Baron,  who  again  said : 
*^  It  may  be  safely  laid  down,  notwithstanding  some  dicta  apparently 
to  the  contrary,  that  if  the  contract  be  rendered  ill^al,  it  can  make  no 
difference,  in  point  of  law,  whether  the  statute  which  makes  it  so  has 
in  view  the  protection  of  the  revenue,  or  any  other  object.  The  sole 
question  is,  whether  the  statute  means  to  prohibit  the  contract.^*  Not- 
withstanding this  statement,  the  learned  Baron  went  on  to  say  that  the 
question  before  the  Court  was  whether  the  statute  under  discassiou 
^^  is  meant  merely  to  secure  a  revenue  to  the  city,  ...  or  whether  one 
of  the  ohject%  be  the  protection  of  the  public.  .  .  .  On  the  former  suppo- 
sition,  the  contract  with  a  broker  for  his  brokerage  is  not  prohibited  bg 
the  statvJbe;  in  the  latter  it  is.^*  The  Court  then  decided  that  the  ben- 
efit and  security  of  the  public  formed  one  object  of  the  statute,  and 
that  the  plaintiff  was  not  entitled  to  recover. 

§  535.  Again,  in  1845,  the  same  point  was  discussed  in  the  same 
Court,  in  Smith  v.  Mawhood,^  where  the  defence  in  an  action  for  goods 
sold  and  delivered  was  based  on  the  allegation  that  the  goods  were  to- 
bacco, and  that  the  plaintiff  had  not  complied  with  the  law  requirini; 
him  to  have  his  name  painted  on  the  hoo^  in  which  he  carried  on  hk 
business,  in  the  manner  specified  in  the  law,  under  penalty  that  the 
person  so  offending  should  forfeit  200Z.  Held,  that  plaintiff  oonld 
maintain  his  action.  Parke,  B.,  said :  ^^  I  think  the  object  of  the  legis- 
lature was  not  to  prohibit  a  contract  of  sale  by  dealers  who  have  not 
taken  out  a  licence  pursuant  to  the  Act  of  Parliament.  If  it  was,  they 
certainly  could  not  recover,  although  the  prohibition  were  merely  for 
the  purpose  of  revenue.  But,  looking  to  the  Act  of  Parliament,  I 
think  its  object  was  not  to  vitiate  the  contract  itself,  but  only  to  tm- 
pose  a  penalty  on  the  party  offending^  for  the  purpose  of  the  revewueJ^ 
The  other  judges  concurred,  and  Alderson,  B.,  pointed  out,  as  a  con- 
trolling circumstance  in  construing  the  statute,  that  the  penalty  was 
*^  for  carrying  on  the  trade  in  a  house  in  which  the  requisites  were  not 
complied  with ;  and  that  there  is  no  addition  to  his  criminality  if  he 
makes  fifty  sales  of  tobacco  in  such  a  house." 

This  distinction  seems  to  be  as  sound  as  it  is  acute.     In  Cope  9. 

1  UM.&W.46d. 
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Bofwlandfly  tiie  broker  was  not  allowed  to  recover,  because,  by  the  law, 
each  sale  was  an  offence^  punished  by  a  separate  penalty  ;  but  in  Smith 
V.  Mawhood  there  was  but  one  ofiEence,  punished  by  but  one  penalty, 
viz.,  the  offence  of  failing  to  paint  a  proper  sign  on  the  house  in  which 
the  business  was  done.  Making  a  sale  in  such  a  house  was  not  declared 
by  the  law  to  be  an  offence. 

§  536.  In  the  Court  of  Common  Pleas,  in  1847,  all  the  foregoing 
cases  were  cited  and  considered  in  Cundell  v.  Dawson.^  At  the  close 
of  the  argument,  Wilde,  C.  J.,  said  that,  considering  the  diversity  of 
dicta  and  decisions  on  the  subject,  the  Court  would  not  pronounce  any 
judgment  without  looking  into  the  cases  more  carefully,  and  the  mat- 
ter was  therefore  held  under  advisement  from  the  23d  of  April  to  the 
8th  of  May,  when  the  Chief  Justice  delivered  the  opinion  of  the  Court. 
The  action  was  for  the  price  of  coals,  and  the  defence  was  that  the 
defendant  had  violated  the  statute  1  &  2  Vict.  c.  101,  by  failing  to  de- 
liver to  the  defendant  a  ticket  as  required  by  that  statute,  stating  the 
quantity  and  description  of  the  coals  delivered.  The  statute  directed 
such  delivery,  under  penalty,  in  case  of  default,  of  20Z.  ^*  for  every  such 
offence."  The  Chief  Justice  said :  ^*  The  statutes  which  have  given 
rise  to  the  question  of  the  right  to  recover  the  price  of  goods  by  sellers 
who  have  not  complied  with  the  terms  of  such  statutes,  are  of  two 
classes,  —  the  one  class  of  statutes  having  for  their  ol^ect  the  raising 
and  protection  of  the  revenue  ;  the  other  class  of  statutes  being  directed 
either  to  the  protection  of  buyers  and  consumers,  or  to  some  ol^'ect  of 
public  policy.  The  present  case  arises  upon  a  statute  included  in  the 
latter  class.  .  .  .  The  class  of  statutes  enacted  simply  for  the  security 
of  the  revenue  do  not  apply  to  the  present  case ;  and  various  deter- 
minations which  are  contained  in  the  books,  upon  the  construction  of 
those  statutes,  and  the  effect  of  a  non-compliance  with  their  enact- 
ments by  the  seller  of  goods,  rest  upon  principles  not  applicable  to  the 
present  case."  The  Court  then  held,  on  the  authority  of  Little  v. 
Pool^^  that  the  Coal  Acts '  were  intended  to  prevent  fraud  in  the  de- 
livery of  coals;  to  protect  the  buyer;  and  judgment  was  therefore 
given  for  the  defendant. 

§  537.  In  1848,  the  same  Court  adverted  to  the  same  distinction  in 
Kitchie  v.  Smith.^  The  case  was  a  very  clear  one.  It  was  a  bargain 
between  parties,  by  which  the  buyer  was  to  be  enabled  to  carry  on  a 
retail  trade  in  spirits  on  part  of  the  vendor's  premises,  under  the  ven- 
dor's licence,  so  as  to  make  one  licence  cover  both  trades.  The  statute 
9  Oeo.  IV.  c.  61,^  inflicted  a  penalty,  when  liquor  was  sold  to  be  drunk 

1  4  Com.  B.  876.  ford  o.  Monison,  15  Q.  B.  724,  and  19  L.  J. 

<  9  B.  &  C.  192.  Q.  B.  5S3. 

*  The  Coal  Aet»  1  ft  2  Vict.  c.  lOl,  doM  «  6  C.  B.  462. 

not  9fply  where  ooak  are  unloaded  directly  *  The  penalties  now  in  force  for  the  sale 

from  the  yeuel  in  which  thej  were  shipped  of  intoxicating  liqaors  without  licence  are 

on  to  the  wharf  of  the  purchases.    BUuid-  those  imposed  by  85  ft  86  Vict  c  94,  s.  8 
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on  the  premises,  without  such  licence,  of  not  more  than  20Z.  nor  less 
than  6Z.  "  for  every  such  ofiEence."  Wilde,  C.  J.,  said  that  "  it  is  im- 
possible to  look  at  this  agreement  without  seeing  that  the  parties  con- 
templated doing  an  illegal  thing,  in  the  infraction  of  a  law  enacted  not 
simply  far  revenue  purpoaei^  but  for  the  safety  and  protection  of  the 
public  morals."  All  the  judges,  Coltman,  Maule,  and  Williams,  put 
the  judgment  on  the  same  ground,  that  the  law  was  made  twt  merely 
for  revenue  purposes^  but  for  the  protection  of  the  public  morals.^ 

§  588.  The  propositions  that  seem  fairly  deducible  from  the  forego- 
ing authorities  are  the  following :  — 

Firet,  —  That  where  a  corUract  is  prohibited  by  statute,  it  is  imma- 
terial to  inquire  whether  the  statute  was  passed  for  revenue  purposes 
only,  or  for  any  other  object.  It  is  enough  that  parliament  has  pro- 
hibited it,  and.it  is  therefore  void. 

Secondly.  —  That  when  the  question  is  whether  a  contract  has  been 
prohibited  by  statute,  it  i%  material,  in  construing  the  etatutey  to  as- 
certain whether  the  legislature  had  in  view  solely  the  security  and 
collection  of  the  reventiej  or  had  in  view,  in  whole  or  in  part,  the  pro- 
tection of  the  public  from  fraud  in  contracts,  or  the  promotion  of  some 
object  of  public  policy.  In  the  former  case  the  inference  is,  that  the 
statute  was  not  intended  to  prohibit  contracts ;  in  the  latter,  that  it 
was. 

Thirdly, — That  in  seeking  for  the  meaning  of  the  lawgiver,  it  is 
material  also  to  inquire  whether  the  penalty  is  imposed  once  for  all, 
on  the  offence  of  failing  to  comply  with  the  requirements  of  the 
statute,  or  whether  it  is  a  recurring  penalty,  repeated  as  often  as  the 
offending  party  may  have  dealings.  In  the  latter  case,  the  statute  is 
intended  to  prevent  the  dealing^  to  prohibit  the  contract^  and  the  con- 
tract is  therefore  void ;  but  in  the  former  case  such  is  not  the  inten- 
tion, and  the  contract  will  be  enforced. 

§  539.  It  is  quite  in  accordance  with  these  principles  that  in  Bens- 
ley  V.  Bignold  ^  it  was  held  by  the  Common  Pleas  that  a  printer  who 
had  omitted  to  affix  his  name  to  a  book,  in  violation  of  39  Geo.  III.  c. 
79,  s.  27,"  which  punishes  such  omission  by  a  penalty  of  2Ql.for  every 
copy  published^  could  not  recover  for  work  and  labour  done,  and  mate- 
rials furnished.  The  statute  was  declared  to  have  been  enacted  for 
public  purposes. 

So,  also,  in  Forster  v.  Taylor,^  a  farmer  was  held  not  entitled  to 
recover  the  price  of  butter  sold,  because  he  had  packed  it  in  firkins, 

(Licensing  Act,  1873).    See,  also,  sects.  4-S  at  a  public  honse.    Brooker  v.  Wood,  5  B.  4 

of  the  same  Act,  and  sect.  9  of  37  &  8S  Viot.  Ad.  1052. 

c  49  (Licensing  Act,  1874).  >  5  B.  &  Aid.  335. 

^  It  is  not  a  fraud  on  the  reTenne,  nor  il-  '  This  section  is  now  repealed  by  the  SS 

legal,  to  seU  to  an  unlicensed  person  beer  &  83  Vict.  c.  24. 

which  is  to  be  retailed  bj  a  licensed  penon  ^  5  B.  &  Ad.  8S7. 
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not  marked,  in  violation  of  the  prohibition  of  the  statate,  36  Geo.  III. 
c.  88 ;  and  in  Law  v,  Hodson,^  a  vendor  failed  in  his  action  becaase 
his  bricks  had  been  sold  of  smaller  dimensions  than  permitted  by  the 
statute  17  Geo.  III.  c.  42.  In  both  these  statutes  a  penalty  was  im- 
posed/(>r  every  offence. 

In  Lightfoot  v.  Tenant  ^  the  sale  was  of  lawful  goods,  but  they  were 
sold  knowingly  for  the  purpose  of  being  shipped  on  board  of  foreign 
ships  trading  to  the  East  Indies ;  and,  by  the  7  Geo.  I.  c.  21,  s.  2,  all 
contracts  for  loading  or  supplying  such  ships  with  cargo  were  declared 
void.     The  plaintifiE  was  h^d  not  entitled  to  recover. 

§  540.  There  have  been  numerous  decisions,  also,  under  the  various 
statutes  which  have  been  passed,  modified,  and  repealed,  from  time 
to  time,  for  ascertaining  and  establishing  uniformity  of  weights  and 
measures,  all  of  which  are  quite  in  accordance  with  those  above  re- 
viewed.* 

The  law  on  this  subject  is  now  consolidated  by  the  41  &  42  Vict.  c. 
49,  The  Weights  and  Measures  Act,  1878. 

The  statute  1  &  2  Will.  IV.  c.  82,  prohibits  the  sale  of  birds  ot 
game  after  the  expiration  of  ten  days  from  the  respective  days  in  each 
year  on  which  it  becomes  unlawful  under  the  Act  to  kill  or  take  such 
birds.  This  Act  includes  live  game.^  The  17th  section  authorizes 
every  person  who  shall  have  obtained  a  game  certificate  to  sell  game 
to  a  licensed  dealer,  with  a  proviso  that  no  gamekeeper  shall  sell  any 
game  except  for  account  and  on  the  written  authority  of  his  master, 
whenever  his  game  certificate  has  cost  less  than  81. 18«.  6d. 

The  25th  section  prohibits,  under  penalty  of  not  more  than  21.  for 
each  head  of  game,  the  offence  of  selling  game  by  an  unlicensed  per^ 
son  who  has  not  obtained  a  game  certificate,  or  of  selling,  even  when 
possessed  of  a  game  certificate,  to  any  other  person  than  a  licensed 
dealer ;  but,  by  the  26th  section,  the  prohibition  does  not  extend  to 
an  innkeeper  or  tavern-keeper  who  sells  to  his  guests,  for  consump- 
tion in  his  house,  game  bought  from  a  licensed  dealer.  The  27th  sec- 
tion imposes  penalties  on  the  buyer  of  game  who  buys  from  one  not  a 
licensed  dealer,  unless  the  purchase  be  made  bond  fide  at  a  shop  or 
house  where  a  board  is  affixed  to  the  front,  purporting  to  be  the  board 
of  a  licensed  dealer  in  game. 

The  4th  section  of  48  &  44  Vict.  c.  47  (Ground  Game  Act,  1880), 
confers  upon  the  occupier  of  land  the  same  power  to  sell  ground  game 

1  11   East,  800;  and  see  a  case  on  the  Q.  B.  356,  and  3  E.&  B.  954;  Jones  v.  Giles, 

game  laws.  Helps  v.  Glenister,  8  B.  &  C.  23  L.  J.  Ex.  292,  and  10  Ex.  119;  and  in 

553.  Ex.  Ch.  24  L.  J.  Ex.  259,  and  11  Ex.  303  ; 

>  1  B.  &  P.  551.  Watts  V.  Friend,  10  B.  &  C.  446. 

•  See  Rex  v.  Major,  4  T.  R.  750 ;  Rex  v,  «  Loome  v.  Bajly,  30  L.  J.  M.  C.  31 ;  3  £1. 

Arnold,  5  T.  R.  353 ;  Tjson  v.  Thomas,  1  &  El.  444 ;  but  see,  also,  Ponitt  9.  Baker,  10 

M'Cl.  &  Y.  119 ;  Owens  v.  Denton,  1  C,  M.  Ex.  759. 
&  B.  711 ;  Hughes  v.  Hamphreys,  23  L.  J. 
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killed  by  him,  or  by  persons  authorized  by  him,  as  if  he  had  a  licence 
to  kill  game. 

§  541.  The  statute  8  &  9  Vict.  c.  109,  s.  18,  provides  ^  that  all  con- 
tracts or  agreements,  whether  by  parol  or  in  writing,  by  way  of  gam- 
ing  or  wagering,  shall  be  null  and  void ;  and  that  no  sait  shall  be 
brought  or  maintained  in  any  Court  of  law  or  equity  for  recoyering 
any  sum  of  money  or  valuable  thing  alleged  to  be  won  upon  any 
wager,  or  which  should  have  been  deposited  in  the  hands  of  any  per- 
son to  abide  the  event  on  which  any  wager  should  have  been  made.** 

§  542.  At  common  law,  wagers  thait  did  not  violate  any  rule  of 
public  decency  or  morality,  or  any  recognized  principle  of  public  pol- 
icy, were  not  prohibited.^  Since  the  passing  of  the  above  statute, 
however,  cases  have  arisen  which  present  the  question  whether  an  ex- 
ecutory contract  for  the  sale  of  goods  is  not  a  device  for  indulging  in 
the  spirit  of  gaming  which  the  statute  was  intended  to  repress.  It 
has  already  been  shown  (ont^,  pp.  78,  79)  that  a  contract  for  the  sale 
of  goods  to  be  delivered  at  a  future  day  is  vaUd,  even  though  the 
seller  has  not  the  goods,  nor  any  other  means  of  getting  them  than  to 
go  into  the  market  and  buy  them.  But  such  a  contract  is  only  valid 
wh^re  the  parties  really  intend  and  agree  that  the  goods  are  to  be 
delivered  by  the  seller,  and  the  price  to  be  paid  by  the  buyer.  If, 
under  guise  of  such  a  contract,  the  real  intent  be  merely  to  speculate 
in  the  rise  or  fall  of  prices,  and  the  goods  are  not  to  be  delivered,  but 
one  party  is  to  pay  to  the  other  the  difference  between  the  contract 
price  and  the  market  price  of  the  goods  at  the  date  fixed  for  executing 
the  contract,  then  the  whole  transaction  constitutes  nothing  more  than 
a  wager,  and  is  null  and  void  under  the  statute.  In  Orizewood  v. 
Blane,'  where  the  contract  was  for  the  future  delivery  of  railway 
shares,  Jervis,  C.  J.,  left  it  to  the  jury  to  say  ^'  what  was  the  plain- 
tiffs intention,  and  what  was  the  defendant's  intention,  at  the  time  of 
making  the  contract,  whether  either  party  really  meant  to  purchase 
or  to  sell  the  shares  in  question,  telling  them  that,  if  they  did  not,  the 
contract  was,  in  his  opinion,  a  gambling  transaction,  and  void.'*  The 
ruling  was  held  to  be  correct.^ 

But  the  statute  affects  only  the  contract  which  actually  makes  the 
bet  or  wager.  It  does  not  apply  to  a  contract  which  is  a  gambling 
transaction  in  the  sense  only  that  its  object  is  to  enable  one  of  the  con- 
tracting parties  to  gamble.    Thus,  in  Thacker  v.  Hardy,^  the  defeasd- 

1  Sherbon  v.  Colebach,  S  Vent.  175 ;  John-  Knight  v.  Fitch,  16  C.  B.  56S  and  566 ;  Jet- 
ion  0.  Lansley,  12  C.  B.  468 ;  Balby  v.  India  aopp  v.  Lntwyche,  11  Ex.  614. 
Life  Aflflnranoe  Co.  15  C.  B.  865 ;  24  L.  J.  *  And  lee  HSggfinson  v.  Simpson,  2  C.  P. 
C.  P.  %  6.  D.  76,  and  cases  there  cited. 

>  11  C.  B.  526.    The  decision  was  (appai^  «  4  Q.  B.  D.  685,  C.  A.,  where  the  findings 

ently)  disapproved  by  Bramwell,  B.,  in  Mar-  of  the  jnry  in  Grixewood  v.  Blane  are  eriti> 

tin  V.  Gibbon,  38  L.  T.  N.  8.  at  p.  568.    See  daed  by  Brett,  L.  J.,  at  p.  695,  and  by  Got- 

the  same  case  as  to  the  pleadings  in  21  L.  J.  ton,  L.  J.,  at  p.  696 ;  see,  also.  Cooper  v. 

C.  P.  46 ;   see,  also,  Knight  v.  Combers,  and  Nefll,  27  W.  B.  159 ;  W.  N.  1878,  p.  ISS.    . 
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anfc  had  employed  the  plaintifiE,  a  broker,  to  speculate  for  him  on  the 
Stock  Exchange.  It  was  never  intended  between  the  parties  that  the 
defendant  should  take  up. the  contracts  into  which  the  plaintiff  en- 
tered on  his  behalf,  but  the  plaintiff  was  to  arrange  matters  so  that 
nothing  but  ^^  differences  "  should  be  actually  payable  to  or  by  the 
defendant.  The  plaintiff  knew  that,  unless  such  an  arrangement  was 
effected,  the  defendant  would  not  be  in  a  position  to  take  up  the  con- 
tracts. The  plaintiff  accordingly  entered  into  contracts  on  the  defend- 
ant's behalf  in  respect  of  which  he  became,  by  the  rules  of  the  Stock 
Exchange,  personally  liable,  and  he  then  sued  the  defendant  for  com- 
mission and  for  indemnity  against  the  liability  he  had  incurred.  Held, 
by  Lindley,  J.,  and  afterwards  by  the  Court  of  Appeal,  distinguishing 
Grizewood  v.  Blane,  that  the  agreement  between  the  plaintiff  and  de- 
fendant was  not  a  contract  by  way  of  gaming  or  wagering  within  the 
meaning  of  8  &  9  Vict.  c.  109,  s.  18,  and  that  the  plaintiff  was  enti- 
tled to  recover.  In  the  judgment  of  Lindley,  J.,  the  nature  of  the 
transactions  on  the  Stock  Exchange,  and  in  particular  that  of  the  so- 
called  "  time-bargains,"  is  fully  considered. 

It  may  be  remarked  that  there  are  transactions  in  which  the  parties 
may  gain  or  lose,  according  to  the  happening  of  some  future  event, 
which  are  not  within  the  provisions  of  8  &  9  Vict.  c.  109 ;  for  in- 
stance, the  sale  of  the  next  year's  crop  of  a  specified  orchard.^ 

In  the  case  of  Rourke  v.  Short,'  the  plaintiff  and  defendant,  while 
discossing  the  terms  of  a  bai^n  for  the  sale  of  a  parcel  of  rags,  dif- 
fered as  to  their  recollection  of  the  price  at  which  a  parcel  had  been 
previously  invoiced  by  the  plaintiff  to  the  defendant,  and  then  agreed 
to  a  sale  on  these  terms,  viz.,  that  the  rags  should  be  paid  for  at  six 
shillings  a  cwt.  if  the  plaintiff's,  but  only  three  shillings  a  cwt.  if  the 
defendant's,  statement  as  to  the  former  sale  should  turn  out  to  be  cor- 
rect ;  six  shillings  being  more,  and  three  shillings  being  less,  than  the 
value  of  the  goods  per  cwt.  It  was  held,  that,  although  the  goods 
were  really  to  be  delivered,  and  the  price  to  be  paid,  yet  the  terms  of 
the  bargain  included  a  wager  that  rendered  it  ill^al.* 

§  543.  By  the  statute  24  Oeo.  II.  c  40,  s.  12  (usually  termed  the 
Tippling  Act),  as  amended  by  the  25  &  26  Vict.  c.  88,  no  person 
shall  be  entitled  to  recover  the  price  of  spirituous  liquors,  unless  sold 
at  one  time,  bond  fide^  to  the  amount  of  20«.  or  upwards,  except  in 
cases  when  sold  to  be  consumed  elsewhere  than  at  the  place  of  sale, 
and  delivered  at  the  residence  of  the  purchaser,  in  quantities  not  less 
at  one  time  than  a  reputed  quart. 

And  now,  by  80  &  81  Vict.  c.  142,  s.  4,  *'  No  action  shall  henceforth 

^  See  per  Bnunwell,  L.  J.,  4  Q.  B.  D.  at  makes  gaming  contracts  nnll  and  yoid,  bnt 

p.  692,  and  per  CoMon,  L.  J.,  at  p.  696.  not  illegal.    See  Fitch  v.  Jones,  5  £.  &  B. 

s  5  E.  &  B.  904 ;  96  L.  J.  Q.  B.  196.  238. 
umre  —  unenforceable.     The  statute 
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be  brought  or  be  maintainable  in  any  court  to  recover  any  debt  or 
sum  of  money  allied  to  be  due  in  respect  of  the  sale  of  any  ale,  por- 
ter, beer,  cider,  or  perry,  consumed  on  the  premises  where  sold  or 
supplied,  or  in  respect  of  any  money  or  goods  lent  or  supplied,  or  of 
any  security  given,'*  for  obtaining  said  articles. 

§  544.  In  construing  the  Tippling  Acts  it  has  been  held,  that  the 
prohibition  extends  to  sales  made  to  a  retail  dealer  who  bought  for  the 
purpose  of  selling  again  to  his  customers ;  ^  but  in  Spencer  v.  Smith,' 
Lord  EUenborough  would  not  allow  this  defence  to  prevail,  where  a 
bill  of  exchange  for  6L  had  been  given  by  a  lieutenant  in  the  recruit- 
ing service  for  spirits  supplied  to  him  at  different  times,  not  for  con- 
sumption at  the  house  of  vendor,  but  for  use  by  recruits  and  others 
under  the  officer's  command.  In  Bumyeat  v.  Hutchinson,^  the  Queen's 
Bench,  in  1821,  refused  to  except  from  the  operation  of  the  statute  a 
sale  made  to  one  who  was  not  himself  the  consumer,  and  where  the 
spirits  formed  part  of  an  entertainment  given  at  the  buyer's  expense 
to  third  persons,  the  Court  holding  that  the  ^*  prohibition  was  general 
and  absolute."  This  decision  was  not  brought  to  the  notice  of  Lord 
Abinger,  in  1835,  when  he  held,  in  Proctor  v.  Nicholson,^  that  the 
enactment  did  not  apply  to  the  case  of.  spirits  supplied  to  a  guest 
lodging  in  the  house,  and  Proctor  t;.  Nicholson  can  hardly  be  con- 
sidered an  authority  after  the  observations  of  the  Court  in  Hughes  v. 
Dove.^ 

If  quantities  of  spirits  of  different  kinds  be  sold,  the  quantity  of 
each  being  less  than  20«.  in  value,  but  the  whole  amounting  to  more 
than  that  sum,  the  sale  is  legal.^ 

Some  cases  ^  in  which  the  price  of  spirits  sold  in  contravention  of 
the  Tippling  Acts  formed  only  part  of  the  consideration  of  the  con- 
tract sued  on,  are  cited  in  the  note.  See,  also,  ante^  p.  463  et  seq.^  as 
to  consideration  partly  illegal. 

§  545.  By  the  31  Geo.  II.  c.  40,  s.  11,  cattle  salesmen  in  London, 
and  others  who  sell  cattle  there  on  commission,  are  forbidden  to  buy 
live  cattle,  sheep,  or  swine,  either  in  London  or  while  on  the  road  to 
London  (except  for  actual  use  by  themselves  and  family),  or  to  sell 
in  London  or  within  the  weekly  bills  of  mortality,  any  live  cattle, 
sheep,  or  swine.  This  statute  is  said  in  the  preamble  to  be  intended 
to  prevent  abuses  by  cattle  salesmen  to  the  prejudice  of  their  em- 
•  ployers. 

§  546.  The  statutes  passed  in  relation  to  the  sale  of  offices  are  the 
5  &  6  Edw.  VI.  c.  16,  and  the  49  Geo.  III.  c.  126,  amending  and  en- 

1  Hughes  V,  Dove,  1  Q.  B.  294,  overruling  •  Owens  v.  Porter,  4  C.  &  P.  367. 

Jackson  v,  AktriU,  Peake,  181.  "^  Scott  v.  Gillmore,  3  Taunt.  226 ;  Crook- 

3  3  Camp.  9.  shank  v.  Rose,  5  Car.  &  P.  19  ;  Philpott  v. 

"  5  B.  &  Aid.  241.  Jones,  2  Ad.  &  E.  41 ;  Gaitskill  v.  Greathead, 

«  7  Car.  &  P.  67.  1  Dow.  &  Rj.  359 ;  Dawson  v.  Remnant,  6 

*  1  Q.  B.  294.  Esp.  24. 
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larging  the  proyisious  of  the  first  Act.  These  statute  s  are  declared 
to  extend  to  Scotland  and  Ireland  by  the  first  section  of  the  latter 
Act. 

The  principal  provisions  of  these  statutes  prohibit  the  sale  of  any 
office,  or  deputation,  or  part  of  an  office  which  ^^  shall  in  any  wise 
touch  or  concern  the  administration  or  execution  of  justice,  or  the  re- 
ceipt, controlment,  or  payment  of  any  of  the  king's  highness'  treasure, 
money,  rent,  revenue,  account,  aulnage,  auditorship,  or  surveying  of 
any  of  the  king's  Majesty's  honours,  castles,  manors,  lands,  tenements, 
woods,  or  hereditaments ;  or  any  of  the' king* %  Majesty* s  customs j  or 
any  other  administration  or  necessary  attendance  to  be  had^  done^  or 
executed  in  any  of  the  kinff*s  Majesty* s  custom  house  or  houses}  or  the 
keeping  of  any  of  the  king's  Majesty's  towns,  castles,  or  fortresses 
being  used,  occupied,  or  appointed  for  a  place  of  strength  and  defence : 
or  which  shall  touch  or  concern  any  clerkship  to  be  occupied  in  any 
manner  of  court  of  record,  wherein  justice  is  to  be  ministered  "  (5  &  6 
Ek]w.  VI.  c.  16,  s.  2)  ;  and  "  all  offices  in  the  gift  of  the  crown  or  of 
any  office  appointed  by  the  crown,  and  all  commissions,  civil,  naval, 
or  military,  and  all  places  and  employments,  and  all  deputations  to 
any  such  offices,  commissions,  places  or  employments  in  the  respective 
departments  or  offices,  or  under  the  appointment  or  superintendence 
and  control  of  the  Lord  High  Treasurer,  or  Commissioners  of  the 
Treasury,  the  Secretary  of  State,  the  Lords  Commissioners  for  execut- 
ing the  office  of  Lord  High  Admiral,  the  Master-Oeneral,  and  prin- 
cipal officers  of  his  Majesty's  Ordnance,  the  Commander-in-Chief,  the 
Secretary  at  War,  the  Paymaster-General  of  his  Majesty's  Forces,  the 
Commissioners  for  the  affairs  of  India,  the  Commissioners  of  Excise, 
the  Treasurer  of  the  Navy,  the  Commissioners  of  the  Navy,  the  Com- 
missioners for  Victualling,  the  Commissioners  of  Transports,  the  Com- 
missary General,  the  Storekeeper-General,  and  also  the  principal  offi- 
cers of  any  other  public  department  or  office  of  his  Majesty's  Govern- 
ment in  any  part  of  the  United  Kingdom,  or  in  any  of  his  Majesty's 
dominions,  colonies,  or  plantations  which  now  belong,  or  may  hereaf- 
ter belong,  to  his  Majesty,  and  also  all  offices,  commissions,  places,  and 
employments  belonging  to  or  under  the  appointment  or  control  of 
the  United  Company  of  Merchants  of  England  trading  to  the  East 
Indies."     (49  Geo.  HL  c.  126,  s.  1.) 

§  547.  The  exceptions  to  these  prohibitions  provide  that  they  shall 
not  be  applicable  *^  to  any  office  or  offices  whereof  any  person  or  per- 
sons is  or  shall  be  seized  of  any  estate  of  inheritance :  nor  to  any  office 
of  parkership  or  the  keeping  of  any  park,  house,  manor,  garden,  chase, 
or  forest,  or  to  any  of  them."  ^   And  it  is  provided  that  the  Act  *^  shall 

1  The  danae  in  italics  seems  to  be  repealed        >  Stat.  5  ft  6  Edw.  VI.  c.  16,  s.  4. 
by  the  6  Geo.  IV.  c  104.   See  '<  Tlie  Statutes 
Beyised/'  toL  i.  p.  559. 
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not  in  any  wise  extend  or  be  prejudicial  or  hurtful  to  any  of  the  chief 
justices  of  the  king^s  courts,  commonly  called  the  King's  Bench  or 
Common  Pleas,  or  to  any  of  the  justices  of  assize  that  now  be  or  here- 
after shall  be,  but  that  they  and  every  of  them  may  do,  in  every 
behalf  touching  or  concerning  any  office  or  offices  to  be  given  or 
granted  by  them  or  any  of  them,  as  they  or  any  of  them  might  have 
done  before  the  making  of  this  Act."  ^ 

It  was  also  provided  that  *^  nothing  in  this  Aot  contained  shall  ex* 
tend  or  be  construed  to  extend  to  any  purchases,  sales,  or  exchanges 
of  any  commissions  or  appointments  in  the  honourable  band  of  gentle- 
men pensioners,  or  in  his  Majesty's  yeoman  guard,  or  in  the  Marshal- 
sea,  and  the  court  of  the  king  of  the  palace  of  the  King  at  Westmin- 
ster, or  to  extend  to  any  purchases,  sales,  or  exchanges  of  any  com- 
mission in  his  Majesty's  forces,  for  such  prices  as  shall  be  regulated 
and  fixed  by  any  regulation  made  or  to  be  made  by  his  Majesty  in 
that  behalf,"  ^  but  this  section  is  repealed  by  the  Statute  Law  Beyi- 
sion  Act,  1872  (No.  2). 

Another  section  '  excludes  from  the  operation  of  the  Act  of  49  Greo. 
III.  ^'  any  office  which  was  legally  saleable  before  the  passing  of  this 
Act,  and  in  the  gift  of  any  person  by  virtue  of  any  office  of  whidi 
such  person  is  or  shall  be  possessed,  under  any  patent  or  appointment 
for  his  life." 

The  Act,  also,  shall  not  ^*  extend  or  be  construed  to  extend  to  pre- 
vent or  make  void  any  deputation  to  any  office  in  which  it  is  lawful  to 
appoint  a  deputy,  or  any  agreement,  contract,  bond,  or  assurance, 
lawfully  made  in  respect  of  any  allowance,  salary,  or  payment  made 
or  agreed  to  be  made  by  or  to  such  principal  or  deputy  respectively, 
out  of  the  fees  or  profits  of  such  office  "  (49  Greo.  III.  c.  126,  s.  10) ; 
nor  ^^  to  any  annual  reservation,  charge,  or  payment  made  or  required 
to  be  made  out  of  the  fees,  perquisites,  or  profits  of  any  office  to  any 
person  who  shall  have  held  such  office  in  any  commission  or  appoint- 
ment of  any  person  succeeding  to  such  office,  or  to  any  agreement, 
contract,  bond,  or  other  assurance  made  for  securing  such  reservation, 
charge,  or  payment ;  provided  always,  that  the  amount  of  such  reser- 
vation, chai^,  or  payment,  and  the  circumstances  and  reasons  under 
which  the  same  shall  have  been  permitted,  shall  be  stated  in  the  com- 
mission, patent,  warrant,  or  instrument  of  appointment  of  the  person 
so  succeeding  to  and  holding  such  office  and  paying  t>r  securing  sadi 
money  as  aforesaid."     (lb.  s.  11.) 

§  548.  On  these  statutes,  it  has  been  held  that  a  contract  by  A.  to 
resign  an  office,  with  the  intent  of  B.'a  obtaining  the  appointment, 
was  void. 

1  lb.  8.  7,  repealed  by  khe  Statafee  Law       *  49  Geo.  IH  e.  196,  a.  7. 
Berision  Act,  1863 ;  and  see  6  Geo.  4,  cc.  83        *  lb.  a.  9. 
and  84. 
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In  Sir  Arthur  Ingram's  case,^  the  report  in  Coke  is  as  follows :  — 
Sir  Robert  Vernon,  Knight,  being  ooferer^  of  the  king's  house  of 
the  king's  gift,  and  having  the  receit  of  a  great  summe  of  money 
yearely  of  the  king's  revenoe,  did  for  a  certaine  summe  of  money  bar- 
gain and  sell  the  same  to  sir  A.  I.,  and  agreed  to  surrender  the  said 
office  to  the  king,  to  the  entent  a  grant  might  be  made  sir  A.^  who  sur- 
rendred  it  aooordingly  :  and  thereupon  sir  A.  was,  by  the  king's  ap- 
pointment, admitted  and  swome  coferer.  And  it  was  resolved  by  sir 
Thomas  Egerton,  lord  chancellour,  the  chief e  justice,  and  others  to 
whom  the  king  referred  the  same,  that  the  said  office  was  void  by  the 
ndd  statute  (5  &  6  Edw.  VI.  o.  16),  and  that  sir  A.  was  disabled  to 
have  or  to  take  the  said  office." 

It  was  also  held,  in  the  case  of  Godolphin  t;.  Tudor,'  in  the  Queen's 
Bench  and  affirmed  in  lihe  House  of  Lords,^  that  where  the  salary  of 
an  office  within  the  statute  5  &  6  Edw.  VI.  was  certain,  a  deputation 
by  the  principal,  reserving  to  himself  a  certain  lesser  sum  out  of  the 
salary,  is  good.  And  even  where  the  profits  arising  from  fees  are  un- 
certain, a  deputation  by  the  principal,  with  a  reservation  of  a  certain 
sum,  otU  of  the  profits^  is  good,  for  the  deputy  will  not  be  obliged  to 
pay  anything  beyond  the  amount  of  the  profits  received.  But  if  the 
reservation  is  to  pay  absolutely  a  certain  sum,  without  reference  to  the 
profit-s,  the  agreement  is  void.^  And  the  case  was  not  affected  by  the 
fact  that  it  appeared  on  the  record  that  the  payment  was  to  be  200Z. 
a-year,  and  that  the  profits  of  the  office  had  amounted  to  829Z.  10«. 
a-year.  See  the  comments  of  Lord  Loughborough  in  Oarforth  v, 
Fearon,  in  1  H.  Bl.  327.  See,  also,  the  cases  of  Jnxton  v.  Morris, 
and  Law  v.  Law,  as  reported  in  the  same  opinion  of  Lord  Lough- 
borough. 

§  649.  The  principles  established  in  these  decisions  under  the  5  &  6 
Edw.  VL  were  held  by  the  Queen's  Bench,  in  Greville  v.  Atkins,®  to 
be  applicable  also  to  the  enactments  in  49  Geo.  IIL  c.  126. 

In  the  case  of  Aston  v,  Gwinnell,^  in  the  Exchequer  Chamber  in 
Equity,  the  statute  was  held  not  to  apply  to  a  covenant  in  a  deed  by 
which  the  grantor,  a  clerk  to  the  Deputy  Registrar  in  the  Prerogative 
Coort  of  Canterbury,  authorized  and  permitted  his  deputy  to  pay  a 
yearly  sum  to  trustees  of  an  annuity  constituted  by  the  deed.  The 
Court  also  held  that  the  agreement  was  not  void  as  against  public  pol- 
icy, because  the  situation  held  by  the  grantor  was  not  an  office.  Sir 
William  Alexander,  Lord  Chief  Baron,  saying  that  *^  he  was  a  mere 
clerk,  assisting  the  Deputy  Registrars,  receiving  emoluments  for  busi- 
ness done  at  the  pleasure  of  his  superiors."  ® 

1  Co.  lit.  S84  a.     See,  also.  Hoggins  v.  *  See.  dao,  CuUiford  v.  De  Cardenell,  2 

Bainbridge,  Willee,  241 .  Salk.  466. 

«  Coferer,  or  tresfnirer,  from  "coffer."  «  9  B.  &  C.  462. 

<  2  Salk.  467,  and  6  Mod.  234 ;  also  Wflles,  ^  ST.  ft  J.  136. 

p-  575,  n.  s  Bat  see  Palmer  v.  Bate,  2  Br.  ft  B.  673, 

«  1  Bro.  P.  C.  135.  ante,  p.  472. 


492 


AVOIDANCE  OF  THE  CONTBAOT. 


[book  m. 


In  Hopkins  v.  Prescott,^  an  agreement  for  the  sale  of  a  law-station- 
er's business,  he  being  also  mib-distributor  of  stamps^  and  collector  of 
assessed  taxes,  coupled  with  a  stipulation  that  the  vendor  should  not 
do  business  as  a  law-stationer  within  ten  miles,  nor  collect  any  of  the 
assessed  taxes^  but  would  do  his  best  to  introduce  the  purchaser  to  the 
said  business  and  offices,  was  held  void  under  these  statutes. 

§  550.  In  Harrison  v.  Kloprogge,'  it  was  held  that  the  office  of  pri- 
vate secretary  was  not  within  the  statutes.  The  following  officers 
have  been  held  to  come  within  their  provisions :  officers  of  Spiritual 
Courts,  as  chancellor,  registrar,  and  commissary,^  clerk  of  the  fines  to 
a  justice  in  Wales,*  surrogate,^  gaolers,^  under-sheriflEs/  stewards  of 
court-leets,^  but  not  the  bailiff  of  a  hundred,®  or  the  under-maishal 
of  the  City  of  London.^^ 

In  a  case  under  the  49  Geo.  III.,  it  was  held  that  a  cadetsbip  in  the 
East  India  service  was  embraced  within  the  law,  and  that  receiving 
money  for  procuring  the  appointment  was  an  indictable  offence.^ 

In  Graeme  t;.  Wroughton,^  a  bargain,  by  which  the  officers  of  a  reg- 
iment subscribed  a  sum  to  induce  the  major  to  retire,  and  thus  create 
a  step  for  promotion  in  the  regiment,  was  held  to  be  a  sale  of  his  office 
by  the  major,  and  void  under  the  statute. 

§  551.  By  the  2  Will.  IV.  c.  16,  s.  7,  the  buyer  may  resist  payment 
of  the  price  of  goods  (spirits),  for  the  removal  of  which  a  permit  ib 
required  by  that  statute,  by  pleading  and  proving  that  the  goods  were 
delivered  without  a  permit.^ 

§  552.  At  common  law,  a  sale  made  on  Sunday  was  not  void.  In 
Drury  v.  Defontaine,^^  Sir  James  Mansfield  delivered  the  judgment  of 
the  Common  Pleas,  that  such  a  sale  was  not  illegal  until  made  so  by 
statute. 

By  the  29  Charles  II.  c.  7,  it  is  enacted  that  ^'  no  tradesman,  arti- 
ficer, workman,  labourer,  or  other  person  whatsoever,  shall  do  or  exer- 
cise any  worldly  labour,  business,  or  work  of  their  ordinary  caUings 
upon  the  Lord's  Day,  or  any  part  thereof  (works  of  necessity  and 
charity  only  excepted),  and  that  every  person  being  of  the  age  of 


1  4  C.  B.  578. 

*  2  Bro.  &  B.  678. 

'  Br.  Todor's  case,  Cro.  Jac.  S69  ;  Ro- 
botham  v.  Tudor,  2  Brownl.  11. 

*  Walter  v,  Walter,  Golds.  180. 

'  Juton  V.  Morris,  2  Ch.  Ca.  42,  cor- 
rected rep.  in  1  H.  Bl.  332 ;  Woodward  v. 
Voxe,  3  Ley.  289 ;  Layng  v.  Paine,  Willes, 
671. 

«  Stockwith  V.  North,  Moore,  781 ;  Hug- 
gins  V,  Bainbridge,  Willes,  241. 


7  Browning  v,  Halford,  Free.  19 ;  and  see 
Stat.  3  Geo.  L  c  15. 

*  Williamson  v.  Bamsley,  1  BrownL  70. 

*  Godbold's  case,  4  Leon.  33. 
10  Ex  parte  Bnlter,  1  Atk.  210. 

u  Rex  9.  Charretier,  13  Q.  B.  447,  and  18 
L.  J.  M.  C.  100. 

"  11  Ex.  146,  and  24  L.  J.  Ex.  265. 

1'  See  a  decision  on  the  construction  of 
this  statute,  Nicholson  v.  Hood,  9  M.  &  W. 
365. 

i«  1  Taunt  131. 
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fourteen  years  or  upwards,  offending  in  the  premises,  shall  for  every 
SQch  offence  forfeit  the  sum  of  five  shillings ;  and  that  no  person  or 
persons  whatsoever  shall  publicly  cry,  show  forth,  or  expose  to  sale 
any  wares,  merchandises,  fruit,  herbs,  goods,  or  chattels  whatsoever 
upon  the  Lord's  Day,  or  any  part  thereof,  upon  pain  that  every  per- 
son so  offending  shall  forfeit  the  same  goods  so  cried,  or  showed  forth, 
or  exposed  to  sale.^ 

§  558.  The  first  reported  case  under  this  statute  seems  to  have  been 
Drury  v,  Defontaine,^  in  1808,  more  than  130  years  after  its  passage. 
There  the  private  sale  of  a  horse  on  a  Sunday,  made  by  a  horse-auc- 
tioneer, was  held  valid,  as  not  within  the  ordinary  calling  of  the  ven- 
dor, his  business  being  to  sell  at  public,  not  private  sale. 

Next,  in  1824,  in  Bloxsome  v.  Williams,^  Bay  ley,  J.,  expressed  his 
entire  concurrence  in  the  above  decision  of  the  Common  Pleas,  but 
decided  the  case  on  two  grounds  :  1st,  that  in  the  case  before  him  the 
sale  was  not  complete  on  the  Sunday ;  and  2dly,  that  it  was  not  com- 
petent for  the  defendant,  the  guilty  party,  who  was  violating  the  stat- 
ute by  exercising  his  own  ordinary  calling  of  a  horse  dealer  on  Sunday, 
to  set  up  his  own  contravention  of  the  law  against  the  plaintiff,  an 
innocent  person,  who  was  ignorant  of  the  fact  that  the  defendant  was  a 
horse-dealer.     Holroyd  and  Littledale,  JJ.,  concurred. 

In  1826,  Fennell  v.  Ridler  ^  was  decided  by  the  same  judges.  Plain- 
tiffs were  horse  dealers,  who  bought  a  horse,  with  warranty,  on  Sun- 
day ;  and  the  action  was  for  breach  of  warranty.  The  plaintiffs  were 
nonsuited,  Bayley,  J.,  again  delivering  the  opinion,  and  saying,  that 
he  had  given  too  narrow  a  construction  to  the  Act  in  the  previous 
case,  and  that  it  was  intended  to  regulate  private  conduct  as  well  as  to 
promote  public  decency. 

Next,  in  1827,  came  Smith  v.  Sparrow,^  in  the  Common  Pleas. 
The  plaintiff's  broker  made  an  agreement  on  Sunday  for  a  sale  to  de- 
fendant, and  at  first  refused  to  deliver  a  written  note  of  the  sale  (with- 
out which  it  would  not  have  been  complete  under  the  Statute  of 
Frauds)  until  the  next  day,  but  finally  yielded  to  defendant's  impor- 
tunity, and  gave  him  a  bought  note,  in  which  the  vendor's  name  was 
not  mentioned.  The  broker  also  entered  the  sale  on  his  book  on  Sun- 
day, with  a  blank  for  the  vendor's  name.  On  Monday  the  blank  was 
filled  up  with  the  vendor's  name,  before  the  broker  had  seen  the  ven- 
dor, or  informed  him  of  the  sale.  The  plaintiff's  action  was  for  dam- 
ii^es  for  breach  of  this  contract,  and  he  was  held  not  entitled  to 
recover.  Best,  C.  J.,  expressed  a  doubt  about  the  decision  in  Blox- 
some i;.  Williams,  and  warmly  eulogised  Fennell  v.  Ridler.     Park, 

^  As  to  the  mode  of  institating  proceed-  ^  1  Taunt.  131. 

ings  nnder  this  Act,  see  34  &  35  Vict.  c.  87.  •  3  B.  &  Cr.  232. 

This  last  Act  is  contioaed  hj  the  Expiring  *  5  B.  &  Cr.  406. 

Laws  Continnance  Act,  1881.  *  4  Bing.  84. 
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J.,  joined  in  the  commendation  of  the  last^mentioned  case,  and  said 
he  did  ^^  not  think  this  Court  was  right  in  the  decision  of  Drury  «. 
Defontaine." 

§  654.  In  Williams  v,  Paftl,^  decided  in  I88O9  it  was  held  that  where 
a  sale  was  made  on  Sunday^  and  the  buyer  retained  the  thing  bought, 
and  afterwards  made  a  new  promise  to  pay,  he  was  liable,  not  for  the 
price  agreed  on  in  the  void  bargain,  but  for  a  qtuiniium  meruit  on  the 
new  promise. 

But  in  Simpson  v.  Nicholls,^  Parke,  B.,  expressed  the  opinion  that 
the  decision  in  Williams  v.  Paul  could  not  be  supported  in  law.*  In 
Simpson  v.  NichoUs,  the  defendant  pleaded  the  nullity  of  the  sale 
made  on  Sunday,  and  plaintifiE  replied  ^preeludi  non^  because,  although 
the  said  goods  were  sold  and  delivered  by  the  plaintiff  to  the  defeod- 
ant  at  the  time  and  in  the  manner  in  the  plea  alleged,  yet  the  defend- 
ant after  the  sale  and  delivery  of  the  said  goods  kept  and  retained  the 
same^  and  hath  ever  since  kept  and  retained  the  same  without  in  any 
manner  returning  or  offering  to  return  the  same  to  the  plaintiffs  and 
thereby  hath  become  liable,"  &c.  Replication  held  bad  on  demurrer, 
because  even  on  the  authority  of  Williams  v.  Paul,  which  was  doubted, 
a  fresh  promise  was  necessary,  and  this  was  not  alleged  in  the  repli- 
cation. 

In  Scarfe  v.  Morgan,^  the  defendant  pleaded  illegality  under  the 
statute  against  a  claim  by  a  farmer  for  the  services  of  his  stallion  in 
covering  the  defendant's  mare  on  Sunday,  but  the  defence  was  0Te^ 
ruled. 

§  555.  The  statute  87  &  88  Viet.  o.  49,  s.  9  (Licensing  Act,  1874), 
renders  penal  the  sale  of  intoxicating  liquors  on  Sunday  within  the 
hours  prohibited  by  the  3d  section  of  the  Act. 

The  statute  80  &  81  Vict  c.  29,  s.  1,  renders  void  any  contract  for 
the  sale  of  shares  in  a  joint  stock  banking  company  unless  the  contract 
sets  forth  in  writing  the  numbers  of  the  shares  on  the  register  of  the 
company,  or,  where  the  shares  are  not  distinguished  by  numbers,  the 
names  of  the  registered  proprietors  of  the  shares  in  the  books  of  the 
company.^ 

The  statute  of  87  &  88  Vict,  a  51,  s.  8,  enacts,  that  no  maker  of  or 
dealer  in  anchors  and  chain  cables  shall  sell,  <or  contract  to  sell,  and  no 
person  shall  purchase,  or  contract  to  purchase,  for  the  use  of  any  Brit- 
ish ship,  any  chain  cable  or  any  anchor  exceeding  in  weight  168  lbs. 

1  6  Bing.  653.  «  4  M.  &  W.  270. 

>  3  M.  &  W.  244,  and  S.  C.  oorrected  re-  «  See  Nelaon  Mitchell  o.  City  of  GUugow 

jwrt  in  5  M.  &  W.  702.  Bank,  4  App.  Cat.  624;  Neilaon  o.  JaaMi»  9 

*  See  the  American  cases  refened  to,  pnt,  Q.  B»  D.  546,  C  A. 
pp.  495,  496. 
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which  has  not  heen  previously  tested  and  stamped  in  accordance  with 
"<  The  Chain  Cables  and  Anchors'  Acts,  1864  to  1874."  ^ 

The  statute  88  &  89  Vict.  c.  63,  s.  6,^  enacts  that  **  no  person  shall 
sell  to  the  prejudice  of  the  purchaser  any  article  of  food,  or  any  drug 
which  is  not  of  the  nature,  substance,  and  quality  of  the  article  de- 
manded by  such  purchaser,"  under  the  penalty  therein  mentioned; 
a  proyiso  follows  having  reference  to  certain  cases  in  which  an  offence 
ia  not  to  be  deemed  to  be  committed  under  the  section.  By  the  8th 
section  the  seller  may  protect  himself  by  giving  notice  to  the  pur. 
diaser.' 

Several  important  statutes  have  recently  been  passed  regulating 
the  sales  of  intoxicating  liquors,^  of  spirits,^  of  explosives,®  and  of 
poisonsJ 

§  556.  In  America,  the  law  in  general  upon  the  subjects  embraced 
in  this  chapter  is  in  accordance  with  the  English  law. 

The  cases  in  our  courts  upon  contracts  of  sale  where  the  thing  sold 
was  intended  by  both  parties  for  illegal  purposes,  or  was  transferred 
with  a  knowledge  on  the  part  of  the  vendor  that  the  buyer  intended 
to  use  it  for  illegal  purposes,  were  elaborately  reviewed  and  discussed 
in  the  Supreme  Court  of  the  United  States  in  two  cases,  Armstrong  v. 
Toler,  reported  in  11  Wheaton,  258,  and  McBlair  v.  Gibbes,  17  How- 
ard, 282.  The  principles  established  by  these  two  cases  may  be 
summed  up  as  follows: — ^ 

IKrst  —  No  action  lies  on  any  contract,  the  consideration  of  which 
is  either  wicked  in  itself,  or  prohibited  by  law. 

SecoTicUy.  -^  A  collateral  contract,  made  in  aid  of  one  tainted  by  ille- 
gality, cannot  be  enforced. 

Thirdlif.  —  A  collateral  contract,  disconnected  from  the  illegal  trans- 
action  which  was  the  basis  of  the  first  contract,  is  not  illegal,  and  may 
be  enforced. 

§  557.  In  relation  to  sales  made  on  Sunday,  nearly  if  not  all  the 
States  have  passed  laws  substantially  in  accordance  with  the  29  Charles 
II.  c.  7,  and  there  is  very  great  diversity  of  opinion  on  the  questions 
which  have  arisen  under  these  statutes.  In  many  of  the  States  the 
law  makes  no  distinction  between  sales  made  by  a  party  in  his  ordi- 

1  27  &  28  Yict  c.  27,  8. 11 ;  34  &  35  Vict  ^  The  Spirits  Acfc,  18S0  (43  &  44  Vict  c. 

c.  101,  88.  7,  9 ;  35  &  36  Yict  c.  30.  24). 

*  Sale   of  Food  and  Drags  Act,  1875,  «  The  Explosives  Act,  1875  (38  Yict.  c 
amended  by  the  42  &  43  Yict.  c.  80.    The  17). 

decisions  under  the  Act  are  giren  pott,  Chap-  ^  The  Pharmacy  Act,  1868  (31  &  32  Yict« 

ter  on  Warrantj.  c.  121,  s.  1 7,  amended  by  32  &  33  Yict  c.  1 17, 

*  See  Sandys  p.  Small,  3  Q.  B.  D.  449.  s.  3). 
«  The  Licensing  Acts,  1872, 1874  (35  &  36 

Yict  c  94,  and  37  &  38  Yiet  c.  49). 
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nary  calling  and  any  other  sale,  bnt  forbids  all  secalar  businesB  on 
Sunday.  A  note  given  for  property  sold  on  Sunday  is  held  of  course 
to  be  invalid  in  the  hands  of  the  payee ;  but  it  is  not  settled  whether 
such  a  note  is  void  in  the  hands  of  an  innocent  indorsee.^ 

A  sale  is  there  held  not  to  be  invalid  although  commenced  on  Sun- 
day, if  not  completed  till  another  day,  nor  if  it  merely  grow  out  of  a 
transaction  which  took  place  on  Sunday.'  And  a  note,  though  signed 
on  Sunday,  may  be  enforced,  if  delivered  on  some  other  day;^  and 
when  the  vendee  has  obtained  possession  of  the  property  sold  to  him 
on  Sunday,  with  the  assent  of  the  vendor,  it  is  held  that  the  title  has 
passed,  and  that  he  may  maintain  his  possession  under  the  void  con- 
tract as  against  both  the  vendor  and  his  creditors.^ 

§  558.  There  is  great  conflict  of  decisions  on  the  question  whether 
the  vendee  becomes  liable  (either  under  a  new  contract,  or  by  reason 
of  a  ratification  of  the  old  one)  when  he  takes  possession  of  the  thing 
sold  on  some  other  day,  after  making  a  purchase  of  it  on  Sunday. 
The  case  of  Williams  v.  Paul,^  and  the  observations  of  Parke,  B.,  seri- 
ously questioning  its  authority,®  have  been  much  discussed  in  the 
American  courts.  In  the  case  of  Adams  v.  Gay,^  the  purchaser  re- 
fused, at  the  request  of  the  vendor,  to  rescind  the  contract  and  return 
the  thing  sold,  and  this  was  held  to  be  an  affirmation  of  the  Sunday 
bargain,  and  to  render  the  purchaser  liable ;  and  in  Sargent  v.  Butts ^ 
the  same  Court  held  that  a  subsequent  promise  ratified  an  award  made 
on  Sunday,  so  that  an  action  would  lie  on  the  award.  So  in  Sumner 
V.  Jones,^  where  a  note  was  given  on  Sunday  for  the  price  of  a  horse 
sold  that  day,  and  the  buyer  afterwards  made  payments  on  account  of 
the  note,  it  was  held  that  these  payments,  coupled  with  his  retaining 
the  horse  in  his  possession,  were  a  ratification  of  the  contract,  entitling 
the  vendor  to  recover  the  sum  remaining  due  on  the  note.  In  Ala- 
bama,^^  however.  New  Hanipshire,^^  and  Massachusetts,^  the  courts 
have  rather  been  inclined  to  follow  the  opinion  of  Parke,  B.,  than  the 
decision  in  Williams  v.  Paul.  In  the  case  of  Boutelle  v.  Melendy,^ 
the  New  Hampshire  Court  expressly  held  that  an  illegal  contract  is 

1  Allen  V.  Deming,  14  N.  Hamp.  113;  Salt-  v,  Davis,  9  N.  Hamp.  500;  Hill  o.  Dnnhaoi, 

marsh  v.  Tathill,  IS  Alab.  390.    It  has  been  73  Mass.  543. 

decided  in  Massachusetts  that  an  indorsee  of  *  Smith  v.  Bean,  15  N.  Hamp.  577;  Allen 

a  promissory  note  received  for  a  good  consid-  v,  Deming,  14  N.  Hamp.  133 ;  Horton  v.  Bof- 

eratton  and  withoot  noiice  of  any  illegality  finton,  105  Mass.  399. 

attaching  to  it,  can  maintain  an  action  on  the  '  6  Bing.  653. 

note  against  the  maker,  although  the  note  ^  Ante,  p.  494. 

was  made  and  delivered  to  the  payee  on  a  ^  19  Verm.  35S. 

Sunday.  Cranson  v.  Goss,  107  Mass.  439.  >  21  Verm.  99. 

>  Stackpole  v.  Symonds,  23  N.  Hamp.  229 ;  *  24  Verm.  317. 

Smith  V,  Bean,  15  N.  Hamp.  577  ;  Sumner  v.  ^  Butler  v.  Lee,  11  Alab.  885. 

Jones,  24  Verm.  317  ;  Go»fl  v.  Whitney,  24  ^  Allen  v.  Deming,  14  N.  Hamp.  I3S,  and 

Verm.  187 ;  Butler  t;.  Lee,  11  Ala.  885.  Boutelle  t;.  Melendy,  19  N.  Hamp.  196. 

s  Hilton  V.    Honghton,  35   Maine,  143;  ^  Day  v.  McAllister,  15  Gray,  433;  Tuck- 

Lovejoy  v.  Whipple,  18  Verm.  379 ;  Clongh  erman  v,  Hinkley,  9  Allen,  452,  at  p.  454. 
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incapable  of  ratification  or  of  forming  a  good  consideration  for  a  sabse- 
quent  promise. 

§  559.  The  French  Civil  Code,  Art.  1183,  provides  that  "  the  con- 
sideration (la  €au9e)  of  a  contract  is  unlawful  when  prohibited  by 
law,  or  contrary  to  good  morals  or  public  order."  Under  this  article 
the  decisions  are  very  much  the  same  as  those  in  our  own  reports,  and 
they  are  collected  by  Sirey  in  his  Code  Civil  Annot^,^  under  Arts. 
902  and  1138.  One  of  the  cases  establishes  the  illegality  of  a  bar- 
gain not  likely  to  occur  in  England :  that  by  which  an  organizer  of 
dramatic  successes  (un  entrepreneur  de  succia  dramatiques)  engages 
to  ensure,  by  means  of  hired  applauders  {claqueurB)^  the  success  of 
actors  or  of  pieces  performed  by  them.^ 


AMERICAN  NOTE. 
Illegality. 


§§  503-559.  1.  At  Common  Law.  The  common  law  of  America  is  be- 
lieved to  be  like  that  of  EDglund  as  to  unlawful  sales,  some  illustrations  of 
which  are  here  given. 

Here,  as  there,  it  is  illegal  to  sell  or  let  property  with  knowlege  '*  and  intent " 
that  it  shall  be  nsed  for  an  immoral  purpose.  Commonwealth  v*  HarringtoD, 
3  Pick.  26 ;  Updike  v.  Campbell,  4  E.  D.  Smith,  570.  Id  Pringle  v.  Corpo- 
ration of  Napanee,  43  Up.  Can.  Q.  B.  285  (1878),  it  was  held  upon  careful 
coDsideraiion  that  a  lease  of  a  lecture  hall  was  not  binding  on  the  lessor  after  he 
had  learned  it  was  to  be  used  for  the  delivery  of  lectures  attacking  the  funda- 
mental principles  of  Christianity  ;  following  Cowan  v.  Melbourne,  L.  R.  2  Ex. 
230. 

Here,  as  there,  a  sale  of  a  public  office,  or  of  official  influence,  is  illegal,  and 
uo  action  lies  for  the  price  to  be  paid,  or  on  the  note  given  for  such  consider- 
ation. Spencer  v.  Jones,  6  Gray,  502,  a  sale  of  a  constable's  office  at  auction 
by  the  town ;  and  see  Meredith  v.  Ladd,  2  N.  H.  518  ;  5  lb.  196 ;  7  lb.  140  ; 
Ferris  v.  Adams,  28  Vt.  136,  a  note  by  a  deputy  to  a  sheriff  for  his  appoint- 
ment, examining  the  cases ;  and  see  Hager  v.  Catlin,  18  Hun,  448 ;  Filson  v. 
Himes,  5  Penn.  St  462,  sale  of  a  postmastership ;  Davison  v.  Seymour,  1 
Bosw.  88,  sale  of  oue*B  influence  to  procure  a  contract  for  defendant ;  Nichols 
V,  Mudgett,  32  Vt.  546,  a  sale  of  a  vote ;  Swayze  v.  Hull,  8  N.  J.  L.  54,  oi 
iuflnence  to  elect  the  defendant  as  sheriff;  Gaston  v.  Drake,  14  Nev.  175,  in- 
flaence  to  elect  the  promisor  as  district  attorney ;  and  Martin  v.  Wade,  37  Cal. 
168, 18  like  it ;  Eddy  r.  Capron,  4  R.  I.  894,  to  pay  a  person  to  resign  in  de- 
fendant's favor ;  so  in  Cunningham  v.  Cunningham,  18  B.  Mon.  24 ;  Gray  v. 
Hook,  4  N.  Y.  449  ;  Bowers  v.  Bowers,  26  Penn.  St.  74;  Hunter  r.  Nolf,  71 
lb.  282 ;  Ham  t;.  Smith,  87  lb.  63 ;  Onton  v.  Rodes,  3  A.  K.  Marsh.  432. 

So  selling  a  "  recommendation  "  for  a  private  contract,  supposed  to  be  a  dis- 

1  Pp.  2SO-SS2,ed.  1S59.  <  Sirey,  V.  41, 1,  623;  D.  P.  41,  I,  22S. 

32 
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interested  opinion,  is  illegal,  and  no  recovery  can  be  had  therefor.  Holcomb  v. 
Weaver,  136  Mass.  265 ;  Bollman  v.  Loomis  41  Conn.  581,  a  contract  by  a 
trader  to  pay  for  recommending  a  castomer.  Wyburd  v,  Stanton,  4  Esp.  179, 
is  much  like  it 

Here,  as  there,  a  sale  of  goods  to  the  public  enemy,  with  knowledge  that 
they  are  to  be  used  for  war  purposes,  is  invalid  at  common  law.  Hanaoer  v. 
Doane,  12  Wall.  342,  a  leading  case;  Carlisle  v.  United  States,  16  Wall.  147; 
Sport  V.  United  States,  20  Wall.  459 ;  Whitfield  v.  United  States,  92  U.  & 
165;  96  lb.  195;  Clements  v.  Yturria,  14  Hun,  151. 

Here,  as  there,  contracts  in  general  restraint  of  trade  are  invalid  ;  but  thougb 
so  fully  discussed  by  the  author,  they  do  not  seem  to  fall  strictly  within  the 
purview  of  this  treatise.  The  sale  in  such  cases  is  always  valid.  The  prop- 
erty is  transferred,  the  vendor  can  recover  his  price :  the  only  question  is, 
whether  he  is  liable  to  the  vendee  for  violating  his  collateral  agreement  not  to 
carry  on  a  like  business  elsewhere ;  but  that  subject  belongs  more  properly  to  a 
treatise  on  contracts.  The  leading  cases  that  a  general  or  unlimited  restraint 
of  trade  is  invalid,  are  Alger  v.  Thacher,  19  Pick.  51 ;  Lange  v.  Werk,  2 
Ohio  St.  519;  Chappel  v,  Brockway,  21  Wend.  157;  Dunlop  v,  Gregory,  10 
N.  Y.  241 ;  Taylor  v.  Blanchard,  13  Allen,  370.  But  that  a  partial  restnuDt, 
limited  in  time,  or  circumscribed  in  space,  is  not  illegal,  see  Oregon  Steam 
Nav.  Co.  V.  Winsor,  20  Wall.  64 ;  Nobles  v.  Bates,  7  Cow.  307 ;  Whitney  r. 
Slayton,  40  Me.  224 ;  Sander  v.  Hoffman,  64  N.  Y.  248  ;  Perkins  r.  Clay,  54 
N.  H.  518 ;  Hedge  v.  Lowe,  47  Iowa,  137.  And  the  whole  doctrine  has  some 
marked  limitations,  as  explained  in  Morse  Twist  Co.  v.  Morse,  103  Mass.  74. 

Here,  as  there,  contracts  are  often  held  void  for  champerty,  but  that  subject 
is  even  farther  removed  from  the  law  of  sales  than  is  that  of  restraint  of  trade. 
The  common  law  rule  has  been  most  notably  upheld  in  Lathrop  v*  Amherst 
Bank,  9  Met  489 ;  Martin  v.  Clarke,  8  R.  I.  389 ;  Thurston  v.  Perdval,  1 
Pick.  41 5 ;  Stearns  v.  Felker,  28  Wise  594 ;  Ackert  v.  Barker,  131  Mass.  436 ; 
while  in  some  states  it  is  much  modified,  or  substantially  abolished.  See  Sedg- 
wick V.  Stanton,  14  N.  Y.  301 ;  Schomp  v.  Schenck,  40  N.  J.  L.  195  ;  Lytle 
V.  The  State,  17  Ark.  663 ;  Bentinck  v.  Franklin,  38  Tex.  458 ;  Matbewson 
V.  Fitch,  22  Cal.  86  ;  Schaferman  v.  O'Brien,  28  Md.  565 ;  Duke  v.  Harper, 
66  Mo.  51. 

In  America  also,  wagers,  especially  on  elections,  being  generally  forbidden, 
either  by  common  law  or  by  statute,  a  sale  which  amounts  to  an  indirect  wager 
is  also  void.  This  is  so  where  the  price  is  made  to  depend  in  whole  or  in  part 
upon  some  future  contingent  event.  Thus,  a  sale  of  a  horse  for  $500  if  U.  S. 
6.  is  elected  president,  and  $150  if  H.  G.  is,  has  been  held  invalid,  and  the 
seller  not  allowed  to  recover  the  $500,  although  U.  S.  6.  was  elected.  Bates 
V.  Clifford,  22  Minn.  52 ;  Lucas  v.  Harper,  24  Ohio  St  328 ;  Shumate  r. 
The  Commonwealth,  16  Gratt.  653 ;  1  Minn.  94 ;  Harper  v.  Grain,  36  Ohio 
&t.  338 ;  Danforth  v.  Evans,  16  Vt.  538. 

So  sales,  nominal  sales,  speoulatinff  in  futures,  are  illegal.  And  if 
both  parties  understand  that  the  thing  nominally  sold  is  not  to  be  delivered  or 
received,  but  only  that  the  loser  shall  pay  the  difference  between  the  sale  price 
and  the  market  price  on  some  future  day,  the  transaction  is  illegal,  and  neither 
party  can  enforce  the  contract ;  and  Grizewood  v.  Blane  is  generally  followed 


CHAP,  ni.]  ILLEGALITY.  499 

in  America.  Ex  parte  Young,  6  Biss.  58 ;  Caasard  v,  HiDman,  1  Bosw.  207 ; 
Pickering  v.  Cease,  79  IlL  328  ;  In  re  Green,  7  Biss.  838 ;  Brias'  Appeal,  55 
Penn.  Su  294;  Waterman  v.  Buckland,  1  Mo.  App.  45;  Lyon  v.  Culbert- 
80D,  88  111.  83 ;  Fareira  v.  Gabell,  89  Penn.  St.  89 ;  Swarte's  Appeal,  8 
BrewBt,  131 ;  Gr^ory  v.  Wendell,  39  Mich.  387  ;  Yerkes  v.  Salmon,  11  Hun, 
473 ;  Melchert  v.  Am.  Union  Tel.  Co.  11  Fed.  Rep.  198,  and  a  valuable  note 
by  Dr.  Francis  Wharton ;  Barnard  r.  Backbans,  52  Wise.  593  ;  Eyeringbam 
V.  Meigban,  55  lb.  854 ;  Lowry  v,  Dillman,  '39  lb.  197 ;  Whitesides  v.  Hunt,  97 
Ind.  191.  citing  many  cases ;  Cobb  v.  Prell,  15  Fed.  Rep.  774;  Kirkpatrick 
V.  Adams,  20  Fed.  Rep.  287 ;  Cockrell  v,  Thompson,  85  Mo.  510 ;  Lyons  Bank 
V.  Oskaloosa  Packing  Co.  66  Iowa,  41. 

If,  however,  the  plaintiff  honestly  intended  a  sale,  he  can  recover  although 
the  defendant  did  not.  Williams  t;.  Tiedeman,  6  Mo.  App.  269 ;  Murry  v, 
Ocheltree,  59  Iowa,  485;  Wall  v.  Schneider,  59  Wise.  352 ;  97  Ind.  210;  65 
Me.  570 ;  80  N.  C.  289  ;  89  Mich.  844 ;  Conner  v.  Robertson,  87  La.  Ann.  814. 
And  it  must  therefore  clearly  appear  that  it  was  understood  by  both  parties 
that  no  delivery  was  contemplated.  The  fact  that  the  buyer  intended  to  sell 
again  before  the  time  fixed  for  future  delivery  to  him,  does  not  necessarily 
prove  it.  Sawyer  v.  Taggart,  14  Bush,  727,  a  valuable  case.  And  see  Tomb- 
Hd  v.  Callen,  69  Iowa,  229.  A  mere  option  to  deliver  or  not,  on  the  part  of  a 
seller,  does  not,  in  and  of  itself,  necessarily  constitute  the  transaction  an  illegal 
one.  Bigelow  v.  Benedict,  70  N.  Y.  202 ;  Kingsbury  v.  Kirwan,  77  N.  Y. 
612;  Union  Nat.  Bank  v.  Carr,  15  Fed.  Rep.  438.  Neither  is  a  <' straddle," 
so  called,  viz.,  a  contract  to  either  buy  or  sell  at  a  certain  price,  at  the  other's 
option,  necessarily  void.  It  depends  upon  the  intent  of  the  parties.  Story  v, 
Salomon,  71  N.  Y.  420;  6  Daly,  531 ;  Harris  v.  Tumbridge,  83  N.  Y.  92. 
Courts  apparently  differ,  however,  as  to  who  has  the  burden  of  proof  in  such 
cases,  but  analogy  seems  to  indicate  that  the  burden  of  showing  illegality  is  on 
the  party  alleging  it. 

It  is  beyond  the  scope  of  this  work  to  consider  the  vexed  question  of  the 
rights  of  an  agent  who  has  advanced  money  for  such  transactions  to  recover  of 
his  principal,  or  of  the  right  of  partners  to  compel  a  division  of  the  profits  aris- 
ing from  such  dealings.  See  Irwin  r.  Williar,  110  U.  S.  499,  where  the 
subject  is  elaborately  examined  by  Mr.  Justice  Matthews;  McCormick  v. 
Nichols,  19  Bradw.  834.     This  subject  is  sometimes  regulated  by  statute. 

Frequent  instances  exist  in  America  of  sales  of  some  species  of  property  to 
enable  the  vendee  to  violate  some  statute  law.  And  generally  the  vendor  of 
an  article,  which  may  be  lawfully  sold  or  used  for  some  purpose,  can  recover  the 
price,  although  it  be  bought  to  use  for  some  unlawful  purpose,  unless  the  ven- 
dor participcUed  in  and  intended  to  aid  in  carrying  out  that  unlawful  use. 
Mere  knowledge  on  his  part  that  the  vendee  intended  and  expected  to  use  it 
for  an  unlawful  purpose  (if  the  two  elements  can  be  distinguished  from  each 
other)  will  not  suffice.  Bishop  v.  Honey,  34  Tex.  245 ;  Hubbard  v,  Moore,  24 
La.  Ann.  591 ;  Cheney  v.  Duke,  10  G.  &  J.  .11  ;  Mahood  r.  Tealza,  26  La.  Ann. 
108.  This  has  been  more  distinctly  asserted  in  sales  of  liquor  at  wholesale, 
made  in  a  lawful  place  or  by  a  person  authorized  to  sell,  but  to  be  resold  in  a 
place  or  by  a  person  not  authorized  to  sell,  or  in  some  other  minor  offences. 
Green  v.  Collins,  8  Cliff.  494,  reviewing  the  cases ;  Kreiss  v.  Seligman,  8  Barb. 
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439 ;  Mclntyre  v.  Parks,  3  Met.  207 ;  Sortwell  v.  Haghes,  1  Cards,  245 ; 
Smith  V.  Godfrey,  28  N.  H.  379 ;  McGavock  v.  Paryear,  6  Coldw.  34 ;  Wal- 
lace V.  Lark,  12  S.  C.  578 ;  Hill  v.  Spear,  50  N.  H.  253,  elaborately  consid- 
ered; Tracy  v.  Talmage,  14  N.  Y.  162;  Michael  v.  Bacon,  49  Mo.  474; 
Tuttle  V.  Holland,  43  Vt.  542 ;  Tedder  v.  Odom,  2  Heisk.  68 ;  4  lb.  668 ; 
Webber  v.  Donnelly,  33  Mich.  469  ;  Jameson  v.  Gregory,  4  Mete.  (Kj.)  363; 
McKinney  v,  Andrews,  41  Tex.  363 ;  Bickelly  v.  Sheets,  24  Ind.  1 ;  Carran  v. 
Downs,  3  Mo.  App.  468 ;  Hedges  v,  Wallace,  2  Bush,  442.  But  the  distinc- 
tion between  knowing  that  a  buyer  is  intending  to  pat  the  property  to  some 
unlawful  use,  and  participating  in  that  unlawful  intent,  is,  to  say  the  least,  very 
subtle,  and  appears  sometimes  to  have  been  disregarded,  especially  in  cases  of 
great  enormity,  such  as  treason,  murder,  and  the  like;  but  the  boundaiy 
line  in  such  cases  is  not  very  satisfactorily  established,  nor  always  observed. 
See  Territt  t;.  Bartlett,  21  Vt.  184 ;  McConihe  v.  McMann,  27  lb.  95  ;  Roqoe- 
more  v.  Alloway,  33  Tex.  461 ;  Steele  v.  Curie,  4  Dana,  385 ;  Milner  v.  Pat- 
ton,  49  Ala.  423 ;  Lewis  v,  Latham,  74  N.  C.  283 ;  Stale  v.  Blakeman,  49 
Mo.  604 ;  McMurtry  t;.  Bamsey,  25  Ark.  238,  349,  376 ;  26  lb.  660 ;  Alex- 
ander v.  Lewis,  47  Tex.  481 ;  Bailey  v.  Gay,  20  La.  Ann.  158. 

Perhaps  a  sale  made  "  for  the  express  purpose  "  of  enabling  the  buyer  to 
violate  the  law  would  invalidate  the  first  sale,  without  any  other  aid  or  par- 
ticipation in  the  unlawful  purpose.  See  White  v.  Buss,  3  Cush.  448 ;  Buck- 
man  V.  Bryan,  3  Denio,  340 ;  Galligan  v.  Fannan,  7  Allen,  255.  Therefore 
it  was  held  in  Webster  v.  Mnnger,  8  Gray,  584,  that  if  the  first  sale  was  made 
*^  with  a  view  "  to  an  unlawful  resale  by  the  buyer,  the  transaction  was  illegaL 
So  if  sold  **  with  intent "  to  enable  the  buyer  to  violate  the  law  of  his  own 
state.  Davis  r.  Bronson,  6  Iowa,  410,  a  very  valuable  case.  Some  sales  may 
be  so  inseparably  connected  with  the  unlawful  purpose  that  knowledge  thereof 
necessarily  aids  in  accomplishing  the  purpose,  as  was  well  stated  in  Tatum  v. 
Kelly,  25  Ark.  201.  And  in  Foster  v.  Thurston,  11  Cush.  222,  a  sale  made 
''  in  a  manner  to  aid  "  the  buyer  in  violating  the  law  by  a  resale  was  held  void. 
Any  active  participation,  however  slight,  in  the  unlawful  purpose,  is  enough. 
Hubbell  V.  Flint,  13  Gray,  277 ;  Kottwitz  v.  Alexander,  34  Tex.  689 ;  Gaylord 
V.  Soragen,  32  Vt.  110  ;  Banchorv.  Mansel,  47  Me.  58 ;  Aiken  r.  Blai&dell,41 
Vt.  656  ;  Arnot  r.  Pittston  Coal  Co.  68  N.  Y.  558.  Packing  or  marking  an 
article  so  as  to  deceive  officers  of  the  law,  or  the  buyer,  would  be  suflScient. 
SkifE  V.  Johnson,  57  N.  H.  475  ;  Hull  v.  Buggies,  56  N.  Y.  424;  Fisher  v. 
Lord,  63  N.  H.  514. 

On  this  principle  it  was  held  in  Materne  v.  Horwitz,  18  Jones  &  Sp.  41, 
101  N.  Y.  469,  that  a  wholesale  vendor  of  American  sardines,  packed  in  boxes 
with  labels  representing  that  they  were  put  up  in  France,  could  not  recover  the 
price  of  the  buyer.  And  see  Honegger  v.  Wettslein,  15  J.  &  S.  125.  But 
whether  '*  knowledge  "  of  an  intended  unlawful  use  by  the  buyer  would  or 
would  not  render  a  sale  unlawful  at  common  law,  nothing  less  than  that,  such 
as  a  '*  reasonable  cause  to  believe,"  will  ordinarily  suffice.  Adams  v.  Cooil- 
lard,  102  Mass.  167 ;  Fly  v.  Webster,  lb.  304  (Bligh  v.  James,  6  Allen,  570, 
in  the  same  court,  was  under  a  statute) ;  Lindsey  v.  Stone,  123  Mass.  332; 
Hotchkiss  V.  Finan,  105  Mass.  86.  Nor  even  **  actual  belief."  Corning  v. 
Abbott,  54  N.  H.  469. 


CHAP,  in.]  ILLEGALITY,  501 

2.  Under  Statutes.  Sales  are  made  illegal  by  statute,  by  three  forms  of 
enactment:  (I.)  Where  the  statute  positively  declares  the  sale  to  be  "  null 
and  void."  (2.)  Where  it  merely  prohibits  the  sale  and  affixes  a  penalty,  but 
does  not  expressly  say  it  shall  be  void.  (3.)  Where  it  does  neither,  but  only 
imposes  a  penalty  on  the  seller.  And  by  the  overwhelming  weight  of  recent 
decisions  the  latter  method  makes  the  sale  illegal  between  the  parties,  as  well 
as  the  former.  Some  of  the  more  important  American  cases  establishing  that 
proposition  are:  Bancroft  v.  Dumas,  21  Vt.  456;  Roby  v.  West,  4  N.  H. 
285;  10  lb.  377;  30  lb.  552;  Mitchell  v.  Smith,  1  Binn.  110;  Woods  v. 
Armstrong,  54  Ala.  150,  and  cases  cited;  Miller  v.  Post,  1  Allen,  435  ;  Bux- 
ton V.  Hamblen,  32  Me.  348  ;  Griffith  v.  Wells,  3  Denio,  227 ;  Barton  v.  Port 
Jackson,  &c.  Ice  Co.  17  Barb.  404. 

In  considering  the  subject  of  sales  prohibited  by  statute,  care  should  be 
exercised  in  determining  whether  the  statute  really  prohibits  or  punishes  *'  the 
sale,"  or  only  some  act  closely  connected  with  the  sale,  but  not  necessarily  the 
sale  itself.  Therefore  a  sale  is  not  illegal  merely  because  the  law  prohibits  a 
person,  under  a  penalty,  from  "  offering  for  sale,"  "  carrying  for  sale,"  or  "  ex- 
posing for  sale,"  the  article  sold.  Williams  v,  Tappan,  23  N.  H.  385  ;  Brack- 
ett  r.  Hoyt,  29  lb.  264 ;  Jones  v.  Berry,  33  lb.  209.  That  penalty  might  be 
fully  incni-red  even  though  no  sale  had  actually  taken  place.  And  a  private 
sale  therefore  would  not  be  in  contravention  of  such  a  statute.  Eberle  v. 
Mehrbach,  55  N.  Y.  682.  On  this  principle,  it  was  held  in  Aiken  v,  Blaisdell, 
41  Yt.  655,  that  an  act  of  Congress  requiring  certain  persons  to  obtain  a  license 
or  pay  a  tax  before  carrying  on  a  specified  kind  of  business,  did  not  make  a 
sale  unlawful  by  one  not  licensed  or  not  paying  the  tax ;  as  the  law  was  in- 
tended for  revenue  only.  So  is  Larned  v,  Andrews,  106  Mass.  435  ;  follow- 
ing Smith  V.  Mawhood,  14  M.  &  W.  452,  cited  by  Mr.  Benjamin.  Corning 
V.  Abbott,  54  N.  H.  469,  is  like  it.  So  is  Rahter  v.  First  Nat.  Bank,  92  Penn. 
St.  393;  and  Mandlebaum  v.  Gregovich,  17  Nev.  87,  a  carefully  considered 
case.  See,  also,  Harris  v.  Runnels,  12  How.  79,  an  important  case;  Lindsey 
V.  Rutherford,  17  B.  Mon.  245  ;  Viuing  v.  Bricker,  14  Ohio  St.  331.  Curran 
V.  Downs,  3  Mo.  App.  468,  seems  contra  to  Larned  v.  Andrews,  cited  above. 
And  see  Best  v,  Bauder,  29  How.  Pr.  R.  489  ;  Creek  more  v,  Chitwood,  7 
Bush,  317;  Swords  v.  Owen,  43  How.  P.  R  176. 

It  may  not  be  possible  or  desirable  to  give  a  full  statement  of  all  the  sales 
forbidden  by  statute  in  America.  But  some  of  the  more  prominent  illustra- 
tions are,  a  sale  of  shingles  under  statute  dimensions,  Wheeler  v.  Russell,  17 
Mass.  258,  a  leading  case;  a  sale  of  unmeasured  wood.  Pray  v.  Burbank,  10 
N.  H.  377 ;  unweighed  coal,  Libby  v.  Downey,  5  Allen,  299 ;  uninspected  or 
unbranded  fertilizers.  Woods  v.  Armstrong,  54  Ala.  150  ;  66  lb.  582  ;  63  6a. 
215  ;  65  lb.  129 ;  69  lb.  761 ;  20  So.  Car.  430 ;  unculled  hoops,  Durgin  v. 
Dyer,  68  Me.  143 ;  of  grain  sold  by  the  bag  and  not  by  the  bushel,  Eaton  v, 
Keagan,  114  Mass.  433;  bread  by  the  loaf,  instead  of  by  the  pound,  Johnson 
V.  Kolb,  3  W.  N.  C.  (Penn.)  273 ;  sales  by  unlicensed  pedlers,  Bull  v.  Har- 
ragan,  17  B.  Monr.  349  ;  7  Dana,  337 ;  10  Cush.  45 ;  a  shIc  by  unsealed  weights 
or  measures,  Milner  v.  Post,  1  Allen,  134;  106  Mass.  269;  100  lb.  220; 
111  lb.  320;  of  stocks  not  then  owned  by  the  vendor,  Stebbins  v,  Leowolf,  3 
Cush.  137 ;  Ward  t;.  Van  Duser,  2  Hall,  162;  of  refreshments  for  voters  on 
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election  day,  Dake  v,  Asbee,  11  Ired.  112 ;  of  intoxicating  liqaon,  the  aathor- 
ities  on  which  are  too  namerous  to  mention. 

Sales  on  Sunday  have  often  been  declared  valid  in  America  when  not  for- 
bidden by  some  statute.     Bloom  v.  Richards,  2  Ohio  St.  887,  aTaloable  case; 
Merritt  v.  Earle,  29  N.  T.  120;  Moore  v.  Mnrdock,  26  Cal.  526;  Eberle 
t;.  Mehrbach,  55   N.  T.  682;    Johnson  v.  Brown,  18  Eans.  529;   Horace 
V.  Keebler,  5   Neb.   358 ;    Kaufman  v.  Hamm,  80  Mo.  887 ;  O'Ronrke  v. 
O'Rourke,  43  Mich.  58 ;  Batsford  v.  Every,  44  Barb.  618.     Bat  if  all  Sunday 
contracts  were  lawful  at  the  early  common  law,  they  began  to  be  affected  by 
statute  very  early  in  English  history,  much  earlier  than  the  statute  of  29  CL 
11.  cited  by  Mr.  Benjamin.       In  or  about  a.  d.  698,  the  Code  of  Ine,  king  of 
the  West  Saxons,  punished  servile  labor  on  Sunday  by  a  fine  of  sixty  shil- 
lings, Thorpe's  Anc.  Laws  of  England,  vol.  i.,  page  105 ;  and  the  laws  of 
£dw.  and  Guthr.  prohibited  ^*  Sunday  marketing  "  on  forfeiture  of  the  chattel 
and  thirty  shillings;  lb.  171.       Ethelred  declared  the  same,  lb.  p.  809,  327, 
845.     In  a.  d.  876,  Alfred   the  Great  prohibited  all  *'  work,  traffic,  and  legal 
proceedings  "  on  Sunday.    And  Henry  VI.  in  1448  (27  Hen.  YI.  c.  5)  prohib- 
ited ^'  all  manner  of  fairs  and  markets,  and  shewing  any  goods  or  merchandises 
(necessary  victual  only  except)  upon  pain  of  forfeiture  of  all  the  goods."    And 
in  1604  James  I.  (22  Jam.  I.  c.  22)  forbade  any  person  "  to  shew,  to  the  intent 
to  put  to  sale,  any  shoes,  boots,  buskins,  startups,  slippers,  or  pantofles  upon  the 
Sunday,  upon  pain  of  forfeiting  3«.  4^d,  for  every  pair  so  sold  or  shewed,  or 
put  to  sale,  and  also  the  value  of  the  goods."     Then  came  the  great  statute  of 
of  29  Chas.  II.  so  generally  reenacted  in  this  country.    And  as  to  the  effect  of 
the  American  statutes  upon  Sunday  sales,  different  views  prevail.     As  to  con- 
tracts wholly  executory  on  both  sides ;  mere  contracts  to  sell  and  to  buy ;  all 
agree  that  neither  party  is  bound.      Nearly  all  agree  that  if  the  sale  is  wholly 
executed  on  both  sides,  and  the  property  is  delivered  and  the  money  paid,  both 
parties  are  bound.     The  seller  cannot  by  suit  at  law  recover  his  property,  nor 
the  buyer  his  money.     The  law  leaves  both  parties  where  it  finds  them.    Hor- 
ton  V.  Buffinton,  105  Mass.  399;  Myers  v.  Meinrath,  101  Mass.  866;  107  lb. 
441,  and  cases  cited ;  Moore  v,  Murdoch,  26  Cal.  514 ;  Block  v.  McMurray, 
56  Miss.  217  ;  Shuman  v,  Shuman,  27  Penn.  St.  90  ;  Greene  v,  Godfrey,  44 
Me.  25 ;  Chestnut  t^.  Harbaugh,  78  Penn.  St.  478 ;  Ellis  v.  Hammond,  57 
Ga.  179.     That  is  the  reason  why,  if  a  debtor  makes  and  delivers  a  pledge  on 
Sunday  to  secure  a  valid  preexisting  debt,  he  cannot  recover  the  pledge  without 
paying  the  debt ;  King  v.  Green,  6  Allen,  139  ;  or,  if  he  makes  a  payment  on 
Sunday  of  a  prior  debt,  he  cannot  recover  it  back,  nor  the  creditor  collect  the 
claim  again.     Johnson  v.  Willis,  7  Gray,  164;  6  Allen,  180.      In  Kinney  v. 
McDermot,  55  Iowa,  674,  a  sale  was  made  and  the  property  delivered  on  Sun- 
day.    The  seller  retook  it  on  a  week  day,  but  the  buyer  was  allowed  to  main- 
tain replevin  for  it ;  but  this  may  be  doubtful. 

As  to  a  vendor's  inability  to  recover  a  specific  chattel,  which  he  has  sold 
and  delivered  on  Sunday,  this  would  undoubtedly  be  so  where  the  vendor  is 
obliged  to  show  the  Sunday  contract  in  order  to  make  out  his  case,  since  which- 
ever party  depends  wholly  upon  the  Sunday  sale  must  fail ;  but  why  must  a 
plaintiff  in  replevin  against  a  Sunday  vendee  necessarily  prove  the  Sunday 
transaction  at  all  ?     Why  may  he  not  safely  rely  upon  his  former  title  and  pos- 
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seBsion ;  a  complete  and  perfect  title ;  and  an  absolute  and  lawful  posseBsion 
up  to  Saturday  night?  True,  the  defendant  in  replevin  can  show  possession, 
— aimply  possession,  —  but  that  is  all.  The  moment  he  undertakes  to  prove 
title,  he  must  show  the  Sunday  purchase. 

The  question  then  comes,  will  the  defendant's  bare  possession  prevail  against 
the  plaintLGTs  prior  possession  and  proof  of  lawful  and  complete  ownership  ? 
The  contrary  was  held  upon  full  consideration  in  Magee  v.  Scott,  9  Cush.  148. 
ThU  view  may  sustain  the  result  in  Tucker  v.  Mowrey,  12  Mich.  378,  in  which 
the  vendor  was  allowed  to  maintain  replevin  against  a  Sunday  vendee,  and  re- 
cover the  property.  And  see  Winfield  v.  Dodge,  45  Mich.  355.  But  how- 
ever this  may  be,  all  agree  that  where  the  property  is  sold  and  delivered  on 
Sonday,  but  not  paid  for,  the  vendor  cannot  recover  the  price  on  the  Sunday 
bargain,  whether  it  be  an  oral  promise  or  the  note  of  the  buyer ;  nor  will  even 
geoeral  assumpsit  lie  for  the  fair  value.  O'Donnell  v.  Sweeney,  5  Ala.  467  ; 
Foreman  v.  Ah),  55  Penn.  St.  325 ;  Pike  r.  King,  16  Iowa,  49  ;  Adams  v, 
Hamell,  2  Dougl.  73  ;  Meader  v.  White,  66  Me.  90,  a  loan  of  money ;  Finn 
9.  Donahue,  35  Conn.  216;  Trolwert  v.  Decker,  51  Wise  46,  a  well-considered 
case ;  Tucker  v.  West,  29  Ark.  386. 

And  many  hold  that  this  is  so,  even  though  the  buyer  keep  the  property 
when  demanded  on  a  week  day,  or  even  ratifies  the  Sunday  contract ;  such 
courts  holding  the  Sunday  promise  to  be  void,  and  incapable  of  ratification. 
Day  V.  McAllister,  15  Gray,  433,  where  the  reasons  are  forcibly  stated  by  Mr. 
Justice  Hoar;  Ladd  t;.  Rogers,  11  Allen,  209  ;  Pope  v.  Linn,  50  Me.  83  ;  Ship- 
pey  v.  Eastwood,  9  Ala.  198;  Vinz  v.  Beatty,  61  Wis.  645  ;  Guinn  v.  Simes, 
61  Mo.  335 ;  Reeves  v.  Butcher,  31  N.  J.  L.  224 ;  Ryno  v.  Darby,  20  N.  J. 
Eq.  231 ;  Eountz  v.  Price,  40  Miss.  341 ;  Trolwert  v.  Decker,  51  Wise.  46  ; 
Catlett  V.  Trustees,  62  Ind.  365  ;  Parker  v.  Pitte,  73  lb.  597.  In  Thompson 
9.  Williams,  58  N.  H.  248,  the  vendor  retook  the  goods  from  the  vendee ;  the 
vendee  sued  him  in  trespass  and  recovered  the  value  of  the  goods ;  but  even 
then  he  was  allowed  to  defend  an  action  for  the  price. 

On  the  other  hand,  some  maintain  that  the  Sunday  note  or  promise  is  only 
voidable  and  not  void,  and  may  be  ratified  on  a  week  day,  and  if  so,  be  cousid- 
ered  valid  and  binding  ah  initio,  and  be  declared  on  as  a  valid  contract  of  that 
date.  Adams  v»  Gay,  19  Yt.  338,  a  leading  case  on  this  point ;  21  lb.  99  ;  24 
lb.  317  ;  51  lb.  334;  Sayles  t;.  Wellman,  10  R.  I.  465 ;  Smith  v.  Case,  2 
Oreg.  190 ;  Campbell  v.  Young,  9  Bush,  240 ;  Tucker  t;.  West,  29  Ark.  386, 
carefully  reviewing  the  cases  ;  Kuhns  v.  Gates,  92  Ind.  66. 

Though,  again,  all  agree  that  if  what  takes  place  on  a  week  day  amounts  to 
an  entirely  new  sale  and  a  new  promise,  the  vendor  can  recover ;  but  the  right 
of  action  must  be  founded  on  the  new  transactiou,  and  not  on  the  original  Sun- 
day bargain,  as  in  Winchell  v,  Carey,  115  Mass.  560  ;  Melchoir  v,  McCarty, 
31'  Wise.  252;  Harrison  v.  Colton,  31  Iowa,  16.  There  is  no  good  reason 
why  parties  cannot  make  a  valid  contract  on  a  week  day  merely  because  they 
had  ineffectually  tried  to  make  one  on  a  Sunday.  The  retention  of  the  con- 
sideration received  on  Sunday  is  said  to  be  a  good  considerntiou  for  the  subse- 
quent week  day  promise  to  pay  for  it :  but  if  the  Sunday  buyer  can  securely 
keep  the  property  without  a  new  promise;  if  the  vendor  cannot  retake  it, 
either  with  or  without  legal  process ;  it  is  not  easy  to  see  exactly  what  is  the 
consideration  for  the  subsequent  week  day  promise  to  pay  for  it. 
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Of  course,  if  a  bargain  is  merely  negotiated  on  Sunday,  and  the  goods  be 
delivered  and  accepted  on  a  week  day,  the  buyer  may  be  liable,  either  on  a  new 
special  promise  therefor,  or  on  an  implied  assumpsit  for  their  market  value, 
but  not  necessarily  for  the  exact  price  agreed  upon  on  Sunday,  nor  on  the 
note  given  on  Sunday  therefor.  Bradley  v,  Bea,  14  Allen,  20 ;  103  Mass. 
188;  Dodson  v.  Harris,  10  Ala.  566;  Foreman  v.  Ahl,  55  Penn.  Su325; 
Kountz  V.  Price,  40  Miss.  341 ;  and  see  Smith  v.  Bean,  15  N.  H.  577. 

Wherever,  therefore,  the  Sunday  sale  is  held  '*  void,"  the  law  does  not  rec- 
ognize its  existence  for  any  purpose  of  enforcement  in  a  court,  either  in  whole 
or  in  part,  by  either  party.  The  buyer  cannot  maintain  an  action  for  a  deceit 
or  warranty  made  in  the  sale,  any  more  than  for  non-delivery  of  the  property. 
Robeson  v.  French,  1 2  Met.  24,  a  leading  case  ;  Northup  v.  Foote,  14  Wend. 
248;  Hulet  v.  Stratton,  5  Gush.  539;  Lyon  v.  Strong,  6  Vt  219;  Cardoie 
V.  Swift,  113  Mass.  250  ;  Plaisted  v.  Palmer,  63  Me.  576  ;  Howard  v,  Harris, 
8  Allen,  297  ;  Finley  v.  Quick,  9  Minn.  194;  Murphy  v.  Thompson,  14  B. 
Monr.  419 ;  Gunderson  v.  Richardson,  56  Iowa,  56. 

Some  general  principles  apply  to  all  illegal  sales :  — 

(1.)  The  burden  is  on  the  party  who  alleges  the  illegality  to  prove  it  Wil- 
son V.  Melvin,  13  Gray,  73  ;  14  lb.  522  ;  1  Allen,  481 ;  97  Mass.  97. 

(2.)  If  a  sale  is  valid  by  the  common  law,  it  is  presumed  to  be  valid  in 
every  other  state  where  the  common  law  prevails,  although  illegal  by  statute 
in  the  state  where  the  case  is  tried ;  and  therefore  the  party  alleging  the  ille^ 
gality  must  produce  and  prove  the  statute  law  of  the  state  where  the  sale 
was  made,  showing  the  illegality.  Adams  v.  Gay,  19  Vt  358;  0*Roorke 
V.  0*Rourke,  43  Mich.  58 ;  Doolittle  v,  Lyman,  44  N.  H.  608 ;  Tuttle  it. 
Holland,  43  Vt  542  ;  Corning  v.  Abbott  54  N.  H.  469. 

(3.)  If  the  sale  is  valid  by  the  law  of  the  state  where  it  is  completely  msde 
and  finished,  it  will  be  held  valid  in  another  state  when  it  would  not  be  if 
made  in  the  latter  state.  Orcutt  v.  Nelson,  1  Gray,  536;  Dater  v.  Earle,  3 
Gray,  482  ;  Mclntyre  v.  Parks,  3  Met  207 ;  Torrey  v.  Corliss,  83  Me.  833 ; 
Read  v.  Taft  3  R.  I.  175  ;  Swann  v.  Swann,  21  Fed.  Rep.  299. 

And  ordinarily  the  sale  is  completed  in  the  state  where  the  vendor  lives,  and 
where  he  delivers  the  goods  to  a  common  carrier  duly  addressed  to  the  vendee 
in  another  state,  even  though  the  written  order  for  the  goods  comes  from  the 
latter  by  mail  from  his  own  state.  Tuttle  v.  Holland,  43  Vt.  542  ;  Mack  r. 
Lee,  13  R.  I.  293  ;  Garland  v.  Lane,  46  N.  H.  245 ;  Merchant  v.  Chapman,  4 
Allen,  364 ;  Finch  v.  Mansfield,  97  Mass.  89  ;  Kline  v.  Baker,  99  Mass.  253; 
Abberger  v.  Marriu,  102  Mass.  70  ;  Boothby  t;.  Plaistead,  51  N.  H.  436  ;  Tor 
rey  v.  Corliss,  33  Me.  336 ;  Frank  v.  Hoey,  128  Mass.  263 ;  McCarty  v. 
Gordon,  16  Kan.  35 ;  Kling  v.  Fries,  33  Mich.  275. 

On  the  other  hand,  if,  by  the  fair  terms  of  the  contract,  the  vendor  is  bound 
to  deliver  the  goods  to  the  vendee  in  his  own  state,  or,  which  is  the  same 
thing,  pay  the  freight  on  them  to  such  place,  then  the  sale  is  completed  in  the 
latter  state,  and  if  such  sales  are  there  illegal,  then  the  vendor  cannot  recorer, 
although  such  ^ales  be  lawful  when  made  and  completed  in  his  own  state. 
Suit  V.  Woodhall,  113  Mass.  391 ;  Tolman  v.  Johnson,  43  Iowa,  at  p.  129. 

For  this  reason  it  was  held,  in  State  v.  O'Neil,  58  Vt  140,  that  if  the  goods 
are  ordered  by  a  buyer  in  Vermont,  where  the  sale  is  illegal,  of  a  seller  in 
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New  York,  where  the  sale  is  legal,  and  they  be  sent  **  C.  0.  D.,"  the  sale  is 
not  complete  and  the  title  does  not  pass  antil  delivery  and  payment  in  Ver^ 
mont,  and  so  the  sale  is  iUegaL  The  error  in  this  case,  if  any,  is  in  holding 
that  the  title  does  not  pass  until  payment ;  no  doubt  possession  would  not 
pass  until  such  payment.  It  is  more  clear  that,  if  the  goods  be  delivered  to  a 
carrier  in  a  state  where  the  sale  is  legal,  and,  by  the  contract,  the  buyer  in 
another  state  has  a  right  to  accept  them  or  not,  if  they  do  not  suit  him,  the 
Ba]e  is  not  complete  until  he  exercises  his  election,  and  so  the  validity  of  it  is 
governed  by  the  law  of  the  buyer's  residence.  Wilson  v.  Stratton,  47  Me. 
120;  but  this  was  decided  solely  on  the  ground  that  the  fact  of  satisfaction 
was  a  condition  precedent  to  the  completion  of  the  sale,  as  was  well  pointed 
oat  by  Durfee,  C.  J.,  in  Schlesinger  v.  Stratton,  9  R.  I.  578,  where  the  deci- 
sion was  different.  For  if  goods  be  sent  in  one  state  on  certain  conditions,  and 
be  accepted  by  the  vendee  in  another  state  on  different  conditions,  the  sale  is 
complete  only  in  the  latter  state.     Collender  Co.  v.  Marshall,  57  Vt.  232. 

(4.)  If  several  articles,  some  forbidden  and  some  not,  are  sold  at  one  time, 
for  one  entire  price,  the  whole  sale  is  tainted,  and  no  recovery  can  be  had  for 
any  of  the  articles.  Therefore,  in  an  illegal  sale  of  spirituous  liquor  at  a  stated 
price  per  barrel,  no  recovery  can  be  had  for  the  value  of  the  barrels,  any  more 
than  for  the  contents.  Holt  v.  O'Brien,  15  Gray,  311;  Bligh  v.  James,  6 
Allen,  570.  And  if  a  separate  price  be  fixed  upon  each  article,  the  legal  and 
the  illegal,  and  a  single  note  be  given  for  the  entire  amount,  either  at  the  time 
or  subsequently,  the  whole  note  is  invalid,  whether  a  separate  action  would 
or  would  not  lie  for  the  value  of  the  legal  items.  This  is  now  settled  law. 
Perkins  v,  Cummings,  2  Gray,  258 ;  Deering  v.  Chapman,  22  Me.  488 ;  Brig- 
ham  V.  Potter,  14  Gray,  522 ;  Coburn  v,  Odell,  30  N.  H.  540,  and  cases  cited ; 
Widoe  V.  Webb,  20  Ohio  St.  431;  Warren  v.  Chapman,  105  Mass.  87; 
Woodruff  17.  Hinman,  11  Vt.  592.  In  Shaw  v.  Carpenter,  54  Vt.  155,  a  mort- 
gage to  secure  notes,  part  of  the  consideration  of  which  was  illegal,  was  held 
valid  in  equity  to  the  amount  of  the  legal  consideration  ;  sed  qucere.  Ordina- 
rily, if  a  mortgage  note  is  void  for  illegality  in  the  consideration,  the  mortgage 
falls  within  it;  the  incident  follows  the  principal.  The  same  defences  (the 
statute  of  limitations  only  excepted)  may  generally  be  made  to  a  mortgage  as 
to  the  note  it  is  given  to  secure.  There  seems  to  be  no  good  reason  why 
equity  should  enforce  a  note  in  whole  or  in  part,  any  more  than  a  court  of  law. 
See  Atwood  v,  Fisk,  101  Mass.  363 ;  Vinton  v.  King,  4  Allen,  562  ;  Den  v, 
Moore,  5  N.  J.  L.  470.  If,  however,  the  buyer  has  given  his  note  to  the 
seller  ^on  account,"  but  for  a  less  sum  than  the  legal  items,  the  note  may  be 
recovered  ;  for  the  illegal  items  do  not  enter  into  the  consicleration  at  all.  The 
Dote  cannot  *^  apply  "  to  them.  Had  the  buyer  paid  so  much  money,  instead 
of  a  note,  the  seller  could  not  lawfully  apply  it  to  the  illegal  items.  Some 
cases  seem  to  favor  a  recovery  upon  the  note  to  the  extent  of  the  legal  consid- 
eration. Hynds  v.  Hays,  25  Ind.  32 ;  and  see  Frazier  v.  Thompson,  2  W. 
&  S.  235 ;  Yundt  v.  Roberts,  5  S.  &  R.  139. 

But  whether  a  partial  recovery  could  or  could  not  be  had  in  a  suit  upon  the 
iostrnmeiit  itself,  it  seems  that  notwithstanding  a  note  had  been  given,  yet,  it 
being  void,  the  vendor  could  recover  for  the  legal  items  of  his  account  in  as- 
sampsit  for  goods  sold  and  delivered,  though  the  legal  and  illegal  were  sold 
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at  the  same  time.  Cobarn  v.'  Odell,  80  N.  H.  557  ;  Foreman  v.  Ahl,  56 
Penn.  St.  825  ;  Carleton  t^.  Woods,  28  N.  H.  290  ;  Walker  v.  Lovell,  28  N. 
H.  188.  And  if  the  suit  is  brought  for  both,  it  seems  the  plaintiff  may  strike 
out  the  illegal  items,  and  recover  for  the  others.  Towle  v.  Blake,  88  Me.  528 ; 
Boyd  t;.  Eaton,  44  Me.  51 ;  58  lb.  61 ;  Goodwin  t;.  Clark,  65  lb.  280,  tod 
cases  cited. 

(5.)  If  a  sale  is  void  by  statute  when  made^  no  subsequent  repeal  of  the 
statute  will  validate  the  contract  and  enable  the  vendor  to  recover.  Roby  v. 
West,  4  N.  H.  285  ;  Hathaway  v.  Moran,  44  Me.  67  ;  Woods  v.  Armstroog, 
54  Ala.  150;  Banchor  v.  Mansel,  47  Me.  58;  48  lb.  186;  Deoell  v.  LeweD- 
thal,  57  Miss.  331.  And  a  subsequent  promise  to  pay  after  snch  repeal  ii 
inoperative;  there  is  no  legal  consideration.  Dever  v,  Corcoran,  3  Allen 
(N.  B.),  338 ;  Ludlow  v.  Hardy,  38  Mich.  690. 
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§  560.  The  rules  of  law  on  the  subject  of  conditions  in  contracts 
are  very  subtle  and  perplexing.     Whether  a  promise  made  or  an  obli- 
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gation  assumed  by  one  party  to  a  contract  is  dependent  on,  or  inde- 
pendent of,  the  promise  made  by  the  other  ;  whether  it  be  a  condition 
to  be  performed  before  or  concurrently  with  any  demand  on  the  other 
party  for  a  compliance  with  his  promise ;  or  whether  it  may  be  neg- 
lected, at  the  peril  indeed  of  a  cross  action  [or  counter-claim],  bat 
without  affecting  the  right  to  sue  the  other  party,  are  questions  on 
which  the  decisions  have  been  so  numerous  (and  in  many  instances  so 
contradictory),  and  the  distinctions  so  refined,  that  no  attempt  can 
here  be  made  to  do  more  than  enunciate  a  few  general  principles.  An 
examination  of  the  cases  will  be  restricted  to  such  as  have  special  ref- 
erence to  sales  of  goods.^ 

§  561.  The  subjects  of  representation,  warranty,  conditions,  and 
fraud  run  so  closely  together,  and  are  so  frequently  intertwined,  that 
it  is  very  difficult  to  treat  each  separately ;  and  it  will  be  convenient 
here,  although  these  different  topics  need  independent  consideration, 
to  give  an  outline  of  the  general  principles  applicable  to  the  whole  sub- 
ject, as  recognized  in  the  most  recent  decisions.  A  representation  is  a 
statement  or  assertion  made  by  one  party  to  the  other,  before  or  at 
the  time  of  the  contract,  of  some  matter  or  circumstance  relating  to  it. 
A  representation,  even  though  contained  in  a  written  instrument,  ia 
not  an  integral  part  of  the  contract.  Hence  it  follows  that,  even  if  it 
be  untrue,  the  contract  in  general  is  not  broken,  nor  is  the  untruth  any 
cause  of  action,  unless  made  fraudulently.  To  this  general  rule  there 
is  a  special  exception,  in  the  case  of  marine  policies  of  insurance, 
founded  on  rciisons  which  need  not  be  here  discussed.  The  false  ref- 
resentation  becomes  a  frauds  as  has  been  already  explained  (Book  III. 
Ch.  2),  when  the  untrue  statement  was  made  with  a  knowledge  of  its 
untruth,  or  dishonestly,  or  with  reckless  ignorance  whether  it  was  true 
or  false ;  ^  or  when  it  differs  from  the  truth  so  grossly  and  unreasona- 
bly as  to  evince  a  dishonest  purpose.^  When  the  representation  is 
made  in  writing,  instead  of  words,  it  is  plain  that  its  nature  is  not 
thereby  altered,  and  in  either  case  a  question  may  arise  whether  the 
statement  be  not  something  more  than  a  mere  representation,  whether 
it  be  not  part  of  the  contract.  On  a  written  instrument  this  is  a  ques- 
tion of  construction,  one  of  law  for  the  Court,  not  one  of  fact  for  the 
jury.  Whenever  it  is  determined,  that  a  statement  is  really  a  sub- 
stantial part  of  the  contract,  then  comes  the  nice  and  difficult  question. 
Is  it  a  condition  precedent?  or  is  it  an  independent  agreement f  a 
breach  of  which  will  not  justify  a  repudiation  of  the  contract,  but  only 

1  For  the  general  subject,  see  the  notes  to  L.  J.  Q.  B.  221 ;  Wheelton  v.  Hardesty,  8  E. 

Pordage  v.  Cole,  1  Wnis.  Saund.  320,  and  to  &  B.  232 ;  27  L.  J.  Q.  B.  241 ;  Reese  Rirer 

Peeters  v.  Opie,  2  Wms.  Saund.  352 ;  Catter  Mining  Go.  v.  Smith,  L.  R.  4  H.  L.  64 ;  Weir 

r.  Powell,  2  Sm.  L.  C.  1,  and  the  numerous  v.  BeU,  3  Ex.  D.  238,  C.  A. 
authorities  in  the  notes ;  Leake,  Dig.  of  the        "  Barker  v.  Windle,  6  E.  &  B.  675 ;  8.  C. 

Law  of  Contract,  p.  649.  25  L.  J.  Q.  B.  349. 

3  Elliott  V.  Von.Glehn,  IS  Q.  B.  632;  18 
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a  counter-claim  for  damages.  The  cases  shovF  distinctions  of  extreme 
nicety  on  this  point,  of  which  a  striking  example  is  afforded  in  charter 
parties,  where  a  statement  that  a  yessel  is  to  sail  or  to  be  ready  to  re- 
ceive cargo  on  a  given  day,  has  been  decided  to  be  a  condition,^  but  a 
stipulation  that  she  shall  sail  with  all  convenient  speed,  or  within  a 
reasonable  time,  is  held  to  be  an  independent  agreement.^  In  deter- 
mining whether  a  representation  or  statement  is  a  condition  or  not, 
the  rule  laid  down  by  Lord  Mansfield,  in  Jones  t^.  Barkley,^  remains 
unchanged,  ^^  that  the  dependence,  or  independence,  of  covenants,  is  to 
be  collected  from  the  evident  sense  and  meaning  of  the  parties,  and 
that,  however  transposed  they  might  be  in  the  deed,  their  precedency 
must  depend  on  the  order  of  time  in  which  the  intent  of  the  transac- 
tion requires  their  performance."  And  the  rules  for  discovering  the 
intention  are  mainly  these  :  — 

§  562.  1.  Where  a  day  is  appointed  for  doing  any  act,  and  the  day 
is  to  happen  or  may  happen  before  the  promise  by  the  other  party  is 
to  be  performed,  the  latter  may  bring  action  before  performance,  which 
is  not  a  condition  precedent :  aliter^  if  the  day  fixed  is  to  happen  after 
the  performance,  for  then  the  performance  is  deemed  to  be  a  condition 
precedent. 

2.  When  a  covenant  or  promise  goes  only  to  part  of  the  considera- 
tion, and  a  breach  of  it  may  be  paid  for  in  damages,  it  is  an  indepen- 
dent covenant,  not  a  condition.^ 

3.  Where  the  mutual  promises  go  to  the  whole  consideration  on  both 
sides,  they  are  mutual  conditions  precedent ;  formerly  called  depen- 
dent conditions.^ 

4.  Where  each  party  is  to  do  an  act  at  the  same  time  as  the  other, 
as  where  goods  in  a  sale  for  cash  are  to  be  delivered  by  the  vendor, 
and  the  price  to  be  paid  by  the  buyer,  these  are  concurrent  conditions, 
and  neither  party  can  maintain  an  action  for  breach  of  contract,  with- 
out averring  that  he  performed  or  offered  to  perform  what  he  himself 
was  bound  to  do.^ 


1  Glaholm  v.  Hays,  2  M.  &  G.  257  ;  Oliver 
V.  Fielden,  4  Ex.  185 ;  Croockewit  v.  Fletcher, 
1  H.  &  N.  893  ;  26  L.  J.  Ex.  153;  Seeger  v. 
Duthte,  8  C.  B.  N.  S.  45 ;  29  L.  J.  G.  P.  253. 

3  Tarrabochia  v.  Hickie,  1  H.  &  N.  183; 
26  L.  J.  Ex.  26 ;  Dimech  v.  Corlett,  12  Moo. 
P.  C.  C.  199;  aipsham  v.  Vertne,  5  Q.  B. 
265 ;  McAndrew  v.  Chappie,  35  L.  J.  C.  P. 
281 ;  L.  B.  1  C.  P.  643.  But  the  delay  mnat 
not  be  such  as  to  frastrate  the  object  of  the 
Toyage,  Jackson  r.  Union  Marine  Insurance 
Co.  L.  B.  8  C.  P.  572 ;  in  Ex.  Ch.,  L.  R.  10 
C.  P.  125  ;  and  see  the  observations  of  some 
of  the  judges  in  Rankin  v.  Potter,  L.  R.  6  H. 
L.  83 ;  and  for  the  same  doctrine  considered 
in  the  case  of  a  contract  of  sale,  see  King  v. 
Ptoker,  34  L.  T.  K.  8.  887. 


*  2  Doug.  684-691 ;  and  see  per  Black- 
bum,  J.,  in  Bettini  v.  Gye,  1  Q.  B.  D.  at  p. 
187. 

^  Per  Parke,  B.,  in  Graves  v.  Legg,  9  Ex. 
709,  716;  Bettini  v.  Gye,  1  Q.  B.  D.  183. 

'  See  Glflxebrook  v.  Wood  row,  8  T.  R. 
366 ;  Jackson  v.  Union  Insurance  Co.  L.  R. 
10  C.  P.  at  p.  141 ;  Poussard  v.  Spiers,  1  Q. 
B.  D.  410. 

*  These  rules  are  (in  substance)  given  in 
1  Wms.  Saund.  320  b. ;  and  adopted  in  the 
notes  to  Cutter  v,  Powell,  2  Sm.  L.  C.  1. 
The  general  statement  of  the  law  applicable 
to  conditions  in  the  preliminary  remarks  in 
this  chapter  is  mainly  based  on  the  judgment 
of  the  Ex.  Ch.  in  Bebn  v,  Burness,  3  B.  &  S. 
751 ;  32  L.  J.  Q.  B.  204.  . 
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5.  Where  from  a  consideration  of  the  whole  instrament  it  is  clear 
that  the  one  party  relied  upon  his  remedy,  and  not  upon  the  perform- 
ance of  the  condition  by  the  other,  such  performance  is  not  a  condi- 
tion precedent.  But  if  the  intention  was  to  rely  on  the  performance 
of  the  promise,  and  not  on  the  remedy,  the  performance  is  a  condition 
precedent.^ 

§  563.  In  applying  these  rules  of  construction,  the  circamstanoes 
under  which  the  contract  was  made,  and  the  purpose  for  which  it  waB 
made,  are  to  be  taken  into  consideration.  The  same  statement  may, 
under  certain  circumstances,  be  merely  a  description  or  representation, 
and  under  others,  the  most  substantial  stipulation  in  the  contract ;  as 
for  instance,  if  a  vessel  were  described  in  a  charter-party  as  a  ''French 
vessel,"  these  words  would  be  merely  a  description  in  time  of  peace, 
but  if  England  were  at  war,  and  France  at  peace,  with  America,  they 
would  form  a  condition  precedent  of  the  most  vital  im^K>rtance.^ 

§  564.  Although  a  man  may  refuse  to  perform  his  promise  till  the 
other  party  has  complied  with  a  condition  precedent,  yet  if  he  has 
received  and  accepted  a  substantial  part  of  that  which  was  to  be  per- 
formed in  his  favour,  the  condition  precedent  chanffea  its  character^  and 
becomes  a  warranty  or  independent  agreement^  affording  no  defence  to 
an  action,  but  giving  right  to  a  countern^laim  for  damages.'  The  rea- 
son  is,  that  it  would  be  unjust  under  such  circumstances,  that  a  party 
who  has  received  a  part  of  the  consideration  for  which  he  bargained, 
should  keep  it  and  pay  nothing,  because  he  did  not  receive  the  whoU, 
The  law,  therefore,  obliges  him  to  perform  his  part  of  the  agreement, 
and  leaves  him  to  his  action  of  or  counter-claim  for  damages  against 
the  other  side,  for  the  imperfect  performance  of  the  condition.  It  is 
in  the  application  of  this  rule  that  the  cases  have  not  been  harmonious, 
and  the  practitioner  is  often  embarrassed  in  advising ;  for  the  Ck>urt8 
draw  a  distinction  between  what  is  and  what  is  not  a  substantial  part 
of  the  contract,  in  determining  whether  the  original  condition  prece- 
dent has  become  converted  ex  post  facto  into  an  independent  agree- 
ment.    Some  cases  are  referred  to  in  the  note.* 

§  565.  Apart  from  this  modification  of  the  principle,  in  cases  where 
one  of  the  parties  has  accepted  a  portion  of  the  benefit  of  the  condi- 

1  Per  Jervis,  C.  J.,  in  Robert!  v.  Brett,  18  N.  42 ;  30.L.  J.  Ex.  373 ;  Hoare  r.  Rennie,  5 

C.  B.  561 ;  25  L.  J.  C.  P.  280;  and  see  the  H.  &  N.  19 ;  29  L.  J.  Ex.  73 ;  Pnst  p.  Dowie, 

opinions  o£  the  lords  in  this  cue  in  11  H.  L.  5  B.  &  8.  20;  32  L.  J.  Q.  B.  179;  Ellen  v. 

C.  337.  Topp,  6  Ex.  424 ;  Behn  p.  Bamess,  3  B.  4 

3  Behn  v.  Burness,  3  B.  &  8. 761,  per  Wil-  8.  751 ;  32  L.  J.  Q.  B.  204 ;  Dimech  o.  Cor- 

liams,  J. ;  see,  also,  Oppenheim  v.  Eraser,  34  lett,  12  Moo.  P.  C.  199;  Bradford  9.  Wil- 

L.  T.  N.  8.  524.  liams,  L.  R.  7  Ex.  260 ;   Stanton  p.  Richaid- 

*  Ellen  p.  Topp,  6  Ex.  424;  Behn  p.  Btti^  son,  L   R.  7  C.  P.  421-436,  per  Brett,  J.; 

ness,  3  B.  &  8.  751  ;  32  L.  J.  Q.  B.  204 ;  Jnd.  Heilbutt  v.  Hickson,  L.  R.  7  C.  P.  450-1,  pv 

Act,  1875,  Ord.  XIX.  r.  3.  BoviU,  C.  J. ;  Carter  p.  ScaiKill,  L.  R.  10  Q. 

«  Jonassohn  p.  Young,  4  B.  &  8.  296 ;  32  B.  564 ;  1  Wms.  Saund.  ed.  1871,  p.  554,  notes 

L.  J.  Q.  B.  385  ;  Graves  p.  Legg,  9  Ex.  709 ;  to  Pordage  p.  Cole. 
23  L.  J.  Ex.  228;  .White  p.  Beaton,  7  H.  & 
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tion,  which  was  stipulated  in  his  favonr,  and  has  thus  ex  post  facto 
changed  its  nature,  the  rule  is  very  general  and  uniform  that  the  con- 
dition precedent  must  be  fully  and  strictly  performed  before  the  party 
on  whom  its  fulfilment  is  incumbent  can  call  on  the  other  to  comply 
with  his  promise. 

§  566.  But  the  necessity  for  performing  the  condition  precedent 
may  be  waived  by  the  party  in  whose  favour  it  is  stipulated,  either 
expressly,  or  by  the  implication  resulting  from  his  acts  or  conduct. 
This  waiver  is  implied  in  all  cases  in  which  the  party  entitled  to  exact 
performance  either  hinders  or  impedes  the  other  party  in  fulfilling  the 
condition,  or  incapacitates  himself  from  performing  his  own  promise, 
or  absolutely  refuses  performance,  so  as  to  render  it  idle  and  useless 
for  the  other  to  fulfil  the  condition. 

No  authority  is  needed,  of  course,  for  the  proposition  that  the 
party  in  whose  favour  the  condition  has  been  imposed  may  expressly 
waive  it. 

The  cases,  however,  are  numerous  to  establish  the  propositions  above 
stated,  in  relation  to  the  implied  waiver. 

§  567.  If  a  man  offer  to  perform  a  condition  precedent  in  favour  of 
another,  and  the  latter  refuse  to  accept  the  performance,  or  hinder  or 
prevent  it,  this  is  a  waiver,  and  the  latter's  liability  becomes  fixed 
and  absolute.  As  long  ago  as  1787,  Ashhurst,  J.,  in  delivering  the 
opinion  of  the  King's  Bench,  in  Hothara  v.  East  India  Company,^ 
said  that  it  was  evident  from  common  sense,  and  therefore  needed  no 
authority  to  prove  it,  that  if  the  performance  of  a  condition  precedent 
by  the  plaintiff  had  been  rendered  impossible  by  the  neglect  or  default 
of  the  defendant,  *'  it  is  equal  to  performance."  '  On  the  same  prin- 
ciple a  positive,  absolute  refusal  by  one  party  to  carry  out  the  con- 
tract, or  his  conduct  in  incapacitating  himself  from  performing  his 
promise,  is  in  itself  a  complete  breach  of  contract  on  his  part,  and 
dispenses  the  other  party  from  the  useless  formality  of  tendering  per- 
formance of  the  condition  precedent :  as,  if  A.  engage  B.  to  write 
articles  for  a  specified  term  in  a  periodical  publication  belonging  to  A., 
and  before  the  end  of  the  term  A.  should  discontinue  the  publica- 
tion ;  or  if  he  agree  to  sell  to  B.  a  specified  ox,  and  before  the  time 
for  delivery  should  kill  and  consume  the  animal ;  or  to  load  specified 
goods  on  board  a  vessel  on  a  day  fixed,  and  before  that  day  should 
send  them  abroad  on  a  different  vessel,  —  it  is  plain  that  it  would  be 
futile  for  B.,  in  the  cases  supposed,  to  tender  articles  for  insertion 
in  the  discontinued  publication,  or  the  price  of  the  ox  already  con- 

• 

1  1  T.  R.  64&.  Cort  V.  Ambergate  Railway  Co.  17  Q.  B. 

s  See,  ako,  Pontifez  v.  Wilkinton,  1  C.  B.  127 ;  20  L.  J.  Q.  B.  460 ;  Rniisell  v.  Ban- 

75 ;  Holme  o.  Gappy»  3  M.  &  W.  387  ;  Ar-  deira,  13  C.  B.  N.  S.  149 ;  32  L.  J.  C.  P.  68  ; 

mitaij^  V,  Insole,  14  Q.  B.  728 ;  Ellen  v.  Topp,  Mackay  o.  Dick,  6  App.  Caa.  251. 
6  £z.  424;  Laird  v.  Pirn,  7  M.  &  W.  474; 
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sumed,  or  to  offer  to  receive  on  his  vessel  goods  already  sent  out  of  the 
country  ;  and  lex  neminem  ad  vana  cogit.^ 

§  568.  But  a  mere  assertion  that  the  party  will  be  unable  or  will 
refuse  to  perform  his  contract,  is  not  sufficient ;  it  must  be  a  distinct 
and  unequivocal  absolute  refusal  to  perform  the  promise,  and  must  be 
treated  and  acted  upon  as  such  by  the  party  to  whom  the  promise 
was  made,  for  if  he  afterwards  continue  to  urge  or  demand  com- 
pliance with  the  contract,  it  is  plain  that  he  does  not  understand 
it  to  be  at  an  end.^  The  authorities  will  be  found  collected  and  con- 
sidered in  the  notes  to  Cutter  v.  Powell,  2  Smith's  Leading  Cases,  1. 

The  Supreme  Court  of  the  United  States  has  cited  the  foregoing 
passage  with  approval  as  a  correct  statement  of  the  law.* 

§  569.  The  whole  law  on  this  subject  has  been  re-examined  and  con- 
clusively settled  in  the  Exchequer  Chamber,  in  Frost  v.  Knight  (L.  R. 
5  Ex.  322;  7  Ex.  Ill),  in  which  the  doubts  intimated  by  the  lower 
Court  as  to  the  principle  of  Hochster  v.  De  la  Tour  were  held  to  be 
ill-founded,  and  by  the  decision  of  that  Court  reversed  by  an  unani- 
ifious  judgment. 

In  New  York,  also,  the  Court  of  Appeals,  in  the  case  of  Burtis  v. 
Thompson  (42  N.  Y.  246),  which,  like  Frost  v.  Knight,  was  an  action 
based  on  a  positive  refusal  to  fulfil  a  promise  of  marriage,  the  action 
being  brought  in  advance  of  the  time  fixed  for  the  marriage,  decided 
in  favour  of  the  plaintiff  ;  and  the  case  of  Hochster  t;.  De  la  Tour  was 
cited  in  the  judgment. 

§  570.  It  is  no  excuse  for  the  non-performance  of  a  condition  that 
it  is  impossible  for  the  obligor  to  fulfil  it,  if  the  performance  be  in  its 
nature  possible.  But  if  a  thing  be  physically  impossible,  quod  natura 
fieri  non  concedit^  or  be  rendered  impossible  by  the  act  of  God,*  as  if 
A.  agree  to  sell  and  deliver  his  horse.  Eclipse,  to  B.,  on  a  fixed 
future  day,  and  the  horse  die  in  the  interval,  the  obligation  is  at 
an  end.^ 


^  Gort  V.  The  Ambergate  Railway  Co.  17 
Q.  B.  127;  20  L.  J.  Q.  B.  460;  Bowdell  v. 
Parsons,  10  East,  59  ;  Amory  v,  Brodrick,  5 
B.  &  Aid.  712;  Short  v.  Stone,  8  Q.  B.  358; 
Caineflr.  Smith,  15  M.  &  W.  189;  Reid  v. 
Hoskins,  4  £.  &  B.  979  ,  5  £.  &  B.  729  ;  25 
L.  J.  Q.  B.  55,  and  26  L.  J.  Q.  B.  5  ;  Avery 
V.  Bowden,  5  £.  &B.  714  ;  6  £.  &  B.  953 ; 
25  L.  J.  Q.  B.  49,  and  26  L.  J.  Q.  B.  3  ;  Bar- 
tholomew V.  Markwick,  15  C.  B.  N.  S.  710; 
33  L.  J.  C.  P.  145;  Franklin  v.  Miller,  4  A. 
&  £.  599  ;  Planchd  v,  Colburn,  8  Bing.  14  ; 
Robson  0.  Drummond,  2  B.  &  Ad.  303; 
Inchbald  v.  The  Western  Neilgherry  Coffee 
Co.  17  C.  B.  N.  S  733 ;  34  L.  J.  C  P.  15. 

3  Barrick  v.  Buba,  2  C.  B.  N.  S.  563 ;  26 
L.  J.  C.  P.  280  ;  Ripley  v,  McClure,  4  £x. 


345 ;  Hochster  v,  De  la  Tour,  2  E.  &  B.  678 ; 
22  L.  J.  Q.  B.  455  ;  Avery  v.  Bowden,  5  E 
&  B.  714  ;  6  £.  &  B.  953 ;  25  L.  J.  Q.  B.  49 ; 
26  L.  J.  Q.  B.  3 ;  The  Danube  Railway  Ca 
V,  Xenos,  11  C.  B.  N.  S.  152 ;  15  C.  B.N.  S. 
825;  51  L.  J.  C.  P.  84,  284;  Phil]>ots  v. 
£van8,  5  M.  &  W.  475 ;  Leeson  v.  The  North 
British  Oil  Co.  8  Ir.  R.  C.  L.  809. 

"  Smoot  V.  The  United  States,  15  Will. 
36,  at  p.  48. 

^  The  meaning  and  extent  of  the  terra 
"  act  of  God  "  are  considered  by  Cockbarn, 
C.  J.,  in  his  judgment  in  Nugent  v.  Smith,  1 
C.  P.  D.  423,  where  the  corresponding  ex- 
pressions in  the  civil  law  are  expiaioed. 

»  Shep.  Touch.  173,  382;  Co.  Lit.  206  a; 
Faulkner  o.  Lowe,  2  £x.  595 ;  WilliAiiiB  v. 
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In  Taylor  v.  Caldwell,^  the  whole  law  on  this  subject  was  reviewed 
by  Blackbarn,  J.,  who  gave  the  unanimous  decision  of  the  Court  after 
advisement.  It  was  an  action  for  breach  of  a  promise  to  give  to  the 
plaintiff  the  use  of  a  certain  music-hall  for  four  specified  days,  and 
the  defence  was  that  the  hall  had  been  burnt  down  before  the  ap- 
pointed days,  so  that  it  was  impossible  to  fulfil  the  condition.  This 
excuse  was  held  valid.  The  learned  judge  there  stated  as  an  example, 
that  *'*'  where  a  contract  of  sale  is  made,  amounting  to  a  bargain  and 
sale,  transferring  presently  the  property  in  specific  chattels,  which  are 
to  be  delivered  by  the  vendor  at  a  future  day,  there,  if  the  chattels 
without  the  fault  of  the  vendor  perish  in  the  interval,  the  purchaser 
must  pay  the  price,  and  the  vendor  is  excused  from  performing  his 
contract  to  deliver,  which  has  thus  become  impossible.  That  this  is 
the  rule  of  English  law,  is  established  by  the  case  of  Rugg  v.  Minet.^ 
After  some  further  illustrations,  the  rule  was  laid  down  as  follows : 
"  The  principle  seems  to  us  to  be  that  in  contracts  in  which  the  per- 
formance  depends  on  the  continued  existence  of  a  giiTen  person  or  things 
a  condition  is  implied^  that  the  impossibility  arising  from  the  perishing 
of  the  person  or  thing  shall  excuse  the  performance^  This  case  was 
followed  in  Appleby  v.  Meyers,  in  the  Exchequer  Chamber.^  And  in 
Robinson  t^.  Davison,^  the  same  principle  was  applied  to  excuse  the 
defendant,  a  lady,  for  breach  of  a  promise  to  play  upon  the  piano  at 
a  concert,  when  she  was  too  ill  to  perform ;  the  Court  holding  that 
the  promise  was  upon  the  implied  condition  that  she  should  be  well 
enough  to  play. 

In  Dexter  v.  Norton,*  it  was  held  upon  the  authority  of  Taylor  v. 
Caldwell,  as  well  as  upon  the  American  cases,  that  in  an  executory 
agreement  for  the  sale  and  delivery  of  specified  goods,  the  vendor  is 
excused  from  performance,  if  the  goods  perish  without  his  fault,  so  as 
to  render  delivery  impossible. 

§  5  70  a.  The  principle  of  Taylor  v.  Caldwell  was  applied  to  a  case 
where  the  contract  was  to  sell  ^^  200  tons  of  potatoes  grown  on  land 
belonging  to  the  defendant  in  Whaplode,^^  The  potatoes  were  not  in 
existence  at  the  date  of  the  contract,  but  the  land,  when  sown,  was 
capable  in  an  average  year  of  producing  far  more  than  the  quantity 
of  potatoes  contracted  for.  There  was  a  failure  of  the  crop  from  dis- 
ease, and  the  vendor  was  only  able  to  deliver  80  tons.     In  an  action 

Hill,  Palm.  548  ;   Langhter's  case,  5  Rep.  Boast  v.  Firth,  L.  R.  4  C.  P.  1 ;  Clifford  v. 

21  b ;  Hall  V.  Wright,  1  B.,  B.  &  B.  746  ;  27  Watts,  L.   R.  5   C.  P.  677 ;    Whincup  v. 

L.  J.  Q.  B.  145  ;  2  Wms.  Saund.  420 ;  Taa-  Haghes,  L.  R.  6  C.  P.  78 ;  Robinson  u.  Da^ 

ker  V.  Shepherd,  6  H.  &  N.  575 ;  30  L.  J.  Ex.  vison,  L.  R.  6  Ex.  269  ;  Anglo-Egyptian  Na. 

207.  vigation  Co.  v.  Ronnie,  L.  R.  10  C.  P.  271  ; 

1  3  B.  &  S.  826 ;  82  L.  J.  Q.  B.  164.  Howell  v,  Coupland,  L.  R.  9  Q.  B.  462,  on 

*  11  East,  210.  app.  1  Q.  B.  D.  258;  Poassard  v.  Spiers,  1 

>  Appleby  v.  Meyen,  L.  R.  1  C.  P.  615 ;  Q.  B.  D.  410,  414 ;  Simeon  t?.  Watson,  46  L. 

85  L.  J.  C.  P.  295 ;  reversed  in  Ex.  Ch.,  L.  R.  J.  C.  P.  679. 

2  0.  P.  651 ;  86  L.  J.  C.  P.  831      See,  also,  *  47  N.  Y.  62. 
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for  non-delivery  of  the  residue,  the  defendant  wajsi  held  to  be  excused 
from  further  performance,  on  the  ground  that  the  contract  was  for  a 
portion  of  a  specific  crop,  and  therefore  subject  to  an  implied  condition 
that  the  vendor  should  be  excused  if,  before  breach,  performance  be- 
came impossible  from  the  perishing,  without  default  on  his  part,  of  the 
subject-matter  of  the  contract.^ 

§  571.  And  a  party  is  equally  excused  from  the  performance  of  his 
promise  when  a  legal  impossibilitf/  supervenes.  If,  after  promise  made, 
an  Act  of  Parliament  is  passed  rendering  the  performance  illegal,  the 
promise  is  at  an  end,  and  the  obligor  no  longer  bound.^ 

But  if  the  thing  promised  be  possible  in  itself,  it  is  no  excuse  that 
the  promiser  became  unable  to  perform  it  by  causes  beyond  his  own 
control,  for  it  was  his  own  fault  to  run  the  risk  of  undertaking  uncon- 
ditionally  to  fulfil  a  promise,  when  he  might  have  guarded  himself  by 
the  terms  of  his  contract.^ 

Thus,  in  Kearon  v.  Pearson,*  the  defendant  undertook  to  deliver  a 
cargo  of  coals  on 'board  of  a  vessel  with  the  usual  despatch.  The  de- 
fendant commenced  the  delivery,  but  a  sudden  frost  occurred,  so  that 
no  more  coal  could  be  brought  from  the  colliery  by  the  "flats"  navi- 
gating the  canal.  The  delivery  was  thus  delayed  about  thirty  days, 
and  the  Court  was  unanimous  in  holding  that  the  defendant  was  not 
excused  from  performing  his  promise. 

So  in  Barker  v.  Hodgson,^  the  defendant  attempted  to  excuse  him- 
self for  not  furnishing  a  cargo  in  a  foreign  port,  on  the  ground  that  a 
pestilence  broke  out  in  the  port,  and  all  communication  between  the 
vessel  and  the  shore  was  interdicted  by  the  authorities,  so  that  it  was 
unlawful  and  impracticable  to  send  the  cargo  on  board,  and  Lord  £1- 
lenborough  said :  ^^  Perhaps  it  is  too  much  to  say  that  the  freighter 
was  compellable  to  load  his  cargo ;  but  if  he  was  unable  to  do  the 
thing,  is  he  not  answerable  upon  his  covenant  ?  ...  If,  indeed,  the 
performance  of  this  contract  had  been  rendered  unlawful  by  the  gov- 
ernment of  this  country,  the  contract  would  have  been  dissolved  on 
both  sides ;  and  this  defendant,  inasmuch  as  he  had  been  thus  com- 
pelled to  abandon  his  contract,  would  have  been  excused  for  the  non- 
performance of  it,  and  not  liable  to  damages.     But  if,  in  consequence 


1  HoweU  V.  Coupland,  L.  R.  9  Q.  B.  462 ; 
S.  C.  affirmed,  1  Q.  B.  D.  258,  G.  A. 

^  Brewster  v.  Kiichell,  1  Salk.  198 ;  Davis 
1^.  Gary,  15  Q.  B.  418  ;  Doe  v,  Rugely,  6  Q. 
B.  107 ;  Wynn  v.  Shropshire  Unioa  Bail- 
way  Go.  5  Ex.  420 ;  Brown  v.  Mayor  of  Lon- 
don, 9  G.  B.  N.  S.  726,  and  31  L.  J.  G.  P. 
280;  Baily  v,  De  Grespigny,  L.  R.  4  Q.  B. 
180,  where  the  whole  subject  is  elaborately 
discussed  in  the  decision  of  the  Q.  B.  deliv- 
ered by  Hannen,  J. ;  Newby  v,  Sharpe,  8  Gh. 


D.  39 ;  Newington  Local  Board  v.  Gotdng- 
ham  Local  Board,  12  Gh.  D.  725. 

8  See  per  Mellish,  L.  J.,  in  River  Wear 
Gommissioners  v.  Adamson,  1  Q.  B.  D.  it 
p.  548,  and  per  eundem  in  Nichols  v.  Man- 
Und,  2  Ex.  D.  at  p.  4.  See,  also,  Arthur  o. 
Wynne,  14  Gh.  D.  603. 

«  7  H.  &  N.  386 ;  31  L.  J.  Ex.  1. 

«  3  M.  &  S.  267 ;  but  see  Ford  v.  Cotes- 
worth,  L.  R.  4  Q.  B.  127  ;  5  Q.  B.  544,  in 
error ;  and  Gunningham  v.  Dann,  3  C-  P-  D- 
443,  G.  A. 
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of  events  which  happen  at  a  foreign  port,  the  freighter  is  prevented 
from  furnishing  a  loading  there,  which  he  has  contracted  to  furnish, 
the  contract  is  neither  dissolved,  nor  is  he  excused  for  not  performing 
it,  but  must  answer  in  damages." 

So  in  Kirk  v.  Gibbs,^  the  charterers  of  a  vessel  agreed  to  furnish  to 
the  captain,  at  Pisco,  in  Peru,  the  pass  necessary  to  enable  him  to  load 
a  cai^o  of  guano  '^  free  of  expense,  within  twenty-four  Iiours  of  his 
application."  The  charterers,  having  loaded  an  insufficient  cargo, 
pleaded,  in  an  action  against  them  for  this  breach  of  the  charter-party, 
that  by  the  laws  of  the  republic  of  Peru  no  guano  could  be  loaded 
without  a  pass  from  the  government,  and  that  on  inspection  of  the 
vessel  the  government  refused  a  pass,  and  that,  on  the  plain  tiff  *s  re- 
pairing the  vessel,  a  pass  was  granted  for  only  a  limited  quantity, 
which  was  loaded,  and  that  no  more  could  be  loaded  without  exposing 
both  vessel  and  cargo  to  seizure.  On  demurrer,  this  plea  was  held 
bad.  But  the  insufficiency  of  the  plea  consisted  in  this,  that  it  did  not 
allege  that  the  owners  of  the  vessel  were  in  default,  or  that  the  vessel 
was  not  really  fit  to  carry  a  full  cargo,  but  only  that  the  government 
officers  refused  the  permit ;  and  the  charterer  had  made  an  absolute 
promise  to  furnish  one,  from  which  nothing  could  excuse  him  unless 
hindered  by  some  act  or  default  of  the  other  party. 

§  572.  There  are  two  old  cases  in  which  the  vendors  took  advantage 
of  the  buyer's  ignorance  of  arithmetic  to  impose  on  them  conditions 
pi*actically  impossible. 

In  Thornborow  v.  Whitacre,^  the  declaration  was  in  case,  and  alleged 
that  the  defendant,  in  consideration  of  2«.  6d.  paid,  and  of  41,  lis.  6(2. 
promised  to  be  paid  on  the  defendant's  performance,  agreed  to  deliver 
to  the  plaintiff  two  grains  of  rye-corn  on  the  following  Monday,  four 
grains  on  the  Monday  after,  eight  grains  on  the  Monday  after,  ^'  et 
progre$su  sic  deliberaret  quolibet  alio  die  Lunce  successive  infrd  unum 
annum  ah  eodem  29  Martii  bis  tot  grana  Secalis  quot  die  Lunce  prox- 
imo prcecedente  respective  deliberanda  forent^^  The  defendant  de- 
murred, on  the  ground  that  the  performance  was  impossible,  Salkeld 
saying  all  the  rye  in  the  world  would  not  make  so  much,  and  arguing 
that  there  were  three  impossibilities  that  would  excuse  an  obligor,  — 
impossibilitas  legis^  as  a  promise  to  murder  a  man  ;  impossibilitas  reiy 
as  a  promise  to  do  a  thing  in  its  own  nature  impossible ;  and  impossi- 
bilitas facti^  where,  though  the  thing  was  possible  in  nature,  yet  man 
could  not  do  it,  as  to  touch  the  heavens,  or  to  go  to  Rome  in  a  day. 
But  Holt,  C.  J.,  said  that  impossibilitas  rei  etfacti  were  all  one;  that 
the  defendant's  promise  was  only  impossible  with  respect  to  his  ina- 
bility to  perform  it,  and  that  the  words  quolibet  alio  die  Lunce  must 
be  construed,  as  if  written  in  English,  every  other  Monday,  i.  «.  every 
next  Monday  but  one,  which  would  bring  the  obligation  much  nearer 

1  1  H.  &  N.  810;  26  L.  J.  Ex.  209.  s  2  Lord  Raym.  1164. 
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the  defendant's  ability  to  perform  it.  After  some  further  argument, 
Salkeld,  perceiving  the  opinion  of  the  Court  to  be  adverse  to  the  de- 
fendant, offered  the  plaintiff  to  return  the  half-crown  and  give  him  his 
costs,  which  was  accepted,  and  no  judgment  was  delivered. 

The  reporter  says  that  in  arguing  this  case,  the  old  case  of  James  v, 
Morgan  ^  was  remembered.  The  report  is  so  concise,  that  it  is  given 
entire :  ^^  K.  B.,  Mich.  15  Car.  2.  Assumpsit  to  pay  for  a  horse  a 
barley-corn  a  nail,  doubling  it  every  nail ;  and  avers  that  there  were 
thirty-two  nails  in  the  shoes  of  the  horse,  which,  being  doubled  every 
nail,  came  to  500  quarters  of  barley ;  and  on  non-assumpsit  pleaded, 
the  cause  being  tried  before  Hyde,  at  Hereford,  he  directed  the  jury 
to  give  the  value  of  the  horse  in  damages,  being  £8  ;  and  so  they  did ; 
and  it  was  afterwards  moved  in  arrest  of  judgment,^  for  a  small  fault 
in  the  declaration,  which  was  overruled,  and  judgment  given  for  the 
plaintiff."  The  Hyde  here  mentioned  was  not  the  well-known  Sir 
Nicholas  Hyde,  temp.  Charles  I.,  but  Sir  Robert  Hyde,  the  Chief  Jus- 
tice, who  had  just  been  placed  on  the  bench,  and  only  remained  in 
office  two  years  (Foss'  Tab.  Cur.  66).  The  ground  of  his  decision 
nowhere  appears.  For  further  authorities  upon  this  subject  of  impos- 
sible conditions,  the  reader  is  referred  to  the  cases  in  the  note.^ 

§  573.  A  strong  illustration  of  the  rigour  of  the  rule  by  which  par- 
ties are  bound  to  the  performance  of  a  promise  deliberately  made  is 
furnished  by  the  case  of  Jones  v.  St.  John's  College,*  where  a  builder 
had  contracted  to  do  certain  works  by  a  specified  time,  as  well  as  any 
alterations  ordered  by  named  persons  within  the  same  time,  and  the 
plaintiff  attempted  to  excuse  himself  for  delay  by  averring  that  the 
alterations  ordered  were  such,  and  the  orders  given  for  them  were  re- 
ceived at  so  late  a  time,  that  it  was  impossible  for  him  to  complete 
them  within  the  period  specified  in  the  contract,  as  the  defendant  well 
knew  when  he  gave  the  order;  but  the  Court  held  that  if  he  chose  to 
bind  himself  by  his  promise  to  do,  unconditionally,  a  thing  which  he 
could  not  possibly  perform,  under  a  penalty  for  not  doing  it,  he  was 
bound  by  the  bargain  and  liable  to  the  penalties  stipulated  for  the 
breaoh  of  it. 

The  rule  is  well  illustrated  by  a  decision  in  the  State  of  Connecti- 
cut, School  District  v.  Dauchy.^    The  defendant  had  agreed  to  com- 


1  1  Levinz,  111. 

3  1  Keble,  669. 

8  Reid  V.  Hopkins,  6  £.  &  B.  953  ;  26  L.  J. 
Q.  B.  $  ;  Eeposito  v.  Bowden,  4  E.  &  6. 
968 ;  7  E.  &  B.  763 ;  27  L.  J.  Q.  B.  17  ;  Pole 
V.  Cetcovitch,  9  C.  B.  N.  S.  430;  30  L  J.  C. 
P.  102 ;  Mayor  of  Berwick  v.  Oswald,  3  E.  & 
IB.  665,  and  5  H.  L.  C.  856 ;  Atkini>on  v. 
Ritchie,  10  East,  530;  Adams  v.  Royal  Mail 
Co.  5  C.  B.  N.  S.  492  ;  Mills  v.  Auriol,  I  H. 
Bl.  433,  and  4  T.  B.  94,  in  error ;  Jervis  v. 


Tomkinson,  1  H.  &  N.  195 ;  26  L.  J.  Ex.  41 ; 
Paradine  i;.  Jane,  Aleyn*  27  (see  remarks  of 
Lord  Blackbnrn  on  this  case  in  Rirer  Wear 
Commissioners  v.  Adamson,  2  Appi  Cas.  at 
p.  770);  Chitty  on  Cont.  (ed.  1881),  p.  667; 
Leake,  Dig.  of  the  Law  of  Contract,  p.  681 
et  seq. ;  Broom's  Leg.  Max.  245. 

*  L.  R.  6  Q.  B.  115. 

^  25  Conn.  530.  See,  also,  Harmony  v. 
Bingham,  2  Kernan,  106,  and  Booth  v.  Spoy- 
ten  Duyvil  Mills  Co.  60  N.  Y.  487,  at  pp. 
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plete  the  building  of  a  school-house  by  a  certain  time,  and  before  its 
expiration  the  building,  when  nearly  completed,  was  destroyed  by 
lightning,  whereby  alone  the  defendant  was  prevented  from  perform- 
ing his  contract,  which  was  absolute  in  its  terms.  It  was  held  that 
the  destruction  of  the  building  was  no  excuse  for  the  non-performance 
of  the  contract.  The  judgment  of  Ellsworth,  J.,  who  delivered  the 
opinion  of  the  Court,  is  well  worth  consideration. 

§  574.  The  conditions  most  frequently  occurring  in  contracts  of  sale 
will  now  be  considered. 

It  is  not  uncommon  to  make  the  performance  of  a  sale  dependent  on 
an  act  to  be*  done  by  a  third  person.  Such  conditions  must  be  com- 
plied with  before  rights  dependent  on  them  can  be  enforced,  and  if  the 
third  party  refuse,  even  unreasonably,  to  perform  the  act,  this  will  not 
dispense  with  such  compliance.  Thus  in  Brogden  v.  Marriott,^  the 
vendor  sold  a  horse  for  one  shilling  cash,  and  a  further  payment  of 
200Z.  provided  the  horse  should  trot  eighteen  miles  within  one  hour, 
the  task  to  be  performed  within  one  month,  and  '^  J.  N.  to  be  the 
judge  of  the  performance."  It  was  held  to  be  no  defence  to  the  buy- 
er*8  action  for  the  delivery  of  the  horse,  that  J.  N.  refused  to  be  present 
at  the  trial,  and  Tindal,  C.  J.,  said  it  was  a  ^^  condition  which  the  de- 
fendant should  have  shown  to  have  been  performed,  or  that  the  per- 
formance was  prevented  by  the  fault  of  the  opposite  party." 

So  in  Thurnell  v.  Balbirnie,^  the  declaration  averred  an  agreement 
that  defendant  should  purchase  the  plaintiff's  goods  '^  at  a  valuation 
to  be  made  by  certain  persons,  viz.,  Mr.  Newton  and  Mr.  Matthews, 
or  their  umpire,"  the  former  in  behalf  of  the  plaintiff,  and  the  latter 
in  behalf  of  the  defendant ;  that  Newton  was  ready  and  willing  to 
value  the  goods,  and  that  the  defendant  and  Matthews,  though  notified 
and  requested  to  proceed  with  the  valuation,  and  to  meet  Newton  for 
that  purpose,  continually  neglected  and  refused  to  do  so ;  and  that  the 
defendant  was  notified  that  Newton  would  meet  Matthews  or  any  other 
person  whom  the  defendant  might  nominate  for  the  purpose  of  making 
the  valuation^  but  the  defendant  wholly  neglcQted,  &c.  To  this  dec- 
laration there  was  a  special  demurrer  for  want  of  an  allegation  that 
the  defendant  hindered  or  prevented  Matthews  from  making  the  valu- 
ation, and  the  demurrer  was  sustained. 

§  575.  On  the  same  principle  it  has  been  held,  in  other  contracts  on 
conditions  of  this  kind,  that  the  party  who  claims  must  show  the  per- 
formance of  the  condition  on  which  his  claim  depends,  or  that  the  op- 
posite party  prevented  or  waived  the  performance.     On  an  agreement 

490,  49),  where  Dexter  v,  Norton  {ante,  p.        ^2  Bing.  N.  C  473. 
513)  was  distinguished,  and  the  limits  of  the        >  2  M.  &  W.  786. 
mle  are  laid  down  by  Church,  C.  J.,  in  delir- 
eriBg  the  opinion  of  the  Court. 
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to  do  work  which  is  to  be  settled  for  according  to  the  measurement  of 
a  named  person,  the  measurement  by  that  person  is  a  condition  prece- 
dent to  the  claim  for  payment;^  on  an  insurance  where  the  claim  for 
payment  was  made  to  depend  on  a  certificate  from  the  minister  of  the 
parish  that  the  insured  was  of  good  character,  and  his  claim  for  loss 
bond  fide,  it  was  held,  that  the  insured  could  not  recover  without  the 
certificate,  even  though  the  minister  unreasonably  refused  to  give  it;^ 
and  where  building  work  was  to  be  paid  for  on  a  certificate  in  writing, 
by  an  architect,  that  he  approved  the  work,  no  recovery  could  be  had 
until  the  certificate  was  given.* 

§  676.  If  the  performance  of  the  condition  for  a  valuation  be  ren- 
dered impossible  by  the  act  of  the  vendee,  the  price  of  the  thing  sold 
must  be  fixed  by  the  jury  on  a  quantum  valebat^  as  in  Clarke  v.  Wes- 
trope,^  where  the  outgoing  tenant  sold  the  straw  on  a  farm  to  the 
incomer  at  a  valuation  to  be  made  by  two  indifferent  persons,  bat 
pending  the  valuation  the  buyer  consumed  the  straw.  In  like  manner, 
where  an  employer  colluded  with  an  architect,  upon  whose  certificate 
the  builder's  claim  for  payment  depended,  so  that  the  builder  was  pre- 
vented from  getting  the  certificate,  a  declaration  setting  forth  that  fact 
in  terms  sufficient  to  aver  fraud,  was  held  maintainable  by  all  the 
Barons  of  the  Exchequer.^ 

§  677.  The  condition  on  which  a  sale  depends  may  be  the  happening 
of  some  event,  and  then  the  question  arises  as  to  the  duty  of  the  obligee 
to  give  notice  that  the  event  has  happened.  As  a  general  rule,  a  man 
who  binds  himself  to  do  anything  on  the  happening  of  a  particular 
event,  is  bound  to  take  notice,  at  his  own  peril,  and  to  comply  with 
his  promise  when  the  event  happens.®  But  there  are  cases  in  which, 
from  the  very  nature  of  the  transaction,  the  party  bound  on  a  condi- 
tion of  this  sort  is  entitled  to  notice  from  the  other  of  the  happening 
of  the  event  on  which  the  liability  depends.  Thus,  in  Hauie  v.  He- 
myng,"^  it  was  held,  that  the  vendor,  who  had  sold  certain  weys  of 
barley,  to  be  paid  for  at  as  much  as  he  should  sell  for  to  any  other 
man,  could  not  maintain  an  action  against  the  purchaser  before  giving 
him  notice  of  the  price, at  which  he  had  sold  to  others,  the  reason  being 
that  the  persons  to  whom  the  plaintiff  might  sell  were  perfectly  indef- 
inite, and  at  his  own  option.  But  no  notice  is  necessary  where  the 
particular  person  whose  action  is  made  a  condition -of  the  bargain  is 

1  Mills  r.  Bay  ley,  2  H.  &  C.  36 ;  32  L.  J.        *  18  C.  B.  765 ;  25  L.  J.  C.  P.  287. 

Ex.  179.  *  Batterbury  v,  Vyse,  2  U.&C.A2;  ZiL 

2  Worsley  v.  Wood,  6  T.  R.  720.  J.  Ex.  177. 

*  Morgan  v.  Birnie,  9  Bin^.  672  ;  Clarke  r.  *  2  Wms.  Sannd.  62  a,  n.  4. 

Watson,  18  C.  B.  N.  S.  278;  34  L.  J.  C.  P.  ^  Cited  in  6  M.  &  W.  at  p.  454,  in  ihe 

148 ;  Rol)ert8  v.  Watkins,  14  C.  B.  N.  S.  592  ;  opinion  delivered  by  Parke,  B.,  in  Vyse  r. 

32  L.  J.  C.  P.  291 ;  Goodyear  v.  Mayor  of  Wakefield,  from  which  the  doctrine  in  the 

Weymouth,  35  L.  J.  C.  P.  12  ;  1  H.  &  K.  67 ;  text  is  chiefly  extracted. 
Richardson  v.  Mahon,  4  L.  R.  Ir.  486. 
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named,  as  if  in  Haule  v.  Hemjng  the  bargain  had  been  that  the  pur- 
chaser would  pay  as  much  as  the  vendor  should  get  for  the  barley 
from  J.  S.,^  for  the  party  bound  in  this  event  is  sufficiently  notified  by 
the  terms  of  his  contract,  that  a  sale  is  or  will  be  made  to  J.  S.,  and 
agrees  to  take  notice  of  it ;  there  is  a  particular  individual  specified, 
and  no  option  to  be  exercised  by  the  vendor.  And  it  seems  that  this 
is  the  true  test,  viz.,  that  if  the  obligee  has  reserved  any  option  to  him- 
self, by  which  he  can  control  the  event  on  which  the  duty  of  the  obli- 
gor depends,  then  he  must  give  notice  of  his  own  act  before  he  can 
call  upon  the  obligor  to  comply  with  his  engagement.  Therefore,  in 
Vyse  V.  Wakefield,^  where  the  defendant  had  covenanted  to  appear  at 
any  time  or  times  thereafter,  at  an  office  or  offices,  for  the  insurance 
of  lives  within  London  or  the  bills  of  mortality,  and  answer  such  ques- 
tions as  might  be  asked  respecting  his  age,  &c.,  in  order  to  enable  the 
plaintiff  to  insure  his  life,  and  would  not  afterwards  do  any  act  to  prej- 
udice the  insurance^  the  declaration  alleged  that  the  defendant  did,  in 
part  performance  of  his  covenant,  appear  at  a  certain  insurance  office, 
and  that  plaintiff  insured  the  defendant's  life,  and  that  the  policy  con- 
tained a  proviso,  by  which  it  was  to  become  void  if  the  defendant 
went  beyond  the  limits  of  Europe.  Breach  —  that  the  defendant  went 
beyond  the  limits  of  Europe,  to  wit,  to  Canada.  Special  demurrer, 
for  want  of  averment,  that  the  plaintiff  had  given  notice  to  the  defend- 
ant, that  he  had  effected  an  insurance  on  the  life  of  the  defendant,  and 
that  the  policy  contained  the  proviso  alleged  in  the  declaration.  Held, 
that  the  declaration  was  bad. 

§  578.  A  very  frequent  contract  among  merchants  is  a  sale  of  goods 
"  to  arrive."  *  It  is  not  always  easy  to  determine  whether  the  lan- 
guage used  in  such  cases  implies  a  condition  or  not,  or  what  the  real 
condition  is.  The  earlier  cases  were  at  Nisi  Prius,  but  in  recent  times 
these  contracts  have  been  multiplied  to  a  great  extent. 

In  Boyd  v.  Siffkin,*  the  sale  was  of  "  32  tons,  more  or  less,  of  Riga 
Rhine  hemp  on  arrival  per  Fanny  and  Almira^  ^^'i"  and  the  vessel 
arrived,  but  without  the  hemp.  Held,  that  the  sale  was  conditional 
on  the  arrival,  not  of  the  vessel,  but  of  the  hemp.  And  the  same  con- 
clusion was  adopted  by  the  Court  in  Hawes  \.  Humble,^  where  the 
sale  was  thus  expressed :  "  I  have  this  day  sold  for  and  by  your  order 
on  arrival  100  tons,  &c." 

In  Idle  V.  Thornton,®  the  contract  was  for  "  200  casks  first  sort  yel- 
low candle  tallow,  at  68«.  per  cwt.  on  arrival :  if  it  should  not  arrive 
on  or  before  the  31st  of  December  next,  the  bargain  to  be  void:  to  be 

^  Viner's  Ab.  Condition  (A.  d.),  pi.  15.  '  As  to  the  meaninn^of  the  word  "arrive" 

^  6  M.  &  W.  442 ;  see  Makin  v.  Watkin-  in  a  contract,  nee  Montgomery  v,  Middleton, 

son,  L.  R.  6  Ex.  25;  Stanton  v.  Austin,  L.  13  Ir.  C.  L.  R.  173. 

R.  7  C.  P.  651  ;  Sutherland  v,  Allhusen,  14  «  2  Camp.  326. 

L.  T.  N.  S.  666 ;  Armitage  v.  Insole,  14  Q.  ^2  Camp.  327,  n. 

B.  728;  19  L.  J.  Q.  B.  202.  «  3  Camp.  274. 
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taken  from  the  king's  landing  scale,  &c.,  ex  Catherina,  Evera."  Tbe 
vessel  with  the  tallow  on  board  was  wrecked  pS  Montrose,  but  the 
greater  part  of  the  tallow  was  saved,  and  might  have  been  forwarded 
to  London  by  the  31st  of  December,  but  was  not  so  forwarded,  and 
was  sold  at  Leith.  Lord  EUenborough  held  that  the  contract  wa£  con- 
ditional on  the  arrival  of  the  tallow  in  London  in  the  ordinary  caune 
of  navigation^  and  that  the  vendor  was  not  bound,  after  the  shipwreck, 
to  forward  it  to  London ;  at  all  events,  not  without  a  request  and  offer 
of  indemnity  by  the  purchaser. 

In  Lovatt  v.  Hamilton,^  the  contract  was,  "  We  have  sold  yqu  60 
tons  of  palm  oil,  to  arrive  per  Mansfield,  &c.  In  case  of  non-arriyal, 
or  the  vessel's  not  having  so  much  in,  after  delivery  of  former  con- 
tracts, this  contract  to  be  void."  During  the  voyage  a  part  of  the 
cargo  of  the  Mansfield  was  trans-shipped  by  an  agent  of  the  vendors 
into  another  vessel  belonging  to  the  vendors,  but  without  their  knowl- 
edge, and  the  oil  arrived  safely  on  that  vessel.  The  Mansfield  also 
aiTived  safely.  The  question  was  whether  the  arrival  of  tbe  oil  in 
the  Mansfield  was  a  condition  precedent  to  the  buyer's  right  to  claim 
the  delivery,  and  the  Court,  without  hearing  the  vendor's  counsel, 
held  the  affirmative  to  be  quite  clear. 

§  579.  In  Alewyn  v,  Pryor,^  the  sale  was  of  "  all  the  oil  on  board 
the  Thomas  ,  .  .  on  arrival  in  Great  Britain  :  to  be  delivered  by 
sellers  on  a  wharf  in  Great  Britain  to  be  appointed  by  the  buyers 
with  all  convenient  speed,  but  not  to  exceed  the  SOth  day  of  June  next, 
&c."  The  vessel  did  not  arrive  till  the  4th  of  July,  and  the  purchaser 
refused  to  take  the  oil.  Held,  that  the  arrival  by  the  SOth  of  June 
was  a  condition  precedent,  and  not  a  warranty  by  the  seller. 

In  Johnson  v.  Macdonald,^  the.  sale  was  of  100  tons  of  nitrate  of 
soda  *^  to  arrive  ex  Daniel  Grant,"  and  there  was  a  memorandum  at 
foot,  ^^  should  the  vessel  be  lost,  this  contract  to  be  void."  The  vessel 
arrived  without  any  nitrate  of  soda,  and  it  was  strenuously  contended 
that  the  expression  ^*  to  arrive,"  when  coupled  with  the  stipulation  in 
the  memorandum,  showed  the  meaning  to  be  an  undertaking  by  tbe 
vendor  that  the  soda  should  arrive,  and  that  he  would  deliver  it,  if  the 
vessel  arrived  safely.  But  all  the  judges  were  of  opinion  that  there 
was  a  double  condition  precedent^  and  that  the  contract  was  to  take 
effect  only  if  the  vessel  arrived,  and  if  on  arrival  the  soda  was  on 
board. 

§  580.  In  Gorrissen  v.  Perrin,*  the  sale  was  of  "  1170  bales  of  gam- 
bier,  now  on  passage  from  Singapore^  and  expected  to  arrive  in  Lon- 
don, viz.,  per  Ravenscraig  805  bales,  per  Lady  Agnes  Duff  365  bales." 
Both  vessels  arrived  with  the  specified  number  of  packages^  but  it  was 
proven  that  the  contents  were  far  short  of  the  agreed  number  of  bales^ 

1  5  M.  &  W.  639.  «  9  M.  &  W.  600. 

a  Ry.  &M.  406.  «  27  L.  J.  C.  P.  29;  2  C.  B.  N.  S.  661. 
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the  latter  word  meaning  in  the  trade  a  compressed  package  of  two 
hundred  weight.  There  was  also  on  board  the  vessels  a  quantity  of 
gambier  consigned  to  other  parties,  sufficient  to  make  up  the  whole 
quantity  sold.  The  plaintiff,  who  had  bought  the  goods,  claimed  in 
two  counts :  the  first,  on  the  theory  that  the  words  of  the  contract 
imported  a  warranty  that  there  were  1170  bales  actually  on  the  pas- 
sage ;  the  second  count,  on  the'  theory  that  even  if  it  was  a  double 
condition  precedent  that  the  vessels  should  arrive  with  that  quantity 
on  board,  the  condition  had  been  fulfilled,  although  part  of  the  goods 
belqpged  to  third  persons  and  not  to  the  vendor.  The  Court  held,  on 
the  first  count,  that  the  language  of  the  contract  was  plainly  an  abso- 
lute assurance,  a  warranty  that  the  goods  were  on  the  passage.  On 
the  second  point,  which  was  not  necessary  to  the  decision,  the  Court, 
reviewing  Fischel  v,  Scott,^  distinguished  it  from  the  case  before 
them.  In  that  case  a  party  sold  oil  expected  to  arrive,  and  which  did 
arrive,  but  he  had  supposed  it  would  come  consigned  to  him,  whereas 
it  turned  out  that  it  had  been  consigned  to  some  one  else,  and  inas- 
much as  he  had  intended  and  contracted  to  sell  the  very  oil  which  ar- 
rived, he  must  bear  the  consequences,  and  the  Court  could  not  add  to 
the  contract  a  further  condition,  viz.,  that  the  goods  on  arrival  should 
prove  to  be  his :  a  very  different  thing  from  saying  that  when  a  man 
sells  his  own  specific  goods  contingent  on  their  arrival,  and  they  do 
not  arrive,  the  arrival  of  other  similar  goods,  with  which  he  never 
affected  to  deal,  shall  operate  to  fix  him  with  the  same  consequences 
as  if  his  own  goods  had  arrived.^ 

§  681.  In  Vernede  v.  Weber,'  the  contract  was  for  the  sale  of  "  the 
cai^o  of  400  tons,  provided  the  same  be  shipped  for  seller's  account, 
more  or  less,  Aracan  NecreTme  rice^  .  .  .  per  British  vessel  Minna, 
...  at  lis.  6d.  per  cwt.  for  Necrensie,  or  at  11«.  for  Larong^  the 
latter  quality  not  to  exceed  50  tons,  or  else  at  the  option  of  buyers  to 
reject  any  excess,  &c."  By  the  pleadings  it  appeared  that  the  vessel 
arrived  without  any  Aracan  Necrensie  rice  at  all,  but  with  285  tons 
of  Larong  rice,  and  159  tons  of  Latoorie  rice.  The  buyer  sued  for  de- 
livery of  this  cargo.  It  was  held  by  the  Court,  first,  that  the  con- 
tract did  not  contain  a  warranty  that  any  particular  rice  should  be 
put  on  board,  but  that  the  sale  was  conditional  on  such  a  cargo  as  was 
described  being  shipped ;  secondly,  that  the  purchaser  was  not  enti- 
tled to  the  entire  cargo  that  arrived,  because  no  Latoorie  rice  had 
been  sold,  no  price  was  fixed  for  that  quality,  and  the  parties  plainly  in- 
tended to  fix  their  own  price  for  what  was  sold,  and  not  to  leave  it  for 
a  jury  to  determine ;  and  thirdly^  though  with  some  hesitation,^  that 

1  15  C.  B.  69.  8  I  II.  &  N.  311  ;  25  L.  J.  Ex.  S26.    See 

s  See,  on  this  point,  Lord  EUenborough's  Simond  v.  Braddon,  2  C.  B.  N.  S.  824 ;  26 

remarks  in  Hajward  v.  Scougall,  2  Camp.  L.  J.  C.  P.  198. 

56.  *  This  third  point,  notwithstanding  the 
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the  buyer  had  no  right  to  the  Larong  rice,  because  the  contract  was 
entire :  it  contemplated  the  sale  of  a  whole  cargo  of  Necrensie  rice ; 
the  Larong  rice  was  to  be  a  mere  subsidiary  portion  of  the  cargo, 
which  was  described  as  one  of  Necrensie  rice ;  that  the  vendor  could 
not  have  compelled  the  buyer  to  take  a  cargo  of  which  no  part  corre- 
sponded with  the  description  in  the  contract,  in  which  there  was  no 
Necrensie  rice  at  all,  and  that  he  could  not  be  bound  to  deliver  what 
he  could  not  have  compelled  the  buyer  to  take,  for  the  contract  must 
bind  both  or  neither. 

§  582.  In  Simond  v.  Braddon,^  the  sale  was  ^^  of  the  following  cai^ 
of  Aracan  rice,  per  Severn,  Captain  Bryan,  now  on  her  way  to  Akyab 
(where  the  cargo  was  to  be  taken  on  board),  vid  Australia.  The 
cargo  to  consist  of  fair  average  Necrensie  rice,  the  price  of  which  is  to 
be  11«,  6d.  per  cwt.,  with  a  fair  allowance  for  Larong  or  any  other 
inferior  description  of  rice  (if  any)  ;  but  the  seller  engages  to  deliver 
what  is  shipped  on  his  account,  and  in  conformity  with  his  invoice, 
&c."  The  word  "  only  "  was  improperly  inserted  before  the  word 
^^  engages,"  after  the  sold  note  was  signed,  and  was  not  in  the  bought 
note.  This  was  held  to  be  a  warranty  by  the  defendant  to  ship  a 
cargo  of  fair  average  Necrensie  rice,  and  he  was  held  liable  for  a 
breach  of  it,  the  cargo  proving  to  be  Necrensie  rice  of  inferior  quality. 

§  583.  In  Hale  v.  Rawson,^  the  declaration  alleged  an  agreement 
by  the  defendant  to  sell  to  the  plaintiff  50  cases  of  East  India  tallow, 
"  to  be  paid  for  in  fourteen  days  after  the  landing  thereof  to  be  deliv- 
ered by  the  defendant  to  the  plaintiff,  on  safe  arrival  of  a  certain 
ship  or  vessel  called  the  Countess  of  Elgin^  then  alleged  to  be  on  her 
passage  from  Calcutta  to  London  ;  "  that  the  sale  was  by  sample,  that 
the  vessel  had  arrived,  &c.,  &c.,  and  that  the  defendant  refused  to  de- 
liver. Plea,  that  neither  the  tallow  nor  any  part  thereof  arrived  by 
the  Countess  of  Elgin,  whereby,  &c.  Demurrer  and  joinder.  Held, 
that  the  contract  for  the  sale  was  conditional  on  the  arrival  of  the 
vessel  only,  notwithstanding  the  stipulation  for  payment  after  the 
landing  of  the  tallow.  In  this  case  the  language  of  the  contract 
plainly  imported  an  assurance  or  warranty  that  the  tallow  was  on 
board  the  ship. 

§  584.  In  Smith  v.  Myers,^  the  contract  was  for  the  sale  of  "about 
600  tons,  more  or  less,  being  the  entire  parcel  of  nitrate  of  soda  ex- 
pected to  arrive  at  port  of  call  per  Precursor^  at  12«.  94.  per  cwt 
Should  any  circumstance  or  accident,  prevent  the  shipment  of  the  ni- 
trate, or  should  the  vessel  be  lost,  this  contract  to  be  void."  The 
vendors  (the  defendants)  when  thi§  contract  was  made  on  the  8th  of 

expression    of    hesiration    by    the    learned        ^  2  C.  B.  N.  S.  324 ;  26  L.  J.  C.  P.  198. 
judge  who  delivered  the  opinion,  seems  to        ^  4  C.  B.  N.  S.  85  ;  27  L.  J.  C.  P.  189. 
rest  on  grounds  qaite  as  solid  and  indispata-        >  L.  K.  5  Q.  B.  429;  7  Q.  B.  139,  in  Ex. 

ble  as  the  two  preceding.  Ch. 
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September,  had  been  informed  by  their  Valparaiso  correspondents  of 
the  purchase  of  600  tons  nitrate,  and  of  the  charter  of  the  Precursor 
on  account  of  the  vendors.  Before  the  date  of  the  contract,  to  wit,  on 
the  13th  of  August,  an  earthquake  had  destroyed  the  greater  part  of 
the  nitrate  while  lying  at  the  port  of  lading,  and  on  the  2d  of  Sep- 
tember, after  it  had  been  decided  in  Valparaiso  that  the  firm  there 
was  not  bound  to  ship  another  cargo  on  the  Precursor,  the  charter  of 
that  vessel  had  been  cancelled  by  the  Valparaiso  house ;  the  vendors 
in  England  being  ignorant  of  these  facts  when  they  made  the  contract 
with  the  plaintiff  on  the  8th  of  September.  Afterwards  the  Valpa- 
raiso correspondents,  hearing  of  the  contract  made  by  the  defendants, 
and  not  knowing  what  its  precise  terms  were,  determined  as  a  meas- 
ure of  precaution  to  buy  for  them  another  cargo  of  600  tons,  and  ob- 
tained an  assignment  of  the  charter  of  the  same  Precursor,  from 
another  house  which  had  taken  up  the  vessel,  and  on  the  23d  of 
December  this  second  cargo  was  shipped  to  the  defendants,  who  in 
January  sold  it  "  to  arrive  "  to  other  parties.  On  the  arrival  of  the 
cargo  in  May  the  plaintiffs  claimed  it,  and  on  refusal  of  delivery  by 
the  defendants  brought  their  action. 

It  was  held  that  the  contract  referred  to  a  specific  cargo  "  expected 
to  arrive  per  Precursor,"  under  the  information  the  vendors  had  re- 
ceived when  they  made  the  bargain,  and  that  the  destruction  of  that 
expected  cargo,  under  the  terms  of  the  contract,  was  provided  for,  in 
the  stipulation  that  the  contract  in  such  event  should  ^^  be  void."  It 
was  a  mere  accident,  a  mere  coincidence,  that  the  second  cargo 
bought  had  come  on  the  Precursor,  and  there  would  have  been  no 
pretext  for  the  plaintiffs'  demand,  if  it  had  come  on  a  vessel  of  a  dif- 
ferent name. 

§  585.  In  Covas  v.  Bingham,^  a  sale  was  made  of  a  cargo  not  yet 
arrived  ^^  as  it  stands,"  and  it  was  said  by  counsel,  in  argument,  that 
Buch  contracts  are  not  now  uncommon,  instead  of,  as  formerly,  "  to  ar- 
rive." The  sale  was  made  in  Liverpool  of  "the  cargo  per  Prima 
Donna  now  at  Queenstown  as  it  stands^  consisting  of  1300  quarters 
Ibraila  Indian  corn,  at  the  price  of  30«.  per  imperial  quarter,  the  quart- 
tity  to  he  taken  from  the  bill  of  lading^  and  measure  calculated  220 
quarters  equal  to  100  kilos,  —  payment  cash  on  handing  shipping  doc- 
uments and  policy  of  insurance. ^^  The  contract  was  made  on  the  16th 
of  November,  the  ship  being  then  at  Queenstown  awaiting  orders. 
The  bill  of  lading  and  policy  of  insurance  were  not  then  in  Liverpool, 
but  were  received  on  the  19th  of  November,  and  the  bill  of  lading 
then  appeared  to  be  for  758  kilos,  with  a  memorandum  at  foot  signed 
by  the  master,  "  quantity  and  qunlity  unknown  to  me."  The  defend- 
ants sent  plaintiff  an  invoice  for  1667 f  quarters,  being  the  proper  num- 
ber, calculated  according  to  the  terms  of  the  contract  as  applied  to 

1  2  E.  &  B.  836 ;  28  L.  J.  Q.  B.  26. 


524  PERFORMANCE  OF  THE  CONTRACT.         [BOOK  IV. 

the  bill  of  ladiDg,  and  plaintiff  paid  the  price  thus  calculatied.  The 
ship  was  ordered  by  the  plaintiff  to  Drogheda,  and  the  cargo  on  deliv- 
ery there  was  found  to  measure  only  1614^  quarters,  leaving  a  defi- 
ciency of  53iV  quarters^  and  the  action  was  brought  to  recover  back 
the  excess  of  price  paid  for  this  deficiency  in  quantity.  It  does  not 
appear  in  the  report  how  this  deficiency  arose,  nor  whether  there  were 
really  758  kilos  on  boards  in  which  case  there  would  have  been  no  defi- 
ciency according  to  the  basis  of  calculation  agreed  on  by  the  parties, 
but  this  point  does  not  seem  to  have  been  suggested  in  argument,  nor 
adverted  to  in  the  decision.  It  was  held  that  there  was  no  condition 
nor  warranty  as  to  quantity,  and  that  the  true  effect  of  the  contract 
was  to  put  the  purchaser  in  place  of  the  vendor  as  owner  of  the  cargo 
according  to  the  face  of  the  bill  of  lading,  with  all  the  chances  of  ex- 
cess or  deficiency  in  the  quantity  that  might  be  on  board. 

§  586.  It  appears  from  this  review  of  the  decisions  that  contracts  of 
this  character  may  be  classified  as  follows ;  — 

First.  —  Where  the  language  is  that  goods  are  sold  "  on  arrival  per 
ship  A.  or  ex  ship  A.,"  or  *'  to  arrive  per  ship  A.  or  ex  ship  A."  (for 
these  two  expressions  mean  precisely  the  same  thing) ,^  it  imports  a 
double  condition  precedent^  viz.,  that  the  ship  named  shall  arrive,  and 
that  the  goods  sold  shall  be  on  board  on  her  arrival. 

Secondly.  —  Where  the  language  asserts  the  goods  to  be  on  board 
of  the  vessel  named,  as  ^^  1170  bales  now  on  passage^  and  expected  to 
arrive  per  ship  A.,"  or  other  terms  of  like  import,  there  is  a  warranty 
that  the  goods  are  on  board,  and  a  single  condition  precedent^  to  wit, 
the  arrival  of  the  vessel. 

Thirdly.  —  The  condition  precedent  that  the  goods  shall  arrive  by 
the  vessel  will  not  be  fulfilled  by  the  arrival  of  goods  answering  the 
description  of  those  sold,  but  not  consigned  to  the  vendor,  and  with 
which  he  did  not  affect  to  deal ;  but  semble^  the  condition  will  be  ful- 
filled if  the  goods  which  arrive  are  the  same  that  the  vendor  intended 
to  sell,  in  the  expectation,  which  turns  out  to  be  unfounded,  that  they 
would  be  consigned  to  him. 

Fourthly.  —  Where  the  sale  describes  the  expected  cargo  to  be 
of  a  particular  description,  as  "  400  tons  Aracan  Necrensie  rice," 
and  the  cargo  turns  out  on  arrival  to  be  rice  of  a  different  descrip- 
tion,^ the  condition  precedent  is  not  fulfilled,  and  neither  party  is 
bound  by  the  bargain. 

§  587.  In  Neill  v.  Whitworth,^  an  attempt  was  made  to  convert  a 
stipulation  introduced  in  the  vendor's  favour  into  a  condition  precedent 
which  he  was  bound  to  fulfil.  A  sale  was  made  of  cotton,  **  to  arrive 
in  Liverpool,"  and  a  clause  was  inserted  :  ^^  The  cotton  to  be  taken  from 

1  Per  Parke,  B.,  in  Johnson  v.  M'Donald,  *  See  post,  Part  II.  Ch.  I,  Warrantj,  for 
9  M.  &  W.  600-604.  the  effect  of  a  description  of  the  thing  sold. 

s  18  C.  B.  N.  S.  435  ;  34  L.  J.  C.  P.  155. 
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the  quay  :  castomary  allowance  of  tare  and  draft,  and  the  invoice  to 
be  dated  from  date  of  delivery  of  last  bale."  This  was  construed  to 
be  a  stipulation  against  the  buyer,  not  a  condition  in  his  favour ; 
the  purpose  being  probably  to  save  warehouse  charges,  as  it  was  shown 
that  by  the  dock  regulations  in  Liverpool,  goods  must  be  removed  from 
the  quay  within  twenty-four  hours,  in  default  whereof  they  are  re- 
moved and  warehoused  by  the  dock  authorities. 

§  588.  In  sales  of  goods  ^^  to  arrive,"  it  is  quite  a  usual  condition 
that  the  vendor  shall  give  notice  of  the  name  of  the  ship  on  which  the 
goods  are  expected  as  soon  as  it  becomes  known  to  him,  and  a  strict 
compliance  with  this  promise  is  a  condition  precedent  to  his  right  to 
enforce  the  contract. 

In  Buck  V,  Spence,^  decided  in  1815,  the  seller  agreed  to  sell  certain 
flax,  to  be  shipped  from  St.  Petersburg,  *^  and  as  soon  as  he  knows  the 
name  of  the  vessel  in  which  the  flax  will  be  shipped,  he  is  to  mention 
it  to  the  buyer."  The  vendor  received  the  advice  on  the  12th  of  Sep- 
tember, in  London,  and  did  not  communicate  it  to  the  defendant,  who 
resided  at  Hull,  till  the  20th.  The  vessel  arrived  in  October,  and  the 
defendant  refused  to  accept  the  flax.  Held  by  Gibbs,  C.  J.,  that  this 
was  a  condition  precedent,  that  it  had  not  been  complied  with,  and 
that  the  question  whether  or  not  the  communication  made  eight  days 
after  receiving  the  information  was  a  compliance  with  the  condition 
was  one  of  law,  not  of  fact.     The  plaintiS  was  therefore  nonsuited. 

This  point  seems  not  to  have  occurred  again  until  1854,  when  it  was 
carefully  considered  as  a  new  question,  and  determined  in  the  same 
way,  in  the  Exchequer,  in  Graves  v.  Legg,^  the  decision  of  Gibbs,  C. 
J.,  in  Buck  v,  Spence,  having  escaped  the  notice  of  the  counsel  and 
the  Court,  as  no  reference  is  made  to  it  in  the  report.  In  this  case, 
after  the  decision  on  the  demurrer  to  the  above  effect,  there  was  a 
trial  on  the  merits,  in  which  it  was  proven  that  the  vessel  was  named 
to  the  buyer's  broker,  who  had  made  the  contract,  in  Liveipool ;  and 
that  by  the  usage  of  that  market,  such  notice  to  the  broker  was  equiv- 
alent to  notice  to  his  principal,  and  the  Court  of  Exchequer,  as  well 
as  the  Exchequer  Chamber,  held  that  this  was  a  compliance  with  the 
condition.^ 

§  588  a.  Mercantile  contracts  of  sale  often  contain  a  stipulation 
that  goods  are  to  be  shipped  within  or  during  a  certain  time  specified 
in  the  contract.  It  is  then  a  condition  precedent  that  the  goods  shall 
be  so  shipped,  the  time  of  shipment  forming  part  of  the  description 
of  the  goods.  Some  difficulty  has  been  found  in  the  interpretation 
of  the  expressions  "  to  be  shipped  "  or  *'  shipment "  within  a  certain 
time.  They  may  be  construed  to  mean  either  that  the  goods  shall  be 
placed  on  board -ship  during  the  time  specified,  or  that  the  shipment 

1  4  Camp.  329.  <  1 1  Ex.  642 ;  26  L.  J.  Ex.  316.    See,  also, 

3  9  Ex.  709;  23  L.  J.  Ex.  22S.  Gilkes  v.  Leonino,  4  C.  B.  N.  S.  4S5. 
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shall  be  completed  before  that  time  expires.  The  former  has  now 
been  decided  by  the  highest  authority  to  be  the  natural  meaning  of 
the  words,  and  one  which  the  Courts  for  the  future  will  place  upon 
them,  in  the  absence  of  any  trade  usage  to  alter  that*  meaning.  The 
point  in  question  was  fully  considered  in  the  two  cases  of  Alexander 
V.  Vanderzee  ^  and  Shand  v.  Bowes.^ 

In  Alexander  v.  Vanderzee,^  the  defendant  had  contracted  for  the 
purchase  of  10,000  quarters  of  Danubian  maize, /or  shipment  in  June 
and  [or]  JkZy,  1869  (old  style),  seller's  option.  In  fulfilment  of  the 
seller's  contract  two  cargoes  of  maize  were  tendered  to  the  defend- 
*  ant,  the  bills  of  lading  for  which  were  dated  respectively  the  4th  and 
the  6th  of  June,  1869.  The  loading  of  the  two  cargoes  was  commenced 
on  the  12th  and  16th  of  May,  and  completed  on  the  4th  and  6th  of 
June,  rather  more  than  half  of  each  cargo  having  been  put  on  board 
in  May.  There  was  evidence  that  grain  shipped  in  May  was  more 
likely  to  damage  by  heating  than  grain  shipped  in  June,  but  it  does 
not  appear  that  any  evidence  of  usage  to  affect  the  ordinary  meaning 
of  the  words  was  tendered.*  At  the  trial  it  was  left  to  the  jury  to  say 
whether  the  cargoes  in  question  were  "  June  shipments  "  in  the  ordi- 
nary business  sense  of  the  term,  and  they  found  that  they  were,  and 
the  majority  of  the  Court  of  Exchequer  Chamber  held,  affirming  the 
decision  of  the  Court  of  Common  Pleas,  that  the  question  was  rightly 
left  to  the  jury,  and  that  their  verdict,  therefore,  disposed  of  the  case. 
In  the  Exchequer  Chamber,  Martin,  B.,  Blackburn,  Mellor,  and  Lush, 
J  J.,  were  of  opinion  that  the  words  "  June  and  [or]  July  shipment " 
were  ambiguous,  and  might  mean  either  that  the  shipment  was  to  be 
completed  in  one  of  those  months,  or  that  the  whole  quantity  of  gnun 
was  to  be  put  on  board  within  those  months,  and  that  it  was  properly 
left  to  the  jury  to  decide.  Kelly,  C.  B.,  on  the  other  hand,  was  of 
opinion  that,  in  the  absence  of  any  suggestion  that  the  words  bore  a 
technical  meaning,  the  construction  of  them  was  for  the  judge,  and 
that  their  natural  meaning  was  that  the  cargoes  should  be  put  on  board 
in  June  or  July,  not  partly  in  May,  particularly  upon  the  evidence  that 
a  May  shipment  was  more  likely  to  heat  than  a  June  shipment,  but 
he  declined  to  differ  from  the  rest  of  the  Court. 

But  the  authority  of  this  case  is  shaken  by  the  later  decision  of  the 
House  of  Lords  in  Shand  v.  Bowes.^  The  contract  was  for  the  sale  of 
600  tons  of  "  Madras  rice  to  be  shipped  at  Madras  or  coast  during  the 
months  of  March  and  [or]  Aprils  1874,  per  Rajah  of  Cochin." 

The  Rajah  of  Cochin  arrived  at  Madras  in  February,  and  by  far  the 

^  L.  R.  7  C.  P.  580.  in  Bowes  v.  Shand,  2  App.  Cas.  at  the  foot 

*'  2  App.  Cas.  455,  sab.  nom.  Bowea  v»  of  p.  460. 
Shand,  affirming  the  decision  of  the  Div.        *  2  App.    Cas.  455,  snb  nom.  Bowes  r. 

Court,  1  Q.  B.  D.  470,  and  reversing  that  of  Shand,  affirming  the  decision  of  the  DiT. 

the  Court  of  Appeals  2  Q.  B.  D.  112.  Court,  1  Q.  B.  D.  470,  and  reyersing  that  of 

'  See,  however,  the  argument  of  counsel  the  Court  of  Appeal,  2  Q.  B.  D.  112. 
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larger  portion  of  the  rice  was  put  on  board  in  that  month,  and  bills  of 
lading  for  various  portions  were  given  upon  the  23d,  24th,  and  28th  of 
February.  The  l^t  bill  of  lading  was  given  upon  the  4th  of  March,  but 
all  except  a  very  small  portion  of  the  parcel  shipped  under  this  bill  of 
lading  also  had  been  put  on  board  in  February.  In  an  action  for  re- 
fusing to  accept  the  rice,  the  defence  was  that  it  had  not  been  shipped 
during  the  months  of  March  and  [or]  April.  There  was  no  evidence 
tendered  on  behalf  of  the  plaintiffs  to  show  that  the  words  ^^  to  be 
shipped  during  the  months  of  March  and  [or]  April "  had  in  the  trade 
any  other  than  their  natural  and  ordinary  meaning.  On  the  other 
hand,  the  defendants  called  evidence  to  prove  affirmatively  that  the 
words  were  understood  in  the  trade  in  their  ordinary  meaning,  and 
they  obtained  an  admission  to  the  same  effect  from  one  of  the  plaintiffs 
in  cross-examination.  It  was  held  that  the  natural  meaning  of  the 
stipulation  as  to  shipment  contained  in  the  contract  was  that  the  whole 
of  the  rice  should  be  put  on  board  during  the  months  mentioned ;  and 
that,  in  the  absence  of  any  trade  usage  to  affect  the  meaning  of  the 
words,  it  was  for  the  Court  to  construe  the  contract. 

Lord  Blackburn,  who  as  Mr.  Justice  Blackburn  had  been  a  party  to 
the  decision  in  Alexander  v.  Yanderzee,  and  also  to  that  of  the  Divi- 
sional Court  in  Bowes  v.  Shand,  distinguished  the  former  case  on  the 
ground  that  there  the  shipment  of  the  parcel  of  goods  in  question  had 
been  indeed  begun  before  the  end  of  the  month  of  May,  and  had  been 
proceeded  with  continuously  with  reasonable  dispatch  and  in  the  ordi- 
nary way  as  a  matter  of  fair  dealing,  but  the  completion  of  the  ship- 
ment had  been  in  June,  although  the  commencement  was  in  May,  and 
it  might  therefore  well  be  a  question  for  the  jury  whether  it  was  a 
May  or  June  shipment ;  whereas,  in  the  case  then  under  consideration, 
nearly  nine  tenths  of  the  goods  had  been  put  on  board  during  Febru- 
ary, the  shipment  of  that  portion  had  been  completed  and  bills  of 
lading  taken  during  that  month ;  that  therefore  as  to  the  great  bulk 
of  the  goods  it  was  a  February  and  not  a  March  shipment. 

It  is  submitted,  however,  that  Alexander  v.  Yanderzee,  although  not 
expressly  overruled  by  Bowes  v.  Shand,  cannot,  after  that  decision, 
possess  any  authority.  It  would  seem  that  in  Alexander  v.  Yanderzee 
no  evidence  of  trade  usage  was  given,  and  Bowes  v.  Shand  decides 
that,  in  the  absence  of  such  usage,  it  is  for  the  Court  to  construe  the 
words,  while  at  the  same  time  it  settles  what  the  true  construction  of 
them  is. 

In  treating  of  the  fulfilment  of  the  description  given  by  the  contract 
as  a  condition  precedent,  Lord  Blackburn  makes  some  valuable  ob- 
servations. He  says,  at  p.  480 :  "  It  was  argued,  or  tried  to  be  argued, 
on  one  point  that  it  was  enough  that  it  was  rice,  and  that  it  was  imma- 
terial when  it  was  shipped.  As  far  as  the  subject-matter  of  the  con- 
tract went,  its  being  shipped  at  another  and  a  different  time  being  (it 


628  PEBFOBMANCE  OF  THE  COKTBACT.  [BOOK  IV. 

was  said)  only  a  breach  of  a  stipalation,  which  coald  be  compensated 
for  in  damages.  But  I  think  that  that  is  quite  untenable.  I  think 
—  to  adopt  an  illustration  which  was  used  a  long  time  ago  by  Lord 
Abinger,^  and  which  always  struck  me  as  being  a  right  one  —  that  it 
is  an  utter  fallacy,  when  an  article  is  described,  to  say  that  it  is  any- 
thing but  a  warranty  or  a  condition  precedent  that  it  should  be  an 
article  of  that  kind,  and  that  another  article  might  be  substituted  for 
it.  As  he  said,  if  you  contract  to  sell  peas,  you  cannot  oblige  the  party 
to  take  beans  ;  if  the  description  of  the  article  tendered  is  dififerent  in 
any  respect,  it  is  not  the  article  bargained  for,  and  the  other  party  is 
not  bound  to  take  it.  I  think  in  this  case  what  the  parties  bargained 
for  was  rice,  shipped  at  Madras  or  the  coast  of  Madras.  Equally 
good  rice  might  have  been  shipped  a  little  to  the  north  or  a  little  to 
the  south  of  the  coast  of  Madras,  —  I  do  not  quite  know  what  the 
boundary  is,  —  and  probably  equally  good  rice  might  have  been  shipped 
in  February  as  was  shipped  in  March,  or  equally  good  rice  might  have 
been  shipped  in  May  as  was  shipped  in  April,  and  I  daresay  equally 
good  rice  might  have  been  put  on  board  another  ship  as  that  which 
was  put  on  board  the  Rajah  of  Cochin,  But  the  parties  have  chosen, 
for  reasons  best  known  to  themselves,  to  say :  We  bai'gain  to  take  rjce 
shipped  in  this  particular  region,  at  that  particular  time,  on  board  that 
particular  ship;  and  before  the  defendants  can  be  compelled  to  take 
anything  in  fulfihnent  of  that  contract,  it  must  be  shown  not  merely 
that  it  is  equally  good,  but  that  it  is  the  same  article  as  they  have 
bargained  for,  otherwise  they  are  not  bound  to  take  it." 

§  589.  There  is  not  an  entire  concordance  in  the  authorities  as  to 
the  true  construction  of  a  contract  for  the  sale  of  '*  a  cargo."  In  Kreu- 
ger  V.  Blanck,^  the  defendant,  in  Liverpool,  sent  an  order  to  the  plain- 
tiffs, at  Mauritius,  on  the  25th  of  July,  for  ^^a  small  cargo  (of  lath- 
wood)  of  about  the  following  lengths,  &c.,  &c.,  in  all  about  60  cubic 
fathoms,  which  you  will  please  to  effect  on  opportunity  for  my  account, 
at  &L  158.  c.  f.  and  i.  ^  per  cubic  fathom,  discharged  to  the  Bristol 
Channel."  The  plaintiffs  being  unable  to  get  a  vessel  of  the  exact 
size  for  such  a  cargo,  chartered  a  ship  and  loaded  her  with  83  fathoms, 
and  on  the  arrival  of  the  vessel  the  plaintiffs'  agent  unloaded  the  cargo 
and  measured  and  set  apart  the  amount  of  the  defendant's  order,  and 
tendered  him  a  bill  of  lading  for  that  quantity,  but  the  defendant  de- 
clined to  accept  on  the  ground  that  ^^  the  cargo  "  was  in  excess  of  the 
order.  Held,  by  Kelly,  C.  B.,  and  Cleasby,  B.  (Martin,  B.,  diss.), 
that  ^*  cargo  "  meant  a  whole  cargo,  and  that  plaintiffs  had  not  com- 
plied with  the  order  and  could  not  maintain  the  action. 

§  590.  But  this  case  was  referred  to  with  marked  doubt,  by  Black- 

1  In  Chanter  V.  Hopkins,  4  M.  &  W.  399,        *  The  initials  mean,  "coat,  freight,  and 
post,  insurance." 

>  L.B.  5£x.  179. 
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barn,  J.,  in  the  opinion  given  by  him  in  Ireland  v,  Livingston,^  in  the 
House  of  Lords.  The  contract  in  that  case  was  in  a  letter  in  the  fol- 
lowing words :  *'  My  opinion  is  that  should  the  beet  crop  prove  less 
than  usual,  there  may  be  a  good  chance  of  something  being  made  by 
importing  cane  sugar  at  about  the  limit  I  am  going  to  give  you  as  a 
maximum,  say  268,  9d.  for  Nos.  10  and  12,  and  you  may  ship  me  500 
tons  to  cover  cost,  freight,  and  insurance,  —  50  tons  more  or  less  of  no 
moment  if  it  enables  you  to  get  a  suitable  vesaeL  You  will  please  to 
provide  insurance  and  draw  on  me  for  the  cost  thereof,  as  customary, 
attaching  documents,  and  I  engage  to  give  the  same  due  protection  on 
presentation.  I  should  prefer  the  option  of  sending  vessel  to  London, 
Liverpool,  or  the  Clyde,  but  if  that  is  not  compassable,  you  may  ship 
to  either  Liverpool  or  London."  And  a  telegram  was  sent  the  next 
day  to  say  that  ^^  the  insurance  is  to  be  done  with  average,  and  if 
possible,  the  ship  to  call  for  orders  for  a  good  port  in  the  United 
Kingdom." 

The  plaintiffs  answered  on  the  6th  of  September:  "  We  are  in  re- 
ceipt of  your  esteemed  favour  of  the  25th  of  July,  and  take  due  note 
that  you  authorise  us  to  purchase  and  ship  on  your  account  a  cargo  of 
about  500  tons^  provided  we  can  obtain  Nos.  10  to  12  D  S,  at  a  cost 
not  exceeding  26s.  Qd.  per  cwt.  free  on  board,  including  cost,  freight, 
and  insurance;  and  your  remarks  regarding  the  destination  of  the 
vessel  have  also  our  attention.  ...  If  prices  come  within  your  limits, 
and  we  can  lay  in  a  good  cargoy  we  shall  not  fail  to  operate  for  you." 
At  the  date  of  this  letter,  the  market  at  the  Mauritius  was  too  high 
to  enable  the  plaintiffs  to  make  the  purchase  at  the  defendants'  limit, 
freight  ranging  from  21.  158.  to  81.  per  ton. 

In  the  course  of  September  the  plaintiffs  received  an  offer  from  a 
partly  loaded  vessel  to  take  7,000  or  8,000  bags  of  sugar  at  h  freight 
of  21.  10s.  per  ton  for  a  voyage  direct  to  London,  and  ascertained  that 
at  this  rate  of  freight  the  sugar  could  be  purchased  so  as  to  bring  the 
cost,  freight,  and  insurance  within  the  limit.  It  was  impossible  to 
purchase  the  sugar  in  one  lot  from  the  same  person,  and  the  plaintiffs 
purchased  from  several  brokers  fourteen  distinct  parcels  of  the  speci- 
fied quality. 

The  plaintiffs  used  due  diligence,  but  could  not  obtain  more  than 
5,778  bags,  weighing  about  892  tons,  within  the  limits,  and  reduced 
their  own  commissions  by  a  sum  of  163Z.  Ids.  4^c2.,  in  order  not  to 
exceed  the  limit. 

They  shipped  this  quantity  to  the  defendants,  and,  being  unable  to 
fill  up  the  vessel  with  any  further  quantity  on  the  defendants'  account, 
they  shipped  on  their  own  account  about  150  tons  of  inferior  quality, 
and  the  ship  sailed  on  the  29th  of  September  with  the  cargo  above 
described. 

1  L.  B.  2  Q.  B.  99 ;  5  Q.  B.  516 ;  L.  B.  6  H.  L.  395-410. 
Si 
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The  plaintiffs  continued  to  watch  the  market  for  the  purpose  of 
completing  the  defendants'  order  for  **  about  500  tons,"  without  suc- 
cess, till  the  26tb  of  October,  when  they  received  from  the  defeudants 
a  countermand  of  the  order.  The  defendants  refused  to  accept  the 
892  tons  shipped  to  them  as  aforesaid,  and  the  plaintiffs  brought  their 
action. 

In  the  Queen's  Bench,  it  was  held  (by  Cockbum,  C.  J.»  Mellor  and 
Shee,  J  J.)  that  the  true  construction  of  the  order  was  to  buy  sugar  for 
the  defendants,  according  to  the  usage  of  the  market  at  the  Mauritius, 
where  the  sugar  could  only  be  bought  in  several  parcels  from  differ- 
ent persons,  and  that  as  fast  as  the  plaintiffis  bought  each  lot,  in 
pursuance  of  the  order,  the  lot  so  bought  was  appropriated  to  the 
order,  and  that  the  defendants  were  bound  to  accept  what  was  ao 
bought,  and  had,  themselves,  by  countermanding  the  order,  pre- 
vented its  execution  for  the  entire  quantity  ordered.  The  ques- 
tion as  to  the  shipment  being  part  of  a  cargo  and  not  a  cargo  was 
not  mooted. 

In  the  Exchequer  Chamber,  the  judgment  of  the  Queen's  Bench 
was  reversed,  by  Kelly,  C.  B.,  Martin  and  Channell,  BB.,  and  Keat- 
ing, J.  (Montague  Smith,  J.,  and  Cleasby,  B.,  diss.),  on  the  ground 
that  the  order  was  for  a  single  shipment  of  one  cargo  by  a  single 
vessel.  The  dissenting  judges  did  not  consider  that  the  fulfilment  of 
the  order  was  made  conditional  upon  its  being  so  executed  as  to  send 
the  whole  order  as  one  cargo. 

In  the  House  of  Liords,  Martin  and  Cleasby,  BB.,  adhered  to  their 
opinions  expressed  in  the  Exchequer  Chamber,  and  Blackburn,  Han- 
nen,  and  Byles,  JJ.,  were  all  of  opinion  that  the  case  was  one  of  prin- 
cipal and  agent,  not  of  vendor  and  vendee  (as  held  by  Martin,  B.)* 
and  that  the  true  construction  of  the  order  did  not  impose  the  oondi- 
tion  of  shipment  as  one  cargo  in  one  vessel.  Although  the  case,  as 
decided  by  the  Lords,  did  not  involve  all  the  considerations  upon 
which  the  judgment  of  Blackburn,  J.  (in  behalf  of  himself  and  Hao- 
nen,  J.),  were  based,  the  exposition  by  that  eminent  judge  of  the  pnn- 
ciples  which  distinguish  different  contracts  with  commission  merchauLs 
or  agents,  and  of  their  rights  and  duties,  is  so  instructive  as  to  justify 
a  very  full  extract  from  his  opinion. 

^*  The  terms,  at  a  price,  *  to  cover  cost,  freight,  and  insurance,  pay- 
ment by  acceptance  on  receiving  shipping  documents,'  are  very  usual 
and  are  perfectly  well  understood  in  practice.  The  invoice  is  made  out 
debiting  the  consignee  with  the  agreed  price  (or  the  actual  cost  and 
commission,  with  the  premium  of  insurance  and  the  freight,  as  the  case 
may  be),  and  giving  him  credit  for  the  amount  of  the  freight  which  he 
will  have  to  pay  the  ship-owner  on  actual  delivery,  and  for  the  bal- 
ance a  draft  is  drawn  on  the  consignee,  which  he  is  bound  to  accept, 
if  the  shipment  be  in  conformity  with  bis  contract,  on  having  banded 
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to  him  the  charter-party,  bill  of  lading,  and  policy  of  insurance.^ 
Should  the  ship  arrive  with  the  goods  on  board,  he  will  have  to  pay 
the  freight,  which  will  make  up  the  amount  he  has  engaged  to  pay. 
Should  the  goods  not  be  delivered,  in  consequence  of  the  perils  of  the 
sea,  he  is  not  called  on  to  pay  the  freight,  and  he  will  recover  the 
amount  of  his  interest  in  the  goods  under  the  policy.  If  the  non- 
delivery is  in  consequence  of  some  misconduct  on  the  part  of  the  mas- 
ter or  mariners  not  covered  by  the  policy,  he  will  recover  it  from  the 
ship-owner.  In  substance,  therefore,  the  consignee  pays,  though  in  a 
different  manner,  the  same  price  as  if  the  goods  had  been  bought  and 
shipped  to  him  in  the  ordinary  way. 

^^If  the  consignor  is  a  person  who  has  contracted  to  supply  the 
goods  at  an  agreed  price,  to  cover  cost,  freight,  and  insurance,  the 
amount  inserted  in  the  invoice  is  the  agreed  price,  and  no  commission 
is  charged.  In  such  a  case  it  is  obvious,  that  if  freight  is  high,  the 
consignor  gets  the  less  for  the  goods  he  supplies ;  if  low,  he  gets  the 
more.  But  inasmuch  as  he  has  contracted  to  supply  the  goods  at  this 
price,  he  is  bound  to  do  so,  though,  owing  to  the  rise  in  prices  at  the 
port  of  shipment,  making  him  pay  more  for  the  goods,  or  of  freight, 
causing  him  to  receive  less  himself,  because  the  ship-owner  receives 
more,  his  bargain  may  turn  out  a  bad  one.  On  the  other  hand,  if, 
owing  to  the  fall  in  prices  at  the  port  of  shipment,  or  of  freight,  the 
bargain  is  a  good  one,  the  consignee  still  must  pay  the  full  agreed 
price.  This  results  from  the  contract  being  one  by  which  the  one 
party  binds  himself  absolutely  to  supply  the  goods  in  a  vessel  such  as 
is  stipulated  for  (xt  a  fixed  price^  to  be  paid  in  the  customary  manner, 
that  is,  part  by  acceptance  on  receipt  of  the  customary  documents,  and 
part  by  paying  the  freight  on  delivery,  and  the  other  party  binds 
himself  to  pay  that  fia^d  price.  Each  party  there  takes  upon  him- 
self the  risk  of  the  rise  or  fall  in  price,  and  there  is  no  contract 
of  agency  or  trust  between  them,  and  therefore  no  commission  is 
charged. 

^*  But  it  is  also  very  common  for  a  consignor  to  be  an  agent  who 
does  not  bind  himself  absolutely  to  supply  the  goods,  but  merely  ac- 
cepts an  order,  by  which  he  binds  himself  to  use  dvs  diligenpe  to  fulfil 
the  order.  In  that  case  he  is  bound  to  get  the  goods  as  cheap  as  he 
reasonably  can,  and  the  sum  inserted  in  the  invoice  represents  the  ac- 
tual cost  and  charges  at  which  the  goods  are  procured  by  the  con- 
signor, with  the  addition  of  a  commission  :  and  the  naming  of  a  maxi- 
mum limit  shows  that  the  order  is  of  that  nature.  It  would  be  a  posi- 
tive fraud  if,  having  bought  the  goods  at  a  price  including  all  charges 
below  the  maximum  limit  fixed  in  the  order,  he,  the  commission  mer- 

1  And  it  18  not  sufficient  to  tender  the  bill  upon  a  larger  parcel  of  goods,  if  the  policy 
of  lading  without  the  policy  of  insarance,  is  "  warranted  free  from  particular  average." 
nor  {tembU)  to  hand  a  policj  of  insurance    Hickox  v,  Adams,  84  L.  T.  N.  S.  404. 
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chant,  instead  of  debiting  his  correspondent  ^rith  that  actual  cost  and 
commission,  should  debit  him  with  the  maximum  limit. 

^^  The  contract  of  agency  is  precisely  the  same  as  if  the  order  had 
been  to  procure  goods  at  or  below  a  certain  price,  and  then  ship  them 
to  the  person  ordering,  the  freight  being  in  no  way  an  element  in  the 
limit.  But  when,  as  in  the  present  case,  the  limit  is  made  to  include 
cost,  freight,  and  insurance,  the  agent  must  take  care  in  executing  the 
order  that  the  aggregate  of  the  sums  which  his  principal  will  have  to 
pay  does  not  exceed  the  limit  prescribed  in  his  order  ;  if  it  does,  the 
principal  is  not  bound  to  take  the  goods.  If,  by  due  exertions,  he  can 
execute  the  order  within  those  limits,  he  is  bound  to  do  so  as  cheaply 
as  he  can,  and  to  give  his  principal  the  benefit  of  that  cheapn^s. 
The  agent  therefore,  as  is  obvious,  does  not  take  upon  himself  any 
part  of  the  risk  or  profit  which  may  arise  from  the  rise  and  faU  of 
prices,  and  is  entitled  to  charge  commission,  because  tJiere  is  a  contract 
of  agency.  .  •  .  It  is  quite  true  that  the  agent  who  in  thus  exe- 
cuting an  order  ships  goods  to  his  principal  is  a  vendor  to  him.  The 
persons  who  supply  goods  to  a  commission  agent  sell  them  to  Mm  and 
not  to  his  unknown  foreign  correspondent,  and  the  commission  mer- 
chant has  no  authority  to  pledge  the  credit  of  his  correspondent  for 
them.  .  .  .  The  property  in  the  goods  passes  from  the  country 
producer  to  the  commission  merchant ;  and  then  when  the  goods  are 
shipped  from  the  commission  merchant  to  his  consignee,  and  the  legal 
effect  of  the  transaction  between  the  commission  merchant  and  the 
consignee  who  has  given  him  the  order  is  a  contract  of  sale  passing 
the  property  from  the  one  to  the  other ;  and,  consequently,  the  com- 
mission  merchant  is  a  vendor^  and  has  the  right  of  one  as  to  stoppage 
in  transitu. 

^^  I  therefore  perfectly  agree  with  the  opinion  expressed  by  Baron 
Martin  in  the  Court  below,  that  the  present  is  a  contract  between  ven- 
dor and  vendee;  but  I  think  he/aZ{«  into  a  fallacy  when  he  concludes 
therefrom  that  it  is  not  a  contract  as  between  principal  and  agenL 

*^  My  opinion  is,  for  the  reasons  I  have  indicated,  that  when  the 
order  was  accepted  by  the  plaintiffs,  there  was  a  contract  of  agency, 
by  which  the  plaintiffs  undertook  to  use  reasonable  skill  and  diligence 
to  procure  the  goods  ordered,  at  or  below  the  limit  given,  to  be  fol- 
lowed up  by  the  transfer  of  the  property  at  the  actual  cost,  with  the 
addition  of  the  commission ;  but  that  this  superadded  sale  is  not  in 
any  way  inconsistent  vnth  the  contract  of  agency  existing  between 
the  parties,  by  virtue  of  which  the  plaintiffs  were  under  .the  obliga- 
tion to  make  reasonable  exertions  to  procure  the  goods  ordered,  as 
much  below  the  limit  as  they  could."  ^ 

^  See  ante,  p.   184,  and  Cassabogloa  v,  ent  with  goods  of  a  specific  dascriptioii,  the 

Gibbs,  9  Q.  B.  D.  220,  where  it  was  held,  damages  are  to  be  assessed  oo  the  footing  ol 

that,  npon  breach  of  a  contract  bj  a  com-  principal  and  agent,  and  not  of  vendor  and 

mission  merchant  to  supply  his  correspond-  fendee. 


PART  I.]  CONDITIONS.  538 

The  learned  judge  then  went  on  to  show  that  the  question  of  usage 
of  the  market  did  not  really  arise  ;  that  the  commission  merchant  as 
an  agent  must  use  reasonable  exertions  to  buy  as  cheaply  as  he  can^ 
and  to  bqy  them  either  in  small  parcels  or  one  large  lot,  according  to 
the  advantage  which  would  be  gained  in  price  by  the  one  or  the  other 
mode  of  purchase. 

It  is  very  remarkable  that  after  the  thorough  discussion  of  this  case 
the  only  point  upon  which  the  judges  had  given  opinions  that  was  de- 
cided in  the  Lords,^  was  that  the  contract  was  one  of  agency,  as 
explained  by  Blackburn,  J. 

The  case  was  decided  upon  a  totally  new  point,  not  taken  in  the  ar- 
gument nor  suggested  by  the  judges.  It  was  determined  in  favour  of 
the  plaintiffs,  on  the  ground  that  the  divergence  of  opinion  among  the 
judges  as  to  the  construction  of  the  order  was  conclusive  proof  that 
the  language  was  ambiguous  and  admitted  of  either  construction,  and 
the  very  important  rule  was  laid  down  ^^  that  when  a  principal  gives 
an  order  to  an  agent  in  such  uncertain  terms  as  fx>  he  susceptible  of 
two  different  meanings^  and  the  agent  bona  fide  adopts  one  of  them  and 
acts  upon  it,  it  is  not  competent  to  the  principal  to  repudiate  the  act  as 
unauthorized^  because  he  meant  the  order  to  be  read  in  the  other  sense^ 
of  which  it  is  equally  capable^ 

In  Borrowman  v.  Drayton,^  the  Court  of  Appeal  defined  "  cargo  " 
to  be  the  entire  quantity  of  goods  loaded  on  board  a  vessel  on  freight 
for  a  particular  voyage,  and  held,  therefore,  that  a  purchaser  of  a 
cargo  was  not  bound  to  accept  a  part  only  of  the  entire  load  of  the 
ship,  thus  practically  affirming  Kreuger  v.  Blanck.  The  opinion  of 
Blackburn,  J.,  in  Ireland  v.  Livingston,  was  referred  to  in  argument, 
but  not  noticed  in  the  judgment,  which  was  delivered  by  Mellish,  L. 
J.,  who  suggested  reasons  why  a  purchaser  might  prefer  to  have  the 
entire  quantity  of  goods  loaded  on  the  vessel.^ 

§  591.  Sometimes  the  sale  of  a  cargo  is  made  by  bill  of  lading,  and 
the  condition  imposed  by  the  contract  on  the  vendor  must  be 
strictly  complied  with,  in  order  to  enable  him  to  enforce  the  bar- 
gain. 

In  1859  the  two  cases  of  Tamvaco  v.  Lucas  were  decided,  both  in 
favour  of  the  purchaser,  on  the  ground  that  the  vendors'  proffer  of  de- 
livery was  not  in  accordance  with  the  conditions  of  the  contract.  In 
the  first  case,^  the  sale  was  of  a  cargo  of  wheat  ^^of  about  2,000 
quarters,  say  from  1,800  to  2,200  quarters,  ...  to  be  shipped  be- 
tween the  Ist  of  September  and  the  12th  of  October:  .  .  .  sellers 
guarantee  delivery  of  invoice  weights,  sea  accidents  excepted.  Buyers 
to  pay  for  any  excess  of  weighty  unless  it  be  the  result  of  sea  damage 

1  The  lords  present  were  Chelmsford,  ^  See,  also,  Anderson  v.  Morice,  L.  R.  10 
Westbory,  and  Colonsay.  •  0.  P.  58,  at  p.  71,  considered  anU^  p.  248. 

^  2  Ez.  D.  16,  C.  A.  «  1  £.  &  £.  581 ;  28  L.  J.  Q.  B.  150. 
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or  heating.  The  measnre  for  the  sake  of  invoice  to  be  ealcalated  at 
the  rate  of  100  chetwerts,  eqaal  to  72  quarters.  .  .  .  Payment  cash  in 
London  in  exchange  for  umal  shipping  documents^  ^c."  In  an  action 
for  non-acceptance,  the  declaration  alleged  that  the  plaintiffs  offered 
to  deliver  ^'  the  usual  shipping  documents  according  to  the  contract, 
...  in  exchange  for  the  invoice  price,  according  to  the  contract*' 
The  defendants  pleaded  in  substance  that  the  shipping  documents 
offered  to  them  were  for  a  cargo  of  wheat,  amounting  to  2,215  quar- 
ters, and  that  the  plaintiffs  had  wrongly  stated  in  the  invoice  that  the 
cargo  was  only  2,200  quarters ;  that  when  the  bill  of  lading  was  ten- 
dered and  the  invoice  made  out,  the  vessel  was  at  sea,  and  neither 
party  knew  what  quantity  was  on  board,  except  from  the  shipping 
documents,  and  that  the  defendants  were  therefore  entitled  to  reject 
the  offer,  as  they  had  done,  as  not  being  in  conformity  with  the  con- 
tract. The  plaintiff  replied  that  the  cargo  offered  was  really  a  cargo 
of  more  than  1,800  and  less  than  2,000  quarters,  as  shown  by  the 
number  of  quarters  delivered  from  the  ship  when  actually  discharged. 
On  demurrer  to  this  replication,  the  Court  held,  after  advisement,  that 
the  purchaser  was  not  bound  to  accept  the  offer  made  on  the  tender 
of  the  usual  shipping  documents ;  that  he  had  no  power  to  accept  the 
part  he  agreed  to  purchase  and  reject  the  rest ;  that  if  he  had  ac- 
cepted he  would  have  been  bound  to  pat/ for  the  surplus^  if  any,  and 
that  the  vendor  had  no  right  to  make  out  an  invoice  otherwise  than 
in  accordance  with  the  bill  of  lading,  that  is,  counting  100  chetwerts, 
equal  to  seventy-two  quarters,  according  to  the  terms  of  the  contract 
The  plaintiffs  had  failed  to  show  that  they  were  ready  and  willing  to 
perform  their  part  of  the  contract,  and  could  not  force  the  purchaser 
to  accept. 

The  second  case,^  on  a  contract  similar  to  the  first,  presented  the 
converse  of  the  facts.  The  bill  of  lading  represented  a  cargo  which 
was  in  conformity  with  the  contract,  but  the  defendants*  plea  alleged 
that  the  quantity  of  wheat  actually  on  board  was  less  than  1,800 
quarters,  and  this  plea  was  held  good  on  demurrer.  The  contracts  in 
the  two  cases  were  held  to  mean  substantially  that  the  vendor  was  to 
supply  in  each  case  a  cargo  of  ^^  about  2,000  quarters,"  that  an  excess 
or  deficiency  of  200  quarters  should  form  no  objection  ;  that  the  pa^ 
chaser's  promise  to  pay  for  any  excess  of  weight  applied  to  such  excess 
as  might  occur  within  the  stipulated  limits  ;  and  that  the  vendor  was 
in  default  if  he  either  tendered  shipping  documents  for  a  cargo  not 
in  accordance  with  the  contract,  or  shipping  documents  erroneously 
describing  a  cargo  as  being  within  the  contract,  when  in  fact  and  truth 
it  was  not. 

§  592.  The  general  rule  in  executory  agreements  for  the  sale  of 
goods  is  that  the  obligation  of  the  vendor  to  (leliver,  and  that  of  the 

1  Tamyaco  v.  Lucas,  1  E.  &  E.  592 ;  28  L.  J.  Q.  B.  SOI. 
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buyer  to  pay,  are  concnrrent  conditionB  in  the  nature  of  mutual  con- 
ditions precedent,  and  that  neither  can  enforce  the  contract  against 
the  other  without  showing  performance,^  or  offer  to  perform,  or  aver- 
ring readiness  and  willingness  to  perform,  his  own  promise.^ 

In  Atkinson  v.  Smith,'  there  was  a  muttud  agreement  for  cross  sale, 
as  follows :  "  Bought  of  A.  &  Co.,  about  thirty  packs  of  Cheviot 
fleeces,  and  agreed  to  take  the  under-mentioned  noils  (roarse  woollen 
cloths,  so  called)  ;  also  agreed  to  draw  for  250Z.,  on  account,  at  three 
months.  Sixteen  packs  No.  6  noils,  at  10|(2. ;  eight  packs  No.  4  noils, 
at  12(1."  The  defendant  had  bargained  with  the  plaintiff  for  the  pur- 
chase of  the  fleeces,  and  had  agreed  to  sell  him  the  noils.  The  noils 
rose  in  price,  and  the  defendant  refused  to  deliver  them.  Plaintiff 
brought  action,  averring  independent  agreements^  but  he  was  non- 
suited, all  the  judges  holding  that  he  should  have  alleged  his  offer  to 
deliver  the  fleeces,  which  was  a  condition  precedent  to  his  right  to 
claim  the  noils. 

In  Withers  v.  Reynolds,^  the  defendant  agreed  to  furnish  plaintiff 
with  wheat  straw,  sufficient  for  his  use  as  stable-keeper,  from  the  20th 
of  October,  1829,  till  the  24th  of  June,  at  the  rate  of  three  loads  in  a 
fortnight,  at  889.  per  load,  and  the  plaintiff  agreed  ^'  to  pay  to  the  said 
J.  R.  838.  per  load  for  each  load  of  straw  so  delivered  on  his  premises 
from  this  day  till  the  24th  of  June,  1830."  The  plaintiff  insisted  that 
these  were  two  independent  agreements,  that  no  time  was  fixed  for 
payment,  and  that  he  could  maintain  his  action  against  the  defendant 
for  not  delivering,  leaving  the  latter  to  his  cross-action  for  payment ; 
but  all  the  judges  held,  that  the  plaintiff's  right  was  dependent  on  his 
readiness  to  pay  for  each  load  on  delivery,  and,  it  being  proven  that  he 
had  expressly  refused  to  execute  the  contract  according  to  this  inter- 
pretation of  it,  he  was  nonsuited. 

In  Bankart  v.  Bowers,^  there  was  a  written  agreement,  containing 
eight  covenants,  by  which  the  plaintiff  agreed  to  purchase  certain  land 
and  coal  mines  from  the  defendant;  and  the  latter,  by  the  seventh  of 
these  covenants,  agreed  to  purchase  from  the  plaintiff  all  coal  that  he 
might  require  from  time  to  time,  at  a  fair  market  rate,  and  the  action 
was  for  damages  against  the  defendant  for  refusing  to  buy  the  coal,  to 
which  it  was  pleaded  that  the  plaintiff  had  refused  to  buy  the  land  ; 
and  on  demurrer  by  plaintiff  to  this  plea,  held,  that  these  were  not 
independent  agreements,  but  concurrent  stipulations,  and  there  was 
judgment  for  the  defendant  on  the  demurrer. 

1  Morton  V.  Lamb,  7  T.  B.  125 ;  Water-  >  14  M.  &  W.  695. 

honae  v.  Skinner,  2  B.  &  P.  447 ;  Rawson  v.  *  2  B.  &  Ad.  882.    See  the  interlocutory 

Johnson,  1  East,  203 ;  Withers  v.  Reynolds,  observations  of  Jessel,  M.  R.,  and  Bowen,  L. 

2  B.  &  Ad.  882 ;  Jackson  v.  Allawaj,  6  M.  J.,  on  this  case  in  The  Mersey  Steel  Co.  v, 

&  6.  942.  Naylor,  61  L.  J.  Q.  B.  at  p.  581 ;  9  Q.  B.  D. 

3  Rawson  v.  Johnson,  aupra;  Jackson  t;.  648. 

Allaway,  ntpra  ;  Boyd  p.  Lett,  1  C.  B.  222.  <»  L.  R.  1  C.  P.  484. 
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§  592  a.  But  it  is  to  be  borne  in  mind  that,  to  entitle  the  seller  to 
rescind  the  contract,  the  acts  and  conduct  of  the  buyer  must  either 
amount  to  an  express  refusal  or  manifest  a  complete  inability  to  per- 
form his  part  of  the  contract.  Thus  in  Corcoran  v,  Proser,^  the  con- 
tract was  for  the  sale  of  2,000  quarters  of  barley  at  the  price  of  17«., 
c.  f.  and  i.,  ^^  to  be  paid  for  in  net  cash  in  exchange  for  bills  of  lading, 
as  soon  as  the  vessel  or  vessels  which  had  the  barley  on  board  arrived 
in  Dublin."  Four  deliveries  were  made  and  paid  for  by  the  plaintiff, 
some  of  them  being  short  in  weight.  On  discovering  the  deficiency, 
the  plaintiff  wrote  claiming  an  allowance  for  short  weight  and  for  cost 
of  re-weighing,  and  upon  the  next  delivery  refused  to  accept  the  de- 
fendanfs  cash  order  without  the  deduction.  The  defendant  thereupon 
treated  the  contract  as  rescinded.  In  an  action  by  the  plaintiff  for 
the  non-delivery  of  the  residue  of  the  barley  according  to  the  contract, 
it  was  held  by  the  majority  of  the  Court  of  Exchequer  Chamber  in 
Ireland  that  the  conduct  of  the  plaintiff  did  not  amount  to  a  positive 
refusal,  to  pay,  but  was  only  a  collateral  claim  to  a  deduction  off  the 
price,  which  did  not  justify  the  defendant  in  rescinding  the  contract 

In  Bloomer  v,  Bernstein,^  the  defendants,  who  were  merchants  at 
Antwerp,  contracted  to  sell  to  the  plaintiff  •"  from  3,650  to  5,110  tons 
of  old  iron  rails,  delivery  to  take  place  during  1872,  and  to  be  com- 
pleted in  December  of  that  year,  payment  net  cash,  in  London,  against 
bill  of  lading  and  sworn  weigher's  certificate."  It  was  proved  that 
under  such  a  contract  the  practice  was  to  deliver  monthly.  The  plain- 
tiff duly  paid  for  the  first  parcel  on  presentment  of  the  bill  of  lading 
on  the  27th  of  January,  1872,  but  did  not  take  up  the  bill  of  lading 
for  the*  second  parcel,  presented  on  the  31st,  and  after  further  negoti- 
ation, during  which  the  second  parcel  was  sold,  the  defendants'  agent 
wrote  on  the  14th  of  February  that  he  considered  the  contract  can- 
celled. Upon  the  22d  of  February  the  plaintiff  went  into  liquidation. 
After  agreeing  to  pay  a  composition  of  2s.  6d.  in  the  j£,  his  estate  was 
reassigned  to  him,  and  he  then  brought  this  action  for  non-delivery  of 
the  iron.  At  the  trial,  Brett,  J.,  ruled  that,  if  before  the  alleged 
breach  the  buyer  was  insolvent  and  neglected  to  pay  the  amount  due 
on  presentment  of  the  bill  of  lading,  he  could  not  afterwards  insist 
upon  any  delivery,  at  all  events  without  tendering  the  price  or  giving 
the  sellers  reasonable  evidence  that  he  would  be  able  and  willing  to 
pay  the  price ;  and  he  then  asked  the  jury,  among  other  questions,  to 
say  whether  the  defendants,  by  reason  of  the  plaintiff's  conduct,  had 
reasonable  ground  for  believing,  and  did  they  believe,  that  plaintiff 
would  be  unable  to  pay  for  the  future  bills  of  lading  to  be  presented 
under  the  contract.  The  jury  answered  in  the  affirmative,  and  upon 
motion  in  the  Court  of  Common  Pleas,  the  Court  held  that  the  find- 
ings of  the  jury  concluded  the  matter  in  favoxir  of  the  defendants, 

1  22  W.  R.  222  (Ir.  Ex  Ch.).  »  L.  R.  9  C.  P.  5S8. 
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and  bronght  the  case  directly  within  the  authority  of  Withers  v. 
Reynolds.^ 

The  effect  of  the  purchaser's  bankruptcy  as  an  act  entitling  the 
seller  to  treat  the  contract  as  abandoned  is  considered  poat^  BookV. 
Part  I.  Ch.  1,  8.  1. 

§  593.  In  determining  whether  stipulations  as  to  the  time  of  per- 
forming a  contract  of  sale  are  conditions  precedent,  the  Court  seeks 
simply  to  discover  what  the  parties  really  intended ;  and  if  time 
appear,  on  a  fair  consideration  of  the  language  and  the  circumstances, 
to  be  of  the  essence  of  the  contract,  stipulations  in  regard  to  it  will  be 
held  conditions  precedent.^ 

In  Hoare  v.  Eennie,^  the  defendant  agreed  to  buy  from  the  plaintiff 
667  tons  of  iron,  to  be  shipped  from  Sweden,  in  about  equal  portions^ 
in  each  of  the  months  of  June,  July,  August,  and  September.  The 
plaintiff  shipped  only  twenty-one  tons  in  June,  which  the  defendant 
refused  to  accept  as  part  compliance  with  the  contract,  and  it  was 
held,  that  the  delivery  at  the  time  specified  was  a  condition  precedent, 
and  that  plaintiff  could  not  on  these  facts  maintain  an  action  against 
the  defendant  for  not  accepting.  But  this  case  has  been  much  ques- 
tioned, particularly  in  Simpson  v.  Crippin,  infra. 

In  Jonassohn  v,  Young,^  the  agreement  was  for  a  supply  of  coal  by 
the  plaintiff  to  the  defendant,  as  much  as  one  steam  vessel  could  con- 
vey in  nine  months,  plying  between  Sunderland  and  London,  the  coals 
to  be  equal  to  a  previous  cargo  supplied  on  trial,  and  the  defendant  to 
send  the  steamer  for  them.  In  an  action  for  breach  of  this  agree- 
ment, the  defendant,  among  other  defences,  pleaded  that  the  plaintiff 
had  first  broken  the  contract  by  detaining  the  vessel  on  divers  occa- 
sions an  unreasonable  time,  far  beyond  that  permitted  by  the  contract^ 
before  loading  her,  wherefore  the  defendant  immediately,  on  notice  of 
the  plaintiff's  default,  refused  to  go  on  with  the  execution  of  the  con- 
tract.    A  demurrer  to  this  plea  was  held  good. 

In  Simpson  v,  Crippin,^  the  defendants  had  agreed  to  supply  the 


1  2  B.  &  Ad.  882,  ante,  p.  535. 

'  This  statement  of  the  law  was  cited  with 
approval  by  Folger,  J.,  in  delivering  the  opin- 
ion of  the  Court  of  Appeals  of  New  York 
in  Higgins  v.  The  Delaware  Railroad  Co. 
60N.  Y.  atp.  557. 

The  Jadicatare  Acts  provide  that  stipnla- 
tions  in  contracts  as  to  time  or  otherwise, 
which  would  not  before  the  commencement 
of  the  Act  of  1873  have  been  deemed  to  be 
or  to  have  become  of  the  essence  of  such 
contracts  in  a  Conrt  of  Equity,  shall  receive 
in  all  Courts  the  same  construction  and 
effect  as  they  formerly  would  have  received 
in  equity.  Jnd.  Act,  1873,  s.  25,  Bub«.  7 ; 
Jud.  Act,  1875,    8.  10.    At  common   law. 


even  before  the  Acts,  on  a  sale  of  chattels 
time  was  not  of  the  essence  of  the  contract, 
in  the  absence  of  express  agreement  to  that 
effect.  See  per  Lord  Denman  in  Martindale 
V.  Smith,  1  Q.  B.  at  p.  395.  See,  also,  Wolfe 
V.  Home,  2  Q.  B.  D.  355. 

»  5  H.  &  N.  19 ;  29  L.  J.  Ex.  73. 

«  4  B.  &  S.  296 ;  32  L.  J.  Q.  B.  385.  See, 
also,  Bradford  v.  Williams,  L.  R.  7  Ex.  259, 
a  case  intermediate  to  Jonassohn  v.  Young, 
and  Simpson  v.  Crippin,  and  referred  to  by 
Baggallay,  L.  J.,  in  Honck  v.  Miiller,  7  Q.  B. 
X>.  at  p.  102,  as  one  in  which  the  principle  of 
Hoare  v.  Rennie  wss  adopted. 

«  L.  R.  8  Q.  B.  U. 


588  PEBFOBMANOE  OF  THE  CONTRACT.  [BOOK  IT. 

plaintiff  with  6,000  to  8,000  tons  of  coal,  to  be  delivered  in  the  plaintiff's 
waggons  at  the  defendants'  colliery,  *^  in  equal  monthly  quantities  dar- 
ing the  period  of  twelve  months  from  the  Ist  of  July  next."  Daring  the 
first  month,  July,  the  plaintiff  sent  waggons  for  158  tons  only,  and  on 
the  Ist  of  August  the  defendants  wrote  that  the  contract  was  oanceOed 
on  account  of  the  plaintiff's  failure  to  send  for  the  full  monthly  quan- 
tity in  the  preceding  month.  The  plaintiff  refused  to  allow  the  con- 
tract to  be  cancelled,  and  the  action  was  brought  on  the  defendants' 
refusal  to  go  on  with  it.  Held,  that  although  the  plaintiff  had  com- 
mitted a  breach  of  the  contract  by  failing  to  send  waggons  in  sufficient 
number  the  first  month,  the  breach  was  a  good  ground  for  compensa- 
tion, but  did  not  justify  the  defendants  in  rescinding  the  contract, 
under  the  rule  established  by  Pordage  v.  Cole.^  Two  of  the  judges 
(Blackburn  and  Lush,  JJ.)  declared  that  they  could  not  understand 
Hoare  v,  Rennie,  and  declined  to  follow  it. 

§  598  a.  In  Freeth  v.  Burr,^  the  defendant  contracted  to  sell  to  the 
plaintiffs  250  tons  of  pig  iron,  half  to  be  delivered  in  two,  remainder 
in  four  weeks,  payment  net  cash  fourteen  days  after  delivery  of  each 
parcel.  The  delivery  of  the  first  parcel  of  125  tons  was  not  completed 
for  nearly  six  months,  in  spite  of  repeated  demands  by  plaintiffs.  The 
plaintiffs  thereupon  refused  to  pay  for  the  parcel,  claiming  an  allow- 
ance, but  they  still  urged  delivery  of  the  second  parcel.  The  defendant 
treated  the  refusal  to  pay  as  an  abandonment  of  the  contract  and  de- 
clined to  deliver  any  more.  The  price  of  the  first  parcel  was  ultimately 
paid,  and  it  was  not  suggested  that  plaintiffs  were  unable  to  pay.  On 
these  facts  the  Court  of  Common  Pleas  held  that  the  refusal  to  pay 
was  not,  under  the  circumstances,  sufficient  to  warrant  the  defendant 
in  treating  the  contract  as  abandoned  by  the  plaintiffs.  Coleridge,  G. 
J.,  in  delivering  judgment,  says  (at  p.  218):  ^^In  cases  of  this  sort, 
where  the  question  is  whether  the  one  party  is  set  free  by  the  action 
of  the  other,  the  real  matter  for  consideration  is,  whether  the  ctets  at 
conduct  of  the  one  do  or  do  not  amount  to  an  intimation  of  an  intention 
to  abandon  and  altogether  refuee  performance  of  the  contract.  I  say 
this  in  order  to  explain  the  ground  on  which  I  think  the  decisions  in 
those  cases  must  rest.  There  has  been  some  conflict  amongst  them. 
But  I  think  it  may  be  taken  that  the  fair  result  of  them  is  as  I  have 
stated,  viz.,  that  the  true  question  is  whether  the  acts  and  conduct  ofih/B 
party  evince  an  intention  no  longer  to  be  bound  by  the  contract.  Now, 
non-payment  on  the  one  hand,  or  non-delivery  on  the  other,  may 
amount  to  such  an  act,  or  may  be  evidence  for  a  jury  of  an  intention 
wholly  to  abandon  the  contract  and  set  the  other  party  free.  This  is 
the  true  principle  on  which  Hoare  v,  Rennie  was  decided,  whether 
rightly  or  not  upon  the  facts,  I  will  not  presume  to  say."^ 


1  1  WmB.  Saand.  319  1.  *  Another  explanatioii  of  the  decisioii  in 

*  L.  B.  9  aP.  208.  Hoare  v.  Rennie  was  offered  hj  Bowen,  L. 
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In  Brandt  v.  Lawrence  ^  there  were  two  contracts,  each  for  the  sale 
by  plaintiff  to  defendant  of  4,500  quarters  of  Russian  oats,  more  or 
less,  shipment  by  steamer  or  steamers  during  February.  The  plaintiff 
shipped  on  board  one  steamer  4,511  quarters  to  answer  the  first  con- 
tract, and  1,139  quarters  to  answer  in  part  the  second  contract.  He 
also  shipped  on  board  another  steamer  a  sufficient  quantity  of  oats  to 
complete  the  second  contract.  The  shipment  on  the  first  steamer  was 
made  in  time,  that  on  the  second  too  late.  Held,  that  the  defendant 
was  bound  to  accept  the  1,189  quarters  in  part  fulfilment  of  the  second 
contract,  notwithstanding  that  the  remaining  shipment  in  respect  of 
that  was  made  too  late ;  the  Court  holding  that  the  words  ^<  by  steamer 
or  steamers  '*  showed  an  intention  that  the  shipment  should  be  made 
in  different  parcels  and  not  in  two  specific  lots,  so  that  the  case  was 
brought  within  the  principle  of  Simpson  v.  Crippin. 

In  Renter  v.  Sala,^  the  contract  was  for  the  sale,  by  plaintiffs  to 
defendants,  of  twenty-five  tons  Penang  pepper,  October  ^  November 
shipment,  name  of  vessel  or  vessels  to  be  declared.  The  plaintiffs  de- 
clared twenty-five  tons  by  a  particular  vessel,  only  twenty  tons  of 
which  complied  with  the  terms  of  the  contract  as  to  shipment,  and  it 
was  held  by  the  majority  of  the  Court  of  Appeal,  Cotton  and  Thesiger, 
L.  J  J.  (Brett,  L.  J.,  dissenting),  that  the  defendants  were  not  bound 
to  accept  less  than  twenty-five  tons.  Brandt  v.  Lawrence  was  distin- 
guished, on  the  ground  that  in  the  case  under  consideration  the  plain- 
tiffJB  had  only  named  one  ship,  and  made  one  indivisible  shipment. 
Lord  Justice  Brett,  however,  delivered  a  dissentient  judgment,  laying 
down  that  *^  the  general  principle  to  be  deduced  from  these  cases  is, 
that  where,  in  a  mercantile  contract  of  purchase  and  sale  of  goods  to  be 
delivered  and  accepted,  the  terms  of  the  contract  allow  the  delivery  to 
be  by  successive  deliveries,  the  failure  of  the  seller  or  buyer  to  fulfil 
his  part  in  any  one  or  more  of  those  deliveries  does  not  absolve  the 
other  party  from  the  duty  of  tendering  or  accepting  in  the  case  of 
other  subsequent  deliveries,  although  the  contract  was  for  the  purchase 
and  sale  of  a  specified  quantity  of  goods,  and  although  the  failure  of 
the  party  suing  as  to  one  or  more  deliveries  was  incurable,  in  the  sense 
that  he  never  could  fulfil  his  undertaking  to  accept  or  deliver  the  whole 
of  the  specified  quantity.  The  reasons  given  are^  that  such  a  breach  by 
the  party  suing  is  a  breach  of  only  a  part  of  the  consideration  moving 

J.,  in  the  verj  recent  case  of  The  Mersey  upon  a  demurrer  to  the  plea)  would  be  sup- 
Steel  Co.  V.  Naylor,  9  Q.  B.  D.  648 ;  51  L.  J.  ported  or  not ;  and  the  Court,  in  the  decision 
Q.  B.  at  p.  591.    He  there  says :  **  I  think  upon  the  special  plea  in  Hoare  v.  Rennie, 
that  the  true  explanation  of  that  case  is  that  seema  to  have  drawn  the  sort  of  inference 
the  plea  was  not,  so  to  speak,  a  formal  plea :  from  the  special  plea  which  one  would  ex- 
it was  a  special  plea  which  set  out  Tarious  pect  the  Court  to  draw  from  the  statement 
points  from  which  I  confess  two  diflierent  in-  of  a  special  case." 
ferenoes  may  quite  well  be  drawn ;  and  as  ^  1  Q.  B.  D.  344,  C.  A. 
yoo  draw  one  or  the  other,  I  think  the  ded-  >  4  C.  P.  D.  239,  C.  A. 
lioQ  in  Hoare  v.  Rennie  (which  was  giren 
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from  him  ;  that  such  a  breach  can  be  compensated  in  damages  without 
any  necessity  for  annulling  the  whole  contract ;  that  the  true  construc- 
tion of  such  contracts  is  that  it  is  not  a  condition  precedent  to  the  obli- 
gation to  tender  or  accept  a  part^  and  that  the  other  party  should  have 
been^  or  should  bcy  always  ready  and  willing  and  able  to  accept  or  ten- 
der the  whole.^*  The  Lord  Justice  then  proceeds  to  consider  the  mer- 
cantile consequences  of  otherwise  construing  such  contracts,  showing 
that  the  rule  of  construction  adopted  in  Simpson  v.  Crippin  is  as  sound 
on  mercantile  as  on  legal  considerations. 

In  Honck  v.  Miiller,^  the  plaintiff  had  bought  from  the  defendant 
2,000  tons  of  iron  to  be  delivered  "  in  November  or  equally  over  No- 
vember, December,  and  January  "  at  an  increased  price.  The  plaindfiE 
failed  to  take  delivery  of  any  of  the  iron  in  November,  and  the  defend- 
ant thereupon  cancelled  the  contract.  In  an  action  by  the  plaintiS 
for  damages  on  account  of  the  defendant's  refusal  to  deliver  in  Decem- 
ber and  January,  it  was  held  by  the  majority  of  the  Court,  that  the 
plaintiff's  refusal  to  accept  in  November  justified  the  defendant  in  re- 
fusing to  continue  to  carry  out  the  contract.  On  the  one  hand,  Bram- 
well  and  Baggallay,  L.  JJ.,  distinctly  approved  and  followed  Hoare  r. 
Rennie ;  the  former  learned  Judge  distinguishing  Simpson  v.  Crippin 
upon  the  ground  of  part  performance,  the  latter  finding  it  impossible 
to  reconcile  Simpson  v.  Crippin  with  Hoare  v.  Rennie,  and  preferring 
to  adopt  the  principles  enunciated  in  the  latter  case ;  Brett,  L.  J.,  on 
the  other  hand  dissented,  and  preferred  to  adopt  the  doctrine  laid  down 
in  Simpson  v.  Crippin,  and  contained  in  the  notes  to  Pordage  v,  Cole,^ 
resting  his  judgment  mainly  upon  the  view  taken  by  merchants  of  the 
class  of  contracts  in  question.^ 

In  a  still  more  recent  decision.  The  Mersey  Steel  and  Iron  Company 
V.  Naylor,*  the  Court  of  Appeal,  differently  constituted^  and  con- 
sisting of  Jessel,  M.  R.,  and  Lindley  and.  Bo  wen,  L.  JJ.,  has  affirmed 
that  there  is  no  absolute  rule  in  these  cases,  and  unanimously  stated 
the  true  test  to  be  that  suggested  by  Lord  Coleridge  in  Freeth  v.  Burr, 
viz.,  whether  the  acts  and  conduct  of  the  one  party  evince  an  intention 
to  abandon  and  be  no  longer  bound  by  the  contract^  and  that  this  is  a 
question  of  evidence.  The  Court  indirectly  affirms  the  authority  of 
Simpson  v,  Crippin,  by  laying  down  that  non-payment  for  a  parcel  of 
goods  supplied,  or  non-delivery  of  a  parcel  of  goods  contracted  to  be 
supplied,  is  not  per  se  necessarily  evidence  of  any  such  intention. 

Jessel,  M.  R.  (at  p.  582),  and  Bo  wen,  L.  J.  (at  p.  690),  take  oc- 
casion to  criticise  the  distinction  drawn  by  Bramwell,  L.  J.,  in  Honck 
V.  Miiller,  between  the  case  of  a  contract  partly  performed  and  one 

M  Q.  B.  D.  92,  C.  A.  *  9  Q.  B.   D.  648 ;  51  L.  J.  Q    B.  576, 

3  1  Wm.  Saund.  319  1.  only  roported  while  the  sheets  of  this  edition 

>  In  this  case  an  appeal  to  the  House  of  were  passing  through  the  press.    L.  B.  9 

Lords  was  lodged,  bat  afterwards  abandoned.  App.  Cas.  434. 
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not  performed  at  aU,  showing  from  decided  cases  that  this  distinction 
is  not  well  founded.  It  is  submitted  that  this  decision  must  be  taken 
to  settle  the  law  upon  this  subject. 

In  America  the  law  appears  to  be  fairly  settled  in  accordance  with 
the  decision  in  Simpson  v,  Crippin,  viz.,  that  in  the  absence  of  any 
expressed  intention  of  the  parties,^  a  contract  for  the  sale  of  goods 
by  successive  deliveries  is  severable,  and  the  faUure  to  accept  or 
deliver  one  instalment  does  not  entitle  the  other  party  to  refuse 
delivery  or  acceptance  of  the  instalments  that  remain.^ 

Only  one  case.  King  Philip  Mills  v.  Slater,^  a  decision  of  the 
State  of  Rhode  Island,  has  been  found,  in  which  the  rule  laid  down  in 
Simpson  v,  Crippin  is  directly  attacked. 

§  594.  In  a  sale  of  goods  by  sample,  it  is  a  condition  implied  by  law 
that  the  buyer  shall  have  a  fair  opportunity  of  comparing  the  bulk 
with  the  sample,  and  an  improper  refusal  by  the  vendor  to  allow  this 
is  a  breach  which  justifies  the  purchaser  in  rejecting  the  contract.  In 
Lorymer  v.  Sroith,^  the  purchaser  asked  to  look  at  the  bulk  of 
1,400  bushels  of  wheat,  which  he  had  bought  by  sample,  and,  on  a  re- 
fusal by  the  vendor  to  show  it,  said  he  would  not  take  it.  A  few  days 
afterwards  the  vendor  communicated  to  the  buyer  his  readiness  then 
to  show  the  bulk,  and  to  make  delivery  on  payment  of  the  price. 
Held,  by  the  King's  Bench,  that  the  buyer's  request  having  been  made 
at  a  proper  and  convenient  time,  and  refused,  he  had  the  right  to  re- 
ject the  sale.  In  this  case  a  usage  was  shown,  that  the  buyer  had  the 
right  of  inspection  when  demanded,  but  Abbott,  C.  J.,  said  that,  even 
without  the  usage,  the  law  would  give  him  that  right. 

The  mutual  rights  and  obligations  of  the  parties  in  a  sale  by  sample 
are  discussed,  post.  Book  lY.  Part  II.  Ch.  1,  sect.  3,  Implied  War- 
ranty of  Quality. 

§  595.  Other  instances  of  sales,  dependent  on  conditions  precedent, 
are  afforded  by  "  sales  on  trial,"  or  "  approval,"  and  by  the  bargain 
known  as  '*  sale  or  return."  In  the  former  class  of  cases  there  is  no 
sale  till  the  approval  is  given,  either  expressly  or  by  implication  re- 
sulting from  keeping  the  goods  beyond  the  time  allowed  for  triaL^ 
In  the  latter  case  the  sale  becomes  absolute,  and  the  property  passes 
only  after  a  reasonable  time  has  elapsed,  without  the  return  of  the 
goods. 

In  sales  ^^  on  trial,"  the  mere  failure  to  return  the  goods  within  the 
time  specified  for  trial,  makes  the  sale  absolute,^  but  the  buyer  is 

1  Higgins  V.  Delaware  Railroad  Co.  60  '34  Am.  Rep.  603 ;  S.  C.  12  Rhode  Isl- 

X.  T.  553.  and,  82. 

*  Scott  V.  Eittanning  Coal  Co.  89  Penn.  «  1  B.  &  C.  1. 
231  (decided  in  1879),  where  it  is  treated  as  *  Cited,  with  approval,  as  a  correct  state- 
settled  law  in  that  State  by  Tmnkey,  J.,  at  ment  of  the  law,  by  Denman,  J.,  in  Elphick 
p.  237 ;  Haines  r.  Tncker,  60  New  Hamp-  v.  Barnes,  5  C.  P.  D.  at  p.  326. 
ihire,  307.  ^  Humphries  v,  Carralho,  16  East,  46. 
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entitled  to  the  full  time  agreed  on  for  trial,  as  he  is  at  liberty  to 
change  his  mind  during  the  whole  term,  and  this  right  is  not  affected 
by  his  telling  the  vendor  in  the  interval  that  the  price  does  not  suit 
him,  if  he  still  retains  possession  of  the  thing.^ 

§  596.  Where  a  party  is  entitled  to  make  trial  of  goods,  and  the 
trial  involves  the  consumption  or  destruction  of  what  is  tried,  it  is  a 
question  of  fact  for  the  jury  whether  the  quantity  consumed  was  more 
than  necessary  for  trial,  for  if  so,  the  sale  will  have  become  absolute 
by  the  approval  implied  from  thus  accepting  a  part  of  the  goods. 
This  was  ruled  by  Parke,  B.,  in  Elliott  v.  Thomas,^  and  approved 
by  the  Court  in  Banc,  in  that  case,  as  well  as  by  Martin  and  Braro- 
well,  BB.,  in  Lucy  v.  Mouflet.^ 

In  Okell  t;.  Smith,^  Bayley,  J.,  also  held,  that  where  certain  cop- 
per pans  had  been  used  five  or  six  times  by  the  defendant  in  trials, 
which  showed  them  not  to  answer  the  purpose  intended,  it  was  a  ques- 
tion for  the  jury  whether  the  defendant  had  used  them  more  than  was 
necessary  for  a  fair  trial. 

§  597.  The  bargain  called  ^^  sale  or  return  "  was  explained  by  the 
Queen's  Bench,  in  Moss  v.  Sweet,^  to  mean  a  sale  with  a  right  od 
the  part  of  the  buyer  to  return  the  goods  at  bis  option,  within  a  rea- 
sonable time,  and  it  was  held  in  that  case  that  the  property  passes, 
and  an  action  for  goods  sold  and  delivered  will  lie,  if  the  goods  are 
not  returned  to  the  seller  within  a  reasonable  time.  In  this  case,  Ilej 
t;.  Frankenstein^  was  overruled,  and  Lyons  v.  Barnes^  was  said  b; 
Patteson,  J.,  not  to  be  "  very  good  law,"  as  had  been  previously  in- 
timated by  Lord  Abinger,  C.  B.,  in  Bianchi  v.  Nash.^ 

§  598.  In  a  case  before  the  Lords  Juatices,  Ex  parte  White,^ 
the  facts  were  that  Alfred  Nevill  was  a  partner  in  a  firm  of  Nerill 
&  Co.  He  also  did  business  on  his  individiMl  account  with  Towle  & 
Co.,  cotton  manufacturers.  His  dealings  with  Towle  &  Co.  were  con- 
ducted as  follows :  they  consigned  goods  to  him  accompanied  by  a 
price  list,  and  he  sent  to  them  monthly  an  account  of  the  goods  which 
he  had  sold,  debiting  himself  with  the  price  given  in  the  price  Ztst,  giv- 
ing no  particulars  whatever  as  to  his  sales ;  and  in  the  next  month  he 
paid  according  to  his  accounts  thus  rendered.  He  frequently  had  the 
goods  received  from  Towle  &  Co.  dyed  or  bleached  before  selling 
them,  but  he  gave  no  account  of  this  to  Towle  &  Co.  and  did  not 

1  Ellis  V.  Mortimer,  1  B.  ft  P.  N.  R  257.  v.  Sweet,  in  Bay  v.  Barker,  4  Ex.  D.  S79, 

See  also  Elpbick  v.  Barnes,  tU  wpra,  C.  A. 

>  3  M.  ft  W.  170.  8  8  Scott  N.  B.  889. 

s  5  H.  ft  N.  229  ;  29  L.  J.  Ex.  110.  ^  2  Starkie.  39. 

«  1  Starkie,  107  ;  and  see  Street  v,  Blay,  >  1  M.  ft  W.  546 ;  and  see  Bailey  v.  Gold- 

8  B.  ft  Ad.  456.  smith,  Peake,  56,  78 ;  Beyerly  v.  Lincoln 

^  16  Q.  B.  498;  20  L.  J.  Q.  B.  167.    See  Gaslight  Co.  6  A.  &£.  829 

Swain  v.  Shepherd,  1  M.  ft  Bob.  223 ;  Ex  *  6  Ch.  397 ;  sfflrmed  by  Hoase  of  Lordii 

parte  Wingfield,  10  Ch.  D.  591,  C.  A.  at  p.  sab.  nom.  Towle  v.  White,  21  W.  B.  465. 
598.    See,  also,  remarks  on  the  case  ol  Moss 
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charge  them  with  the  expense.  By  an  arrangement  between  Nevill 
and  his  partners,  he  paid  to  the  credit  of  the  firm's  general  account  the 
money  received  by  him  from  the  sale  of  Towle  &  Co.'s  goods,  and 
when  he  made  payments  to  Towle  &  Co.  he  sent  them  either  bills  re- 
ceived from  the  purchasers  of  the  goods,  subject  to  a  discount  which 
Towle  &  Co.  charged  against  him  in  their  books,  or  cheques,  or  both ; 
and  when  cheques  were  sent  they  were  always  drawn  by  the  firm  of 
Nevill  &  Co.  Nevill  dealt  with  his  own  firm  as  his  bankers;  he 
had  a  private  account  with  them  of  all  monies  paid  in  and  drawn  out 
in  matters  not  relating  to  the  partnership,  and  this  account  included 
many  entries  not  at  all  connected  with  the  goods  of  Towle  &  Co. 
Nevill  &  Co.  became  bankrupt,  and  there  was  a  balance  in  favour  of 
Alfred  Nevill  on  their  books  in  the  above-mentioned  private  account, 
and  Towle  &  Co.  claimed  that  this  was  trust  money  improperly  paid 
by  Nevill  to  his  firm,  with  knowledge  by  the  latter  of  the  trust ;  and 
it  was  not  disputed  that  the  balance  in  Nevill's  favour  on  the  private 
account  arose  chiefly  from  the  proceeds  of  the  goods  received  from 
Towle  &  Co. 

On  these  facts  both  the  Lords  Justices  (James  and  Mellish)  de- 
cided that  the  true  contract  between  Nevill  and  Towle  &  Co.  was  not 
an  agency,  by  which  the  former  on  a  del  credere  commission  sold  goods 
on  behalf  of  the  latter,  but  that  it  was  one  of  ^*  sale  or  return,"  that 
the  money  received  by  Nevill  for  the  goods  was  his  own  money  arising 
out  of  the  sale  of  his  own  goods,  the  property  in  the  goods  passing  to 
himself  as  soon  as  by  his  sale  he  put  it  out  of  his  power  to  return 
them. 

James,  L.  J.,  said  that  NevilFs  unquestioned  authority  to  deal  with 
the  goods  as  above  described,  was  ^^  quite  inconsistent  with  the  notion 
that  he  was  acting  in  a  fiduciary  character  in  respect  of  those  goods. 
If  he  was  entitled  to  alter  them,  to  manipulate  them,  to  sell  them  at 
any  price  he  thought  fit  after  such  manipulation,  and  was  still  only 
liable  to  pay  for  them  at  a  price  fixed  beforehand  without  an,y  refer- 
ence to  the  price  at  which  he  had  9old  them,  or  to  anything  else  than 
the  fact  that  he  had  sold  them  in  a  particular  month,  it  seems  to  me 
impossible  to  say  that  the  produce  of  the  goods  so  sold  was  the  money 
of  the  consignors,  or  that  the  relation  of  vendor  and  purchaser  existed 
between  Towle  &  Co.  and  the  different  persons  to  whom  Nevill  sold 
the  goods.  ...  It  appears  to  me,  therefore,  to  be  the  necessary  con- 
clusion, that  as  regards  these  transactions  Mr.  Nevill  was  in  the  posi- 
tion of  a  person  having  goods  ^  on  sale  or  return.'  " 

Mellish,  L.  J.,  was  of  the  same  opinion,  and  after  stating  the  fact 
that  Nevill's  purchase  was  at  a  fixed  price  and  a  fixed  time  for  pay- 
ment, said  :  ^^  Now  if  it  had  been  his  duty  to  sell  to  his  customers  at 
that  price,  payable  at  that  time,  then  the  course  of  dealing  would 
have  been  consistent  with  his  being  merely  a  del  credere  agent,  be- 
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cause  I  apprehend  that  a  del  credere  agent,  like  any  other  agent,  is  to 
sell  according  to  the  instructions  of  his  principal,  and  to  make  such 
contracts  as  he  is  authorised  to  make  for  his  principal ;  and  he  is  dis- 
tinguished from  other  agents  simply  in  this,  that  he  guarantees  that 
those  persons  to  whom  he  sells  shall  perform  the  contracts  which  he 
makes  with  them  ;  and  therefore  if  he  sells  at  the  price  and  upon  the 
credit  authorised  by  his  principal,  and  the  customer  pays  him  accord- 
ing to  his  contract,  then  no  doubt  he  is  bound,  like  any^other  agent, 
as  soon  as  he  receives  the  money,  to  hand  it  over  to  hia  principal 
But  if  the  consignee  is  at  liberty  to  sell  at  any  price  he  likes,  and  re- 
ceive payment  at  any  time  he  likes,  but  is  to  be  bound  if  he  sells  the 
goods  to  pay  the  consignor  for  them  at  a  fixed  price  and  a  fixed  time, 
in  my  opinion,  whatever  the  parties  may  think,  their  relation  is  not 
that  of  principal  and  agent,  .  .  .  and  in  point  of  law,  the  alleged 
agent  in  such  a  case  is  making  on,  his  own  account  a  purchase  from  ku 
alleged  principal  and  is  again  reselling.^^ 

§  599.  In  Head  v.  Tattersall,^  the  plaintiff,  on  Monday  the  13th  of 
March,  bought  at  the  defendant's  auction  a  horse  described  in  the 
catalogue  as  ^^  having  hunted  with  the  Bicester  and  Duke  of  Grafton's 
hounds,"  and  learned  after  the  sale  that  this  was  not  true.  A  condi- 
tion of  the  sale  was  '^  horses  not  answering  the  description  mast  be 
returned  before  5  o'clock  on  Wednesday  evening  next ;  otherwise  the 
purchaser  shall  be  obliged  to  keep  the  lot  with  all  faults."  Although 
the  plaintiff  had  heard  of  the  above-stated  misdescription,  he  took 
away  the  horse  on  trial,  as  he  did  not  buy  it  for  hunting,  and  the 
horse  while  on  its  way  to  the  plaintiff's  premises,  in  charge  of  the 
plaintiff's  servant,  took  fright  and  seriously  injured  itself  by  running 
against  the  splinter-bar  of  a  carriage.  The  plaintiff  returned  the  horse 
before  5  o'clock  on  Wednesday  evening,  and  the  action  was  brought 
to  recover  back  the  price  paid  to  the  auctioneer.  The  jury  found  that 
the  injury  to  the  horse  was  not  caused  by  any  default  of  plaintiff. 
Held,  that  the  injury  to  the  horse  did  not  deprive  the  plaintiff  of  the 
right  of  return,  and  that  the  special  contract  in  the  case  made  it  an 
exception  to  the  general  rule,  that  a  contract  of  sale  cannot  be 
rescinded  if  the  party  claiming  the  rescission  has  altered  the  condition 
of  the  thing  sold. 

And  applying  the  same  principle,  that  the  sale  is  only  complete 
when  the  time  limited  for  the  return  has  expired,  it  was  held  in 
Elphick  V.  Barnes,^  where  the  buyer  had  eight  days  to  return  a  horse, 
and  the  horse  died  in  his  possession  before  the  end  of  that  time,  bat 
without  any  fault  of  his,  that  the  seller  could  not  recover  the  price  in 
an  action  for  goods  sold  and  delivered. 

§  599  a.  In  Hinchcliffe  v.  Barwick,^  the  plaintiff  bought  a  horse 

1  L.  R.  7  Ex.  7.  «  5  C.  P.  D.  821.  «  5  Ex.  D.  177,  C.  A. 
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which  was  warranted  a  good  worker.  The  form  of  condition  was,  that 
^^  horses  warranted  good  workers,  whether  sold  by  private  treaty  or 
public  auction,  not  answering  such  warranty,  must  be  returned  before 
5  o'clock  of  the  day  after  the  sale ;  shall  be  then  tried  by  a  person  to 
be  appointed  by  the  auctioneer,  and  the  decision  of  such  person  shall 
be  final.''  The  purchaser  did  not  return  the  horse  within  the  time 
specified,  but  brought  an  action  on  the  breach  of  warranty.  Held,  on 
demurrer,  that  the  purchaser's  only  remedy  was  to  return  the  horse 
within  the  time  limited  by  the  condition.  The  Court  laid  stress  upon 
the  fact,  that  the  object  of  the  condition  was  to  provide  an  immediate 
and  final  settlement  of  all  disputes  that  might  arise  upon  the  war- 
ranty. 

§  600.  When  the  vendor  sells  an  article  by  a  particular  description, 
it  is  a  condition  precedent  to  his  right  of  action,  th&t  the  thing  which 
he  offers  to  deliver,  or  has  delivered,  should  answer  the  description. 
Lord  Abinger  protested  against  the  confusion  which  arises  from  the 
prevalent  habit  of  treating  such  cases  as  warranty,  saying :  ^^  A  good 
deal  of  confusion  has  arisen,  in  many  of  the  cases  upon  this  subject, 
from  the  unfortunate  use  made  of  the  word  *  warranty.'  Two  things 
have  been  confounded  together.  A  warranty  is  an  express  or  implied 
statement  of  something  which  a  party  undertakes  shall  be  part  of  a 
contract,  and,  though  part  of  the  contract,  collateral  to  the  express 
object  of  it  But  in  many  of  the  cases,  the  circumstance  of  a  party 
selling  a  particular  thing  by  its  proper  description  has  been  called  a 
warranty,  and  the  breach  of  such  a  contract  a  breach  of  warranty ; 
bat  it  would  be  better  to  distinguish  such  cases  as  a  non-compliance 
with  a  contract  which  a  party  has  engaged  to  fulfil ;  as,  if  a  man  offers 
to  buy  peas  of  another  and  he  sends  him  beans,  he  does  not  perform 
his  contract :  but  that  is  not  a  warranty ;  there  is  no  fvarranty  that  he 
should  sell  him  peas ;  the  contract  is  to  sell  peas,  and  if  he  sell  him 
anything  else  in  their  stead,  it  is  a  non-performance  of  it."  ^  There 
can  be  no  doubt  of  the  correctness  of  the  distinction  here  pointed  out. 
If  the  sale  is  of  a  described  article,  the  tender  of  an  article  answering 
the  description  is  a  condition  precedent  to  the  purchaser's  liability, 
and  if  this  condition  be  not  performed,  the  purchaser  is  entitled  to 
reject  the  article,  or,  if  he  has  paid  for  it,  to  recover  the  price  as 
money  had  and  received  for  his  use ;  whereas,  in  case  of  warranty,  the 
rules  are  very  different,  as  will  appear  je>o«^  (Book  V.  Part  II.  Ch.  2). 
There  is  no  controversy  as  to  this  principle,  and  a  few  only  of  the 
more  modem  cases  need  be  referred  to,  as  affording  illustrations  of  its 
apphcation. 

§  601.  In  Nichol  v.  Godts,^  the  sale  was  of  ^  foreign  refined  rape 

1  In  Chanter  v.  Hopkins,  4  M.  &  W.  399 ;        *  10  Ex.  191 ;  83  L.  J.  Ex.  3. 
iee,  also,  per  Lord  Blackbam,  in  Shand  v. 
BowM,  2  App.  Cas.  at  p.  480,  anU,  p.  526. 

35 


546  PEBFORMANCE  OF  THE  CONTRACT.  [BOOK  IV. 

oil,  warranted  only  equal  to  samples/'  The  oil  tendered  corresponded 
with  sample^  but  the  jury  found  that  it  was  not  ^^  foreign  refined  rape 
oil."  Held,  that  a  sale  by  sample  has  reference  only  to  qtudity;  that 
the  purchaser  was  not  bound  to  receive  what  was  not  the  article 
described,  Pollock,  C.  B.,  saying,  in  answer  to  the  argument  that  there 
was  no  warranty  the  oil  should  be  refined  rape  oil :  ^^  It  is  not  exactly 
a  warranty,  but  if  a  man  contracts  to  buy  a  thing,  he  ought  not  to 
have  something  else  delivered  to  him." 

§  602.  In  Shepherd  v,  Kaine,^  a  vessel  was  advertised  for  sale  as  a 
^'  copper-fastened  vessel,"  on  the  terms  that  she  was  to  be  *'*  taken 
with  all  faults,  without  allowance  for  any  defects  whatsoever."  She 
was  only  partially  copper-fastened,  and  would  not  be  called  in  the 
trade  a  copper-fastened  vessel.  Held,  that  the  vendor  was  liable  for 
the  misdescription,'  the  Court  saying  that  the  words  *^  with  all  faults  " 
meant  all  faults  which  the  vessel  might  have  ^^  consistently  with  its 
being  the  thing  described,"  i.  «.,  a  copper-fastened  vessel.  But  in  the 
very  similar  case  of  Taylor  v,  Bullen,^  where  the  vessel  was  described 
as  ^^  teak-built,"  and  the  terms  were  ^^  with  all  faults,  .  .  .  and  with- 
out any  allowance  for  any  defect  or  error  whatever,"  it  was  held  that 
the  addition  of  the  word  ^^  error  "  distinguished  the  case  from  Shep- 
herd V.  Kaine,  and  covered  an  unintentional  misdescription,  so  as  to 
shield  the  vendor,  in  the  absence  of  fraud,  from  any  responsibility  for 
error  in  describing  the  vessel  as  teak-built. 

In  Allan  v.  Lake,^  it  was  held  that  a  sale  of  turnip-seed  as  ^*  Skir- 
ving's  Swedes,"  was  not  a  sale  with  warranty  of  quality,  but  with  a 
description  of  the  article,  and  that  the  contract  was  not  satisfied  by 
the  tender  of  any  other  seed  than  "  Skirving's  Swedes." 

In  Wieler  v.  Schilizzi,^  the  sale  was  of  **  Calcutta  linseed,  tcde  quaU^^ 
and  the  article  delivered  contained  an  admixture  of  15  per  cent  of 
mustard ;  but  it  came  from  Calcutta,  and  there  was  a  conflict  of  testi- 
mony. It  was  left  to  the  jury  to  say  whether  the  article  had  lost  ^^its 
distinctive  character,"  so  as  not  to  be  saleable  as  Calcutta  linseed. 
The  jury  so  found,  and  the  purchaser  succeeded  in  his  action.  This 
was  an  action  for  breach  of  warranty,  but  although  maintained  as 
such,  it  is  plain  that,  on  principle,  the  purchaser  might  have  rejected 
the  contract  in  toto. 

§  603.  In  Hopkins  v.  Hitchcock,^  the  plaintiffs,  Hopkins  &  Co., 
had  succeeded  to  the  firm  of  Snowden  &  Hopkins,  iron  manufacturers, 
who  were  in  the  habit  of  stamping  their  iron  "  S.  &  H."  with  a  crown. 
The  defendants  applied  to  purchase  ^^  S.  &  H."  iron  through  a  broker, 
and  were  informed  that  all  iron  made  by  the  firm  was  now  marked 

^  5B.  &AId.  240;  and  see  Kain  v.  Old,  2  «  17C.  B.  619;  25  L.  J.  C.  P.  89  ;  and  see 

B.  &  C.  627.  Kirkpatrick  v.  Gowan,  9  Ir.  R.  C.  L.  521. 

2  5  Ex.  779.  6  U  C.  B.  N.  S.  65  ;  32  L.  J.  C.  P.  154. 
>  18  Q.  B.  560. 
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'*  H.  &  Co."  The  defendants  then  ordered  67  tons  of  the  iron,  and 
the  broker  made  the  bought  note  for  **  67  tons  S.  &  H.  Crown  com 
mon  bars."  The  iron  on  delivery  was  marked  "  H.  &  Co.,"  and  re- 
jected by  the  defendants.  The  jury  found  the  variation  in  the  brand 
to  be  of  no  consequence,  and  gave  a  verdict  for  the  plaintiffs.  On 
motion  for  new  trial,  the  Court  refused  to  set  aside  the  verdict,  hold- 
ing that  under  the  special  facts  and  circumstances  of  the  case,  and  the 
jury  having  negatived  that  the  mark  was  of  any  consequence,  the 
plaintiffs  had  delivered  the  goods  in  conformity  with  the  description 
in  the  contract. 

§  604.  In  Bannerman  v.  White,^  the  sale  was  of  hops,  and  there 
was  a  known  objectionable  practice  of  using  sulphur  in  their  growth, 
and  both  parties  knew  that  the  merchants  had  notified  the  growers  of 
their  objection  to  buy  such  hops.  At  the  time  of  the  sale  the  buyers 
inquired,  before  asking  the  price,  if  sulphur  had  been  used,  and  the 
seller  answered,  No.  The  sale  was  then  made  by  sample,  and  the 
delivery  corresponded,  and  the  buyer  took  possession,  but  afterwards 
rejected  the  contract  on  discovering  that  sulphur  had  been  used.  It 
was  uncontroverted  that  the  defendant  would  not  have  bought  if  the 
fact  had  been  known  to  him,  and  that  he  could  not  sell  the  hops  as 
they  were,  in  his  usual  dealings  with  his  customers.  The  jury  found 
that  the  misrepresentation  as  to  the  use  of  sulphur  was  not  wilful, 
thus  repelling  fraud,  but  that  ^'  the  affirmation  that  no  sulphur  had 
been  used  was  intended  between  the  parties  as  a  part  of  the  contract 
of  sale,  and  a  warranty  by  the  plaintiff."  Erie,  C.  J.,  in  delivering 
the  decision  of  the  Court,  said  that  in  deciding  the  effect  of  this  find- 
ing, "  We  avoid  the  term  *  warranty,'  because  it  is  used  in  two  senses, 
and  the  term  *  condition,'  because  the  question  is,  whether  the  term  is 
applicable.  Then  the  effect  is  that  the  defendant 'required  and  the 
plaintiff  gave  his  undertaking  that  no  sulphur  had  been  used.  This 
undertaking  was  a  preliminary  stipulation,  and  if  it  had  not  been 
given,  the  defendant  would  not  have  gone  on  with  the  treaty,  which 
resulted  in  the  sale.  In  this  sense,  it  was  the  condition  upon  which 
the  defendant  contracted."  Held,  that  plaintiff  had  not  fulfilled  the 
condition,  and  could  not  enforce  the  sale. 

§  605.  In  Josling  v.  Kingsford,^  the  sale  was  of  oxalic  acid,  and  it 
had  been  examined  and  approved,  and  a  great  part  of  it  used  by  the 
purchaser,  and  the  vendor  did  not  warrant  quality.  On  analysis  it 
was  afterwards  found  to  be  chemically  impure,  from  adulteration  with 
sulphate  of  magnesia,  a  defect  not  visible  to  the  naked  eye,  nor  likely 
to  be  discovered  even  by  experienced  persons.  There  were  two  counts 
in  the  declaration,  one  for  breach  of  contract  to  deliver  '^  oxalic  acid," 
the  other  for  breach  of  warranty  that  the  goods  delivered  were  "  ox- 
alic acid."     Erie,  C.  J.,  told  the  jury  that  there  was  no  evidence  of  a 

1  10  C.  B.  N.  S.  844 ;  31  L.  J.  C.  P.  28.  «  13  C.  B.  N.  S.  447 ;  32  L.  J.  C.  P.  94. 
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warranty,  and  that  the  question  was  whether  the  article  delivered 
came  under  the  denomination  of  oxalic  acid  in  commercial  language. 
The  jury  found  for  the  plaintiff.  Held,  in  Banc,  that  the  direction 
was  right. 

§  606.  In  Az^mar  v.  Casella,^  the  plaintiff  sold  cotton  to  the  de- 
fendants through  a  broker,  by  what  was  known  as  a  certified  London 
contract,  in  the  following  words  :  —  ^^  Sold,  by  order  and  for  account 
of  Messrs.  J.  C.  Az^mar  and  Co.,  to  Messrs.  A.  Casella  and  Co.,  the 
following  cotton,  viz.,  V  1^8  bales  at  25d.  per  pound,  expected  to 
arrive  in  London  per  Cheviot,  from  Madras.  The  cotton  ffttaran- 
teed  equal  to  sealed  sample  in  our  possession^  &c."  The  sealed  sample 
was  a  sample  of  '^  Long- staple  Salem  cotton ;"  the  cotton  turned  out, 
when  landed,  to  be  not  in  accordance  with  the  sample,  being  **  West- 
ern Madras."  The  contract  contained  a  clause :  ^^  Should  the  qnaUty 
prove  inferior  to  the  guarantee,  a  fair  allowance  to  be  made."  It  was 
admitted  that  Western  Madras  cotton  is  inferior  to  Long-staple 
Salem,  and  requires  machinery  for  its  manufacture  different  from  that 
used  for  the  latter.  Held,  that  this  was  not  a  case  of  inferiority  of 
quality^  but  difference  of  kind  ;  that  there  was  a  condition  precedent, 
and  not  simply  a  warranty,  and  that  the  defendants  were  not  bound 
to  accept. 

On  error,  to  the  Exchequer  Chamber,  the  judgment  of  the  Court 
below  was  unanimously  confirmed,  without  hearing  the  defendants' 
counsel. 

§  607.  Lord  Tenterden  held,  in  two  cases  ^  at  Nisi  Prius^  that  a 
vendor  could  not  recover  for  books  or  maps  sold  by  -a  description  or 
prospectus,  if  there  were  any  material  difference  between  the  book  or 
map  furnished  and  that  described  in  the  prospectus. 

Under  this  head  may  also  properly  be  included  the  class  of  cases  in 
which  it  has  been  held  that  the  vendor  who  sells  bills  of  exchange, 
notes,  shares,  certificates,  and  other  securities,  is  bound  not  by  the 
collateral  contract  of  warranty,  but  by  the  principal  contract  itself,  to 
deliver,  as  a  condition  precedent,  that  which  is  genuine,  not  that 
which  is  false,  counterfeit,  or  not  marketable  by  the  name  or  denom- 
ination used  in  describing  it. 

Thus,  in  Jones  t;.  Ryde,^  it  was  held  that  the  vendor  of  a  forged 
navy-bill  was  bound  to  return  the  money  received  for  it. 

In  Young  t^.  Cole,^  the  plaintiff,  a  stock-broker,  was  employed  by 
the  defendant  to  sell  for  him  four  Guatemala  bonds,  in  April,  18S6^ 
and  it  was  shown  that  in  18£9^  unstamped  Guatemala  bonds  had 
been  repudiated  by  the  government  of  that  state,  and  had  ever  since 

1  L.  R.  2  C.  P.  431-677  in  error ;  36  L.  J.  «  5  Taunt.  4SS. 

C.  P.  124.  *  3  Bing.  N.  C.  724. 

>  Paton  V.  Duncan,  3  C.  ft  P.  336,  and 
Teeadale  v.  Andenon,  4  C.  ft  P.  198. 
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been  not  a  marketable  commodity  on  the  Stock  Exchange.  .  The 
defendant  received  the  price  on  the  delivery  of  unstamped  bonds,  both 
parties  being  ignorant  that  a  stamp  was  necessary.  The  unstamped 
bonds  were  valueless.  Held,  that  the  defendant  was  bound  to  restore 
the  price  received,  Tindal,  C.  J.,  saying  that  the  contract  was  for 
real  Guatemala  bonds,  and  that  the  case  was  just  as  if  the  contract 
had  been  to  sell  foreign  coin,  and  the  defendant  had  delivered  count- 
ers instead.  ^^  It  is  not  a  question  of  warranty,  but  whether  the  de- 
fendant has  not  delivered  something  which,  though  resembling  the 
article  contracted  to  be  sold,  is  of  no  value." 

In  Westropp  v.  Solomon,^  the  same  rule  was  recognized,  and  it  was 
also  held  that,  in  such  cases,  nothing  further  was  recoverable  from 
the  vendor  than  the  purchase-money  he  had  received,  and  that  he  was 
not  responsible  for  the  value  of  genuine  shares. 

§  608.  In  Gompertz  t;.  Bartlett,^  the  sale  was  of  a  foreign  bill  of  ex- 
change :  it  turned  out  that  the  bill  was  not  a  foreign  bill,  and  therefore 
worthless,  beciluse  unstamped.  The  purchaser  was  held  entitled  to 
recover  back  the  price,  because  the  thing  sold  was  not  of  the  kind  de- 
scribed in  the  sale.  But  in  Pooley  v.  Brown,^  where  the  plaintiff  bought 
foreign  bills  from  the  defendant,  and  by  the  Stamp  Act,  1854,^  it  was 
the  duty  of  the  seller  to  cancel  the  stamp  before  he  delivers,  and  of  the 
bayer  to  see  that  this  is  done  before  he  receives,  and  both  parties  neg- 
lected this  duty,  so  that  the  buyer  was  unable  to  recover  on  the  bills, 
Erie,  C.  J.,  and  Keating,  J.,  were  of  opinion  that  the  buyer,  who  was 
equally  in  fault  with  the  vendor  under  the  law,  could  not  avail  himself 
of  the  principle  laid  down  in  Gompertz  v.  Bartlett ;  but  Williams,  J., 
dissented  on  that  point,  though  the  Court  was  unanimous  in  holding 
that  the  purchaser  had  by  his  own  laches  and  delay  lost  all  right  to 
complain,  under  the  special  circumstances. 

In  Gumey  v.  Womersley,*  a  bill  of  exchange  was  sold  to  the  plain- 
tiffs, on  which  all  the  signatures  were  forged  except  that  of  the  last 
indorser,  who  had  forged  all  the  preceding  names ;  and  Bramwell,  for 
defendant,  made  a  strenuous  effort  to  distinguish  the  case,  on  the 
ground  that  in  Jones  t;.  Ryde,  and  Young  v.  Cole,  9upra^  the  thing  sold 
was  entirely  false  and  valueless ;  whereas  in  this  case  the  last  indorser's 
signature  was  genuine,  and  the  bill  therefore  of  eome  value.  But  it 
was  held  that  a  party  offering  a  bill  for  sale,  offers  in  effect  an  instru- 
ment drawn,  accepted,  and  indorsed  according  to  its  purport. 

1  8  C.  B.  845.  *  17  &  18  Vict  c.  83,  s.  5.     See,  now,  83 

s  S  E.  &  B.  849 ;  23  L.  J.  Q.  B.  65.    The  &  34  Vict.  c.  97,  s.  24. 

38  &  34  Vict  c  97,  8.  52  (The  SUmp  Act,  »  4  E.  &  B.  133 ;  24  L.  J.  Q.  B.  46  ;  and 

1870),  proTideg,  that  every  bill  of  exchange,  see,  also,  Woodland  v.  Fear,  7  E.  &  B.  519  ; 

purporting  to  be  drawn  or  made  at  any  place  26  L.  J.  Q.  B.  202 ;  and  the  remarks   of 

oot  of  the  United  Kingdom,  shall  for  the  Blackburn,  J.,  on  the  principle  of  the  deci- 

porposea  of  the  Act  be  deemed  a  foreign  bill,  siona  in  these  cases,  in  Kennedy  v,  Panama 

>  11  C.  B.  N.  S.  566;  81  L.  J.  C.  F.  134.  MaU  Co.  L.  B.  2  Q.  B.  at  p.  587. 
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§  609.  But  it  is  a  question  for  the  jury,  whether  the  thing  delivered 
be  what  was  really  intended  by  both  parties  as  the  subject-matter  of 
the  sale,  although  not  very  accurately  described. 

Thus,  in  Mitchell  v.  Newhall,^  the  sale  was  of  ^^  fifty  shares  "  in  a 
foreign  railway  company.  The  buyer  refused  to  receive  from  the 
plaintiff,  his  stock-broker,  delivery  of  a  letter  of  allotment  for  fifty 
shares.  Held,  that  he  was  bound  by  his  bargain,  proof  having  been 
made  to  the  satisfaction  of  the  jjary  that  no  shares  in  the  railway  had 
yet  been  issued,  and  that  letters  of  allotment  were  commonly  bought 
and  sold  as  shares  in  this  company  on  the  Stock  Exchange.  And  in 
Lamert  v.  Heath,^  it  appeared  that  the  defendant,  a  stock-broker,  had 
bought  for  the  plaintiff  scrip  certificates  of  shares  in  the  Kentish  Coast 
Railway  Company.  These  scrip  certificates  were  signed  by  the  secre- 
tary, and  issued  from  the  offices  of  the  company,  and  were  the  subject 
of  sale  and  purchase  in  the  market  for  several  months,  when  the  scheme 
was  abandoned,  and  the  company  repudiated  the  scrip  as  not  genuine, 
on  the  allegation  that  it  was  issued  without  authority.  The  plaintiff 
then  sought  to  recover  back  the  price  from  the  stock-broker,  on  the 
ground  that  the  latter  had  not  delivered  genuine  scrip.  But  the  Court, 
without  hearing  argument  on  the  other  side,  held  the  buyer  bound  by 
his  bargain,  the  Court  saying :  ^^  If  this  was  the  only  Kentish  Coast 
Railway  scrip  in  the  market,  .  •  .  and  one  person  chooses  to  sell,  and 
the  other  to  buy  that,  then  the  latter  has  got  all  that  he  contracted  to 
buy." 

In  Lamond  v.  Duvall,^  it  was  held  that  a  sale  was  conditional,  where 
the  vendor  had  reserved  power  to  resell  on  the  buyer's  default ;  that  a 
resale  on  such  default  was  a  rescission  of  the  original  sale ;  and  that 
the  vendor  could  not,  therefore,  maintain  a89ump8it  on  it,  his  proper 
remedy  being  an  action  for  damages  for  the  loss  and  expenses  of  the 
resale. 

§  609  a.  A  reference  should  be  made  here  to  the  important  decision 
in  Johnson  v.  Raylton,*  where  the  majority  of  the  Court  of  Appeal 
held,  in  opposition  to  two  decisions  of  the  Court  of  Session  in  Scot- 
land,^ that  on  the  sale  of  goods  by  a  manufacturer  of  such  goods,  who 
is  not  otherwise  a  dealer  in  them,  there  is  (in  the  absence  of  any  usage 
in  the  particular  trade,  or  as  regards  the  particular  goods,  to  supply 
goods  of  other  makers)  an  implied  condition  that  the  goods  shall  be 
those  of  the  manufacturer's  own  make,  and  the  purchaser  is  entitled 
to  reject  others,  although  they  are  of  the  quality  contiracted  for.^ 

1  15  M.  &  W.  308.  S.  C.  L.  R.  719 ;  7  Court  Sess.  Cas.  (4th  Sep.) 

2  15  M.  &  W.  487.  1055 ;  Johnson  p.  Nicoll,  18  S.  C.  L.  R.  268; 
'  9  Q.  B.  1030.                                                 8  Court  Sess.  Cas.  (4th  Ser.)  437. 

^  7  Q.  B.  D.  438,  C.  A.  ^  In  this  case  an  appeal  to  the  House  of 

B  West  Stockton  Iron  Co.  v.  Nielson,  17     Lords  was  lodged,  but  afterwards  abandoned. 
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AMERICAN  NOTE. 

Conditions. 

§§  560-609  a.  1.  This  is  not  the  most  satisfactory  chapter  in  Mr.  Ben- 
jamin's excellent  work,  partly  from  the  fact  that  he  has  already  discussed  one 
dass  of  conditional  sales  in  Book  II.  c  III. ;  partly  because  many  incidents  of 
a  sale  called  *'  conditions  "  in  £ngland,  are  in  this  country  generally  considered 
as  implied  warranties,  and  their  more  appropriate  place  for  the  American 
reader  is  in  the  following  chapter  on  Warranty ;  and  not  a  little  also,  because, 
to  use  his  own  words,  of  the  **  very  subtle  and  perplexing  nature  "  of  the  sub- 
ject itself,  leading  one  to  here  discuss  what  might  with  propriety  be  consid- 
ered elsewhere.  But,  following  somewhat  the  order  of  the  author,  for  want  of 
a  better,  the  first  step  is  always  to  determine  whether  or.  not  there  is  any  con- 
dition in  the  sale ;  whether  that  which  is  relied  upon  as  a  condition  is  really 
such,  or  only  a  counter  agreement  or  stipulation,  in  its  nature  independent, 
giving  a  cause  of  action  indeed  if  it  be  violated,  but  not  affecting,  by  its  non- 
performance, the  binding  nature  of  the  contract  upon  the  other  party. 

In  determining  whether  certain  duties,  liabilities,  or  stipulations,  either  ex- 
press or  implied,  on  the  one  side  are  strictly  conditions  essential  to  the  liability 
of  the  other  party  on  his  stipulations  or  promises,  or  are  only  independent  and 
separate  covenants,  the  breach  of  which  may  give  a  right  of  action,  or  counter- 
claim, bat  does  not  prevent  or  extinguish  a  cause  of  action  against  the  other, 
no  other  rule  —  worthy  of  the  name  of  rule  —  can  be  laid  down  than  that  it  is 
always  a  question  of  the  intention  of  the  parties,  manifested  by  the  expressions 
tbey  have  used  as  applied  to  the  subject-matter  of  the  contract,  and  read  in  the 
light  of  surrounding  circumstances.  Every  other  rule,  suggestion,  or  principle 
is  useful  only  as  it  bears  upon  this  fundamental  and  controlling  criterion.  And 
previous  cases  are  not  of  much  value  in  deciding  upon  subsequent  contracts  of 
different  phraseology.  The  question  does  not  depend  on  any  particular  form  of 
words  or  upon  any  particular  collocation  of  the  difiPerent  stipulations  ;  but  the 
whole  contract  is  to  be  taken  together,  and  a  careful  consideration  had  of  the 
various  things  to  be  done,  to  enable  one  to  decide  correctly  the  order  in  which 
they  are  to  be  done.  This  involves  the  doctrine  of  dependent  and  independent 
covenants ;  a  subject  too  broad  to  be  discussed  in  its  general  aspect  here.  See 
Cutter  V.  Powell,  2  Smith's  Lead.  Gas.  I,  and  notes.  Its  application  to  cases 
of  sales  is  well  illustrated  both  as  to  what  are,  and  what  are  not,  dependent 
obligations  by  the  cases  of  Goldsborough  v.  Orr,  8  Wheat.  217  ;  Tipton  v. 
Feitner,  20  N.  Y.  423  ;  Isaacs  v.  N.  Y.  Plaster  Works,  67  lb.  124;  Gill  v. 
WeUer,  52  Md.  8  ;  Kane  v.  Hood,  13  Pick.  281. 

2.  Ck>ncarrent  or  Mutual  oonditions.  The  dependency  or  indepen- 
dency of  conditions  is  most  forcibly  illustrated  in  case  of  conditions  precedent ; 
but  to  a  certain  extent  mutual  or  concurrent  conditions  are  of  the  same  char- 
acter.  It  is  familiar  law  in  America  that  a  plaintiff  cannot  recover  on  an 
agreement  to  buy,  unless  he  is  ready  and  offers  to  sell  and  deliver,  and  so 
alleges  in  his  declaration.  The  same  rule  applies  to  the  buyer ;  recognized 
among  others  by  the  following  cases:  Dana  v.  King,  2  Pick-  155 ;  Howe  v. 
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Huntington,  15  Me.  350;  Jones  v.  Marsh,  22  Yt  144;  Swan  v.  Drary,  22 
Pick.  485;  Gazlej  v.  Price,  16  Johns.  267;  Smith  v.  Lewis,  26  Conn.  110; 
Williams  v.  Healey,  3  Denio,  363  ;  Cornwall  v.  Haight,  8  Barb.  327  ;  Camp- 
bell V,  Gittings,  19  Ohio,  347  ;  Summers  v,  Sleeth,  45  Ind.  598;  Simmons  r. 
Green,  35  Ohio  St.  104 ;  Robison  t;.  Tyson,  46  Penn.  St.  286.  The  role  in 
regard  to  the  sale  of  portable  articles  being  that,  if  by  the  contract  neither 
time  nor  place  of  performance  is  stipulated,  the  articles  are  deliverable  on  de- 
mand, and  at  the  place  where  they  are  at  the  time  of  sale,  viz.,  the  store  of  the 
merchant,  the  shop  of  the  manufacturer,  the  home  or  barn  of  the  &rmer ;  and 
the  seller  is  not  in  default  until  the  buyer  has  come  and  demanded  them.  Lob- 
dell  V.  Hopkins,  5  Cow.  516;  Wilmouth  v.  Patton,  2  Bibb,  280;  Phelps  r. 
Hubbard,  51  Y t.  489.  But  where  the  vendor  agrees  positively  to  deliver  at  a 
certain  future  day,  he  must  seek  the  vendee  and  actually  tender  the  articles  to 
him,  even  though  the  place  of  delivery  was  not  distinctly  mentioned.  Barr  v, 
Myers,  3  W.  &  S.  299 ;  Goodwin  v.  Holbrook,  4  Wend.  877 ;  Roberts  v. 
Beatty,  2  Pen.  &  Watts,  63 ;  Hapgood  v.  Shaw,  105  Mass.  276. 

Having  thus  considered  the  general  necessity  of  performing  dependent  con- 
ditions on  one  side,  before  any  liability  to  perform  arises  on  the  other,  let  os 
look  at  some  of  the  excuses  or  defences  for  non-performance,  and,  — 

3.  Obstruotion  of  Performance.  That  obstruction  of  performance  by 
one  party,  releases  the  other  from  performing,  or  is  a  waiver  of  such  perform- 
ance, is  too  clear  to  need  the  citation  of  authorities.  But  see  Tone  v.  Doelger, 
6  Roberts.  256 ;  Fleming  v.  Gilbert,  3  Johns.  528 ;  Wolf  v.  Marsh,  54  Gal. 
228;  Eetchum  v.  Zeilsdorff,  26  Wise.  514;  Bolton  v.  Riddle,  35  Mich.  13; 
United  States  v.  Peck,  102  U.  S.  64 ;  SuUings  v.  Goodyear  Dental  Co.  36 
Mich.  313. 

4.  Refusal  by  One  party.  What  is  the  effect  of  ?  No  doubt  a  positive 
and  unqualified  refusal  by  the  vendor  to  fulfil  an  executory  contract  of  sale,  re- 
leases the  other  from  his  obligation,  and  he  may  safely  buy  elsewhere.  Textor 
V.  Hutchings,  62  Md.  150;  Follansbee  v.  Adams,  86  111.  13;  Chamber  of 
Commerce  t;.  Sollitt,  43  III.  519.  And  it  is  quite  immaterial  whether  sach 
refusal  is  made  before  or  after  the  time  of  performance  fixed  by  the  contract, 
provided  always  it  is  to  be  fairly  understood  as  a  positive  refusal,  and  be  con- 
tinued down  to  the  time  when  performance  is  due.  McPherson  v.  Walker,  40 
111.  372 ;  Crist  t;.  Armour,  34  Barb.  378.  For  possibly  a  withdrawal  of  the 
refusal  before  the  time  of  performance,  and  before  it  has  been  acted  upon  by 
the  adverse  party,  might  reinstate  the  parties  in  ttaiu  quo,  so  that,  if  the  party 
so  refusing  should  be  ready  and  willing  to  fulfil  when  the  time  of  performance 
arrives,  he  might  have  the  right  to  do  so.  See  Westlake  v,  Bostwick,  3 
Jones  &  Sp.  256 ;  Smoot's  Case,  15  Wall.  36 ;  Cofiin  v.  Reynolds,  21  Minn. 
456.  But  whether  such  refusal  prior  to  the  time  of  stipulated  performance 
gives  a  right  of  immediate  action  to  the  other  party,  or  whether  he  most 
wait  until  that  time  has  arrived,  is  not  agreed  in  the  American  courts.  In 
some  contracts  it  has  been  held  that  a  right  of  action  accrues  immediately 
upon  an  absolute  refusal  to  perform,  even  though  the  time  of  performance  has 
not  arrived.  Burtis  v.  Thompson,  42  N.  Y.  246,  a  contract  to  marry.  Hollo- 
way  V,  Grifiith,  32  Iowa,  409,  is  similar.  And  see  Freer  t^.  Denton,  61  N.  T. 
496 ;  Howard  v.  Daly,  lb.  374;  Shaw  v.  Republic  Life  Ins.  Co.  69  lb.  293; 
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Fox  V.  KittoD;  19  HI.  519;  Dugan  v.  Anderson,  86  Md.  582 ;  Crabtree  v. 
Messersmith,  19  Iowa,  179;  Lee  v.  Pennington,  7  Bradw.  248;  James  v. 
Adams,  16  W.  Ya.  245  ;  McCormick  v.  Basal,  46  Iowa,  285. 

Bat  if  these  cases  be  soand  law  as  applied  to  some  transactions,  it  does  not 
necessarily  follow  that  the  same  rale  applies  in  all  contracts  of  sale.  The  sub- 
ject received  the  most  elaborate  consideration  in  the  late  case  of  Daniels  v. 
Newton,  114  Mass.  580,  in  which  it  was  held  that  an  absolute  refusal  of  one 
party  to  an  agreement  ^^  ever  to  take  "  the  real  estate  he  had  agreed  to  buy, 
would  not  sustain  an  action  by  the  vendor  before  the  expiration  of  the  time  it 
was  to  be  conveyed ;  and  the  authorities  were  critically  examined  by  Mr.  Jus- 
tice Wells,  and  Frost  v.  Knight  and  Hochester  v,  De  La  Tour,  cited  by  Mr. 
Benjamin,  were  not  approved.  In  the  United  States  courts,  as  elsewhere,  it  is 
well  settled  that  where  one  party  to  an  executory  contract  '<  puts  it  out  of  his 
power  "  to  perform  it,  the  other  party  may  regard  it  as  terminated,  and  at  the 
proper  time  demand  whatever  damages  he  has  sustained  thereby.  United 
States  V.  Behan,  110  U.  S.  839 ;  Lovell  v.  St.  Louis  Mut  Life  Ins.  Co.  Ill 
lb.  274.  For  it  is  clear  that  if  one  party  to  an  executory  contract  positively 
notifies  the  other  party  before  the  time  of  performance  arrives  that  he  never 
will  perform  it,  or  absolutely  disables  himself  from  performing  it,  the  other 
Deed  not  go  through  the  useless  ceremony  of  offering  to  perform  it  on  his 
part,  before  he  brings  an  action  for  the  breach.  Cauda  v.  Wick,  100  N.  Y. 
127 ;  Bunge  v.  Eoop,  48  N.  Y.  225  ;  Hawley  t^.  Eeeler,  53  lb.  114 ;  Crist  t;. 
Armour,  84  Barb.  878 ;  Parker  v.  Pettit,  43  N.  J.  L.  517 ;  Grove  v.  Donald- 
son, 15  Penn.  St.  128;  Woolner  v.  Hill,  98  N.  Y.  576.  But  the  question  is.  Can 
he  sustain  such  action  before  the  time  of  performance  has  arrived  ?  It  has  never 
yet  been  decided  by  the  Supreme  Court  of  the  United  States  that  an  action  will 
lie  for  refusal  to  perform  an  executory  contract  brought  before  the  stipulated 
time  of  such  performance  has  arrived.  See  Dingley  v.  Oler,  117  U.  S.  503. 
But  whether  a  refusal  to  fulfil  a  contract  before  the  time  of  performance  has 
arrived  will  or  will  not  give  the  opposite  party  a  right  of  immediate  action  for 
a  breach,  it  is  clear  that  nothing  less  than  a  distinct,  unequivocal,  and  absolute 
refusal  will  have  such  effect ;  a  refusal  which  is  treated  and  acted  upon  as  such 
by  the  other  party.  Dingley  v.  Oler,  lit  U.  S.  490,  a  very  important  case  on 
this  point;  Gray  v.  Green,  9  Hun,  334;  Smooths  Case,  15  Wall.  86.  John- 
atone  V.  Milling,  16  Q.  B.  Div.  460,  contains  also  a  very  valuable  discussion  of 
this  subject 

5.  Impossibility  of  Performance.  While  absolute  and  inherent  impos- 
sibility of  performance,  in  its  true  sense,  is  always  an  excuse,  as  in  contracts 
for  the  sale  of  specific  property,  which  then  has  ceased  to  exist,  or  which 
perishes  or  is  destroyed  before  the  time  of  performance  (as  in  Dexter  v.  Nor- 
ton, 47  N.  Y.  62  ;  Wells  v,  Calnan,  107  Mass.  514 ;  Thomas  t;.  Enowles,  128 
Mass.  22 ;  GU>uld  v.  Murch,  70  Me.  288 ;  Thompson  v.  GouM,  20  Pick.  139 ; 
and  cases  cited  anUy  p.  80,  note),  yet  it  is  equally  clear  that  what  is  oflen  called 
an  impossibility  is  not  legally  such,  and  is  no  excuse  for  non-performance. 
Disability  ie  a  very  different  thing  from  impossibility,  A  contract  to  make 
and  deliver  a  quantity  of  goods  by  a  stated  time  may  become  in  one  sense  im- 
possible by  the  destruction  of  the  vendor's  mill  or  factory  where  they  are  to  be 
made,  but  that  would  be  no  excuse.     If  a  thing  is  possible  in  itself  to  be  done, 
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possible  in  the  nature  of  things  to  be  done,  a  positive  contract  to  do  it  is 
binding,  though  some  unforeseen  contingency^  accident,  or  cahimity  may  pre- 
vent its  performance.  It  must  be  a  real  impossibility^  and  not  merely  a  very 
great  inconvenience,  hardship,  or  impracticability.  See  Oakley  v.  Morton, 
11  N.  Y.  25;  Smoot's  Case,  15  Wall.  36;  Booth  v.  Spuyten  DnyvU  Boiling 
Mill,  60  N.  Y.  487.  In  Jones  v.  The  United  States,  96  U.  S.  24,  a  contract 
to  make  and  deliver  a  quantity  of  clothing  by  a  stated  time,  was  not  completed 
because  the  contractor's  mill  was  destroyed  by  fire,  but  it  was  held  no  excuse. 
Booth  V.  Spuyten  Duyvil  Rolling  Mill,  60  N.  Y.  487,  is  much  like  it  Had 
the  contract  been  to  produce  so  many  goods  in  the  vendor*s  awn  miUy  the 
destruction  of  it  might  have  had  more  effect  as  an  excuse.  This  implied  ele- 
ment or  condition  in  the  contract  may  explain  Howell  v,  Coupland,  cited  hj  the 
author ;  for  the  instances  of  implied  conditions  which  excuse  non-performance 
are  numerous  in  the  law,  among  which  is  the  example  cited  in  the  text,  fchst 
contracts  for  personal  service,  even  for  common  labor,  are  on  the  implied  con- 
dition  of  the  continued  health  or  physical  ability  to  perform  the  service.  See 
Fenton  v.  Clark,  11  Yt.  563;  Knight  v.  Bean,  22  Me.  586;  Dickinson  v. 
Calahan,  19  Penn.  St.  227 ;  Fuller  v.  Brown,  11  Met  440 ;  Caden  v.  Farwell 
98  Mass.  137  ;  Dickey  v.  Linscott,  20  Me.  453.  Harrison  v.  Gonlan,  10  Allen, 
86,  applies  the  same  where  the  promisee  dies  before  the  personal  service  of  the 
other  party  has  been  fully  rendered. 

But  to  return  to  contracts  absolute  in  their  character,  and  without  any  im- 
plied condition.  A  contract  to  furnish  lumber  by  a  stated  time,  which  was 
prevented  by  a  drought  which  stopped  all  the  sawmills,  is  broken  by  non- 
delivery, and  the  impracticability  of  it  is  no  excuse.  Eddy  v.  Clement,  38  Vt 
486.  So  of  a  contract  to  transport  a  quantity  of  corn  by  a  railroad,  which 
could  not  be  done  because  the  government  took  possession  of  the  railroad  to 
transport  army  supplies.  Bacon  v,  Cobb,  45  111.  47.  So  of  a  contract  to 
transport  goods  from  New  York  to  Missouri  in  twenty-six  days,  and  the  canal 
by  which  they  were  usually  transported  became  impassable  by  an  unforeseen 
freshet  Harmony  v,  Bingham,  12  N.  Y.  99,  an  important  case.  Holing  r. 
Craig,  Add.  342,  in  1797,  is  similar.  Contracts  to  erect  buildings  by  a  stated 
time  are  broken,  although  the  failure  to  complete  them  within  the  time  was 
wholly  owing  to  destruction  of  the  same  by  fire  or  flood  when  nearly  com- 
pleted, and  when  too  late  to  finish  them  by  the  specified  time.  Adams  v- 
Nichols,  19  Pick.  275;  Tompkins  v.  Dudley,  25  N.  Y.  272;  School  Dist  v, 
Dauchy,  25  Conn.  530;  School  Trustees  v.  Bennett,  27  N.  J.  L.  514  ;  Der- 
mott  V,  Jones,  2  Wall.  1 ;  Stees  v.  Leonard,  20  Minn.  494.  In  Gilpins  v. 
Consequa,  Pet.  C.  C.  86  (1813),  it  was  considered  no  defence  to  a  contract  to 
deliver  a  quantity  of  teas  *'  to  be  fresh,  prime,  and  of  the  finest  chop,"  that  the 
season  of  the  year  when  they  were  to  be  delivered  was  unfavorable  to  the  best 
teas  being  in  the'market 

6.  Sales  dependent  upon  acts  of  others.  Undoubtedly  the  usual  role 
in  contracts  for  labor  and  services,  manufacturing,  building,  etc.,  applies  to 
sales ;  and  if  an  act  of  third  persons  is  made  a  condition  precedent  to  the  sale, 
or  to  the  liability  for  payment,  it  must  be  performed  or  some  excuse  given  for 
non-performance. 

If  the  condition  of  the  sale  be  that  the  article  shall  accomplish  a  certain 
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result,  in  the  opinion  of  some  third  person,  his  decision,  in  the  absence  of  fraud, 
is  final.  Robbins  v.  Clark,  129  Mass.  145 ;  Norfsinger  v.  Ring,  71  Mo.  149  ; 
Flint  V.  Gibson,  106  Mass.  891.  And  see  United  States  v.  Robeson,  9  Pet 
319.  The  necessity  of  procuring  the  architect's  certificate  in  building  contracts, 
or  that  of  a  justice  of  the  peace  in  insurance  cases,  when  these  conditions  are 
a  part  of  the  contract,  is  dear,  and  such  conditions  are  very  strictly  enforced 
here  as  well  as  in  England.  See  Smith  v.  Briggs,  3  Denio,  73 ;  Kirtland  v, 
Moore,  40  N.  J.  Eq.  106 ;  Johnson  v,  Phcenix  Ins.  Co.  112  Mass.  49  ;  Lead- 
better  v.  ^tna  Ins.  Co.  13  Me.  265 ;  Roumage  v.  Mechanics'  Fire  Ins.  Co. 
13  N.  J.  L.  110;  Protection  Ins.  Co.  v.  Pherson,  5  Ind.  417;  Noonan  v. 
Hartford  Ins.  Co.  21  Mo.  81 ;  Inman  v.  Western  Ins.  Co.  12  Wend.  452 ; 
Scott  V.  Phoenix  Ins.  Co.  Stuart  (Can.),  354. 

As  to  the  duty  of  giving  notice  of  the  happening  of  some  contingent  event, 
before  the  liability  of  the  other  party  becomes  perfect,  the  rule  is  familiar 
enough.  If  the  event  is  equally  open  to  the  knowledge  or  information  of  both 
parties,  it  is  not  necessary  to  give  notice  ;  both  are  bound  to  take  notice.  If 
the  fBLCt  or  contingency  is  specially  or  peculiarly  within  the  knowledge  or  in- 
formation of  the  plaintiff,  he  must  give  notice  before  the  liability  of  the  defend- 
ant becomes  fixed  and  absolute.  Tasker  v>  Bartlett,  5  Cush.  364  ;  Watson  v. 
Walker,  23  N.  H.  491 ;  Clough  v.  Hoffman,  5  Wend.  500.  Of  course,  if  the 
contract  expressly  requires  notice  by  one  party,  it  is  a  condition  precedent, 
whether  the  other  party  did  or  did  not  know  the  fact  aliunde, 

7.  Sales  to  arrive.  A  sale  of  goods  "  to  arrive,"  or  "  on  arrival,"  is 
conditional  or  executory  in  its  character.  No  title  passes,  and  no  obligation 
on  either  side  arises  unless  they  arrive.  Shields  v.  Pettie,  2  Sandf.  262 ;  4  N. 
T.  122 ;  Benedict  V.  Field,  4  Duer,  154;  16  N.  Y.  595  ;  Reimers  v.  Ridner, 
2  Boberts.  22.  And  if  the  goods  which  do  arrive  are  not  of  the  kind  or  quality 
stipulated  for,  the  contract  is  equally  at  an  end.  The  buyer  is,  of  course,  not 
bound  to  take  them,  nor  the  seller  liable  for  not  furnishing  them  according  to 
the  contract.  Shields  v»  Pettie,  supra ;  Neldon  v.  Smith,  36  N.  J.  L.  154. 
For  the  words  ^  to  arrive  by  "  a  stated  time  do  not  ordinarily  import  a  posi- 
tive warranty  that  they  shall  arrive  at  that  time,  but  are  rather  words  of  con- 
dition and  description  only ;  Rogers  v,  WoodrufiT,  23  Ohio  St  632,  an  excel- 
lent case,  holding  also  that  oral  evidence  is  not  admissible  of  a  custom  that 
those  words  meant  actually  "  deliverable  "  at  the  time  stated.  And  see  Russell 
f.  Nicoll,  3  Wend.  112.  But  if  there  is  an  express  warranty  as  to  the  quality 
of  the  goods  which  are  to  arrive,  or  that  they  shall  be  equal  to  sample,  the 
warranty  is  absolute,  and  not  conditioned  upon  the  fact  of  the  arrival  of  such 
a  quality  of  goods,  and  the  seller  is  liable  on  his  warranty  if  the  goods  which 
arrive  are  not  equal  to  the  warranty.  Dike  v.  Reitlinger,  23  Hun,  242.  In 
Smith  w.  Pettee,  70  N.  Y.  13,  the  buyer  of  goods  to  arrive  "  by  the  Christo- 
pher "  refused  to  receive  them  because  they  arrived  by  the  St.  Christopher, 
bnt,  it  is  hardly  necessary  to  say,  unsuccessfully. 

In  connection  with  a  sale  of  goods  to  arrive,  the  question  often  arises.  What 
is  meant  by  the  sale  of  a  **•  cargo  "  to  arrive  by  a  certain  ship  ?  The  general 
onderstanding  of  that  term  is,  *^  aU  that  the  vessel  is  capable  of  carrying  ;  *'  the 
entire  load  of  the  vessel.  The  buyer  is  entitled  to  all  she  in  fact  carries,  and 
is  not  bound  to  accept  less.    Barrowman  v.  Drayton,  2  Ex.  Div.  15 ;  Flanagan 
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V.  Demarest,  3  Roberts.  178.  And  a  sale  of  a  cargo  "  about  800  or  850  tons " 
is  complied  with  by  a  delivery  of  all  the  vessel  named  could  carry,  when  ses- 
worthy  and  in  good  order,  although  it  be  only  227  tons.  Pembroke  Iron  Go^ 
V.  Parsons,  5  Gray,  589. 

8.  SuccesBive  deliveries.  The  preponderance  of  reason  as  well  as  of 
authority  in  America  is  in  favor  of  the  rule  that  a  failure  to  deliver  the  first  in- 
stalment of  goods  according  to  the  contract,  if  unexcused  or  unwaived,  is  socli 
a  breach  of  the  contract  as  to  excuse  the  buyer  from  receiving  any  suooBssive 
instalment,  and  discharges  him  from  any  liability  for  not  accepting  the  balance 
when  tendered  by  the  vendor.  No  doubt,  for  some  purposes,  these  contracts 
for  successive  deliveries  and  successive  payments  may  be  considered  as  so  many 
separate  contracts ;  but  still,  for  other  purposes,  they  are  entire,  and  a  wrongful 
breach  of  one  part  works  a  complete  rescission  of  the  remainder.  This  question 
received  the  most  careful  consideration  both  by  counsel  and  court  in  the  late 
case  of  Norrington  v.  Wright,  115  U.  S.  188  (1885),  in  which  the  critical  jodg^ 
ment  of  Mr.  Justice  Gray  is  worthy  of  careful  perusal.  There  the  contract  wis 
for  5,000  tons  iron  rails,  to  be  shipped  from  a  European  port  or  ports  *^  at  the 
rate  of  about  1,000  tons  per  month,  beginning  February,  1880,  but  the  whole 
to  be  shipped  before  August  1,  1880,  at  $45  per  ton,  to  be  paid  for  in  cash  on 
presentation  of  bills,  with  the  custom-house  certificate  of  weight"  The  vendor 
shipped  only  400  tons  in  February,  which  arrived  and  was  paid  for  in  March, 
before  any  knowledge  that  no  more  had  been  shipped ;  885  tons  in  March, 
which  arrived  in  May  ;  and  1,571  tons  in  April,  which  had  not  arrived  in  Msj, 
when  the  vendee  first  learned  of  the  amounts  shipped  in  February,  March,  and 
April,  and  dedined  to  accept  the  March  and  April  shipments,  because  not  in  so- 
cordance  with  the  contract.  Thereupon  the  vendors,  having  shipped  the  whole 
5,000  tons  before  August  1,  sued  the  vendees  for  not  accepting ;  the  price  of 
iron  having  steadily  fallen  in  the  market  since  the  first  shipment.  It  was  held 
that  the  failure  to  ship  '^  about  1,000  tons  "  in  February  and  March  released 
the  buyer  from  the  contract,  and  that  the  receipt  of  and  payment  for  400  tons 
shipped  in  February,  before  he  knew  of  the  failure  to  ship  the  quantity  stipn- 
lated  for,  was  not  a  waiver  of  his  rights.  See,  also.  The  Elting  Woolen  Go. 
V.  Martin,  5  Daly,  417,  to  the  same  effect  This  subject  had  previously  been 
elaborately  examined  in  King  Phillip's  Mills  v.  Slater,  12  R.  I.  82  (1878),  in 
which  the  contract  was  for  the  manufacture  of  cotton  goods,  to  be  delivered  in 
lots  of  1,000  pieces  each,  of  a  certain  *^  width,  weight,  and  quality."  Two  lots  of 
1,000  pieces  were  delivered,  but  they  were  deficient  in  width  and  weight,  and 
it  then  appearing  that  the  seller  could  not  make  the  goods  as  ordered  without 
obtaining  new  machinery,  the  buyer  gave  him  notice  of  rescission ;  but  the 
seller,  having  succeeded  in  making  the  other  goods  of  the  description  called  lor 
by  the  contract,  sought  to  recover  of  the  buyer  for  not  accepting  the  same,  bot 
the  court  held  that  the  failure  in  the  earlier  deliveries  excused  the  buyer  from 
accepting  any  subsequent  goods,  though  conformable  to  the  order.  The  opinion 
of  Mr.  Justice  Potter  in  this  case  is  also  valuable.  Possibly  a  deficiency  in 
the  quality  of  the  goods  might  be  entitled  to  more  weight  than  mere  delay  in 
delivery.  In  Bollman  v,  Burt,  61  Md.  415,  the  contract  was  to  deliver  200 
tons  of  pig  iron,  '^  in  quantities  of  about  18  tons  per  month."  After  several 
failures  to  deliver  according  to   the  contract,,  the  buyer  was  held  justified, 
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nnless  be  had  waived  his  ligl^b,  in  declaring  the  contract  at  an  end ;  and  an 
action  at  law  by  him  against  the  vendor  for  damages  was  thought  not  to  give 
him  adequate  compensation  for  such  breaches,  approving  Withers  v.  Reynolds 
and  Cartis  v.  Gibney,  59  Md.  181,  and  distinguishing  Maryland  Fertilizing 
Co.  V.  Lorentz,  44  lb.  218,  on  the  ground  that  in  that  case  the  fitilure  to  de- 
liver had  been  '*  condoned." 

In  Catlin  v.  Tobias,  26  N.  Y.  217  (1868),  it  was  held  that  if  a  vendor, 
under  a  contract  for  the  sale  and  delivery  of  a  stated  quantity  of  goods  in 
three  successive  months,  delivers  a  less  quantity  in  one  month,  which  the 
vendee  receives  and  uses  before  knowing  that  the  whole  will  not  be  delivered, 
this  is  such  a  breach  of  the  contract  on  the  part  of  the  vendor  that  he  cannot 
recover  even  for  the  value  of  that  which  has  been  delivered  and  used  by  the 
vendee.  And  see  Smith  v,  Brady,  17  lb.  178.  A  fortiori^  it  would  seem  he 
could  not  compel  the  vendee  to  receive  and  pay  for  any  subsequent  instalments. 
See  Welsh  v.  Gossler,  89  N.  Y.  540  ;  Hill  v.  Blake,  97  lb.  216.  Time  is  often 
of  the  essence  of  commercial  contracts,  as  in  the  sale  and  delivery  of  goods  the 
actual  use  of  which  is  important,  or  the  fluctuations  in  the  price  or  salability 
of  which  are  very  rapid.  See  Jones  v.  United  States,  96  U.  S.  24 ;  Pope  v. 
Porter,  102  N.  Y.  866;  Slater  v.  Emerson,  19  How.  224. 

In  Rouse  t;.  Lewis,  2  Eeyes,  852,  4  Abb.  App.  Dec.  121,  L.  agreed  to 
build  two  mowing-machines  for  R.,  to  be  delivered  within  two  weeks,  and  R. 
paid  for  them  in  advance.  They  were  not  done  until  a  week  after  the  stipu- 
lated time,  when  R.  refused  to  receive  them,  and  recovered  back  his  purchase- 
money.  On  the  same  principle  it  was  held  in  Woodward  v.  Burton,  115  Mass. 
81,  that  the  purchaser  of  a  building  to  be  removed  in  five  days,  forfeited  the 
same  if  he  did  not  remove  it  within  that  time,  although  he  had  paid  for  it 
in  advance;  and  the  vendor  was  held  not  liable  in  trover  for  reselling  it 
And  see  Holton  v.  Goodrich,  85  Vt.  1 9.  But  this  was  thought  in  Davis  v, 
£mery,  61  Me.  140,  to  be  such  a  strict  application  of  the  law  of  conditions  that 
four  out  of  seven  judges  declined  to  follow  it,  holding  that  the  buyer  did  not 
lose  his  property,  but  was  merely  liable  in  damages  for  not  complying  with 
the  terms  of  his  contract  to  remove  the  property  within  the  stipulated  time. 

There  are,  however,  many  respectable  authorities  opposed  to  Norrington  v. 
Wright,  who  maintain  that  a  fiiilure  to  deliver  one  instalment,  at  the  time  or 
in  the  quantity  stipulated,  does  not  release  the  buyer  from  the  contract,  or  his 
obligation  to  receive  the  rest  when  tendered  according  to  the  contract.  Lucesco 
Oil  Co.  v.  Brewer,  66  Penn.  St.  851,  is  a  leading  case  on  this  side  of  the  ques- 
tion. And  see  a  very  interesting  note  by  Mr.  Landreth,  of  the  Philadelphia 
bar,  in  80  Am.  Law  Reg.  898,  in  favor  of  the  same  view.  So  in  Blackburn 
V,  Reilly,  47  N.  J.  L.  290,  where  Mersey  Steel  Co.  v.  Naylor,  9  App.  Cas. 
434,  was  fully  approved,  the  vendor  delivered  several  cart-loads  of  tan-bark, 
which  the  vendee  received  and  paid  for ;  but  on  using  it  the  vendee  found  it,  as 
he  said,  unfit  for  use,  and  notified  the  vendor  not  to  send  any  more  "  as  he  was 
over-crowded,"  but  subsequently  in  a  personal  interview  adding  that  it  was 
unmerchantable.  In  a  suit  by  the  vendor  for  not  taking  the  rest  of  the  bark, 
the  failure  to  deliver  the  quality  required  was  held  no  such  breach  of  the  con- 
tract as  to  excuse  the  vendee  from  his  liability  to  take  the  balance ;  but  there 
are  some  reasons  to  suppose  there  was  a  waiver  here.     Morgan  v.  McKee,  77 
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PeDD.  St.  228  ;  Scott  v,  Eittaning  Coal  Co.  89  lb.  237,  also  support  the  iame 
view.  But  the  buyer's  right  to  rescind  because  of  Don-delivery  of  one  instal- 
meut  was  denied  in  the  first  case  because  it  had  been  waived  for  an  unreason- 
able time  in  asserting  it,  viz.,  about  a  month ;  and  in  the  second,  where  the 
failure  was  in  delivering  the  proper  quality  of  coal,  because  he  had  accepted, 
used,  and  paid  for  the  imperfect  coal,  and  so  could  not  object  to  receiving  the 
rest  merely  because  some  of  the  prior  coal  had  not  been  according  to  contract 

Conversely,  the  refusal  of  the  buyer  to  receive  and  accept  one  instaimeot 
may  release  the  vendor  from  his  obligation  to  deliver  more.  In  Hi^ins  v. 
Delaware,  &c.  R.  R.  Co.  60  N.  Y.  553,  the  defendant,  in  September,  1370, 
sold  the  plaintiff  by  auction  1 00  tons  of  coal,  which  by  the  terms  of  the  sale 
was  to  be  taken  away  by  the  purchaser  in  October  following,  or,  if  he  failed  to 
do  BO,  the  seller  had  his  option  to  deliver  no  more,  and  to  retain  the  earnest- 
money  paid  on  the  day  of  sale,  or  to  resell  the  coal  for  the  buyer's  acooant  and 
risk.  The  plainti£E  paid  for  the  coal,  and  the  defendant  was  ready  and  willing 
to  deliver  it  in  October  and  November,  but  the  plaintiff  did  not  call  for  it  until 
the  following  February,  when,  in  consequence  of  a  strike  among  the  coal  min- 
ers, the  defendant  was  unable  to  deliver  it.  It  was  held  that,  under  the  cir- 
cumstances, the  demand  of  the  coal  in  October  was  a  condition  preoedeint,  sod 
relieved  the  seller  of  his  obligation  to  deliver  the  coal.  In  Haines  v.  Tucker, 
50  N.  H.  307,  the  plaintiff  sold  the  defendant  5,000  bushels  of  malt,  which  the 
defendant  was  to  accept  and  pay  for  at  the  rate  of  1,000  bushels  per  month.  In 
fact  the  defendant  did  not  call  for,  and  the  plaintiff  did  not  deliver,  though  ready 
and  willing  to  do  so,  quite  1,000  bushels  in  three,  months,  and  the  plaintiff  re- 
quested him  to  accept  and  pay  for  the  malt  according  to  the  original  contract, 
which  the  defendant  positively  refused  to  do,  malt  having  fallen  in  value;  and 
the  plaintiff  was  allowed  his  suit  for  damages  for  not  accepting,  viz.,  the  differ- 
ence between  the  contract  price  and  the  market  price ;  and  it  was  held  unneces- 
sary for  him  to  set  apart  1,000  bushels  every  month  and  offer  to  deliver  the 
same. 

9.  Successive  pasnnents.  —  It  does  not  so  readily  follow  that  a  failure  to 
pay  for  one  instalment,  when  delivered  according  to  the  contract,  equally  re- 
leases the  vendor  from  delivering  the  balance,  since  prompt  payment  is  not 
necessarily  so  important  or  material  a  feature  in  the  contract  as  prompt  deliv- 
ery. It-s  breach  may  be  more  readily  compensated  for  by  a  suit  for  the  amoont, 
and  interest  from  the  time  of  default ;  the  damages  are  liquidated  and  certain. 
Time  of  payment  is  naturally  not  so  much  of  the  *^  essence  of  the  contract "  as 
time  of  delivery.  It  may  be  or  it  may  not  be.  It  may  or  it  may  not  be  con- 
sistent with  a  desire  and  intention  on  the  part  of  the  bnyer  to  really  fulfil  the 
contract,  or  else  furnish  the  equivalent  It  niay  more  easily  result  from  forget- 
fulness  or  neglect.  If  the  circumstances  show  that  the  buyer  not  only  fails  to 
pay  for  the  first  instalment,  but  does  not  intend  to  pay  for  any  more  if  he  can 
help  it,  this  may  show  such  a  repudiation  and  abandonment  of  the  contract  on 
his  part  as  to  justify  the  vendor  in  refusing  to  deliver  any  more ;  and  this  dis- 
tinction between  prompt  payment  and  prompt  delivery  may  tend  to  reconcile 
some  (perhaps  not  all)  of  the  conflicting  cases  on  this  subject.  This  is  what 
was  really  decided  in  the  great  case  in  the  House  of  Lords,  of  Mersey  Steel 
Co.  V.  Naylor,  9  App.  Gas.  434  (1884),  in  which  the  failure  to  pay  was  owing 


PART  I.]  OONDITIONS.  659 

to  a  misunderstanding  merely,  and  not  to  a  wanton  and  wilful  refusal  to  con- 
form to  any  plain  stipulation  of  the  contract  In  conformity  with  this  distinc- 
tion, it  was  held,  in  Midland  Railway  Go.  v.  Ontario  Rolling  Mills,  10  Ont. 
App.  677  (1884),  that  a  refusal  by  the  buyer  to  pay  a  draft  drawn  by  the 
seller  for  a  portion  of  the  goods,  on  the  erroneous  ground  that  he  had  not  re- 
ceived that  quantity,  would  not  justify  the  seller  in  treating  the  contract  as 
repudiated,  and  himself  as  relieved  therefrom ;  and  Freeth  v.  Burr,  and  Mer- 
sey Steel  C!o.  v,  Naylor,  9  App.  Gas.,  were  fully  approved.  See  Hime  v.  Klasey, 
9  Bradw.  166,  190.  In  like  manner,  in  Winchester  v.  Newton,  2  Allen,  492 
(1861),  the  Supreme  Gourt  of  Massachusetts  held  that  a  refusal  by  the  buyer 
to  pay  for  a  portion  which  had  been  delivered,  on  the  erroneous  ground  that 
the  time  for  such  payment  had  been  extended  by  a  supplementary  agreement, 
did  not  necessarily  show  an  abandonment  of  the  contract,  or  any  '*  prospective 
refusal  "  of  its  terms,  so  as  to  release  the  vendor  from  delivering  the  balance  ; 
and  he  was  held  liable  to  the  vendee  for  not  doing  so.  This  is  an  instructive 
case,  and  distinguishes  it  from  Withers  v,  Reynolds,  2  B.  &  Ad.  822.  The 
defeudant  in  the  above  action  had  previously  recovered  of  the  plaintiff  for  the 
price  of  a  portion  of  the  goods  before  the  whole  were  delivered.  See  Newton 
r.  Winchester,  16  Gray,  208.  Shinn  v,  Bodiue,  60  Penn.  St.  182,  sometimes 
cited  as  supporting  this  view,  really  turns  upon  another  point  The  defendant 
there  had  agreed  to  deliver  800  tons  of  coal,  at  $6  per  ton,  on  board  vessels  as 
sent  for  during  months  of  August  and  September.  No  time  of  payment  was 
mentioned  in  the  contract ;  and  the  court  held  the  contract  an  entire  one,  and 
that  the  buyer  was  not  bound  to  pay  for  any  until  the  whole  was  delivered, 
and  consequently  that  his  refusal  to  pay  for  the  first  cargo  as  delivered  was  not 
a  breach  of  the  contract,  and  therefore  no  excuse  to  the  vendor  for  not  deliv- 
ering the  balance  according  to  the  contract ;  and  he  was  held  liable  for  not 
doing  so.  A  similar  remark  may  be  made  of  West  Republic  Mining  Go.  v, 
Jones,  108  Penn.  St.  55  (1885).     See  Gill  v,  Benjamin,  64  Wise  362. 

On  the  other  hand,  there  is  abundant  authority  in  America  as  in  England, 
that  if  the  buyer  not  only  refuses  to  pay  for  one  instalment,  but  puts  his  refusal 
on  such  ground  as  justifies  the  inference  that  he  repudiates  the  entire  contract, 
or  insists  upon  new  terms  different  from  the  original  agreement,  the  vendor 
may  be  released  from  any  subsequent  delivery.  Thus  in  Stephenson  v,  Gady, 
117  Mass.  6,  G.  sold  S.  two  lots  of  yarn,  by  two  successive  agreements,  pay- 
able on  delivery,  and  by  the  terms  of  the  contracts  the  delivery  under  the  second 
was  to  commence  when  all  had  been  shipped  under  the  first  The  whole  ot 
the  first  having  been  delivered  and  payment  demanded,  S.  refused  to  pay  "  un- 
less 0.  would  give  security  for  the  entire  fulfillment  of  the  contracts,"  which  G. 
declined  to  do,  and  did  not  ship  any  under  the  second  agreement.  Held,  that 
8.^8  refusal  to  pay  for  the  yams  on  the  ground  stated,  would  justify  the  infer- 
ence that  he  did  not  himself  intend  to  be  bound  by  the  original  contract,  and 
so  he  oould  not  hold  the  other  liable  for  non-completion  of  it.  Gurtis  v.  Gib- 
ney,  59  Md.  131,  is  much  like  it.  So  a  refusal  to  pay  for  one  instalment  be- 
cause of  an  alleged  counter-claim  for  damages  for  some  previous  default  of  the 
vendor's  in  another  matter,  may  justify  the  vendor  in  rescinding.  Bradley  v. 
King,  44  111.  389.  In  Begg  v.  Moore,  110  Penn.  St.  (1885),  the  buyer  of 
six  car-loads  of  com  refused  to  pay  for  the  second  car-load  (as  he  was  bound  to 
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do),  ^*  becanse  he  wanted  to  see  if  the  vendor  would  ship  all  the  com  piu^ 
chased."  As  he  did  not  ship  anj  more  after  receiving  this  word,  the  bujer 
sued  for  non-delivery ;  bat  it  was  held  that  the  vendor  was  justified  in  refusiDg 
to  send  any  more  corn,  and  the  cases  were  cited.  A  continued  refusal  or  n^ecC 
to  pay  by  one  who  is  pecuniarily  irresponsible,  and  where  evidently  payment 
is  of  the  essence  of  the  contract,  might  well  excuse  the  other  party  from  contin- 
uing to  send  and  so  increase  the  indebtedness  of  the  buyer.  Stewart  v.  Many, 
7  Bradw.  508,  furnishes  an  excellent  illustration.  See,  also,  Reybold  r. 
Voorhees,  30  Penn.  St.  116;  Branch  v.  Palmer,  65  Ga.  210;  Landedie  v. 
Sarpy,  37  La.  An.  835 ;  Dwinel  r.  Howard,  30  Me.  258  ;  Robson  v.  Bohn,  27 
Minn.  333.  A  refusal  to  pay,  accompanied  by  a  refusal  to  receive  €md  accept 
any  more  goods,  even  if  tendered  according  to  the  contract,  would  be  still  more 
satisfactory  evidence  of  a  repudiation  or  abandonment  of  a  contract,  and  author- 
ize the  vendor  to  treat  it  as  no  longer  binding  on  him.  See  Fletcher  v.  Cole, 
23  Vt.  114;  Haines  v.  Tucker,  50  N.  H.  309. 

10.  Sales  on  trial.  —  In  sales  on  trial,  or  a  delivery  with  a  right  to  buy  if 
one  likes,  the  party  has  a  reiasonable  time  for  trial,  if  none  is  expressly  men- 
tioned, and  until  that  time,  or  the  expiration  of  the  limited  time,  the  title  and 
risk  is  in  the  vendor.  Hunt  v,  Wyman,  100  Mass.  198,  an  important  case, 
where  the  horse,  purchased  on  trial,  ran  away  and  injured  himself  before  a  rea- 
sonable time  for  trial  had  elapsed.  Mowbray  v*  Cady,  40  Iowa,  604 ;  Pitt'i 
Son's  Man.  Go.  v.  Poor,  7  Bradw.  24.  Such  sale  may  ripen  into  an  absolote 
sale  if  kept  and  used  beyond  the  time  allowed  for  the  trial,  and  no  notice  is 
given  to  the  vendor.  Waters  Heater  Co.  v.  Mansfield,  48  V t.  378 ;  Fairfield 
V.  Madison  Manuf.  Co.  38  Wise  346;  Dewey  v.  Erie,  14  Penn.  St.  211; 
Spickler  v.  Marsh,  36  Md.  222;  Prairie  Farm  Co.  v.  Taylor,  69  HI.  440; 
Aultman  t^.  Theirer,  34  Iowa,  272 ;  Kahn  t^.  Klabunde,  50  Wise  235.  As  to 
the  duty  of  giving  the  vendor  notice  of  the  result  of  the  trial,  see  Gibson  v. 
Vail,  53  Vt.  476 ;  Smalley  v.  Hendrickson,  29  N.  J.  L.  371 ;  Aiken  o.  Hyde, 
99  Mass.  183. 

11.  Sale  or  return.  —  A  purchase  with  a  right  of  return  differs  somewhat 
from  a  sale  on  trial,  since  in  these  the  title  and  risk  immediately  pass  to  the 
vendee  with  a  right  to  resell,  and  an  obligation  on  the  vendor  to  rebuy  within 
the  time  stipulated  for  the  return,  or  within  a  reasonable  time  if  none  be  men- 
tioned. Dearborn  v.  Turner,  16  Me.  17;  McKinney  v.  Bradlee,  117  Msss. 
321;  Boswell  v.  Bicknell,  17  Me.  344;  Perkins  v.  Douglas,  20  Me.  317; 
Southwick  t^.  Smith,  29  Me.  228 ;  Walker  v.  Blake,  37  Me.  373 ;  Crocker 
V.  Gullifer,  44  Me.  491 ;  Stevens  t\  Cunninghamt  3  Allen,  491 ;  Martin  v.  Ad- 
ams; 104  Mass.  262.  If  the  right  of  return  is  not  duly  exercised,  and  the  prop- 
erty is  retained,  the  right  is  forfeited,  and  the  sale  becomes  absolute,  like  say 
other  sale.     Ray  v.  Thompson,  12  Cush.  281 ;  Jones  v.  Wright,  71  111.  61. 

12.  Sales  to  be  satisfaotory. — This  question  arises  more  frequently  in 
contracts  to  make  an  article  according  to  some  special  order  than  in  ordinsiy 
sales  of  what  is  already  on  hand,  subject  to  the  inspection  and  examination  of 
the  buyer.  And  in  the  former  cases  it  is  dear  that  a  condition,  that  the  article 
to  be  made  shall  be  satisfactory  to  the  buyer,  is  a  valid  condition,  and  if  it  is 
not  so,  and  is  not  accepted  and  received,  the  vendor  has  no  remedy.  It  is  im- 
material whether  the  article  does  or  does  not  conform  to  the  order ;  the  other 
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is  Dot  bound  to  accept,  or  to  be  satisfied.  Brown  v.  Foster,  118  Mass.  136,  a 
soit  of  clothes ;  McCarren  v.  McNolty,  7  Gray,  189,  a  boo\kcase ;  Zaieski  v, 
Clark,  44  Conn.  218,  a  plaster  bust;  Gibson  v.  Cranage,  89  Mich.  49,  a  por- 
trait; Hoffman  v.  Grallagher,  6  Daly,  42,  also  a  portrait;  Gray  v.  Central  B. 
R.  Co.  1 1  Hun,  70,  a  steamboat ;  Goodrich  v.  Van  Nortwich,  48  111.  445,  a 
fanning-mill ;  McCormick  Machine  Co.  t;.  Chesrown,  88  Minn.  82,  a  harvester ; 
Hartmau  v,  Blackburn,  7  Pitt.  Leg.  Journal,  140  (1859),  a  set  of  teeth  ;  Ex- 
haust Ventilator  Co.  v,  Chicago  B.  B.  Co.  66  Wise.  218,  exhaust  fans;  Sub- 
bury  Manuf.  Co.  v,  Chico,  24  Fed.  Rep.  898,  a  steam-engine ;  Hallidie  v,  Sutter 
St.  R.  B.  Co.  68  Cal.  575,  a  steel  rope ;  Wood  Beaping  Machine  Co.  v.  Smith, 
50  Mich.  565,  an  agricultural  machine;  Pierce  v.  Cooley,  56  Mich.  552,  a 
spoke  machine ;  McClure  v,  Briggs,  58  Vt.  82,  an  organ,  in  which  the  court 
say  the  buyer  was  bound  to  give  the  article  a  fair  trial ;  but  if  he  did,  and  was 
really  dissatisfied,  and  his  dissatisfaction  was  real  and  unfeigned,  honest  and 
not  pretended,  it  is  enough,  and  the  vendor  cannot  recover.  This  is  the  real 
doctrine  of  Hartford  Manuf.  Co.  t;.  Brush,  43  Vt.  528,  and  of  Daggett  v,  John- 
son, 49  lb.  845,  although  some  expressions  used  in  them  have  been  thought  to 
be  more  favorable  to  the  vendor ;  but  in  those  cases  the  words  of  the  contract 
might  have  imposed  on  the  buyer  the  duty  of  giving  the  articles  a  fair  trial. 
And  see  Manny  v.  Glendlnuing,  15  Wise  50.  A  warranty  that  the  thing  sold 
shall  be  "  satisfactory  or  do  what  is  claimed  for  it,"  is  complied  with  if  it  does 
what  is  claimed  for  it,  whether  it  be  satisfactory  or  not  to  the  purchaser.  Clark 
V.  Bice,  46  Mich.  808. 

This  rule  may  not  be  so  rigidly  enforced  in  contracts  to  make  repairs,  or  do 
other  work  on  another's  real  estate,  to  his  satisfaction  or  acceptance.  In  such 
cases  there  is  more  reason  in  allowing  the  plaintiff*  to  recover  what  his  work 
was  reasonably  worth  to  the  defendant,  although  not  satisfactory,  for  it  has 
become  attached  and  inseparable  from  his  estate,  and  the  plaintifE  cannot  be 
pat  in  statu  quo.  See  Walker  v.  Orange,  16  Gray,  193 ;  Atkins  v.  Barnstable, 
97  Mass.  428.  This  distinction  may  sustain  the  decision  in  Duplex  Safety 
Co.  V.  Garden,  101  N.  Y.  887,  a  contract  to  alter  the  boilers  in  the  defendants' 
premises,  to  be  paid  for  when  they  were  satisfied  that  as  changed  they  were  a 
saocess.  The  alterations  were  made  and  used  for  some  time,  without  objection 
or  complaint,  and  the  plaintiff  was  allowed  to  recover  the  full  price.  Veasie  v. 
Bangor,  58  Me.  50 ;  Bucksport  B.  B.  Co.  v.  Brewer,  67  lb.  295,  seem  more 
strict.  And  in  Siugerly  v.  Thayer,  108  Penn.  St.  291,  it  seems  to  be  held  that 
a  person  who  had  put  an  elevator  in  another's  building,  '^  warranted  satisfactory 
in  every  respect,"  could  not  recover  anything  if  the  article  was  not  satisfactory 
to  the  buyer,  even  though  he  ought  to  have  been  satisfied  with  it.  And  see  a 
valuable  note  to  that  case  in  84  Am.  Law  Beg.  18,  by  Mr.  Charles  Chauncey 
Savage,  of  the  Philadelphia  bar. 

The  latter  part  of  this  chapter,  on  Conditions,  Descriptions,  etc.,  will  be  con- 
sidered under  the  next  head  of  Implied  Warranty,  in  which  the  American  courts 
generally  place  it.  The  Canadian  authorities,  however,  follow  the  English, 
and  consider  a  failure  to  conform  in  identity  a  breach  of  condition.     Hedstrom 

V,  Toronto  Car  Wheel  Co.  31  Up.  Can.  C.  P.  475. 
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SECTION    I.  —  EXPRESS  WABBANTY. 

§  610.  A  WARRANTY  in  a  sale  of  goods  is  not  one  of  the  essential 
elements  of  the  contract,  for  a  sale  is  none  the  less  complete  and  per- 
fect in  the  absence  of  a  warranty.  But  it  is  a  collateral  undertaking, 
forming  part  of  the  contract  by  the  agreement  of  the  parties  express 
or  implied.^  It  follows,  therefore,  that  antecedent  representations 
made  by  the  vendor  as  an  inducement  to  the  buyer,  but  not  forming 
part  of  the  contract  when  concluded,  are  not  warranties.  It  is  not, 
indeed,  necessary  that  the  representation,  in  order  to  constitute  a  war- 
ranty, should  be  simultaneous  with  the  conclusion  of  the  bargain,  but 
only  that  it  should  be  made  during  the  course  of  the  dealing  which 
leads  to  the  bargain,  and  should  then  enter  into  the  bargain  as  part  of 
it.  Of  the  general  principle,  a  good  illustration  is  given  in  Hopkins 
V,  Tanqueray,^  where  the  plaintiff  bought  a  horse,  sold  at  auction, 
without  warranty.  On  the  day  before  the  sale,  while  the  plaintiff 
was  examining  the  horse  at  Tattersall's  stables,  the  defendant  entered, 
and,  they  being  acquainted  with  each  other,  he  said  to  the  plaintiff, 
*'  You  have  nothing  to  look  for :  I  assure  you  he  is  perfectly  sound  in 
every  respect ; "  to  which  the  plaintiff  replied,  "  If  you  say  so,  I  am 
satisfied,''  and  desisted  from  the  examination.  The  horse  turned  out 
to  be  unsound,  but  the  vendor  did  not  know  it  when  he  made  the  rep- 
resentation, so  that  there  was  no  pretence  for  a  charge  of  fraud ; 
which  was  indeed  disclaimed  by  the  buyer,  who  stood  simply  on  the 
point  that  the  conversation  was  a  private  warranty  to  him^  although 
the  auctioneer  put  up  the  horse  without  warranty.  But  all  the  judges 
held,  that  this  antecedent  representation  was  no  part  of  the  contract 

1  Foster  r.  Smith,  18  C.  B.  156 ;  Mondel  >  15  C.  B.  130;  23  L.  J.  C.  P.  162;  and 

V,  Steel,  8  M.  &  W.  858 ;  Street r.  Blaj,  2  B.  see/Mr  Martin,  B.«  in  Stacley  v.  Bailey,  1  H. 

&  Ad.  456 ;  Chanter  v.  Hopkins,  4  M.  &  W.  &  C.  405  ;  31  L.  J.  Ex.  483 ;  and  Camac  o. 

899.  Warriner,  1  C.  B.  356. 
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which  was  made  by  the  buyer  when  he  bid  for  the  horse ;  that  it  was 
a  representation  of  the  seller*s  opinion  and  judgment  about  the  hone, 
for  which  he  could  not  be  made  responsible  if  he  was  honest  when 
expressing  it.  See  further  as  to  innocent  misrepresentation,  ante^  pp. 
361,  886-888,  448. 

§  611.  It  also  follows  from  what  precedes  that  a  warranty  given 
after  a  sale  has  been  made  is  void,  unless  some  new  consideration  be 
given  for  the  warranty.  The  consideration  already  given  is  exhausted 
by  the  transfer  of  the  property  in  the  goods  without  a  warranty,  and 
there  is  nothing  to  support  the  subsequent  agreement  to  warrant,  un- 
less a  new  consideration  be  given.^ 

It  further  follows,  and  such  is  the  general  rule  of  law,  that  no  war- 
ranty of  the  quality  of  a  chattel  is  implied  from  the  mere  fact  of  sale. 
The  rule  in  such  cases  is  caveat  emptor^  by  which  is  meant  that  when 
the  buyer  has  required  no  warranty,  he  takes  the  risk  of  quality  upon 
himself,^  and  has  no  remedy  if  he  choose  to  rely  on  the  bare  represen- 
tation of  the  vendor,  unless  indeed  he  can  show  that  representation  to 
be  fraudulent.     To  this  rule  there  are  many  exceptions.^ 

§  612.  In  regard  to  warranty  of  title^  inasmuch  as  it  is  an  essential 
element  of  the  contract  of  sale  that  there  should  be  a  transfer  of  the 
absolute  or  general  property  in  the  thing  from  the  seller  to  the  buyer, 
it  would  seem  naturally  to  follow  that  by  the  very  act  of  selling  the 
chattel,  the  vendor  undertakes  to  transfer  the  property  in  the  thing, 
and  thus  warrants  his  title  or  ability  to  sell,  and  it  is  believed  that 
such  is  the  true  rule  of  law,  but  the  question  is  still  open  to  doubt,  as 
will  presently  be  shown. 

§  613.  No  special  form  of  words  is  necessary  to  create  a  warranty. 
It  is  nearly  two  hundred  years  since  Lord  Holt  first  settled  the  rule, 
in  Cross  v.  Gardner,*  and  Medina  v.  Stoughton,^  which  Buller,  J.,  in 
1789,  laid  down  in  the  opinion  given  by  him  in  the  famous  leading 
case  of  Pasley  v.  Freeman,^  as  follows :  "  It  was  rightly  held  by  Holt, 
C.  J.,  and  has  been  uniformly  adopted  ever  since,  that  an  affirmation 
at  the  time  of  a  sale  is  a  warranty,  provided  it  appear  in  evidence  to 
have  been  so  intended."  ^ 


1  BoBcorU  V,  Thomas,  3  Q.  B.  234. 

'  Springwell  v.  Allen,  Aleyn,  9t,  and 
%  East,  448  n. ;  Parkinson  o.  Lee,  2  East, 
314 ;  Williamson  v,  Allison,  2  East,  446  ; 
Barley  v.  Garrett,  9  B.  &  C.  902 ;  Morley  v. 
Attenborongh,  3  Ex.  500 ;  Ormrod  v,  Huth, 
14  M.  &  W.  664 ;  Hall  v.  Conder,  2  C.  B. 
N.  S.  22 ;  26  L.  J.  C.  P.  138  and  2SS ;  Hop- 
kins V.  Tanqneray,  15  C.  B.  130;  23  L.  J. 
C.  P.  162. 

•  Post,  Warranty  of  Quality. 

*  Carthew,  90;  3  Mod.  261 ;  1  Show.  68. 
^  1  Lord  Baym.  593;  Salk.  220. 


«  3  T.  B.  at  p.  57 ;  2  Sm.  L.  a  p.  66  (ed. 
1879). 

^  Bee,  also,  Power  v.  Barham,  4  A.  &E. 
743 ;  Shepherd  i;.  E:ain,  5  B.  &  Aid.  240 ; 
Freeman  v.  Baker,  5  B.  &  Ad.  797 ;  Hopkins 
17.  Tanqneray,  15  C.  B.  130;  23  L.  J.  CP. 
162 ;  Taylor  v,  Bullen,  6  Ex.  779 ;  Powell  o. 
Horton,  2  Bing.  N.  C.  668 ;  Allen  v.  Like, 
18  Q.  B.  560;  Simond  o.  Braddon.  2  C.  B. 
N.  S.  324;  26  L.  J.  C.  P.  198;  Hopkins  p. 
Hitchcock,  14  C  B.  N.  S.  65 ;  32  L.  J.  C  P. 
154 ;  Cowdy  v,  Thomas,  36  L.  T.  N.  S.  22. 
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And  in  determining  whether  it  was  so  intended,  a  decisive  test  is 
whether  the  vendor  assumes  to  assert  a  fact  of  which  the  buyer  is 
ignorant,  or  merely  states  an  opinion  or  judgment  upon  a  matter  of 
which  the  vendor  has  no  special  knowledge,  and  on  which  the  buyer 
may  be  expected  also  to  have  an  opinion,  and  to  exercise  his  judg- 
ment.    In  the  former  case  there  is  a  warranty,  in  the  latter,  not.^ 

But  in  Chalmers  v.  Harding,^  the  Exchequer  of  Pleas  held,  that  a 
statement  to  a  farmer  by  the  vendor,  who  was  the  patentee's  agent  for 
sale  of  an  agricultural  machine,  that  it  would  ^^  cut  wheat,  barley, 
oats,  &c.,  efficiently,'*  was  not  a  warranty,  but  a  mere  representation 
of  Wood's  Patent  Reapers  generally. 

This  intention  is  a  question  of  fact  for  the  jury,  to  be  inferred  from 
the  nature  of  the  sale  and  the  circumstances  of  the  particular  case,  as 
will  appear  passim  in  the  authorities  to  be  reviewed.^ 

§  614.  In  relation  to  express  warranties,  the  rules  for  interpreting 
them  do  not  differ  from  those  applied  to  other  contracts.  The  inten- 
tion of  the  parties  is  sought  and  carried  into  effect,  and  in  some  cases, 
even  where  the  alleged  warranty  was  expressed  in  writing,  it  has  been 
left  to  the  jury  to  say  whether  the  intention  of  the  parties  was  that 
the  representation  or  affirmation  should  constitute  a  warranty  or  not, 
for  simplex  comm^ndatio  non  obligat. 

In  Jendwine  v.  Slude,^  two  pictures  were  sold  at  auction  by  a  cata- 
logue in  which  one  was  said  to  be  a  sea  piece  by  Claude  Lorraine,  and 
the  other  a  fair  by  Teniers.  Lord  Kenyon  held  this  no  warranty  that 
the  pictures  were  genuine  works  of  these  masters,  but  merely  an  ex- 
pression of  opinion  by  the  vendor.  But  in  Power  v.  Barham,^  where 
the  vendor  sold,  by  a  bill  of  parcels,  "  four  pictures,  views  in  Venice, 
Canaletti,"  it  was  held  proper  that  the  jury  should  decide  whether  the 
defendant  meant  to  warrant  that  the  pictures  were  the  genuine  works 
of  Canaletti.  Lord  Denman,  C.  J.,  distinguished  the  case  from  Jend- 
wine V.  Slade  by  the  suggestion,  that  Canaletti  ^  was  a  comparatively 
modem  painter,  of  whose  works  it  would  be  possible  to  make  proof  as 
a  matter  otfact^  but  that  in  the  case  of  very  old  painters  the  assertion 
was  necessarily  a  matter  of  opinion. 

§  615.  In  a  sale  of  ^'  a  horse,  five  years  old ;  has  been  constantly 
driven  in  the  plough,  warranted,"  the  warranty  was  held  to  refer  to 
soundness  only ;  ^  and  where  the  sale  was  in  these  words,  "  Received 
£10  for  a  grey  four-year-old  colt,  warranted  sound  in  every  respect," 

^  Per  BnUer,  J.,  in  Paalej  v.  Freemftn,  3  *  See,  speciallj,  Stacley  v,  Bailey,  1  H.  & 

T.  R.  51 ;  Powell  V,  Barhfum,  4  A.  &  E.  473  ;  C.  405 ;  31  L.  J.  Ex.  483. 

Jendwine  v.  Slade,  2  Esp.  572 ;  and  see  per  ^2  Esp.  572. 

Bramwell,  B.,  in  Stacley  v,  BaQey,  1  H.  &  C.  ^  4  A.  &  E.  473. 

405;  31  L.  J.  Ex.  483;  Carter  v.  Crick,  4  ^  Canaletti  died  in  1768;  Claude  Lorraine, 

H.  &  N.  412;  28  L.  J.  Ex.  238;  Camac  v,  in  1682;  Teniers  the  younger,  in  1694. 

Warriner,  1  C.  B.  856.  ^  Richardson  v.  Brown,  1  Bing.  344. 

•  17L.  T.N.S.  571. 
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the  warranty  was  also  confined  to  soundness.^  And  where  the  sale 
was  thus  worded,  ''Received  XlOO  for  a  bay  gelding  got  by  Cheshire 
Cheese,  warranted  soand,"  it  was  held  that  there  was  no  warranty 
that  the  horse  was  of  the  breed  named.^  And  again  in  another  case, 
where  the  warranty  was  contained  in  the  following  receipt,  "  Received 
from  C.  Anthony,  Esq.,  £60  for  a  black  horse,  rising  five  years,  qaiet 
to  ride  and  drive,  and  warranted  sound  up  to  this  date,  or  subject  to 
the  examination  of  a  veterinary  surgeon,"  it  was  held  that  there  was 
no  warranty  that  the  horse  was  quiet  to  ride  and  drive.^ 

In  Lomi  v.  Tucker,^  the  sale  was  of  two  pictures,  said  by  the  plain- 
tiff to  be  "  a  couple  of  Poussins ;  "  and  it  was  left  by  Lord  Tenterden 
to  the  jury  to  say  whether  the  defendant  bought  the  pictures  believ- 
ing them,  from  the  plaintiff's  representation,  to  be  genuine  ;  for  if  so, 
he  was  not  bound  to  take  them  unless  genuine. 

In  Wood  V.  Smith,*  the  action  was  assumpsit,  and  the  proof  was 
that  the  defendant,  in  reply  to  the  plaintiff's  question,  had  said  that  a 
mare  sold  was  ^*-  sound  to  the  best  of  his  knowledge,"  and  on  further 
question  had  refused  to  warrant,  saying :  *•*•  I  never  warrant ;  I  would 
not  even  warrant  myself."  The  mare  was  unsound,  and  the  defend- 
ant knew  it.  Gumey,  for  defendant,  insisted  that  the  action  should 
have  been  torty  for  there  was  an  express  refusal  to  warrant.  Bat 
Lord  Tenterden,  at  the  trial,  and  the  Court  in  Banco,  afterwards 
held,  that  on  these  facts  there  was  a  qualified  warranty  that  the  mare 
was  sound  to  the  best  of  the  defendant's  knowledge,  and  that  the 
action  was  therefore  well  brought  in  assumpsit. 

In  Powell  V.  Horton,®  the  sale  was  "  of  mess  pork^  of  Scott  &  Co.," 
and  the  defendant  attempted  to  evade  his  responsibility  by  showing 
that  the  pork  delivered  by  him  was  really  mess  pork,  consig^ned  to  him 
by  Scott  &  Co. ;  but  proof  was  received  to  show  that  those  words 
meant  in  the  trade,  mess  pork  manufactured  by  Scott  &  Co.,  which 
was  worth  more  in  the  market  than  the  article  delivered  by  the  de- 
fendant, and  the  Court  held  the  defendant  bound  by  a  warranty  that 
the  pork  was  of  that  manufacture. 

And  in  Yates  v,  Pym,^  the  Court  refused  to  admit  parol  evidence  of 
the  usage  of  trade  to  qualify  an  express  warranty.  The  sale  was  of 
^'  prime  singed  bacon  ; "  and  evidence  was  offered  that,  as  bacon  is  an 
article  necessarily  deteriorating  from  its  first  manufacture,  a  usage  of 
the  trade  was  established,  that  a  certain  degree  of  deterioration,  called 
average  taint,  was  allowed,  before  the  article  ceases  to  become  "  prime 
bacon,"  but  the  evidence  was  held  rightly  rejected. 

1  Badd  r.  Fairmaner,  8  Bing.  48.  <  4  Car.  &  P.  15.    See,  also,  De  Sewhan- 

^  Dickenson  v.  Gup|>,  qaoted  at  p.  50  in  berg  v.  Buchanan,  5  Car.  &  P.  343. 

Bndd  V.  Fairmaner,  8  Bing.  48.  ^  5  m.  &  R.  124. 

8  Anthony  v,   Halstead,  37  L.  T.  N.  S.        «  2  Bing.  N.  C.  668. 

433.  7  6  Taunt.  446. 
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In  By  water  v.  Richardson,^  a  notice  that  a  warranty  was  to  remain 
in  force  only  till  twelve  o'clock  next  day,  was  construed  to  mean  that 
the  vendor  was  responsible  only  for  such  defects  as  might  be  pointed 
out  before  that  hour ;  and  in  Chapman  v.  Gwyther,^  a  sale  of  a  horse 
^^  warranted  sound  for  one  month/'  was  also  construed  as  a  limitation 
of  the  vendor's  responsibility  to  such  faults  as  were  pointed  out  within 
the  month,  so  that  he  was  held  not  liable  for  a  defect  which  existed  at 
the  time  of  the  sale,  but  was  not  discovered  till  more  than  a  month 
had  elapsed. 

§  616.  A  general  warranty  does  not  usually  extend  to  defects  ap- 
parent on  simple  inspection,  requiring  no  skill  to  discover  them,  nor  to 
defects  known  to  the  buyer.  But  the  warranty  may  be  so  expressed 
as  to  protect  the  buyer  against  the  consequences  growing  out  of  a 
patent  defect. 

In  Liddard  i;.  Eain,^  the  sale  was  of  horses,  known  to  the  buyer  to 
be  affected,  one  with  a  cough,  and  the  other  with  a  swelled  leg ;  but 
the  vendor  agreed  to  deliver  the  horses  at  the  end  of  a  fortnight,  sound 
and  free  from  blemish,  and  this  warranty  was  held  to  include  the  de- 
fects above  mentioned,  although  known  to  the  purchaser. 

§  617.  Margetson  v.  Wright,*  which  was  twice  tried,  is  instructive 
on  this  point.  The  sale  was  of  a  race>horse,  which  had  broken  down 
in  training,  was  a  crib-biter,  and  had  a  splint  on  the  off  fore-leg.  The 
horse,  sound  in  other  respects,  would  have  been  worth  5002.  if  free 
from  the  defects  named.  He  was  sold  by  the  defendant  to  the  plain- 
tiff, after  disclosure  of  these  defects,  for  902.  The  defendant  refused 
to  give  a  warranty  that  the  horse  would  stand  training,  and  refused 
to  sign  a  warranty  that  the  horse  was  '^  sound,  wind  and  limb,"  with- 
out adding  the  words,  ^^  at  this  time."  Six  months  afterwards  the 
horse  broke  down  in  training,  and  Parke,  J.,  told  the  jury  that  the 
express  warranty  rendered  the  defendant  responsible  for  the  conse- 
quences of  the  splint,  though  it  was  known  to  the  purchaser ;  but  that 
tiie  addition  of  the  words,  ^'  at  this  time,"  was  intended  to  exclude  a 
warranty  that  the  horse  would  stand  training.  On  motion  for  new 
trial,  the  first  branch  of  this  ruling  was  held  erroneous,  Tindal,  C.  J., 
saying :  '^  The  older  books  lay  it  down  that  defects  apparent  at  the 
time  of  a  bargain  are  not  included  in  a  warranty,  however  general, 
because  they  can  form  no  subject  of  deceit  or  fraud,  and  originally  the 
mode  of  proceeding  on  a  warranty  was  by  an  action  of  deceit,  grounded 
on  a  supposed  fraud.  There  can,  however,  be  no  deceit  where  a  defect 
is  80  manifest  that  both  parties  discuss  it  at  the  time ;  a  party,  there- 
fore, who  should  buy  a  horse,  knowing  it  to  be  blind  in  both  eyes, 

1  I  A.&E.608.  '  2Bing.  183. 

«  L.  R.  1  Q.  B.  464 ;  35  L.  J.  Q.  B.  142.  *  7  Bing.  603  ;  8  Bing.  454. 

See  Mesnard  v,  Aldridge,  3  Esp.  271 ;  Bu- 
chanan p.  Parnahaw,  2  T.  R.  745. 
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conld  not  sae  on  a  general  warranty  of  soundness.  In  the  present 
case,  the  splint  was  known  to  both  parties,  and  the  learned  judge  left 
it  to  the  jury  to  say  whether  the  horse  was  fit  for  ordinary  pnrposes. 
His  direction  would  have  been  less  subject  to  misapprehension  if  be 
had  left  them  to  consider  whether  the  horse  was  at  the  time  of  the 
bai^ain  sound,  wind  and  limb,  saving  those  man\fe8t  defects  contem- 
plated by  the  parties.^^ 

On  the  new  trial  then  ordered,  the  plaintiff  proved  to  the  satisfac- 
tion of  the  jury,  that  there  were  two  kinds  of  splints,  some  of  whidi 
cause  lameness,  and  others  do  not,  and  that  the  splint  in  question  did 
cause  a  subsequent  lameness,  and  they  found  that  the  horse,  at  the 
time  of  the  sale,  *^  had  upon  him  the  seeds  of  unsoundness  arising  from 
the  splint."  Held,  that  this  result  not  being  apparent  at  the  time, 
and  the  buyer  not  being  able  to  tell  whether  the  splint  was  one  that 
would  cause  lameness,  was  protected  by  the  warranty  that  the  horse 
was  then  sound.^ 

§  618.  But  in  Tye  v,  Fynmore,*  where  the  sale  was  of  *'  fair  mer- 
chantable sassafi*as  wood,"  the  purchaser  refused  to  take  the  article, 
alleging  that  these  words  meant  in  the  trade,  the  roots  of  the  sassafras 
tree,  but  that  the  wood  tendered  by  plaintiff  was  part  of  the  timber 
of  the  tree,  not  worth  more  than  one  sixth  as  much  as  the  roots.  In 
answer  to  this  it  was  shown  that  a  specimen  of  the  wood  sold  was  ex- 
hibited to  the  buyer  before  the  sale,  and  that  the  buyer  was  a  drug- 
gist, well  skilled  in  the  article.  Lord  Ellenborough  said :  *^  It  is 
immaterial  that  the  defendant  is  a  druggist,  and  skilled  in  the  nature 
of  medicinal  woods.  He  was  not  bound  to  exercise  his  skill,  having 
an  express  undertaking  from  the  Tender  as  to  the  quality  of  the  com- 
modity." 

§  619.  The  meaning  of  the  word  ^^  sound,"  when  used  in  the  sale 
of  horses,  has  been  the  subject  of  several  decisions,  and  it  is  settled 
that  the  interpretation  of  a  warranty  to  that  effect  depends  much  on 
custom  and  usage,  as  well  as  upon  the  circumstances  of  the  particular 
case.  The  rule  was  fully  considered  in  Kiddell  v,  Burnard.^  A  ver- 
dict was  given  at  Nisi  Prius  in  favor  of  the  plaintiff,  who  had  pur- 
chased, with  a  warranty  of  soundness,  some  bullocks  at  a  fair.  The 
learned  judge  (Erskine,  J.)  told  the  jury  that  the  plaintiff  was  bound 
to  show  that  at  the  time  of  the  sale  the  beasts  had  some  disease,  or 
the  seeds  of  some  disease,  in  them  which  would  render  them  unfit,  or 
in  some  degree  less  fit,  for  the  ordinary  use  to  which  they  would  be 
applied.  On  the  motion  for  new  trial,  Parke,  B.,  said  :  *'  The  rule  I 
laid  down  in  Coates  v.  Stevens^  is  correctly  reported,  and  I  am  there 

1  See,   also,  Butterfield  v.  Barroaghs,   1  '  9  M.  ^  W.  668 ;  and  see  HoUidmj  v. 

Salk.  211;  Soathern  v.  Howe,  S  Rolle,  5 ;  2  Morgan,  1  E.  &  £.  1  ;  28  L.  J.  Q.  B.  9. 

Bl.  Com.  165,  166,  «  2  Moo.  &  Rob.  157. 

3  8  Camp.  462. 
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stated  to  have  said :  '  I  haye  always  considered  that  a  man  who  buys 
a  horse  warranted  sound,  must  be  taken  as  buying  him  for  immediate 
use,  and  has  a  right  to  expect  one  capable  of  that  use,  and  of  being 
immediately  put  to  any  fair  work  the  owner  chooses.  The  rule  as  to 
unsoundness  is,  that  if  at  the  time  of  the  sale  the  horse  has  any  dis- 
ease, which  either  does  diminish  the  natural  usefulness  of  the  animal, 
so  as  to  make  him  less  capable  of  work  of  any  description,  or  which  in 
its  ordinary  progress  will  diminish  the  natursd  usefulness  of  the  animal* 
or  if  the  horse  has  either  from  disease  or  accident  undergone  any 
alteration  of  structure,  that  either  actually  does  at  the  time,  or  in  its 
ordinary  effects  will,  diminish  the  natural  usefulness  of  the  horse,  such 
horse  is  unsound.  If  the  cough  actually  existed  at  the  time  of  the 
sale  as  a  disease,  so  as  actually  to  diminish  the  natural  usefulness  of 
the  horse  at  that  time  and  to  make  him  less  capable  of  immediate 
work,  he  was  then  unsound  ;  or  if  you  think  the  cough,  which,  in  fact, 
did  afterwards  diminish  the  usefulness  of  the  horse,  existed  at  all  at 
the  time  of  the  sale,  you  will  find  for  the  plaintiff.  I  am  not  now 
delivering  an  opinion  formed  at  the  moment  on  a  new  subject ;  it  is 
the  result  of  a  full  previous  consideration.'  That  is  the  rule  I  have 
always  adopted  and  acted  on  in  cases  of  unsoundness,  although  in  so 
doing  I  differ  from  the  contrary  doctrine  laid  down  by  my  brother 
Coleridge  in  Bolden  v.  Brogden."  ^  All  the  judges,  Alderson,  Gur- 
ney,  and  Rolfe,  BB.,  concurred  in  this  exposition,  the  first-named  say- 
ing :  '*  The  doctrine  laid  down  by  my  brother  Parke  to-day,  and  in 
the  case  of  Coates  v.  Stevens,  is  not  new  law  ;  it  is  to  be  found  recog- 
nized by  Lord  EUenborough  ^  and  other  judges  in  a  series  of  cases." 

In  Bolden  v.  Brogden,^  which  it  is  submitted  was  overruled  in  Kid- 
dell  V.  Bnrnard,  Coleridge,  J.,  had  told  the  jury  that  the  question  on 
such  a  warranty  was  whether  the  animal  had  upon  him  a  disease  cal- 
culated permanently  to  render  him  unfit  for  use,  or  permanently  to 
diminish  his  usefulness.^ 

§  620.  It  may  be  convenient  to  state  some  of  the  defects  which  have 
been  held  to  constitute  unsoundness.  Any  orffanic  defect,  such  as  that 
a  horse  had  been  nerved;^  bone-spavin  in  the  hock;^  ossification  of 
the  cartilages;^  the  navicular  disease,^  and  thick  wind,®  have  been 
held  to  constitute  unsoundness  in  horses,  and  goggles  in  sheep.^  But 
roaring  has  been  held  not  to  be,^^  and  in  a  later  case  to  be,^^  unsound- 

^  2  Moo.  &  Rob.  113.  Hones,  ed.  1882  (by  C.  E.  Lloyd),  467,  Ap- 

*  Elton  V.  Brogden,  4  Camp.  281 ;  Elton  v.    pendix. 

Jordan,  1  Stark.  127.  "^  Matthews  v,  Parker,  Oliphant,  Law  of 

'  See,  also,  Onslow  v.  Eames,  2  Stark.  81 ;  Horses,  471,  Appendix  ;    and    By  water   v. 

Garment  v,  Barrs,  2  Esp.  673  ;   which  seem  Richardson,  1  A.  &  E.  598. 

also  to  be  overruled  by  Kiddell  v.  Bnrnard.  *  Atkinson  v.  Horridge,  Oliphant,  Law  of 

*  Best  V.  Osborne,  Ry.  &  Moo.  290.  Horses,  472,  Appendix. 

^  Watson  V,  Denton,  7  Car.  &  P.  85.  *  JolifFi;.  Bendell,  Ryan  &  Moo.  136. 

*  Simpson   v.   Potts,    Oliphant,   Law  of       ^^  Bassett  v.  Collis,  2  Camp.  523. 

u  Onslow  0.  Eames,  2  Stark.  81. 
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ness.  Crib-biting  ^  has  been  held  to  be  not  unsoundness,  but  to  be 
covered  by  a  warranty  against  yioes.^ 

Mere  badness  of  shape  that  is  likely  to  produce  unsoundness, 
and  which  really  does  produce  unsoundness,  is  not  a  breach  of  war- 
ranty of  soundness  if  the  unsoundness  does  not  exist  at  the  time  of 
the  sale :  as  where  a  horse's  leg  was  so  ill-formed  that  he  could  not 
work  for  any  length  of  time  without  cutting,  so  as  to  produce  lame- 
ness ;  ^  or  had  curby  hocks,  that  is,  hocks  so  formed  as  to  render  him 
very  liable  to  throw  out  a  curb,  and  thus  produce  lameness ;  ^  or  thin- 
soled  feet,  also  likely  to  produce  lameness.^ 

But  a  horse  may  have  a  congenital  defect,  which,  in  itself,  is  un- 
soundness. In  HoUiday  v.  Morgan,^  a  horse  sold  with  a  warranty  of 
soundness  had  an  unusual  convexity  in  the  comer  of  the  eye,  which 
caused  short-sightedness,  and  a  habit  of  shying.  The  direction  to  the 
jury  was  that  ^^  if  they  thought  the  habit  of  shying  arose  from  defec- 
tiveness of  vision,  caused  by  natural  malformation  of  the  eye,  this  was 
unsoundness."  AH  the  judges  held  this  direction  correct,  and  con- 
curred in  the  doctrine  of  Kiddell  v.  Burnard,^  that  the  true  test  of 
unsoundness  is,  as  expressed  by  Hill,  J.,  ^'  whether  the  defect  com- 
plained of  renders  the  horse  less  than  reasonably  fit  for  present 
tiseJ*^  ® 

§  621.  Where  the  written  sale  contains  no  warranty,  or  expresses 
the  warranty  that  is  given  by  the  vendor,  parol  evidence  is  inadmis- 
sible to  prove  the  existence  of  a  warranty  in  the  former  case,  or  to 
extend  it  in  the  latter,  by  inference  or  implication. 

In  Kain  v.  Old,^  the  bill  of  sale,  in  the  usual  form,  contained  no 
warranty  that  the  vessel  sold  was  copper-fastened ;  there  had  been  a 
previous  written  representation  by  the  vendor  that  she  was  copper- 
fastened.  Held,  that  this  prior  representation  formed  no  part  of  the 
contract,  and  was  not  a  warranty.  Abbott,  C.  J.,  thus  expounded  the 
law :  *^  Where  the  whole  matter  passes  in  parol,  all  that  passes  may 
sometimes  be  taken  together  as  forming  parcel  of  the  contract,  though 
not  always  ;  because  matter  talked  of  at  the  commencement  of  a  bar- 
gain, may  be  excluded  by  the  language  used  at  its  termination.  But 
if  the  contract  be  in  the  end  reduced  into  writing,  nothing  which  is 
not  found  in  the  writing  can  be  considered  as  a  part  of  the  contract 
A  matter  antecedent  to  and  dehors  the  writing,  may  in  some  cases  he 
received  in  evidence,  as  showing  the  inducement  to  the  contract,  such 
as  a  representation  of  some  particular  quality  or  incident  to  the  thing 

^  BroBonenburgb  v.  Haycock,  Holt,  N.  P.  «  I  £.  &  E.  I ;  28  L.  J.  Q.  B.  9. 

630.  7  9  M.  &  W.  668. 

<  Scholefield  v.  Robb,  2  Mood.  &  Rob.  *  On  tbis  subject  tbe  reader  is  referred  to 

210.  tbe  4tb  chapter  of  Oliphant,  Law  of  Honwi, 

>  Dickinson  v.  Follett,  1  M.  &  Rob.  299.  ed.  1882,  pp.  70  et  seq, 

«  Brown  v.  Elkington,  8  M.  &  W.  132.  «  2  B.  &  C.  627. 

*  Bailey  v.  Forrest,  2  Car.  &  K.  131. 
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sold ;  but  the  bayer  is  not  at  liberty  to  show  such  a  representation, 
unless  he  can  also  show  that  the  seller,  by  some  fraud,  prevented  him 
from  discovering  a  fault  which  he,  the  seller,  knew  to  exist/'  ^ 

§  622.  But  where  the  written  paper  was  in  the  nature  of  an  informal 
receipt  merely,  held,  that  parol  evidence  of  a  warranty  yy^  admissi- 
ble.2 

In  Dickson  v.  Zizania,^  there  was  an  express  warranty  that  a  cargo 
of  Indian  corn,  sold  to  the  plaintiff,  should  be  equal  to  the  average  of 
shipments  of  Salonica  of  that  season,  and  should  be  shipped  in  good 
and  merchantable  condition ;  and  the  Court  refused  to  allow  the  war- 
ranty to  be  extended  by  evidence  or  implication,  so  as  to  render  the 
defendant  answerable  that  the  com  should  be  in  fit  condition  for  a 
foreign  voyage. 

But  in  Bigge  v.  Parkinson,^  where  the  vendor  gave  a  written  guar- 
anty that  stores  furnished  for  a  troop-ship  should  pass  survey  by  the 
East  India  Company's  officers,  this  was  held  not  to  dispense  the  vendor 
from  the  warranty  implied  by  law,'^  that  the  provisions  should  be  rea- 
sonably fit  for  use  for  the  intended  purpose. 

In  By  water  v.  Richardson,^  there  was  a  warranty  of  soundness,  but 
the  purchase  was  made  at  a  repository,  where  there  was  a  rule  painted 
on  a  board  fixed  to  the  wall,  that  a  warranty  of  soundness,  when  given 
there,  was  to  remain  in  force  only  until  twelve  o'clock  at  noon  on  the 
day  next  after  the  sale ;  and  the  Court  held,  on  proof  of  the  buyer's 
knowledge  of  the  rules,  that  the  warranty  was  limited,  and  it  was  the 
same  as  if  the  seller  had  told  him  that  he  would  warrant  the  horse 
against  such  defects  only  as  might  be  pointed  out  within  twenty-four 
hours. 

§  623.  Blackstone  says  that  ^^  the  warranty  can  only  reach  to 
things  in  being  at  the  time  of  the  warranty  made,  and  not  to  things 
in  futuro  ;  as  that  a  horse  is  sound  at  the  buying  of  him,  not  that  he 
will  be  sound  two  years  hence."  ^  But  the  law  is  now  different,  as  is 
explained  by  Mr.  Justice  Coleridge  in  his  notes  on  this  passage.  Lord 
Mansfield,  also,  in  a  case  ^  where  this  passage  was  cited,  said :  ^^  There 
is  no  doubt  but  you  may  warrant  a  future  event." 

§  624.  Warranties  are  sometimes  given  by  agents,  without  express 
authority  to  that  effect.  In  such  cases  the  question  arises  as  to  the 
power  of  an  agent,  who  is  authorized  to  sell,  to  bind  his  principal  by  a 
warranty.  The  general  rule  is,  as  to  all  contracts  including  sales,  that 
the  agent  is  authorized  to  do  whatever  is  usual  to  cany  out  the  object 
of  his  agency,  and  it  is  a  question  for  the  jury  to  determine  what  is 

^  See,  also,  Pickeriim:  r.  Dowson,  4  Taunt  ^  Post,  Implied  Warranty  of  Quality . 

779;  Wright  v,  Ciookes,  1  Scott,  N.  B.  685.  «  1  A.  &  £.  508. 

s  Allen  V.  Pink,  4  M.  &  W.  140.  t  s  B1.  Com.  166. 

»  10  C.  B.  602 ;  20  L.  J.  C.  P.  72.  '  Eden  v.  Paikinson,  2  Doug.  735. 

«  7  H.  &  N.  955;  31  L.  J.  Ex.  301,  in  Ex. 
Ch. 
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usual.^  If,  in  the  sale  of  the  goods  confided  to  him,  it  is  osaal  in  the 
market  to  give  a  warranty,  the  agent  may  give  that  warranty  in  order 
to  effect  a  sale. 

Thus,  in  Alexander  v,  Gibson,^  a  servant  who  was  sent  to  sell  a 
horse  at  a-fair^  and  receive  the  price,  was  held  by  Lord  EUenboroogh 
to  be  authorized  to  give  a  warranty  of  soundness,  because  *^  this  is  the 
common  and  usual  manner  in  which  the  business  is  done." 

In  Dingle  v.  Hare,^  an  agent  selling  guano  was  held  authorized  to 
warrant  it  to  contain  30  per  cent,  of  phosphate  of  best  quality,  the  jury 
having  found  as  a  fact,  that  ordinarily  these  manures  were  sold  with 
such  a  warranty,  all  the  judges  agreeing,  and  Byles,  J.,  saying:  ^*It  is 
clear  law  that  an  agent  to  sell  has  authority  to  do  all  that  is  necessary 
and  usual  in  the  course  of  the  business  of  selling,  and  if  it  was  usual 
in  the  trade  for  the  seller  to  warrant,  Wilson  (the  agent)  had  author- 
ity to  warrant." 

§  625.  In  Brady  v.  Todd,*  the  Common  Pleas  had  before  it  the 
subject  of  warranty  of  a  horse,  by  a  servant  authorized  to  sell,  and 
Erie,  C.  J.,  gave  the  unanimous  decision  of  the  judges  after  advise- 
ment. As  this  is  the  most  authoritative  exposition  of  the  present  state 
of  the  law  on  this  point,  full  extracts  are  given.  The  facts  were,  that 
the  plainti£E  applied  to  the  defendant,  who  was  not  a  dealer  in  horset^ 
but  a  tradesman  in  London,  having  also  a  farm  in  Essex,  in  order  to 
buy  the  horse,  and  the  defendant  thereupon  sent  his  farm-bailiff  with 
the  horse  to  the  plaintiff,  with  authority  to  sell,  but  none  to  warrant 
The  bailiff  warranted  the  horse  to  be  sound  and  quiet  in  harness ;  and 
it  was  contended  that  ^^  an  authority  to  an  agent  to  sell  and  deliver 
imports  an  authority  to  warrant,"  which  the  Court  held  to  be  an  un- 
decided point.  After  referring  to  Helyear  v.  Hawke,  and  Alexander 
V.  Gibson,  aupra^  and  Fenn  t^.  Harrison,'^  the  learned  Chief  Justice 
said :  "  We  understand  those  judges  to  refer  to  a  general  agent  em- 
ployed for  his  principal  to  carry  on  his  business,  that  is,  the  business 
of  horse  dealing,  in  which  ease  there  would  he  by  law  the  authority  here 
contended  for.  ...  It  is  also  contended  that  a  special  agent,  without 
any  express  authority  in  fact,  might  have  an  authority  by  law  to  bind 
his  principal,  as  where  the  principal  holds  out  that  the  agent  has  such 
authority,  and  induces  a  party  to  deal  with  him  on  the  faith  that  it  is 
so.  In  such  a  case  the  principal  is  concluded  from  denying  this  aa- 
thority  as  against  the  party  who  believed  what  was  held  out  and  acted 
on  it  (see  Pickering  v.  Busk^)  ;  but  the  facts  do  not  bring  the  defend- 
ant within  this  rule.     The  main  reliance  was  placed  on  the  argument 

1  Bayliffe    v.    Battenrorth,    I    Ex.   425;  '7  C.  B.  N.  S.  145;  29  L.  J.  C.  P.  144. 

Grayes  v.  Legfjj^,  in  Ex.  Ch.  2  H.  &  N.  210;  «  9  C  B.  N.  8. 592;  30  L.  J.  C.  P.  2S3. 

26  L.  J.  Ex.  316 ;  Pickering  v.  Bask,  15  Emit,  ^  3  T.  R.  759. 

38.  «  15  East,  38. 

>  2  Camp    555.     See,  also,   Heljear  v. 
Hawke,  5  Esp.  72. 
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that  an  anthority  to  sell  is  by  implication  an  authority  to  do  all  that 
in  the  usual  coarse  of  selling  is  required  to  complete  a  sale,  and  that 
the  question  of  warranty  is,  in  the  usual  course  of  a  sale,  required  to 
be  answered ;  and  that,  therefore,  the  defendant  by  implication  gave 
to  Orei^  (the  farm  bailiff)  an  authority  to  answer  that  question,  and 
to  bind  him  by  his  answer.  It  was  a  part  of  this  argument  that  an 
agent  authorized  to  sell  and  deliver  a  horse  is  held  out  to  the  buyer  as 
having  authority  to  warrant.  But  on  this  point,  also,  the  plaintiff  has, 
in  our  judgment,  failed. 

^*  We  are  aware  that  the  question  of  warranty  frequently  arises  upon 
the  sale  of  horses ;  but  we  are  also  aware  that  sales  may  be  made 
without  any  warranty,  or  even  an  inquiry  about  warranty.  If  we  laid 
down  for  the  first  time  that  the  servant  of  a  private  owner^  intrusted 
to  sell  and  deliver  a  horse  on  one  particular  occasion^  is  therefore  by 
law  authorized  to  bind  his  master  by  a  warranty,  we  should  establish 
a  precedent  of  dangerous  consequence.  For  the  liability  created  by  a 
warranty  extending  to  unknown  as  well  as  known  defects,  is  greater 
than  is  expected  by  persons  inexperienced  in  law ;  and  as  everything 
said  by  the  seller  in  bargaining  may  be  evidence  of  warranty  to  the  ef- 
fect of  what  he  said,  an  unguarded  conversation  with  an  illiterate  man 
sent  to  deliver  a  horse,  may  be  found  to  have  created  a  liability  which 
would  be  a  surprise  equally  to  the  servant  and  the  master.  We  there- 
fore hold,  that  the  buyer  taking  a  warranty  from  such  an  agent  as  was 
employed  in  this  case,  takes  it  at  the  risk  of  being  able  to  prove  that 
he  had  the  principal's  authority,  and  if  there  was  no  authority  in  fact, 
the  law  does  not  in  our  opinion  create  it  from  the  circumstances.  .  .  . 
It  is  unnecessary  to  add  that,  if  the  seller  should  repudiate  the  warranty 
made  by  his  agent,  it  follows  that  the  sale  would  be  void,  there  being 
no  question  raised  upon  this  point." 

§  626.  In  Howard  v.  Sheward,^  the  general  rule  that  the  agent  of  a 
horse-dealer  has  an  implied  authority  to  warrant  soundness  when 
making  sale  of  a  horse  was  recognized,  and  it  was  further  held  that  a 
purchaser  under  such  a  warranty  would  be  protected  even  though  the 
agent  had  been  privately  instructed  not  to  warrant ;  and  therefore 
that  evidence  was  not  admissible  to  show  a  custom  of  horse-dealers 
not  to  warrant  in  cases  where  a  horse  sold  has  been  examined  by  a 
competent  veterinary  sui^eon,  and  pronounced  sound. 

SECTION  n.  —  IMPLIED  WABRANTY  OV  TITLE. 

§  627.  The  law  in  relation  to  the  implied  warranty  of  title  in  chat- 
tels sold  was  in  an  unsettled  state  until  a  recent  decision  in  the  Com- 
mon Pleas,  which  has  gone  far  towards  establishing  a  satisfactory  rule. 

In  the  examination  of  the  subject  it  will  be  found  that,  on  some 
points,  there  is  no  conflict  of  opinion. 

I  L.  B.  2  C.  P.  148. 
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First  —  It  is  well  settled  that,  in  an  executory  agreement^  the 
vendor  waiTants,  by  implication,  his  title  in  the  goods  which  he  prom- 
ises to  sell.  Plainly,  nothing  could  be  more  untenable  tlian  the  pre- 
tension that  if  A.  promised  to  sell  100  quarters  of  wheat  to  B.,  the 
contract  would  be  fulfilled  by  the  transfer,  not  of  the  property  in  the 
wheat,  but  of  the  possession  of  another  man's  wheat. 

Secondly.  —  It  is  also  universally  conceded  that,  in  the  sale  of  an 
ascertained  specific  chattel,  an  affirmation  by  the  vendor  that  the 
chattel  is  his,  is  equivalent  to  a  warranty  of  title  ;  and  that  this  affir- 
mation may  be  implied  from  his  conduct,  as  well  as  from  his  words, 
and  may  also  result  from  the  nature  and  circumstances  of  the  sale* 

But  it  has  been  said,  thirdly^  that,  in  the  absence  of  such  implica- 
tion, and  where  no  express  warranty  is  given,  the  vendor,  by  the  mere 
sale  of  a  chattel,  does  not  warrant  his  title  and  ability  to  sell,  though 
all  again  admit. 

Fourthly y  —  That  if,  in  such  case,  the  vendor  knew  he  had  no  title, 
and  concealed  that  fact  from  the  buyer,  he  would  be  liable  on  the 
ground  of  fraud. 

§  628.  The  one  controverted  question  is  thus  narrowed  to  this  point, 
whether  in  the  sale  of  a  chattel  an  innocent  vendor,  by  the  mere  act 
of  sale,  asserts  that  he  is  owner,  —  for,  if  so,  he  warrants  according  to 
the  second  of  the  foregoing  rules. 

The  negative  is  stated  to  be  the  true  rule  of  law  on  this  point  in 
recent  text-books  of  deservedly  high  repute.^     Undoubtedly,  in  some 
of  the  ancient  authorities  on  the  common  law,  the  rule  is  substan- 
tially so  stated.      In  Noy's  Maxims,  c.  42,  it  is  said  :  ^*  If  I  take  the 
horse  of  another  man  and  sell  him,  and  the  owner  take  him  again,  I 
may  have  an  action  of  debt  for  the  money  ;  for  the  bargain  was  per- 
fect by  the  delivery  of  the  horse,  and  caveat  emptor ; "  and  in  Co. 
Lit.  102  a.  Coke  says :  **  Note,  that  by  the  civil  law  every  man  is 
bound  to  warrant  the  thing  he  fielleth  or  conveyeth,  albeit  there  be  no 
express  warranty  ;  but  the  common  law  bindeth  him  not  unless  there 
be  a  warranty,  either  in  deed  or  in  law,  for  caveat  emptor.*^    Black- 
stone,  however,  gives  the  contrary  rule,^  *^  if  the  vendor  sells  them  as 
his  own."     But  the  authority  mainly  relied  on  by  the  learned  authors 
mentioned  in  the  note,  is  the  elaborate  opinion  given  by  Parke,  B.,  in 
the  case  of  Morley  v.  Attenborough,^  where  the  dicta  of  that  eminent 
judge  certainly  sustain  the  proposition,  although  the  point  was  not 
involved  nor  decided  in  the  case. 

§  629.  It  is,  however,  the  fact  that  no  direct  decision  has  ever  been 
given  in  England  to  the  efiFect  that  where  a  man  sells  a  chattel  be 

1  Chitty  on  Cent.  413  (lltbed.);  Broom's    Bullen  &   Leake,    Free,   of   Fl.  942  (ed. 
Legal  Max.  799  801  (5th  ed.) ;  Leake,  Dig.     1882). 
of  Law  of  Cont.  402 ;  2  Taylor  on  Ev.  984 ;        <  2  Bl.  C.  451. 

•  3  £z.  500. 
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does  not  thereby  warrant  the  title.^  It  has  often  been  said  in  cases 
that  snch  was  the  rule  of  law,  but  no  case  has  been  decided  directly 
to  that  effect.  Since  the  decision  in  Morley  t^.  Attenborough,  there 
have  been  repeated  references  to  the  dicta  contained  iii  the  opinion  of 
Parke,  B.,  on  this  point,  and  dissatisfaction  with  them  hais  been  more 
than  once  suggested.  It  will  be  quite  sufficient  to  confine  the  review 
of  the  decisions  to  Morley  v.  Attenborough  and  the  subsequent  cases, 
as  they  contain  a  full  discussion  of  the  whole  subject,  and  reference  to 
all  the  old  authorities,  except  one  to  be  specially  noticed. 

§  630.  Morley  v.  Attenborough  '  was  the  case  of  an  auction  sale,  by 
order  of  a  pawnbroker,  of  unredeemed  pledged  goods,  eo  nomine^  and 
the  Court  decided  that,  in  the  absence  of  an  express  warranty,  all 
that  the  pawnbroker  asserted  by  his  offer  to  sell  was,  that  the  thing 
had  been  pledged  to  him  and  was  unredeemed,  not  that  the  pawnor 
had  a  good  title ;  not  professing  to  sell  as  owner^  he  did  not  warrant 
ownership.     The  following  language  contains  the  dicta :  — 

**  The  bargain  and  sale  of  a  specific  chattel  by  our  law  (which  dif- 
fers in  that  respect  from  the  civil  law)  undoubtedly  transfers  all  the 
property  the  vendor  has,  where  nothing  further  remains  to  be  done 
according  to  the  intent  of  the  parties  to  pass  it.  But  it  is  made  a 
question  whether  there  is  annexed  by  law  to  such  a  contract,  which 
operates  as  a  conveyance  of  the  property,  an  implied  agreement  on 
the  part  of  the  vendor  that  he  has  the  ability  to  convey.  With  re- 
spect to  executory  contracts  of  purchase  and  sale,  where  the  subject  is 
unascertained,  and  is  afterwards  to  be  conveyed,  it  would  probably  be 
implied  that  both  parties  meant  that  a  good  title  to  that  subject 
should  be  transferred,  in  the  same  manner  as  it  would  be  implied,  un- 
der similar  circumstances,  that  a  merchantable  article  was  to  be  sup- 
plied. Unless  goods,  which  the  party  could  enjoy  as  his  own  and 
make  full  use  of,  were  delivered,  the  contract  would  not  be  performed. 
The  purchaser  could  not  be  bound  to  accept  if  he  discovered  the  defect 
of  title  before  delivery ;  and  if  he  did,  and  the  goods  were  recovered 
from  him,  he  would  not  be  bound  to  pay,  or,  having  paid,  he  would 
be  entitled  to  recover  back  the  price,  as  on  a  consideration  which  had 
failed.  But  where  there  is  a  bargain  and  sale  of  a  specific  ascer- 
tained chattel,  which  operates  to  transmit  the  property,  and  nothing 
is  said  about  title,  what  is  the  legal  effect  of  that  contract  ?  Does 
the  contract  necessarily  import,  unless  the  contrary  be  expressed,  that 
the  vendor  has  a  good  title  ?  or  has  it  merely  the  effect  of  trans- 
ferring such  title  as  the  vendor  has  ?  .  .  .  The  result  of  the  older 
authorities  is,  that  there  is,  by  the  law  of  England,  no  warranty  of 
title  in  the  actual  contract  of  sale^  any  more  than  there  is  of  quality. 
The  rule  of  caveat  emptor  applies  to  both ;  but  if  the  vendor  knew 

1  Per  Byles,  J.,  in  Eichholz  v,  Ban'-ster,  »  3  Ex.  500. 

17  C.  B.  N.  8.  708 ;  34  L.  J.  C.  P.  105. 
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that  he  had  no  title,  and  concealed  that  fact,  he  was  always  held  re- 
sponsible to  the  purchaser  as  for  a  fraud,  in  the  same  way  that  he  is 
if  he  knew  of  the  defective  quality.  This  rule  will  be  found  in  Co. 
Litt.  102  a;  3  Rep.  22  a;  Noy,  Max.  42  ;  Fitz.  Nat.  Brev.  94  c;  in 
Springwell  v.  Allen,  Aleyn,  91,  cited  by  Littledale,  J.,  in  Early  v. 
Garrett,  9  B.  &  C.  982,  and  in  Williamson  v.  Allison,  2  East,  449, 
referred  to  in  the  argument.  ...  It  may  be  that,  as  in  the  earlier 
times,  the  chief  transactions  of  purchase  and  sale  were  in  markets  and 
fairs,  where  the  bond  fide  purchaser  without  notice  obtained  a  good 
title  as  against  all  except  the  crown  (and  afterwards  a  prosecutor,  to 
whom  restitution  is  ordered  by  the  21  Hen.  YIII.  c.  11),  the  common 
law  did  not  annex  a  warranty  to  any  contract  of  sale.  Be  that  as  it 
may,  the  older  authorities  are  strong  to  show  that  there  is  no  such 
warranty  implied  by  law  from  the  mere  sale.  In  recent  times  a 
different  notion  appears  to  have  been  gaining  ground  (see  note  of  the 
learned  editor  to  3  Rep.  22  a)  ;  and  Mr.  Justice  Blackstone  says, 
^  In  contracts  for  sale,  it  is  constantly  understood  that  the  seller  un- 
dertakes that  the  commodity  he  sells  is  his  own ; '  and  Mr.  Woode- 
soii,  in  his  Lectures,  goes  so  far  as  to  assert  that  the  rule  of  caveat 
emptor  is  exploded  altogether,  which  no  authority  warrants. 

'^  At  all  times,  however,  the  vendor  was  liable,  if  there  was  a  war- 
ranty in  fact;  and  at  an  early  period,  the  affirming  those  goods  to  be 
his  own  by  a  vendor  in  possession,  appears  to  have  been  deemed  equi- 
valent to  a  warranty.     Lord  Holt,  in  Medina  t;.  Stoughton  (1  Salk. 
210 ;  Ld.  Raymond,  593),  says  that  ^  where  one  in  possession  of  a  per- 
sonal chattel  sells  it,  the  bare  affirming  it  to  be  his  own  amounts  to  a 
warranty.'     And  Mr.  Justice  Buller,  in  Pasley  v.  Freeman  (3  T.  R. 
57),  disclaims  any  distinction   between  the  effect  of  an  affirmation 
when  the  vendor  is  in  possession  or  not,  treating  it  as  equivalent  to  a 
warranty  in   both  cases.  .  .  .  From  the  authorities  in  our  law,  to 
which  may  be  added  the  opinion  of  the  late  Lord  Chief  Justice  Tindal 
in  Ormerod  v.  Huth  (14  M.  &  W.  664),  it  would  seem  that  there  is 
no  implied  warranty  of  title  on  the  sale  of  goods,  and  that  if  there 
be  no  fraud  a  vendor  is  not  liable  for  a  bad  title,  unless  there  is  an 
express  warranty,  or  an  equivalent  to  it,  by  declarations  or  conduct; 
and  the  question  in  each  case^  where  there  is  no  warranty  in  express 
terms^  will  ie,  whether  there  are  stich  circumstances  as  will  be  equiva- 
lent to  such  a  warranty.    Usage  of  trade,  if  proved  as  a  matter  of  fact, 
would  of  course  be  sufficient  to  raise  an  inference  of  such  an  engage- 
ment ;  and  without  proof  of  such  usage,  the  very  nature  of  the  trade 
may  be  enough  to  lead  to  the  conclusion,  that  the  person  carrying  it 
on  must  be  understood  to  engage  that  the  purchaser  shall  enjoy  that 
which  he  buys,  as  against  all  persons.     It  is,  perhaps,  with  reference 
to  such  sales,  or  to  executory  contracts,  that  Blackstone  makes  the 
statement  above  referred  to.  •  •  •   We  do  not  suppose  that  there 
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would  be  any  doubt,  if  the  articles  are  boaght  in  a  shop  professedly 
carried  on  for  the  sale  of  goods,  that  the  shopkeeper  muBt  he  considered 
as  warranting  that  those  who  purchase  will  have  a  good  title  to  keep  the 
goods  purchased.  In  such  a  case  the  vendor  sells  ^  as  his  own,'  and 
that  is  what  is  equivalent  to  a  warranty  of  title. 

^*  But  in  the  case  now  under  consideration,  the  defendant  can  be 
made  responsible  only  as  on  a  sale  of  a  forfeited  pledge  eo  nomine^ 
.  .  .  and  the  question  is,  whether,  on  such  a  sale,  accompanied  with 
possession,  there  is  any  assertion  of  an  absolute  title  to  sell^  or  only  an 
assertion  that  the  article  has  been  pledged  with  him,  and  the  time 
allowed  for  redemption  has  passed."  Held,  that  the  latter  was  the 
true  meaning  of  the  contract.  The  learned  judge  continued  as  fol- 
lows :  ^^  It  may  be  that,  though  there  is  no  implied  warranty  of  title, 
80  that  the  vendor  would  not  be  liable  for  a  breach  of  it  to  unliquidated 
damages,  yet  the  purchaser  may  recover  back  the  purchase-money,  as 
on  a  consideration  that  failed,  if  it  could  be  shown  that  it  was  the 
understanding  of  both  parties  that  the  bargain  should  be  put  an  end 
to  if  the  purchaser  should  not  have  a  good  title.  But  If  there  is  no 
implied  warranty  of  title,  some  circumstances  must  he  shown  to  enable 
the  plaintiff  to  recover  for  money  had  and  received.  This  case  was 
not  made  at  the  trial,  and  the  only  question  is  whether  there  was  an 
implied  warranty." 

§  631.  In  the  foregoing  review  of  the  older  authorities  by  Parke, 
B.,  the  case  of  L'Apostre  v,  L'Plaistrier  escaped  the  research  of  his 
lordship.^  The  case  is  mentioned  in  1  Peere  Williams,  317,  as  a  deci- 
sion by  Holt,  C.  J.,  on  a  different  point.  But  when  it  was  cited  as  an 
authority  in  Ryall  v,  Rowles,*  Lee,  C.  J.,  sitting  in  bankruptcy  with 
Lord  Chancellor  Hardwicke,  said,  "  My  account  of  that  case  is  dif- 
ferent from  that  in  Peere  Williams.  ...  It  was  held  by  the  Court 
that  offering  to  sell  generally  was  sufficient  evidence  of  offering  to  sell 
as  owner ^  but  no  judgment  was  given,  it  being  adjourned  for  further 
argument."  ' 

§  632.  Next  came  Hall  v.  Conder.^  The  written  sale  stated  that 
the  plaintiff  had  obtained  a  certain  patent  in  this  country,  and  had 
already  sold  **  an  interest  of  one  half  of  the  said  English  patent,  and  is 
desirous  of  disposing  of  the  remaining  half,  to  which  he  hereby  de- 
clares that  he  has  full  right  and  title^'^  and  he  thereupon  conveyed 
to  the  defendant  ^^  the  above-mentioned  one  half  of  the  English  patent 
hereinbefore  referred  to."  In  an  action  for  the  price  the  defendant 
pleaded,  firsts  that  the  alleged  invention  was  worthless,  of  no  public 

1  It  had  likewise  escaped  the  research  of  *  See  the  case  of  Rjall  v.  Rowles,  2  W, 

the   author  of  this   treatise  when  the  first  &  Tod.  L.  C.in  £q.  (5th  ed.)  at  p.  733,  for 

edition  was  published.  this  report  by  Lee,  C.  J.,  of  the  decision 

^  I  Ves.  Sen.  at  p.  351.    Also  reported  sab  in  L'Apostre  v,  LTlaistrier. 

nom.  Byall  v,  BoUe,  1  Atk.  165.  «  2  C.  B.  N.  S.  22 ;  26  L.  J.  C.  P.  13S,  288. 
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utility,  and  not  new  in  England ;  and  secondly,  that  the  plaintiff  waa 
not  the  true  and  first  inventor  thereof.  The  Ck>urt  held  that  there 
was  no  warranty  that  the  patent  right  was  a  good  right,  saying :  ^  Did 
the  plaintiff  profess  to  sell^  and  the  defendant  to  buy,  a  good  and  in- 
defeasible patent  right?  or  was  the  contract  merely  to  plaoe  the 
defendant  in  the  same  situation  as  the  plaintiff  was  in,  with  reference 
to  the  alleged  patent  ?  "  Held,  that  the  latter  was  the  true  nature  of 
the  contract.  In  this  case,  again,  there  is  nothing  to  show  that  a  sale 
of  a  chattel  does  not  imply  an  affirmation  of  ownership,  for  there  waa 
an  express  warranty  of  ownership ;  but  the  subject-matter  and  true 
construction  of  the  warranty  were  the  points  in  question,  and  the  war- 
ranty was  held  to  mean  that  the  patent,  such  as  it  was^  belonged  to 
the  plaintiff,  and  to  no  one  else,  not  that  the  patent  was  free  from  in- 
trinsic defects  that  might  make  it  voidable  or  defeasible.  The  dicta, 
however,  were  strongly  in  support  of  those  in  Morley  t;.  Atten- 
borough. 

So,  in  Smith  v,  Neale,^  the  same  Court,  on  facts  almost  identical 
with  those  of.  the  preceding  case,  held,  that  a  contract  for  the  sale  or 
assignment  of  a  patent  involves  no  warranty  that  the  invention  is  new, 
but  merely  that  her  Majesty  had  granted  to  the  vendor  the  letters 
patent,  which  were  the  thing  sold. 

§  633.  In  Chapman  v.  Speller,'  the  plaintiff  gave  the  defendant  5L 
profit  on  a  purchase  made  by  the  defendant  at  a  sheriff's  sale  under  a 
writ  of  Ji.  fa.j  and  the  defendant  handed  to  the  plaintiff  the  receipt, 
which  he  had  got  from  the  auctioneer,  in  order  to  enable  the  plaintiff 
to  claim  the  goods.  The  goods  were  afterwards  taken  under  a  supe- 
rior title,  and  the  plaintiff  brought  action,  alleging  a  warranty  of  title 
by  the  defendant ;  but  the  Court  refused  to  consider  the  point  of  law, 
saying  that  the  defendant  had  only  sold  ^^  the  right,  whatever  it  was, 
that  he  had  acquired  by  his  purchase  at  the  sheriff's  sale.'*  The  Court, 
however,  added :  "  We  wish  to  guard  ourselves  against  being  supposed 
to  doubt  the  right  to  recover  back  money  paid  upon  an  ordinary  pur- 
chase of  a  chattel^  where  the  purchaser  does  not  have  that  for  which 
he  paid." 

§  634.  In  Sims  v.  Marryat,^  there  were  affirmations  by  the  defend- 
ant, which  were  construed  to  amount  to  an  express  warranty,  and  the 
question  now  under  consideration  was  not  decided  ;  but  Lord  Camp- 
bell said  :  "  It  does  not  seem  necessary  to  inquire  what  is  the  general 
law  as  to  implied  warranty  of  title  on  sales  of  personal  property, 
which  is  not  quite  sati^actorily  settled.  According  to  Morley  r.  Atten- 
borough,  if  a  pawnbroker  sells  unredeemed  pledges  he  does  not  war- 
rant the  title  of  the  pawnor,  but  merely  undertakes  that  the  time  for 
redeeming  the  pledges  has  expired,  and  he  sells  only  such  right  as  be- 

1  2  C.  B.  N.  8.  67 ;  26  L.  J.  C.  P.  143.  •  17  Q.  B.  281 ;  tO  L.  J.  Q.  B.  454. 

2  14  Q.  B.  621 ;  19  L.  J.  Q.  B.  241. 
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longed  to  the  pawnor.     Beyond  that  the  decision  does  not  go,  but  a 
great  many  questions  are  suggested  in  the  judgment^  which  still  remain 

§  635.  Then  came  Eichholz  v.  Banister,^  in  which  one  of  the  open 
questions  at  least  was  expressly  decided  by  the  Common  Pleas  in 
Michaelmas,  1864.  The  facts  ;were  very  simple.  The  plaintifE  went 
to  the  warehouse  of  the  defendant,  a  ^^  job-warehouseman  "  in  Man- 
chester, and  bought  certain  goods,  which  the.  defendant  said  were  a 
**  job-lot  just  received  by  him."  The  following  was  the  invoice,  which 
was  in  print,  except  the  words  in  italics :  -** 

20,  Charlton  Street,  Portland  Street, 
Manchester,  April  18,  1861. 
Mr,  Eichholz^ 

Bought  of  R.  Banister,  job-warehouseman. 
Prints,  grey  fustians,  &c.,  job  and  perfect  yarns,  in  hanks,  cops,  and 
bundles. 

17  pieces  of  prints^  52  yards^  at  b\d.  per  yard^  £19  6  0 

\\  per  cent,  for  ca^h.  0  6  0 

19  0  0 


The  price  was  paid  and  the  goods  delivered,  but  it  turned  out  that 
they  had  been  stolen,  and  the  buyer  was  compelled  to  restore  them  to 
the  true  owner,  and  brought  action  on  the  common  money  counts^  to 
which  the  defendant  pleaded  never  indebted.  Defendant  insisted  at 
the  trial  that  he  had  not  warranted  title,  and  the  point  was  reserved. 
The  judges  gave  separate  opinions,  all  concurring  in  the  existence  of  a 
warranty  of  title. 

Erie,  C.  J.,  said  that  the  rule  was  taken  on  a  point  of  law  that  '^  a 
vendor  of  personal  chattels  does  not  enter  into  a  warranty  of  title,  but 
that  the  purchaser  takes  them  at  his  peril,  and  the  rule  of  caveat  emptor 
applies.  ...  I  decide  in  accordance  with  the  current  of  authorities, 
that  if  the  vendor  of  a  chattel,  at  the  time  of  the  sale,  either  by  words 
affirm  that  he  is  the  owner,  or  by  his  conduct  gives  the  purchaser  to 
understand  that  he  is  such  owner^  then  it  forms  part  of  the  contract, 
and  if  it  turns  out  in  fact  that  he  is  not  the  owner,  the  consideration 
fails,  and  the  money  so  paid  by  the  purchaser  can  be  recovered  back." 
After  quoting  a  passage  from  the  opinion  in  Morley  v,  Attenborough, 
his  Lordship  continued :  ^^  I  think  where  the  sale  is  as  it  was  in  the 
present  case,  the  shopkeeper  does  by  his  conduct  affirm  that  he  is  the 
owner  of  the  article  sold,  and  he  therefore  contracts  that  he  is  such 
owner ;  and  if  he  be  not  in  fact  the  owner,  the  price  paid  for  the  pur- 
chase can  be  recovered  back  from  him.  So  much  for  the  present 
case."     His  Lordship,  then  referring  to  the  old  authorities  cited,  said 

1  17  C.  B.  N.  8.  708 ;  84  L.  J.  C.  P.  105. 
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of  the  passage  from  Noy,  quoted  ante^  p.  574,  that,  ^^  at  first  sight, 
this  would  shock  the  understanding  of  ordinary  persons ;  but  I  take 
the  meaning  of  the  principle  which  it  enunciates  to  be  that  where  the 
transaction  is  of  this  nature,  that  I  have  the  manual  posseuion  of  a 
chattel,  and,  without  ray  affirming  that  I  am  the  owner  or  not,  you 
choose  to  buy  it  of  me  as  it  is^  and  give  me  the  money  for  it,  you,  the 
purchaser,  taking  it  on  those  terms,  cannot  afterwards  recover  back 
what  you  have  paid  because  it  turns  out  that  I  was  not  the  trae 
owner."  His  Lordship  then  pointed  out  that  Morley  v.  Attenborough, 
Chapman  v.  Speller,  and  Hall  t;.  Condor,  had  all  been  decided  on  this 
principle ;  and  that  in  ^^  all  these  cases  I  think  that  the  conduct  of  the 
vendor  expressed  that  the  sale  was  a  sale  of  such  title  only  as  the 
vendor  had ;  but  in  all  ordinary  aales^  the  party  who  undertake*  to 
sell  exercises  thereby  the  strongest  act  of  dominion  over  the  chattel 
which  he  proposes  to  sell^  and  wotUd^  therefore^  as  I  thihk^  commonly 
lead  the  purchaser  to  believe  that  he  was  the  owner  of  the  chattel.  In 
almost  all  ordinary  transactions  in  modern  times,  the  vendor,  in  cod- 
sideration  of  the  purchaser  paying  the  price,  is  understood  to  affirm 
that  he  is  the  owner  of  the  article  sold.  .  .  .  The  present  case  shows,  I 
think,  the  wisdom  of  Lord  CampbelPs  remark  on  the  judgment  of 
Parke,  B.,  in  Morley  v.  Attenborough,  when  ho  said :  ^  ^  It  may  be 
that  the  learned  Baron  is  correct  in  saying  that,  on  a  sale  of  pei-sooal 
property,  the  maxim  of  caveat  emptor  does,  by  the  law  of  England, 
apply  ;  but  if  so,  there  are  many  exceptions  stated  in  the  judgment 
which  well  nigh  eat  up  the  rule.' " 

Byles,  J.,  concurred,  and  said  :  ^^  It  has  been  stated  over  and  over 
again,  that  the  mere  sale  of  chattels  does  not  involve  a  warranty  of 
title,  but  certainly  such  statement  stands  on  barren  ground^  and  is  not 
supported  by  one  single  decision  ;  and  it  is  subject  to  this  exception, 
that  if  the  vendor,  by  his  acts  or  by  surrounding  circumstances,  affirm 
the  goods  to  be  his,  then  he  does  warrant  the  title.  Lord  Campbell 
was  right  when  he  said  that  the  exceptions  to  the  application  of  caveat 
emptor  had  well  nigh  eaten  up  the  rule.*' 

Keating,  J.,  concurred. 

§  686.  It  is  impossible  to  read  the  judgment  of  Erie,  C.  J.,  in  this 
case,  without  yielding  assent  to  the  assertion  that  in  modern  times,  in 
aU  ordinary  sales,  the  vendor,  by  exercising  the  highest  act  of  domin- 
ion over  the  thing  in  offering  it  for  sale,  thereby  leads  a  purchaser  to 
believ«e  that  he  is  owner,  and  this  dictum  is  fully  supported  by  the 
report  by  Lee,  C.  J.,  of  the  decision  given  in  L'Apostre  v,  LTlaistrier, 
ante^  p.  577.  This  being  equivalent  to  a  warranty,  the  result  would 
be,  in  modem  times,  that,  as  a  general  rule,  the  mere  sale  of  a  chattel 
implies  a  warranty  of  title,  whereas  the  old  rule  is  accounted  for  by 
Parke,  B.,  on  the  ground  that  in  the  olden  days  the  question  of  title 

1  In  Sima  r.  Marirat,  17  Q.  B.  281  ;  20  L.  J.  Q.  B.  454. 
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did  not  enter  into  men^s  minds  or  intentions,  because  the  sales  were 
commonly  made  in  market  overt,  where  the  title  obtained  by  the 
buyer  was  good  against  everybody  but  the  sovereign.  It  should  also 
be  remembered,  when  inferences  are  drawn  from  very  ancient  de- 
cisions, that  there  formerly  existed  statutory  provisions  which  have 
long  grown  obsolete.  The  laws  passed  in  the  times  of  Ethelbert  and 
Edgar  specially  prohibited  the  sale  of  anything  above  the  value  of 
20d.  unless  in  open  market,  and  directed  every  bargain  and  sale  to 
be  made  in  the  presence  of  credible  witnesses.^ 

§  637.  The  question  was  alluded  to  by  the  Lord  Chancellor 
(Chelmsford),  in  delivering  the  opinion  of  the  Court  in  Page  t^.  Cow- 
asjee  Eduljee,^  where,  in  the  case  of  the  sale  of  a  stranded  vessel  by 
the  master,  he  said :  ^  But  supposing  the  plaintiff  to  have  acted  upon 
a  mistaken  view  of  the  necessity  of  the  case,  the  defendant  could  not 
insist  upon  there  being  any  implied  warranty  of  title.  The  plaintiff 
sold  the  vessel  in  the  special  character  of  master  and  not  a%  oumer^ 
and  acted  upon  a  band  fide  belief  of  his  authority  to  sell.*' 

§  638.  The  subject  was  again  considered  in  the  Common  Pleas,  in 
Trinity  Term,  1867,  in  Bagueley  v.  Hawley,^  but  with  no  satisfactory 
progress  towards  a  final  settlement  of  the  point.  The  defendant 
bought  a  boiler,  at  auction,  under  distress  for  a  poor-rate.  The  boiler 
was  set  in  brickwork,  and  was  too  large  to  be  taken  away  without 
taking  down  part  of  the  outer  wall  of  the  boiler-house.  The  defend- 
ant agreed  to  sell  it  to  the  plaintiff  at  an  advanced  price  as  it  stood. 
The  plaintiff  knew  that  the  boiler  had  been  bought  at  the  auction  by 
the  defendant,  and  went  with  him  to  the  auctioneer  to  obtain  an  ex- 
tension of  time  for  taking  away  the  boiler  ;  and  this  was  conceded  to 
him,  but  when  he  went  to  remove  it,  persons  claiming  to  be  mortgagees 
had  it  at  work,  and  refused  to  allow  its  removal,  stating  that  it  had 
been  illegally  distrained.  The  plaintiff  insisted  that  there  was  a  war- 
ranty of  title,  and  a  warranty  that  he  should  be  allowed  to  remove  the 
boiler ;  the  defendant  contei^ded  that  he  merely  sold  such  title  as  he 
had.  Blackburn,  J.,  left  it  as  a  question  of  fact  to  the  jury,  who  found 
that  the  sale  was  absolute  and  unconditional,  and  that  there  was  an  un- 
derstanding that  the  plaintiff  was  to  have  effectual  possession  of  the 
boiler,  and  they  gave  a  verdict  for  the  plaintiff.  On  leave  reserved,  a 
rule  was  made  absolute  for  a  nonsuit,  by  Bovill,  C.  J.,  and  M.  Smith, 
J. ;  duBentiente  Willes,  J.  Bovill,  C.  J.,  put  his  opinion  on  the 
ground  that,  by  the  general  rule  of  law,  no  warranty  is  implied  in  the 
sale  of  goods ;  but  Smith,  J.,  on  the  principle  of  Chapman  v.  Speller ; 
while  Willes,  J.,  agreed  with  the  jury  and  Blackburn,  J.,  that  "  the 
thing  which  the  defendant  sold  was  a  boiler  and  not  a  lawsuit."     The 

1  Wilkins'  Leg.  Anglo-Sax.  LI.  Ethel.  10,        ^  L.  R.  1  P.  C.  127>144 ;  Moo.  P.  C.  N.  8. 
12 ;  Eadg.  80.  499. 
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circumstances  were  so  peculiar  and  the  opinions  of  the  judges  so  little 
in  accord,  that  the  case  has  not  much  yalue  as  a  precedent. 

§  639.  On  the  whole,  it  is  submitted  that,  since  the  decision  in 
Eichholz  V.  Banister,  the  rule  is  substantially  altered.  The  exceptions 
have  become  the  rule,  and  the  old  rule  has  dwindled  into  the  excep- 
tion, by  reason,  as  Lord  Campbell  said,  **  of  having  been  well  nigh 
eaten  away."  The  rule  at  present  would  seem  to  be  stated  more  in 
accord  with  the  recent  decisions  if  put  in  terms  like  the  following :  A 
sale  of  personal  chattels  implies  an  affirmation  by  the  vendor  that  th 
ehattel  is  his^  and  therefore  he  warrants  the  title,  unless  it  be  shown  hy 
the  facts  and  eircnmstances  of  the  sale  that  the  vendor  did  not  intend 
to  assert  ownership ^  but  only  to  transfer  such  interest  as  he  might  have 
in  the  chattel  sold, 

Eichholz  t;.  Banister  was  on  the  money  counts,  and  therefore,  strictly 
speaking,  only  decides  that  the  price  paid  may  be  recovered  back  by 
the  buyer  on  the  failure  of  title  in  the  thing  sold ;  but  as  the  ratio 
decidendi  was  that  there  was  a  warranty  implied  as  part  of  the  co^ 
tracU  there  seems  no  reason  to  doubt  that  the  Tender  would  also  be 
liable  for  unliquidated  damages  for  breach  of  warranty. 

§  640.  Before  leaving  this  subject,  it  should  be  noted  that  in  Dick- 
enson V.  Naul,^  and  in  Allen  t;.  Hopkins,^  it  was  decided  that  where  a 
party  had  bought  and  received  deliyery  of  goods  from  one  not  entitled 
to  sell,  and  had  afterwards  paid  the  price  to  the  true  owner,  he  was 
not  liable  to  an  action  by  the  first  vendor  for  the  price ;  these  deci- 
sions being  directly  opposed  to  the  maxim  in  Noy,  quoted  ante, 
p.  574. 

§  641.  In  America,  the  distinction  between  goods  in  possession  of 
the  vendor  and  those  not  in  possession,  so  decisively  repudiated  by 
BuUer,  J.,  in  Pasley  v.  Freeman,^  and  by  the  judges  in  Eichholz  v. 
Banister,^  and  in  Morley  v,  Attenborongh,^  seems  to  be  fully  upheld ; 
and  the  rule  there  is,  that  as  to  goods  in  possession  of  the  vendor  there 
is  an  implied  warranty  of  title  ;  ^  but  where  the  goods  sold  are  in  pos- 
session of  a  third  party  at  the  time  of  the  sale,  there  is  no  such  war- 
ranty, and  the  vendee  buys  at  his  peril.*^  And  in  the  note  of  the 
learned  editor  of  the  last  edition  of  Story  on  Sales,^  it  is  said  that 
^^  this  distinction  has  now  become  so  deeply  rooted  in  the  decisions  of 
Courts,  in  the  dicta  of  judges,  and  in  the  conclusions  of  learned  authors 

W  B.  &  Ad.  ess.  1  Cushmg,  S7S ;  Bart  9.  Deweifi  40  N.  T. 

*  18  M.  &  W.  94.  483. 

<  3  T.  R.  58.  7  Hantingdon    v.   Hall,  36  Maine,  501 ; 

«  17  C.  B.  N.  8.  708.  MeCk>7  v.  Archer,  8  Barboar,  383;  DraMr 

*  3  Ex.  500.  V.  Ainsworth,   9    Barbour,  619;   Edick  v. 
«  Bennett  v.  Bartlett,  6  Cash.  225;  Yib-    Grim,  10  Barboar,  445;  Long  o.  Hicking- 
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and  commentators,  that  even  if  it  were  shown  to  be  misconceived  in  its 
origin,  it  could  not  at  this  day  be  easily  eradicated."  And  Kent  sus- 
tains this  view  of  the  law  of  the  United  Statejs.^ 

§  642.  By  the  civil  law,  the  warranty  against  eviction  exists  in  all 
cases.  The  law  8  ff.  de  act.  empt.  gives  the  maxim  in  the  words  of 
Pomponios  as  follows :  **  Datio  possessionis  quce  a  venditore  fieri  debet 
talis  est  ut  si  quis  earn  possessionem  jure  avocaverit^  tradita  possessio 
nan  intelligatur.^^ 

Pothier  gives  the  rule  in  these  words :  "  The  vendor's  obligation  is 
not  at  an  end  when  he  has  delivered  the  thing  sold.  He  remains 
responsible  after  the  sale,  to  warrant  and  defend  the  buyer  against 
eviction  from  that  possession.     This  obligation  is  called  warranty."^ 

§  643.  In  the  French  law,  so  deeply  implanted  is  the  obligation  of 
warranty  against  eviction,  that  it  exists  so  far  as  to  compel  return  of 
the  price,  even  though  it  has  been  expressly  agreed  that  thei*e  shall  be 
no  warranty.  The  articles  of  the  Civil  Code  are  as  follows :  — 1625. 
The  warranty  due  by  the  vendor  to  the  purchaser  has  two  objects : 
firsts  the  peaceful  possession  of  the  thing  sold ;  secondly^  the  concealed 
defects  or  redhibitory  vices  of  the  thing. 

1626.  Although  at  the  time  of  sale  there  may  have  been  no  stipu- 
lation as  to  warranty,  the  seller  is  legally  bound  to  warrant  the  buyer 
against  suffering  total  or  partial  eviction  from  the  thing  sold,  or  from 
liens  asserted  on  the  thing  (charges  pr^tendues  sur  cet  objet),  and  not 
mentioned  at  the  time  of  the  sale. 

1627.  The  parties  may,  by  special  convention,  add  to  this  legal 
obligation,  or  diminish  its  effect,  and  may  even  stipulate  that  the  ven- 
dor shall  be  liable  to  no  warranty. 

1628.  Although  it  be  stipulated  that  the  vendor  shall  be  liable  to 
no  warranty,  he  remains  bound  to  a  warranty  against  his  own  act ; 
any  contrary  agreement  is  void. 

1629.  In  the  same  case,  of  a  stipulation  of  no  warranty,  the  vendor 
remains  bound  to  return  the  price  to  the  purchaser  in  the  event  of 
eviction,  unless  the  buyer  knew,  when  he  bought,  the  danger  of  evic- 
tion, or  unless  he  bought  at  his  own  risk  and  peril. 

This  subject,  however,  is  more  fully  treated  ante^  Book  II.  Ch.  7, 
on  the  Nature  and  Effect  of  a  Sale  by  the  Civil  Law. 

SBGTIOK  m.  —  IMPUBD  WABBANTY  OF  QUALITY. 

§  644.  The  maxim  of  the  common  law,  caveat  emptor^  is  the  general 
rule  applicable  to  sales,  so  far  as  quality  is  concerned.  The  buyer  (in 
the  absence  of  fraud)  purchases  at  his  own  risk,  unless  the  seller  has 
given  an  express  warranty,  or  unless  a  warranty  be  implied  from  the 
nature  and  circumstances  of  the  sale. 

1  Tol.  2,  p.  478,  ISth  ed.  ^  Tente,  2  Part,  Cb.  1,  Sec  2,  No.  82. 
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ciroumstances  were  so  peculiar  and  the  opinions  of  the  judges  so  litde 
in  accord,  that  the  case  has  not  much  value  as  a  precedent. 

§  689.  On  the  whole,  it  is  submitted  that,  since  the  decision  in 
Eichholz  V.  Banister,  the  rule  is  substantially  altered.  The  exceptions 
have  become  the  rule,  and  the  old  rule  has  dwindled  into  the  excep- 
tion, by  reason,  as  Lord  Campbell  said,  '*  of  having  been  well  ni^h 
eaten  away."  The  rule  at  present  would  seem  to  be  stated  more  in 
accord  with  the  recent  decisions  if  put  in  terms  like  the  following :  A 
Bale  of  perianal  chattels  implies  an  affirmation  by  the  vendor  thai  the 
chattel  is  hiSj  and  therefore  he  warrants  the  titlcy  unless  it  be  shown  by 
the  facts  and  drcwmstances  of  the  sale  that  the  vendor  did  not  intend 
to  assert  ownership,  but  only  to  transfer  such  interest  as  he  might  haw 
in  the  chattel  sold. 

Eichholz  V.  Banister  was  on  the  money  counts,  and  therefore,  strictly 
speaking,  only  decides  that  the  price  paid  may  be  recovered  back  by 
the  buyer  on  the  failure  of  title  in  the  thing  sold ;  but  as  the  ratio 
decidendi  was  that  there  was  a  warranty  implied  as  part  of  the  conr 
tracts  there  seems  no  reason  to  doubt  that  the  vendor  would  ako  be 
liable  for  unliquidated  damages  for  breach  of  warranty. 

§  640.  Before  leaving  this  subject,  it  should  be  noted  that  in  Dick- 
enson V.  Naul,^  and  in  Allen  v.  Hopkins,^  it  was  decided  that  where  a 
party  had  bought  and  received  delivery  of  goods  from  one  not  entitled 
to  sell,  and  had  afterwards  paid  the  price  to  the  true  owner,  he  was 
not  liable  to  an  action  by  the  first  vendor  for  the  price ;  these  deci- 
sions being  directly  opposed  to  the  maxim  in  Noy,  quoted  ante^ 
p.  574. 

§  641.  In  America,  the  distinction  between  goods  in  possession  of 
the  vendor  and  those  not  in  possession,  so  decisively  repudiated  bj 
Buller,  J.,  in  Pasley  t;.  Freeman,^  and  by  the  judges  in  Eichholz  v. 
Banister,^  and  in  Morley  v.  Attenborough,^  seems  to  be  fully  upheld; 
and  the  rule  there  is,  that  as  to  goods  in  possession  of  the  vendor  there 
is  an  implied  warranty  of  title  ;  ®  but  where  the  goods  sold  are  in  pos- 
session of  a  third  party  at  the  time  of  the  sale,  there  is  no  such  wiu^ 
ranty,  and  the  vendee  buys  at  his  peril.*^  And  in  the  note  of  the 
learned  editor  of  the  last  edition  of  Story  on  Sales,^  it  is  said  that 
*^  this  distinction  has  now  become  so  deeply  rooted  in  the  decisions  of 
Courts,  in  the  dicta  of  judges,  and  in  the  conclusions  of  learned  authors 

4  B.  &  Ad.  ess.  1  Gushing,  273 ;  Bart  v.  Dew^f,  40  N.  T. 

IS  M.  &  W.  94.  483. 
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and  commentators,  that  even  if  it  were  shown  to  be  misconceived  in  its 
origin,  it  could  not  at  this  day  be  easily  eradicated."  And  Kent  sus- 
tains this  view  of  the  law  of  the  United  States.^ 

§  642.  By  the  civil  law,  the  warranty  against  eviction  exists  in  all 
cases.  The  law  8  ff.  de  act.  empt.  gives  the  maxim  in  the  words  of 
Pomponius  as  follows :  **  Datio  poasessionis  qu<B  a  venditore  fieri  debet 
talis  est  ut  $i  quis  earn  possessionem  jure  avocaverit^  tradita  possessio 
non  intelligatur,*^ 

Pothier  gives  the  rule  in  these  words :  "  The  vendor's  obligation  is 
not  at  an  end  when  he  has  delivered  the  thing  sold.  He  remains 
responsible  after  the  sale,  to  warrant  and  defend  the  buyer  against 
eviction  from  that  possession.     This  obligation  is  called  warranty."  ^ 

§  643.  In  the  French  law,  so  deeply  implanted  is  the  obligation  of 
warranty  against  eviction,  that  it  exists  so  far  as  to  compel  return  of 
the  price,  even  though  it  has  been  expressly  agreed  that  there  shall  be 
no  warranty.  The  articles  of  the  Civil  Code  are  as  follows :  — 1625. 
The  warranty  due  by  the  vendor  to  the  purchaser  has  two  objects : 
firsty  the  peaceful  possession  of  the  thing  sold ;  secondly^  the  concealed 
defects  or  redhibitory  vices  of  the  thing. 

1626.  Although  at  the  time  of  sale  there  may  have  been  no  stipu- 
lation as  to  warranty,  the  seller  is  legally  bound  to  warrant  the  buyer 
against  suffering  total  or  partial  eviction  from  the  thing  sold,  or  from 
liens  asserted  on  the  thing  (charges  pr^tendues  sur  cet  objet),  and  not 
mentioned  at  the  time  of  the  sale. 

1627.  The  parties  may,  by  special  convention,  add  to  this  legal 
obligation,  or  diminish  its  effect,  and  may  even  stipulate  that  the  ven- 
dor shall  be  liable  to  no  warranty. 

1628.  Although  it  be  stipulated  that  the  vendor  shall  be  liable  to 
no  warranty,  he  remains  bound  to  a  warranty  against  his  own  act ; 
any  contrary  agreement  is  void. 

1629.  In  the  same  case,  of  a  stipulation  of  no  warranty,  the  vendor 
remains  bound  to  return  the  price  to  the  purchaser  in  the  event  of 
eviction,  unless  the  buyer  knew,  when  he  bought,  the  danger  of  evic- 
tion, or  unless  he  bought  at  his  own  risk  and  peril. 

This  subject,  however,  is  more  fully  treated  ante^  Book  II.  Gh.  7, 
on  the  Nature  and  Effect  of  a  Sale  by  the  Civil  Law. 

SBGTIOK  in.  —  IMPLIED  WABBANTY  OF  QUALITY. 

§  644.  The  maxim  of  the  common  law,  caveat  emptor ^  is  the  general 
rule  applicable  to  sales,  so  far  as  quality  is  concerned.  The  buyer  (in 
the  absence  of  fraud)  purchases  at  his  own  risk,  unless  the  seller  has 
given  an  express  warranty,  or  unless  a  warranty  be  implied  from  the 
nature  and  circumstances  of  the  sale. 

1  Tol.  2,  p.  478, 12t]i  ed.  ^  Yente,  2  Part,  Cb.  1,  Sec  2,  No.  82. 
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oircumstances  were  so  peculiar  and  the  opinions  of  the  judges  so  litde 
in  accord,  that  the  case  has  not  much  value  as  a  precedent. 

§  639.  On  the  whole,  it  is  submitted  that,  since  the  decision  in 
Eichholz  V.  Banister,  the  rule  is  substantially  altered.  The  exceptions 
have  become  the  rule,  and  the  old  rule  has  dwindled  into  the  excep- 
tion, by  reason,  as  Lord  Campbell  said,  **  of  having  been  well  nigh 
eaten  away."  The  rule  at  present  would  seem  to  be  stated  more  in 
accord  with  the  recent  decisions  if  put  in  terms  like  the  following :  A 
sale  of  personal  chattels  implies  an  affirmation  by  the  vendor  that  th 
chattel  is  his^  and  therefore  he  warrants  the  titUy  unless  it  he  shown  hy 
the  facts  and  circumstances  of  the  sale  that  the  vendor  did  not  inteni 
to  assert  ownership^  but  only  to  transfer  such  interest  as  he  might  han 
in  the  chattel  sold. 

Eichholz  V.  Banister  was  on  the  money  counts,  and  therefore,  strictly 
speaking,  only  decides  that  the  price  paid  may  be  recovered  back  by 
the  buyer  on  the  failure  of  title  in  the  thing  sold ;  but  as  the  ratio 
decidendi  was  that  there  was  a  warranty  implied  as  part  of  the  con- 
tract^ there  seems  no  reason  to  doubt  that  the  vendor  would  ako  be 
liable  for  unliquidated  damages  for  breach  of  warranty. 

§  640.  Before  leaving  this  subject,  it  should  be  noted  that  in  Dick- 
enson V.  Naul,^  and  in  Allen  v.  Hopkins,^  it  was  decided  that  where  a 
party  had  bought  and  received  delivery  of  goods  from  one  not  entitled 
to  sell,  and  had  afterwards  paid  the  price  to  the  true  owner,  he  wss 
not  liable  to  an  action  by  the  first  vendor  for  the  price ;  these  dad- 
sions  being  directly  opposed  to  the  maxim  in  Noy,  quoted  ante^ 
p.  674. 

§  641.  In  America,  the  distinction  between  goods  in  possession  of 
the  vendor  and  those  not  in  possession,  so  decisively  repudiated  by 
Buller,  J.,  in  Pasley  t;.  Freeman,^  and  by  the  judges  in  Eichholz  v. 
Banister,^  and  in  Morley  v.  Attenborough,^  seems  to  be  fully  upheld; 
and  the  rule  there  is,  that  as  to  goods  in  possession  of  the  vendor  there 
is  an  implied  warranty  of  title  ;  ^  but  where  the  goods  sold  are  in  pos- 
session of  a  third  party  at  the  time  of  the  sale,  there  is  no  such  w«> 
ranty,  and  the  vendee  buys  at  his  peril.^  And  in  the  note  of  tbe 
learned  editor  of  the  last  edition  of  Story  on  Sales,^  it  is  said  that 
^^  this  distinction  has  now  become  so  deeply  rooted  in  the  decisions  of 
Courts,  in  the  dicta  of  judges,  and  in  the  conclusions  of  learned  authors 

4  B.  &  Ad.  638.  1  Gushing,  273 ;  Bart  v.  Dew^f,  40  N.  T. 
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and  commentators,  that  even  if  it  were  shown  to  be  misconceived  in  its 
origin,  it  coald  not  at  this  day  be  easily  eradicated."  And  Kent  sus- 
tains this  view  of  the  law  of  the  United  States.^ 

§  642.  By  the  civil  law,  the  warranty  against  eviction  exists  in  all 
cases.  The  law  8  ff.  de  act.  empt.  gives  the  maxim  in  the  words  of 
Pomponius  as  follows :  '^  Datio  poasessianis  qtue  a  venditore  fieri  debet 
talis  est  ut  $i  quis  earn  possessionem  jure  avocaverit^  tradita  possessio 
non  intelligatur.*^ 

Pothier  gives  the  rule  in  these  words :  "  The  vendor's  obligation  is 
not  at  an  end  when  he  has  delivered  the  thing  sold.  He  remains 
responsible  after  the  sale,  to  warrant  and  defend  the  buyer  against 
eviction  from  that  possession.     This  obligation  is  called  warranty,"^ 

§  643.  In  the  French  law,  so  deeply  implanted  is  the  obligation  of 
warranty  against  eviction,  that  it  exists  so  far  as  to  compel  return  of 
the  price,  even  though  it  has  been  expressly  agreed  that  there  shall  be 
no  warranty.  The  articles  of  the  Civil  Code  are  as  follows :  — 1625. 
The  warranty  due  by  the  vendor  to  the  purchaser  has  two  objects : 
firtt^  the  peaceful  possession  of  the  thing  sold ;  secondly^  the  concealed 
defects  or  redhibitory  vices  of  the  thing. 

1626.  Although  at  the  time  of  sale  there  may  have  been  no  stipu- 
lation as  to  warranty,  the  seller  is  legally  bound  to  warrant  the  buyer 
against  suffering  total  or  partial  eviction  from  the  thing  sold,  or  from 
liens  asserted  on  the  thing  (charges  pr^tendues  sur  cet  objet),  and  not 
mentioned  at  the  time  of  the  sale. 

1627.  The  parties  may,  by  special  convention,  add  to  this  legal 
obligation,  or  diminish  its  effect,  and  may  even  stipulate  that  the  ven- 
dor shall  be  liable  to  no  warranty. 

1628.  Although  it  be  stipulated  that  the  vendor  shall  be  liable  to 
no  warranty,  he  remains  bound  to  a  warranty  against  his  own  act ; 
any  contrary  agreement  is  void. 

1629.  In  the  same  case,  of  a  stipulation  of  no  warranty,  the  vendor 
remains  bound  to  return  the  price  to  the  purchaser  in  the  event  of 
eviction,  unless  the  buyer  knew,  when  he  bought,  the  danger  of  evic- 
tion, or  unless  he  bought  at  his  own  risk  and  peril. 

This  subject,  however,  is  more  fully  treated  ante^  Book  II.  Ch.  7, 
on  the  Nature  and  Effect  of  a  Sale  by  the  Civil  Law. 

SEGTIOK  m.  —  DIPUBD  WABRANTY  OF   QUALFTY. 

§  644.  The  maxim  of  the  common  law,  caveat  emptor^  is  the  general 
rule  applicable  to  sales,  so  far  as  quality  is  concerned.  The  buyer  (in 
the  absence  of  fraud)  purchases  at  his  own  risk,  unless  the  seller  has 
given  an  express  warranty,  or  unless  a  warranty  be  implied  from  the 
nature  and  circumstances  of  the  sale. 

1  Vol.  2,  p.  478, 12th  ed.  ^  Yente,  2  Part,  Cb.  1,  Sec  2,  No.  82. 
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circumstances  were  so  pecnliar  and  the  opinions  of  the  judges  so  litde 
in  accord,  that  the  case  has  not  much  value  as  a  precedent. 

§  639.  On  the  whole,  it  is  submitted  that,  since  the  decision  in 
Eichholz  V.  Banister,  the  rule  is  substantially  altered.  The  exceptions 
have  become  the  rule,  and  the  old  rule  has  dwindled  into  the  excep- 
tion, by  reason,  as  Lord  Campbell  said,  **  of  having  been  well  nigh 
eaten  away."  The  rule  at  present  would  seem  to  be  stated  more  in 
accord  with  the  recent  decisions  if  put  in  terms  like  the  following :  A 
sale  of  personal  chattels  implies  an  affirmation  by  the  vendor  that  ike 
chattel  is  his^  and  therefore  he  warrants  the  title,  unless  it  be  shown  by 
the  facts  and  circumstances  of  the  sale  that  the  vendor  did  not  intend 
to  assert  ownership,  but  only  to  tranrfer  such  interest  as  he  might  have 
in  the  chattel  sold. 

Eichholz  V,  Banister  was  on  the  money  counts,  and  therefore,  strictly 
speaking,  only  decides  that  the  price  paid  may  be  recovered  back  by 
the  buyer  on  the  failure  of  title  in  the  thing  sold ;  but  as  the  ratio 
decidendi  was  that  there  was  a  warranty  implied  as  part  of  the  eonr 
tracts  there  seems  no  reason  to  doubt  that  the  vendor  would  also  be 
liable  for  unliquidated  damages  for  breach  of  warranty. 

§  640.  Before  leaving  this  subject,  it  should  be  noted  that  in  Dick- 
enson V,  Naul,^  and  in  Allen  v.  Hopkins,^  it  was  decided  that  where  a 
party  had  bought  and  received  delivery  of  goods  from  one  not  entitled 
to  sell,  and  had  afterwards  paid  the  price  to  the  true  owner,  he  was 
not  liable  to  an  action  by  the  first  vendor  for  the  price ;  these  deci- 
sions being  directly  opposed  to  the  maidm  in  Noy,  quoted  (mtej 
p.  674. 

§  641.  In  America,  the  distinction  between  goods  in  possession  of 
the  vendor  and  those  not  in  possession,  so  decisively  repudiated  by 
Buller,  J.,  in  Pasley  v.  Freeman,^  and  by  the  judges  in  Eichholz  v. 
Banister,^  and  in  Morley  v,  Attenborough,^  seems  to  be  fully  upheld ; 
and  the  rule  there  is,  that  as  to  goods  in  possession  of  the  vendor  there 
is  an  implied  warranty  of  title  ;  ®  but  where  the  goods  sold  are  in  pos- 
session of  a  third  party  at  the  time  of  the  sale,  there  is  no  such  wa^ 
ranty,  and  the  vendee  buys  at  his  peril.^  And  in  the  note  of  the 
learned  editor  of  the  last  edition  of  Story  on  Sales,^  it  is  said  that 
*^  this  distinction  has  now  become  so  deeply  rooted  in  the  decisions  of 
Courts,  in  the  dicta  of  judges,  and  in  the  conclusions  of  learned  aathors 

1  4  B.  &  Ad.  ess.  1  CuHhing,  S73 ;  Burt  «.  Dewey,  40  N.  T. 

«  13  M.  &  W.  94.  483. 

*  3  T.  R.  58.  ''  Huntingdon    v.  Hall,  86  Maine,  501  ; 
^  17  C.  B.  N.  8.  708.  MtCoy  v.  Archer,  8  Barbour,  883;  Dnmr 

*  8  Ex-  500.  V,   Ainsworth,  9    Barbour,   619 ;  £dick  v. 
«  Bennett  v.  Bartlett,  6  Gush.  225;  Vib-  Grim,  10  Barbour,  445;  Long  v.  Hicking- 

bard  V.   Johnson,    19   Johnson,    78;    Gaae    bottom,  28  Miss.  772. 
V,  Hall,  24  Wendell,  102 ;    Dorr  v,  Fisher,        ^  §  357,  p.  436,  4th  ed. 
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and  commentators,  that  even  if  it  were  shown  to  be  misconceived  in  its 
origin,  it  could  not  at  this  day  be  easily  eradicated."  And  Kent  sus- 
tains this  view  of  the  law  of  the  United  States.^ 

§  642.  By  the  civil  law,  the  warranty  against  eviction  exists  in  all 
cases.  The  law  8  ff.  de  act.  empt.  gives  the  maxim  in  the  words  of 
Pomponius  as  follows :  **  Datio  possessionis  quce  a  venditore  fieri  debet 
talis  est  ut  si  quis  earn  possessionem  jure  avocaverit^  tradita  possessio 
nan  intelligatur.*^ 

Pothier  gives  the  rule  in  these  words  :  "  The  vendor's  obligation  is 
not  at  an  end  when  he  has  delivered  the  thing  sold.  He  remains 
responsible  after  the  sale,  to  warrant  and  defend  the  buyer  against 
eviction  from  that  possession.     This  obligation  is  called  warranty.'*^ 

§  643.  In  the  French  law,  so  deeply  implanted  is  the  obligation  of 
warranty  against  eviction,  that  it  exists  so  far  as  to  compel  return  of 
the  price,  even  though  it  has  been  expressly  agreed  that  there  shall  be 
no  warranty.  The  articles  of  the  Civil  Code  are  as  follows :  — 1625. 
The  warranty  due  by  the  vendor  to  the  purchaser  has  two  objects : 
firsts  the  peaceful  possession  of  the  thing  sold ;  secondly^  the  concealed 
defects  or  redhibitory  vices  of  the  thing. 

1626.  Although  at  the  time  of  sale  there  may  have  been  no  stipu- 
lation as  to  warranty,  the  seller  is  legally  bound  to  warrant  the  buyer 
against  suffering  total  or  partial  eviction  from  the  thing  sold,  or  from 
liens  asserted  on  the  thing  (charges  pr6tendues  sur  cet  objet),  and  not 
mentioned  at  the  time  of  the  sale. 

1627.  The  parties  may,  by  special  convention,  add  to  this  legal 
obligation,  or  diminish  its  effect,  and  may  even  stipulate  that  the  ven- 
dor shall  be  liable  to  no  warranty. 

1628.  Although  it  be  stipulated  that  the  vendor  shall  be  liable  to 
no  warranty,  he  remains  bound  to  a  warranty  against  his  own  act ; 
any  contrary  agreement  is  void. 

1629.  In  the  same  case,  of  a  stipulation  of  no  warranty,  the  vendor 
remains  bound  to  return  the  price  to  the  purchaser  in  the  event  of 
eviction,  unless  the  buyer  knew,  when  he  bought,  the  danger  of  evic- 
tion, or  unless  he  bought  at  his  own  risk  and  peril. 

This  subject,  however,  is  more  fully  treated  ante^  Book  II.  Ch.  7, 
on  the  Nature  and  Effect  of  a  Sale  by  the  Civil  Law. 

SEGTIOK  in.  —  DIPUBD  WABBANTY  OF  QUALFTY. 

§  644.  The  maxim  of  the  common  law,  caveat  emptor^  is  the  general 
rule  applicable  to  sales,  so  far  as  quality  is  concerned.  The  buyer  (in 
the  absence  of  fraud)  purchases  at  his  own  risk,  unless  the  seller  has 
given  an  express  warranty,  or  unless  a  warranty  be  implied  from  the 
nature  and  circumstances  of  the  sale. 

1  Vol.  2,  p.  478,  ISth  ed.  '^  Tente,  2  Part,  Ch.  1,  Sec  2,  No.  82. 
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A  representation  anterior  to  the  sale,  and  forming  no  part  of  the 
contract  when  made,  is,  as  already  shown  (ante^  p.  563),  no  warranty ; 
but  a  representation,  even  though  only  an  inducement  to  the  contract, 
and  forming  no  part  of  it,  will,  if  false  to  the  knowledge  of  the  vendor, 
be  a  ground  for  rescinding  the  contract  as  having  been  effected  through 
fraud. 

So  far  as  an  ascertained  specific  chattel,  already  exiBting^  and  which 
the  buyer  has  inspected^  is  concerned,  the  rule  of  caveat  emptor  admits 
of  no  exception  by  implied  warranty  of  quality.^ 

§  645.  But  where  a  chattel  is  to  be  made  or  supplied  to  the  order 
of  the  purchaser,  there  is  an  implied  warranty  that  it  is  reasonably  fit 
for  the  purpose  for  which  it  is  ordinarily  used,  or  that  it  is  fit  for  the 
special  purpose  intended  by  the  buyer,  if  that  purpose  be  communi- 
cated to  the  vendor  when  the  order  is  given,  as  is  shown  by  the  author- 
ities now  to  be  reviewed.  If  the  specific  existing  chattel,  however,  is 
sold  by  description,  and  does  not  correspond  with  that  description, 
the  vendor  fails  to  comply,  not  with  a  warranty  or  collateral  agree- 
ment, but  with  the  contract  itself,  by  breach  of  a  condition  precedent, 
as  explained  ante,^  p.  545.  This  was  strongly  exemplified  in  Josling  v. 
Kingsford,^  where  the  vendor  was  held  bound,  as  on  a  condition  pre- 
cedent, to  deliver  ''oxalic  acid,"  although  he  had  exhibited  the  bulk 
of  the  article  sold  to  the  buyer,  and  written  to  him  that  he  would  not 
warrant  its  strength,  in  order  to  ''  avoid  any  unpleasant  differences," 
and  suggested  to  him  to  make  a  fresh  examination  if  he  thought 
proper. 

§  646.  On  the  other  hand,  a  severe  application  of  the  rule  of  caveat 
emptor^  where  the  thing  sold  answers  the  description,  together  with  a 
lucid  statement  of  the  law,  and  the  distinction  between  warranty  of 
quality  and  description  of  the  thing,  may  be  found  in  the  decision  of 
the  Exchequer  of  Pleas,  delivered  by  Parke,  B.,  in  Barr  v.  Gibson.' 
The  defendant  sold  to  the  plaintiff,  on  the  21st  of  October,  1836, ''  all 
that  ship  or  vessel,  called  the  Sarah,  of  Newcastle,  &c.,"  covenanting 
in  the  deed-poll  by  which  the  conveyance  was  made,  that  he ''  had 
good  right,  full  power,  and  lawful  authority,"  to  sell.  It  turned  out 
that  the  ship,  which  was  on  a  distant  voyage,  had  got  ashore  on  the 
coast  of  Prince  of  Wales's  Island  on  the  18th  of  October,  eight  days 
before  the  sale :  on  a  survey,  on  the  14th,  it  was  recommended  that 
she  should  be  sold  as  she  lay,  because,  under  the  circumstances  of  the 
winter  coming  on,  and  the  want  of  facilities  and  assistance,  the  ship 
could  not  be  got  off  so  as  to  be  repaired  there ;  but  if  in  England  she 
might  easily  have  been  got  off.  At  the  sale,  on  the  24th  of  October, 
the  hull  produced  only  102.     Patteson,  J.,  left  it  to  the  jury  to  say 

1  Parkinson  v.  Lee,  2  East,  314;  Chanter        ^  is  o.  B.  N.  &  447 ;  32L.  J.  C.  P.  94. 
V,  Hopkins,  4  M.  &  W.  64,  and  cases  cited        *  3  M.  &  W.390. 
ante,  p.  564. 
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whether,  at  the  time  of  the  sale  to  the  plaintiff,  the  vessel  was  or  was 
not  a  eJnp^  or  a  mere  bundle  of  timber,  and  the  jury  found  she  was 
not  a  ship.  On  a  rule  to  set  aside  the  verdict,  which  was  thereupon 
given  for  the  plaintiff,  Parke,  B.,  said  (at  p.  399)  :  "  The  question  is 
not  what  passed  by  the  deed,  but  what  is  the  meaning  of  the  covenant 
contained  in  it." 

§  647.  '^  In  the  bargain  and  sale  of  an  existing  chattel,  by  which 
the  property  passes,  the  law  does  not  (in  the  absence  of  fraud)  imply 
any  warranty  of  the  good  quality  or  condition  of  the  chattel  so  sold. 
The  simple  bargain  and  sale,  therefore,  of  the  ship  does  not  imply  a 
contract  that  it  is  then  seaworthi/^  or  in  a  serviceable  condition  ;  and  the 
express  covenant  that  the  defendant  has  full  power  to  bargain  and 
sell,  does  not  create  any  further  obligation  in  this  respect.  But  the 
bargain  and  sale  of  a  chattel,  as  being  of  a  particular  description,  does 
imply  a  contract  that  the  article  sold  is  of  that  description  ;  for  which 
the  cases  of  Bridge  v.  Wain,^  and  Shepherd  v.  Kain,^  and  other  cases, 
are  authorities ;  and  therefore  the  sale  in  this  case  of  a  ship^  implies  a 
contract,  that  the  subject  of  *the  transfer  did  exist  in  the  character  of 
a  ship ;  and  the  express  covenant  that  the  defendant  had  power  to 
make  the  bargain  and  sale  of  the  subject  before  mentioned  must 
operate  as  an  express  covenant  to  the  same  effect.  That  covenant, 
therefore,  was  broken  if  the  subject  of  the  transfer  had  been,  at  the 
time  of  the  covenant,  physically  destroyed,  or  had  ceased  to  answer 
the  designation  of  a  ship ;  but  if  it  still  bore  that  character,  there  was 
no  breach  of  the  covenant  in  question,  although  the  ship  was  damaged^ 
unseaworthy,  or  incapable  of  being  beneficially  employed.  The  contract 
is  for  the  sale  of  the  subject  absolutely,  and  not  with  reference  to  col- 
lateral circumstances.  If  it  were  not  so,  it  might  happen  that  the 
same  identical  thing  in  the  same  state  of  structure,  might  be  a  ship  in 
one  place,  and  not  in  another,  according  to  the  local  circumstances 
and  conveniences  of  the  place  where  she  might  happen  to  be.  If  the 
contracting  parties  intend  to  provide  for  any  particular  state  or  condi- 
tion of  the  vessel,  they  should  introduce  an  express  stipulation  to  that 
effect.  .  .  .  We  are  of  opinion,  upon  the  evidence  given  on  the  trial, 
the  ship  did  continue  to  be  capable  of  being  transferred  as  such  at  the 
time  of  the  conveyance,  though  she  might  be  totally  lost  within  the 
meaning  of  a  contract  of  insurance.  .  .  .  Here  the  subject  of  the 
transfer  had  the  form  and  structure  of  a  ship,  although  on  shore,  with 
the  possibility,  though  not  the  probability,  of  being  got  off.  She  was 
still  a  ship,  though  at  the  time  incapable  of  being,  from  the  want  of 
local  conveniences  and  facilities,  beneficially  employed  as  such."  New 
trial  ordered.* 

§  648.  Of  implied  warranties  in  sales  of  chattels,  there  are  several 
recognized  by  law. 

1  1  Stark.  504.  *  See  cftses  cited  ante,  pp.  545  et  seq, 

3  5£.  &Ald.  240. 
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The  first  and  most  general  is,  that  in  a  sale  of  goods  by  sample,  the 
vendor  warrants  the  quality  of  the  bulk  to  be  equal  to  that  of  the 
sample.  The  rule  is  so  universally  taken  for  granted  that  it  is  hardly 
necessary  to  give  direct  authority  for  it.  The  cases  are  very  numer- 
ous in  which  it  has  been  applied  as  a  matter  of  course.  In  Parker  t. 
Palmer,^  Abbott,  C.  J.,  stated  it  in  this  language:  ^'  The  words  ^per 
sample,'  introduced  into  this  contract,  may  be  considered  to  have  the 
same  effect  as  if  the  seller  had  in  express  terms  warranted  that  the 
goods  sold  should  answer  the  description  of  a  small  parcel  exhibited  at 
the  time  of  the  sale."  And  in  Parkinson  v.  Lee,^  Lawrence,  J.,  in  a 
sale  of  hops  by  sample,  said,  that  the  contract  was  ^*  No  more  than  that 
the  bulk  should  agree  with  the  sample,"  and  the  latter  is  the  phrase 
used  by  the  judges,  passim. 

In  a  sale  of  goods  by  sample,  it  is  an  implied  condition,  as  shoivn 
ante^  p.  541,  that  the  buyer  shall  have  a  fair  opportunity  of  comparing 
the  bulk  with  the  sample ;  and  an  improper  refusal  by  the  vendor  to 
allow  this,  will  justify  the  buyer  in  rejecting  the  contract' 

§  649.  It  must  not  be  assumed  that  in  all  cases  where  a  sample  is 
exhibited,  the  sale  is  a  sale  '*  by  sample.  The  vendor  may  show  a 
sample,  but  decline  to  sell  by  it,  and  require  the  purchaser  to  inspect 
the  bulk  at  his  own  risk ;  or  the  buyer  may  decline  to  trust  to  the 
sample  and  the  implied  warranty,  and  require  an  express  warranty,  in 
which  case  there  is  no  implied  warranty,  for  "  expressum  facit  eestare 
taciturn.^*  * 

Thus,  in  Tye  v.  Pynmore,*  where  the  vendor  exhibited  a  sample  of 
*^  sassafras  wood,"  and  the  buyer  inspected  it,  and  had  skill  in  the  arti- 
cle, and  the  vendor  then  warranted  the  goods  to  be  **  fair  merchantable 
sassafras  wood,"  it  was  held  not  to  be  a  sale  by  sample  with  implied 
warranty,  but  a  sale  with  express  warranty. 

So  in  Gardiner  i;.  Oray,^  the  sale  was  of  waste  silk,  and  a  sample 
was  shown  ;  but  Lord  Ellenborough  said  it  was  not  a  sale  **  by  sam- 
ple." *^  The  sample  was  not  produced  as  a  warranty  that  the  bulk 
corresponded  with  it,  but  to  enable  the  purchaser  to  form  a  reasonable 
judgment  of  the  commodity." 

So  in  Powell  v.  Horton,^  where  a  sample  of  the  goods  sold  was  ex- 
hibited, but  the  written  contract  was  construed  to  contain  a  warranty 
that  they  should  be  ^^  Scott  and  Co.*s  mess  pork,"  it  was  held  not  to 
be  a  sale  ^'  by  sample,"  but  a  sale  with  express  warranty. 

So  also  have  we  seen  in  the  very  stringent  case  of  Josling  v,  Kings- 
ford,^  where  the  buyer  not  only  inspected  the  samples,  but  the  bulk ; 

1  4  B.  &  Aid.  3S7.  «  And  see  per  May,  O.  J.,  in  McMnHcn  r. 

s  2  East,  314.    See  per  Montague  Smith,  Helberg,  4  L.  R.  Ir.  100. 
J.,  in  Az^mar  v.  Casella,  L.  R.  2  C.  P.  446 ;        ^3  Camp.  462. 
and  per  Fitzgerald,  J.,  in  McMnllen  v.  Hel-        *  4  Camp.  144. 
berg,  4  L.  R.  Ir.  94,  at  p.  100.  7  2  Ring.  N.  C.  66S. 

•  Lorymer  v.  Smith,  1  B.  &  C.  1.  «  13  C.  B.  N.  S.  447  ;  32  L.  J.  C.  P.  94; 

and  see  Mody  v,  Gregson,  L.  R.  4  Ex.  49. 
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and  the  vendor  said  he  would  not  warrant  the  strength  of  the  ^*  oxalic 
acid*'  sold ;  yet  the  purchaser  was  held  not  bound  to  accept  the  article, 
because  by  adulteration  with  sulphate  of  magnesia,  a  defect  not  visible 
to  the  naked  eye,  the  article  had  lost  the  distinctive  character  required 
by  the  terms  of  the  written  contract,  to  wit,  that  of  being  '*  oxalic 
acid." 

§  660.  So,  on  the  other  hand,  where  the  sold  note  in  writing  was 
silent  as  to  quality,  the  buyer  was  not  permitted  by  Lord  EUenbor- 
ongh,^  to  show  that  a  sample  had  been  exhibited  to  him  before  he 
bought,  because  it  was  not  a  sale  ^^by  sample.*' 

In  Carter  v.  Crick,'  the  sale  was  by  sample  of  an  article  which  the 
vendor  called  seed  barley,  but  said  he  did  not  know  what  it  really  was, 
and  the  bulk  corresponded  with  the  sample.  Held,  that  the  buyer 
took  at  his  own  risk,  whether  it  was  seed  barley  or  some  other  kind  of 
barley,  the  vendor's  warranty  being  confined  to  a  correspondence  be- 
tween the  bulk  and  the  sample. 

In  Russell  v.  Nicolopulo,'  there  was  a  written  sale  in  London  of  a 
cargo  of  wheat  then  lying  in  Queenstown,  which  closed  with  these 
words :  **  The  above  cargo  is  accepted  on  the  report  and  samples  of 
Messrs.  Scott  and  Co.,  of  Queenstown."  Mellish,  in  arguing  a  demur- 
rer to  the  declaration,  insisted  that  this  clause  only  warranted  that  the 
report  of  Scott  and  Co.  was  a  genuine  report,  and  the  samples  the  gen- 
uine samples  taken  by  them,  but  was  not  a  warranty  either  that  the 
statements  in  the  report  were  true,  or  that  the  cargo  was  equal  to  the 
samples.  But  all  the  judges  held  that  the  true  meaning  of  the  clause 
was  that  the  samples  shown  to  the  buyer  were  really  samples  drawn 
from  the  cargo,  as  represented  in  the  report  of  Scott  and  Co.,  and  that 
the  bulk  corresponded  with  the  samples  so  drawn. 

§  650  a.  And  in  a  sale  of  guano,  where  the  buyer  had  asked  for  a 
^guaranteed  analysis  "  to  accompany  the  sample,  and  a  printed  analy- 
sis signed  by  the  vendor  had  been  sent  with  the  sample,  the  vendor 
was  held  to  have  warranted  not  only  that  the  bulk  was  equal  to  sam- 
ple, but  that  the  analysis,  at  the  time  it  was  made,  was  a  fair  analysis 
of  the  bulk  out  of  which  the  guano  was  supplied.^ 

A  curious  mistake  in  a  sale  by  sample  occurred  in  the  case  of  M egaw 
V.  Molloy,*  decided  by  the  Court  of  Appeal  in  Ireland  in  1878.  A 
corn-broker,  by  the  plaintiff's  instructions,  put  up  a  quantity  of  maize 
for  sale  by  auction.  Under  the  conditions  of  sale,  the  maize  was  to  be 
**Bold  as  it  now  lies  in  store  (sellers  being  irresponsible)."  The  ad- 
vertisement of  the  sale  also  announced  that  purchasers  were  required 

^  Meyer  p.  Everth,  4  Camp.  22.  whether  there  was  any  warranty  of  the  bulk 

*  4  fi.  &  N.  412 ;  28  L.  J.  Ex.  238.  being  equal  to  the  analysis. 

*  8  C.  B.  N.  S.  862.  *  2  L.  B.  Ir.  630,  G.  A. ;  and  see  ante,  p. 
^  Towenon  v.  Aspatria  Agricultural  So-  66,  on  mutual  mistake  as  to  the  snbjectHoiat- 

ciety,  27  L.  T.  N.  S.  276,  Ir.  Ex.  Ch.,  revers.    ter  of  the  contract, 
ing  Court  of  Exchequer  on  the  question 
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to  examine  bulk  for  themselyes,  as  sellers  would  accept  no  responsibS- 
ity.  In  the  auction-room  samples  of  the  maize  to  be  sold  were  handed 
about  in  bags  labelled  *'  Ex  Emma  Peasant,"  the  name  of  the  ship 
whose  cargo  the  plaintiff  had  directed  to  be  sold.  The  defendant,  who 
had  not  inspected  the  bulk,  became  the  purchaser,  but  afterwards  re- 
fused to  accept  delivery  of  the  cargo  on  account  of  its  inferior  quality. 
It  was  proved  that  the  sample  shown  at  the  sale  had  been  taken  by 
mistake,  not  from  the  cargo  of  the  ^^  Emma  Peasant,"  but  from  that 
of  the  ^^  Jessie  Parker,"  which  was  of  superior  quality.  The  plaintiff 
resold  the  maize,  '*  Ex  Emma  Peasant,"  and  sued  the  defendant  for 
the  loss  on  the  resale.  Held,  that  as  the  plaintiff  intended  to  sell  one 
bulk,  and  the  defendant  to  buy  another,  there  was  no  contract  between 
them ;  and  by  Christian,  L.  J.,  that,  assuming  a  contract  to  have  ex- 
isted, it  must  be  a  contract  for  the  purchase  of  that  cargo  of  which  a 
sample  had  been  shown  at  the  sale. 

§  651.  A  very  full  discussion  of  the  law  as  to  sales  by  samples  b 
found  in  Heilbutt  v.  Hickson,^  decided  on  the  5th  of  July,  1872 ;  and 
a  further  authority  on  the  subject  is  Couston  v.  Chapman,  tn/ra,  de- 
cided in  the  House  of  Lords  on  the  19th  of  the  same  month. 

In  Heilbutt  v.  Hickson,  the  plaintiffs,  merchants  in  London,  on  the 
80th  of  December,  1870,  contracted  in  behalf  of  correspondents  at 
Lille,  in  France,  with  the  defendants,  mant^acturers  of  shoes,  for  the 
purchase  of  30,000  pairs  of  back  army  shoes,  as  per  sample^  at  fonr 
shillings  and  eightpence  per  pair,  less  2^  per  cent,  discount,  to  be  de- 
livered free  at  a  wharf  in  weekly  quantities;  to  be  inspected  and  qtid' 
ity  approved  before  shipment ;  payment  in  cash  on  each  delivery.  Both 
parties  knew  that  the  shoes  were  required  for  the  French  army  for  a 
winter  campaign.     A  sample  shoe  was  deposited. 

The  plaintiffs  appointed  a  skilled  person  to  inspect  the  shoes  on 
their  behalf.  A  number  were  rejected,  but  a  large  nuniber  were 
inspected  and  approved.  On  the  inspection,  the  soles  were  not 
opened,  and  it  is  not  usual  to  open  them;  but  without  opening,  it 
could  not  be  known  of  what  substance  the  fillings  of  the  soles  had 
been  made. 

Before  the  first  delivery,  it  had  been  publicly  reported  that  a  con- 
tractor in  France  had  been  imprisoned  for  using  paper  as  fillings  for 
the  soles,  and  the  plaintiffs'  agent  at  the  wharf  asked  that  a  shoe 
might  be  cut  open  to  see  if  there  was  any  paper  in  the  sole ;  the  de- 
fendants' foreman  assented,  saying  that  the  plaintiff  might  cut  open  as 
many  as  they  pleased,  and  would  not  find  paper  in  any  of  them.  One 
shoe  was  accordingly  cut  open,  and  no  paper  was  found  in  it.  The 
plaintiffs'  evidence  also  went  to  show  that  many  assurances  had  been 
given  to  them  by  the  defendants  that  there  was  no  paper  in  the  soles 
of  the  shoes.     The  plaintiffs  accordingly  accepted  and  paid  for  4,950 

1  L.  R.  7  C.  P.  43S. 
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pairs,  which  were  shipped  to  destination  at  Lille,  where  they  arrived 
on  the  10th  of  February, 

In  the  meantime  the  plaintiffs  had  sent  in  advance  to  Lille  one 
pair,  which  was  there  cut  open  and  found  to  contain  pieces  of  paste- 
board as  fillings  of  the  soles.  This  was  communicated  to  the  defend- 
ants on  the  9th  of  February,  when  they  asserted  that  it  must  be  a 
mistake,  and  several  more  pairs  were  opened  and  found  not  to  contain 
paper.  The  sample  shoe  was  opened  at  the  same  time,  and  it  did  con- 
tain paper  in  the  sole.  Thereupon  several  of  the  cut  pairs  which  did 
not  contain  paper  fillings,  and  the  sample  shoe  which  did,  were  taken 
to  Lille  by  the  plaintiffs*  agent  (the  plaintiffs  having  in  the  meantime 
declined  to  receive  further  deliveries),  and  after  communication  with 
the  plaintiffs'  correspondent  at  Lille,  the  agent,  on  the  10th  of  Febru- 
ary, telegraphed  to  the  plaintiffs,  ^*  Pay  for  and  ship  all  of  Hickson's 
goods  ready  at  wharf  and  warehouse."  On  receipt  of  this  telegram 
the  plaintiffs  accepted  and  paid  for  a  further  quantity,  which  had  been 
inspected,  approved,  and  delivered  at  the  wharf,  but  which  they  had 
previously  declined  to  accept. 

The  defendants  knew  that  the  shoes  had  to  be  passed  by  the  French 
authorities,  and  that  the  sample  shoe  and  the  first  pair  sent  to  Lille 
had  been  found  to  contain  paper ;  and,  after  some  discussion,  they,  on 
the  13th  of  February,  signed  a  letter,  dated  on  the  11th  of  February, 
addressed  to  the  plaintiffs,  agreeing  to  take  back  any  shoes  that  might 
be  rejected  by  the  French  authorities  in  consequence  of  containing 
paper,  it  being  understood  that  they  could  not  'take  back  any  large 
number  if  paper  should  be  found  in  only  a  few  pairs. 

Upon  this  letter  being  given  to  the  plaintiffs,  they  accepted  and 
paid  for  further  deliveries,  amounting  to  over  12,000  pairs. 

On  the  26th  of  February,  information  was  received  that  some  of 
the  shoes  had  been  found  to  contain  paper ;  and  on  the  28th,  when 
the  entire  quantity  was  tendered  to  the  French  authorities,  some  were 
opened  and  found  to  contain  paper,  and  the  whole  were  rejected. 
They  were  sent  to  a  public  warehouse,  where  they  remained  depos- 
ited when  the  action  was  tried. 

From  subsequent  examination  of  a  number  of  the  shoes,  it  appeared 
that  a  lai^e  proportion  —  in  one  instance,  seventeen  out  of  eighteen 
pairs  examined,  and  in  another  instance  more  than  half  of  100  pairs 
taken  from  different  cases  —  were  found  to  contain  paper,  canvas 
shavings,  or  asphalte  roofing-felt  in  the  soles ;  and  other  similar  ex- 
aminations showed  the  same  result. 

The  jury  found  that  the  shoes  delivered  and  those  ready  for  deliv- 
ery were  not  equal  to  sample,  and  that  the  defects  could  not  have  been 
discovered  by  any  inspection  which  ought  reasonably  to  have  been  made. 
The  damages  were  assessed  under  the  direction  of  Brett,  J.,  and 
were  composed,  1st,  of  the  whole  costs  of  the  shoes,  with  freight. 
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charges,  and  insuranoe,  till  arrival  at  Lille ;  2dlj,  of  expenses  for 
cartage  and  warehouse  at  Lille ;  8dly,  of  loss  of  profit  on  the  quantity 
delivered  ;  and  4thly,  of  loss  of  profit  on  the  quantity  remaining  to  be 
delivered.  And  a  verdict  was  entered  for  the  whole,  amounting  to 
4,214/.  5s.y  leave  being  reserved  to  the  defendants  to  move  to  reduce 
the  damages  by  any  sum  that  the  Court  might  think  right. 

It  will  be  seen  by  this  statement  that  the  principal  questions  in- 
volved turned  upon  the  assessment  of  damages,  and  the  case  as  to  this 
point  will  be  again  referred  to  in  the  concluding  chapter  of  this  trea- 
tise ;  but  it  is  convenient  to  state  the  facts  here  fully,  in  order  to  avoid 
repetition,  and  then  to  extract  from  the  opinions  of  the  judges  the 
principles  applicable  to  the  subject  now  under  consideration. 

Bovill,  G.  J.,  delivered  the  judgment  of  the  Court,  and,  upon  the 
point  in  relation  to  the  sample  shoe,  said  :  ^^  It  was  contended  for  the 
defendants  that,  as  the  sample  shoe  contained  paper,  and  the  French 
government  would  have  rejected  the  shoes  if  they  had  been  precisely 
in  accordance  with  the  sample  in  that  respect,  the  damages,  and  es- 
pecially the  loss  of  profits,  did  not  result  from  the  breach  of  warranty 
in  the  shoes  not  being  equal  to  the  sample.  But  the  fact  of  the  im- 
proper fillings  in  the  sole  of  the  sample  shoe  wcu  a  hidden  d^eet^ 
and  appears  to  have  been  unknown  to  all  parties.  It  could  not  be 
seen  or  discovered  by  any  ordinary  examination  of  the  shoes,  and  the 
letter  of  the  11th  of  February  was  directed  expressly  to  the  point  of 
paper  being  in  the  shoes,  and,  in  our  opinion,  gave  the  right  to  reject 
the  shoes  on  that  ground,  and  entitles  the  plaintiffs  to  recover  the  lofis 
of  profit  which  would  have  accrued  if  the  shoes  had  been  accepted  by 
the  French  authorities." 

Sembhy  therefore,  that  if  a  mant^faeturer  agrees  to  furnish  goods 
according  to  sample,  the  sample  is  to  be  carmdered  as  if  free  from 
any  secret  defect  of  manufacture  not  discoverable  on  inspection^  and 
unknown  to  both  parties. 

The  judgment  of  the  Court  was  put  by  the  Chief  Justice  on  the 
interpretation  of  the  whole  contract  as  originally  made  and  as  subse- 
quently modified  by  the  letter  of  the  lltb  of  February ;  but  Brett, 
J.,  while  agreeing  in  the  judgment,  expressed  a  decided  opinion  that 
the  rights  of  the  plaintiffs  would  have  been  the  same  under  the  origi- 
nal bargain,  independently  of  the  letter,  and  he  made  the  following 
important  observations,  which  seem  to  be,  in  some  points,  justified  by 
the  decision  of  the  House  of  Lords,  in  Couston  v.  Chapman,  ti|/r^ 
and  by  Mody  v.  Gregson,  infra  (not  cited  in  Heilbutt  v.  Hickson) : 
^^  Besides  the  incidents  attaching  to  a  contract  of  sale  by  sample, 
which  have  been  enumerated  by  my  lord,  I  think  there  is  also  the  fol- 
lowing, that  such  contract  always  contains  an  implied  term  that  the 
goods  may^  under  certain  circumstances ^  be  returned  ;  that  such  term 
necessarily  contains  certain  varying  or  alternative  applications^  and 
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amongst  them  iiie  following,  —  that  \f  the  time  of  inspection^  as  agreed 
on,  be  subsequeTU  to  the  time  agreed  for  the  delivery  of  the  goodsy  or  if 
the  place  of  inspection^  as  agreed  upon^  be  different  from  the  place  of 
delivery y  the  purchaser  may^  upon  inspection  at  such  time  and  place^ 
if  the  goods  are  not  equal  to  the  sample^  return  them  then  and  thebe 
on  the  hands  of  the  seller.^  .  .  .  The  defect  in  the  shoes  was  the  con- 
sequence of  acts  of  the  defendants'  servants,  the  defendants  being  the 
manufacturers  of  the  goods,  and   the  defect,  though  known  to  the 
defendants'  servants,  was  a  secret  defect  not  discoverable  by  any  rea- 
sonable exercise  of  care  or  skill  on  an  inspection  in  London.     By  the 
necessary  inefficacy  of  the  inspection  in  London  —  an  inefficacy  caused 
by  this  kind  of  fault,  viz.,  a  secret  defect  of  manufacture  which  the 
defendants'  servants  committed,  —  the  apparent  inspection  in  London 
could  be  of  no  more  practical  effect  than  no  inspection  at  all.     If  it 
could  be  of  no  practical  effect,  there  could  not  be  any  effective,  and 
therefore  any  real  practical  inspection  until  an  inspection  at  Lille.  .  .  • 
The  apparent  inspection  in  London  being,  then,  by  the  act  of  the  de- 
fendants^ servants^  no  inspection  at  all,  and  consequently  a  real  inspec- 
tion at  Lille  being,  by  the  act  of  defendants'  servants,  the  first  possi- 
bly effective  inspection,  it  seems  to  me  that  such  inspection  was,  by 
the  acts  of  persons  for  whose  acts  the  defendants  are  responsible,  sub- 
stituted for  the  first  inspection  stipulated  by  the  contract,  and  that 
the  rights  of  the  plaintiffs  accrued  upon  that  inspection  as  if  it  were 
the  first,  and  therefore  they  were  entitled  to  throw  the  shoes  upon  the 
hands  of  the  defendants  at  LilleJ'^ 

§  652.  In  Couston  v.  Chapman,^  the  respondent  Chapman,  who  was 
plaintiff  in  the  Court  below,  sold  to  Couston,  at  public  auction,  vari- 
ous lots  of  wine,  as  per  sample^  on  the  19th  of  March,  1870,  and  the 
delivery  was  completed  on  the  11th  of  April.  The  purchasers  had  the 
wijae  examined,  and  on  the  31st  of  May  wrote  to  say  that  they  were 
*^  agreeable  to  pay  for  the  rest  of  the  goods,"  but  objected  to  two  lots, 
for  which  they  would  pay  *'  when  supplied  according  to  the  sample  ; " 
and  they  added  that  they  **  considered  themselves  entitled  to  the  dif- 
ference between  the  price  of  purchase  and  the  price  at  which  they 
could  be  bought  in  the  market."  The  vendors  rejected  this  proposal. 
Further  discussion  ensued,  but  notliing  was  done  till  the  13th  of  June, 
when  action  was  brought.  The  purchaser  had  kept  all  the  lots  of 
wine,  and  had  paid  for  none  of  them  when  the  action  was  brought. 
He  was,  of  course,  condemned  to  pay  for  the  whole,  and  it  was  stated 
in  the  various  opinions  given,  — 
1st,  that  the  sale  of  each  lot  was  a  separate  contract. 
2d,  that,  although  it  was  clearly  proved  that  the  quality  of  the  two 

^  Affirmed  and  restated  bj  Brett,  J.,  in  hu        *  L.  R.  S  Sc.  App.  250. 
jodgment  in  Grimoldby  v.  Wells,  L.  R.  10 
C.  P.  at  p.  396 ;  Tide  post,  p.  592. 
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lots  objected  to  was  inferior  to  sample,  the  purchaser  was  bound  to  a 
^  timeous  rejection  and  return  of  the  goods  if  unwilling  to  keep 
them." 

8d,  that,  if  the  vendor  will  not  acquiesce  in  the  rejection,  the  pur- 
chaser ought  to  place  the  goods  in  neutral  custody,  giving  notice  to 
the  vendor. 

4th,  that  the  purchaser  has  no  right  to  hold  to  the  contract  and  ask 
for  other  goods  than  those  which  he  rejects. 

Lord  Chelmsford  said :  *^  Reference  has  been  made  to  the  differ- 
ence between  the  law  of  England  and  that  of  Scotland  as  to  the 
right  of  a  purchaser  to  rescind  a  contract,  and  therefore  I  will  say  a 
few  words  on  that  subject 

^^  In  England,  if  goods  are  sold  by  sample,  and  they  are  delivered 
and  accepted  by  the  purchf^er,  he  cannot  return  them  ;  but  if  he  has 
not  completely  accepted  them,  that  is,  if  he  has  taken  the  delivery 
conditionally,  he  has  a  right  to  keep  the  goods  a  sufficient  time  to  en- 
able him  to  give  them  a  fair  trial,  and  if  they  are  found  not  to  corre- 
spond with  the  sample,  he  is  then  entitled  to  return  them. 

*^  As  I  understand  the  law  of  Scotland,  although  the  goods  have 
been  accepted  by  the  purchaser,  yet  if  he  find  that  they  do  not  corre- 
spond with  the  sample,  he  has  an  absolute  right  to  return  them. . . . 

"  With  regard  to  the  wine  not  corresponding  with  the  sample,  there 
can  be  no  doubt  whatever  that  large  quantities  of  the  wine  in  both 
lots  was  utterly  bad,  and  could  in  no  way  whatever  be  said  to  conform 
to  the  sample;  and,  therefore,  upon  the  discovery  of  that  fact,  the 
appellants  had  a  clear  right  not  (as  appeared  to  be  contended  in  the 
course  of  the  argument)  to  retain  the  good  wine  and  return  the  bad^ 
but  to  rescind  the  contract  for  those  lots  altogether.  The  contracts 
being  entire /or  each  lot^  the  only  way  in  which  the  appellants  could 
discharge  themselves  from  their  obligation  was  by  returning  or  offer- 
ing to  return  the  whole  of  [each  of]  the  lots." 

His  lordship  then  held  that  there  had  been  improper  delay,  because 
the  condition  of  the  wine  could  have  been  discovered  in  the  course  of 
a  week :  and  then  went  on  to  say  :  "  Where  a  party  desires  to  rescind 
a  purchase  upon  the  ground  that  the  quality  of  the  goods  does  not 
correspond  with  the  sample,  it  is  his  duty  to  make  a  distinct  offer  to 
return^  or^  infact^  to  return  the  goods^  hy  stating  to  the  vendor  that  the 
goods  are  at  his  risk^  that  they  no  longer  belong  to  the  purchaser^  that 
the  purchaser  rejects  them^  that  he  throws  them  back  on  the  vendor^t 
handsy  and  that  the  contract  is  rescinded.^^ 

§  662  a.  In  Grimoldby  v.  Wells,^  the  Court  of  Common  Pleas  laid 
down  the  rule  that  the  buyer  is  under  no  obligation  either  to  return 
or  to  offer  to  return  goods  to  the  seller,  or  to  place  them  in  neutral 

^  L.  R.  10  C.  P.  391 ;  and  see  the  dicta  of  Martin  and  Bramwell,  BB.,  in  Liif7  v.  Mon- 
flet,  5  H.  &  N.  223,  at  p.  233. 
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custody,  when,  upon  inspection,  the  bulk  proves  to  be  inferior  to 
sample ;  it  is  sufficient  for  him  to  give  clear  notice  to  the  seller  that  he 
rejects  the  goods,  and  that  they  are  at  the  seller's  risk,  and  it  then 
rests  with  the  seller  to  remove  them.  The  Court  explained  Lord 
Chelmsford's  meaning,  in  the  above-cited  passage  from  his  judgment 
in  Couston  v.  Chapman,  to  be,  not  that  the  buyer  was  bound  to  return 
or  to  offer  to  return  the  goods,  but  that  he  might  have  effectually  de- 
clared his  intention  of  rejecting  them  in  either  of  those  ways. 

Brett,  J.,  adhered  to  the  opinion  which  he  had  before  expressed  in 
Heilbatt  v.  Hickson  (^ante^  p.  688).  ^*  The  defendant  has  a  right  to 
inspect  the  goods,  and  it  seems  to  me  that  where  the  sale  is  by  sample, 
and  inspection  is  to  be  at  some  place  after  delivery,  the  true  proposi- 
tion is,  that  if  the  purchaser  on  such  inspection  finds  the  goods  are,  in 
fact,  not  equal  to  sample,  he  has  a  right  to  reject  them  then  and  there, 
and  is  not  bound  to  do  more  than  reject  them.  There  are  several 
modes  in  which  he  may  reject  them.  .  .  .  He  may,  in  fact,  return 
them,  or  offer  to  return  them ;  but  it  is  sufficient,  I  think,  and  the 
more  usual  course  is,  to  signify  his  rejection  of  them  by  stating  that 
the  goods  are  not  according  to  contract,  and  they  are  at  the  vendor's 
risk.  No  particular  form  is  essential;  it  is  sufficient  if  he  does  any 
unequivocal  act  showing  that  he  rejects  them." 

As  to  the  effect  of  a  sale,  per  sample,  in  modifying  the  implied  war- 
ranty that  goods  are  merchantable,  the  case  of  Mody  v.  Gregson,  infra^ 
p.  602,  may  be  consulted. 

§  653.  In  the  case  of  Barnard,  appellant,  v.  Kellogg,  respondent,^ 
decided  by  the  Supreme  Cour);  of  the  United  States,  in  December, 
1870,  the  facts  were  these.  The  appellant,  a  commission  merchant, 
residing  in  Boston,  placed  a  lot  of  foreign  wool  received  from  a  ship- 
per in  Buenos  Ayres,  and  on  which  he  had  made  advances,  in  the 
hands  of  brokers  for  sale,  with  instructions  not  to  sell  unless  the  pur- 
chaser  came  to  Boston  and  examined  the  wool  for  himself.  The 
brokers  sent  to  the  respondents,  who  resided  in  Hartford,  in  the  State 
of  Connecticut,  at  their  request,  samples  of  the  wool,  and  the  latter 
offered  to  purchase  it  at  50  cents  a  pound,  all  round,  if  equal  to  the 
samples  furnished^  And  this  offer  was  2LQce]^ted^  provided  that  the  re- 
spondents examined  the  wool  on  the  succeeding  Monday^  and  reported 
on  that  day  whether  or  not  they  would  take  it.  The  respondents  agreed 
to  this,  and  went  to  Boston  and  examined  four  bales  in  the  brokers' 
office,  as  fully  as  they  desired,  and  were  offered  an  opportunity  to  ex- 
amine all  the  bales  and  to  have  them  opened  for  inspection.  They 
declined  to  do  this,  and  concluded  the  purchase.  Some  months  after- 
wards, on  opening  the  bales,  it  was  found  that  some  were  falsely  and 
deceitfully  packed,  by  placing  in  the  interior  rotten  and  damaged  wool 
and  tags,  concealed  by  an  outer  covering  of  fleeces  in  good  condition. 

1  10  Wall.  388. 
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The  pnrchasers,  therefore,  demanded  iDdemnity  for  the  loss,  and  it 
was  conceded  that  the  vendor  had  acted  in  good  faith  and  knew  noth- 
ing of  the  false  packing  of  the  bales. 

On  action  brought  by  the  respondents  there  were  three  counts:  1, 
upon  sale  by  sample  ;  2,  upon  a  promise,  express  or  implied,  that  the 
bales  should  not  be  falsely  packed ;  8,  upon  a  promise,  express  or  im- 
plied, that  the  inside  of  the  bales  should  not  differ  from  the  samples 
by  reason  of  false  packing.  It  was  held  in  the  lower  Court  that  there 
was  no  express  warranty  that  the  bales  not  examined  should  corre- 
spond with  those  exhibited  at  the  brokers'  office,  and  that  the  law, 
under  the  circumstances,  would  not  imply  a  warranty ;  but  that,  as 
matter  of  fact,  the  examination  of  the  interior  of  the  bulk  of  bales  of 
wool  generally,  put  up  like  these,  is  not  customary  in  the  trade,  and, 
though  possible,  would  be  yery  inconvenient,  attended  with  great 
labour  and  delay,  and  for  these  reasons  impracticable ;  that  by  the 
custom  of  merchants  and  dealers  in  foreign  wools,  in  Boston  and  Neir 
York,  the  principal  markets  of  the  country  where  such  wool  is  sold, 
there  is  an  implied  warranty  against  false  packing,  and  that  as  matter 
of  law  the  custom  was  binding  on  the  parties  to  this  contract ;  and 
judgment  was  given  for  the  purchaser.  But  the  judgment  was  re- 
versed on  appeal,  the  Supreme  Court  holding, — 

1st.  That  the  sale  was  not  by  sample,  as  shown  by  the  fact  that  the 
purchaser  went  to  Boston  to  inspect  the  goods  for  himself,  —  which 
was  unnecessary  if  the  sale  was  by  sample,  —  and  had  assented  to  the 
condition  that  the  sale  was  only  to  take  place  after  his  own  examina- 
tion of  the  goods. 

2d.  That  by  the  rule  of  the  common  law,  where  a  purchaser  inspects 
for  himself  the  specific  goods  sold,  and  there  is  no  express  warranty, 
and  the  seller  is  guilty  of  no  fraud,  and  is  neither  the  manufacturer  nor 
grower  of  the  goods  sold,  the  maxim  of  caveat  emptor  applies. 

Sd.  That  inasmuch  as  the  law  in  such  a  case  implies  no  warranty 
of  quality,  evidence  of  custom  that  such  warranty  is  implied  is  inad- 
missible, and  the  custom  or  usage  is  invalid  and  void,  especially  so  in 
the  case  before  the  Court,  as  the  parties  were  shown  to  have  had  no 
knowledge  of  the  custom,  and  could  not  have  dealt  with  reference 
to  it. 

§  654.  Where  an  average  sample  was  taken  of  a  large  quantity  of 
goods  (beans)  contained  in  a  number  of  packages,  by  drawing  samples 
from  many  of  the  packages  and  then  mixing  them  together,  it  was 
held  by  the  Court  of  Appeals  of  the  State  of  New  York,  in  Leonard 
•v.  Fowler,^  that  the  purchaser  could  not  reject  any  of  the  packages  on 
•the  ground  that  they  were  inferior  to  the  average,  nor  recover  for  the 
difference  in  value  on  that  ground  ;  that  the  true  test  was  whether, 
if  the  contents  of  all  the  packages  were  mixed  together,  the  qoal- 

i  44  N.  Y.  2S9. 
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ity  of  the  bnik  so  formed  was  equal  to  that  of  the  average  sample 
drawn. 

And,  in  Massachusetts,  evidence  was  held  admissible  to  prove  a  cus* 
torn  that,  upon  a  sale  of  berries  in  bags  by  sample,  the  sample  repre- 
sented the  average  quality  of  the  entire  lot,  and  not  the  average  qual- 
ity of  the  amount  contained  in  each  bag  taken  separately.^ 

§  655.  An  implied  warranty  may  result  from  the  usage  of  a  partic- 
ular trade.  Thus,  in  Jones  t;.  Bowden,^  it  was  shown  that  in  auction 
sales  of  certain  drugs,  as  pimento,  it  was  usual  to  state  in  the  cata- 
logue whether  they  were  sea-damaged  or  not,  and,  in  the  absence  of  a 
statement  that  they  were  sea-damaged,  they  would  be  assumed  to  be 
free  from  that  defect.  The  Court  held  on  this  evidence  that  freedom 
from  seardamage  was  an  implied  warranty  in  the  sale.  And  Heath,  J., 
in  that  case  mentioned  a  Nisi  Prius  decision  by  himself,  that  where 
sheep  were  sold  as  stock,  there  was  an  implied  warranty  that  they 
were  sound,  proof  having  been  given  that  such  was  the  custom  of  the 
trade  ;  and  said  that  this  ruling  was  not  questioned  when  the  case  was 
argued  before  the  King's  Bench.  The  case  referred  to  by  the  learned 
judge  was  probably  Weall  v.  King,^  decided  on  a  different  point. 

§  656.  In  a  sale  of  goods  by  description,  where  the  buyer  has  not 
inspected  the  goods,  there  is,  in  addition  to  the  condition  precedent 
that  the  goods  shall  answer  the  description,  an  implied  warranty  that 
they  shall  be  saleable  or  merchantable.  The  rule  was  first  clearly 
stated  by  Lord  Ellenborough  in  Gardiner  tf.  Gray,*  where  the  defend- 
ant made  a  sale  of  twelve  bags  of  *^  waste  silk."  The  declaration  con- 
tained a  count  alleging  a  sale  by  sample,  but  on  this  the  proof  failed. 
There  were  other  counts,  charging  the  promise  to  be  that  the  silk 
should  be  of  a  good  and  merchantable  quality.  Lord  Ellenborough 
said:  ^^  Under  such  circumstances  the  purchaser  has  a  right  to  expect 
a  saleable  article^  answering  the  description  in  the  contract.  Without 
any  particular  warranty,  this  is  an  implied  term  in  every  such  con- 
tract. Where  there  is  no  opportunity  to  inspect  the  commodity^  the 
marim  of  caveat  emptor  does  not  apply.  He  cannot,  without  a  war^ 
ranty,  insist  that  it  shall  be  of  any  particular  quality  or  fineness,  but 
the  intention  of  both  parties  must  be  taken  to  be  that  it  shall  be  sale- 
able in  the  market  under  the  denomination  mentioned  in  the  contract 
between  them.  The  purchaser  cannot  be  supposed  to  buy  goods  to 
lay  them  on  a  dunghill." 

§  657.  This  rule  has  been  followed  in  a  long  series  of  decisions,^  and 
the  law  on  the  subject  was  reviewed,  and  the  cases  classified,  in  Jones 

1  Schnitzer  v.  Oriental  Print  Works,  114  Fidgeon,  4  Camp.  169  ;  6  Taunt.  108;  Brown   . 

MaM.  123.  V.  Edgington,  2  M.  &  G.  279;  Shepherd  v, 

«  4  Tnant.  S47.  Pybua,  8  M.  &  G.  868;  Camac  v,  Warriner, 

*  12  East,  452.  1  C.  B.  356 ;  Stancliffe  v,  Clarke,  7  Ex.  439 ; 

*  4  Gump.  144.  Bfgge  i;.  Parkinson,  7  H.  &  N.  955 ;  31  L.  J. 

*  Jones  r.  Bright,  5  Biog.  533 ;  Laing  o.  Ex.  301,  in  Ex.  Ch. 
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V.  Just,^  decided  in  the  Queen's  Bench,  in   February,  1868.     The 
plaintifiFs  in  that  case  bought  from  the  defendant  certain  *^  bales  Ma- 
nilla hemp,"  expected  to  arrive  on  ships  named.     The  vessels  arrived, 
and  the  hemp  was  delivered,  damaged,  so  as  to  be  nnmerchantable, 
but  being  still  properly  described  as  Manilla  hemp.     Held^  that  the 
vendor  was  liable,  and  that  in  such  a  sale  the  goods  must  not  only  an- 
swer the  description,  but  must  be  saleable  or  merchantable  under  that 
description.      Mellor,  J.,  in  delivering  the  judgment,  reviewed  the 
whole  of  the  decisions,  giving  this  as  the  result :  *^  The  cases  which 
bear  on  the  subject  do  not  appear  to  be  in  conflict  when  the  circum- 
stances of  each  are  considered.     They  may,  we  think,  be  classified  aa 
follows :  First.  —  Where  goods  are  in  esse^  and  may  be  inspected  by 
the  buyer,  and  there  is  no  fraud  on  the  part  of  the  seller,  the  maxim 
caveat  emptor  applies,  even  though  the  defect  which  exists  in  them  ia 
latent,  and  not  discoverable  on  examination,  at  least  where  the  seller 
is  neither  the  grower  nor  manufacturer.     Parkinson  v.  Lee,  2  East, 
314.     The  buyer  in  such  a  case  has  the  opportunity  of  exercising  hia 
judgment  upon  the  matter ;  and  if  the  result  of  the  inspection  be  un- 
satisfactory, or  if  he  distrusts  his  own  judgment,  he  may  if  he  chooses 
require  a  warranty.     In  such  a  case  it  is  not  an  implied  term  of  the 
contract  of  sale  that  the  goods  are  of  any  particular  quality  or  are  mer- 
chantable.    So  in  the  case  of  a  sale  in  a  market  of  meat,  which  the 
buyer  had  inspected,  but  which  was  in  fact  diseased,  and  unfit  for  food, 
although  that  fact  was  not  Apparent  on  examination,  and  the  seller  was 
not  aware  of  it,  it  was  held  that  there  was  no  implied  warranty  that  it 
was  fit  for  food,  and  that  the  maxim  caveat  emptor  applied.     Emmer- 
ton  V.  Matthews,  7  H.  &  N.  686;  81  L.  J.  Ex.  139.     Secondly.-- 
Where  there  is  a  sale  of  a  definite  existing  chattel  specifically  described, 
the  actual  condition  of  which  is  capable  of  being  ascertained  by  either 
party,  there  is  no  implied  warranty.     Barr  v,  Gibson,  3  M.  &  W.  390. 
Thirdly.  —  Where  a  known,  described,  and  defined  article  is  ordered 
of  a  manufacturer,  although  it  is  stated  to  be  required  by  the  purchaser 
for  a  particular  purpose,  still,  if  the  known,  defined,  and  described 
thing  be  actually  supplied,  there  is  no  warranty  that  it  shall  answer 
the  particular  purpose  intended  by  the  buyer.     Chanter  v.  Hopkins,  4 
M.  &  W.  399  ;  Ollivant  v.  Bayley,  6  Q.  B.  288.     FouHUy.  —  Where 
a  manufacturer  or  a  dealer  contracts  to  supply  an  article  which  he 
manufactures  or  produces,  or  in  which  he  deals,  to  be  applied  to  a  par- 
ticular purpose,  so  that  the  buyer  necessarily  trusts  to  the  judgment 
or  skill  of  the  manufacturer  or  dealer,  there  is  in  that  case  an  implied 
term  of  warranty  that  it  shall  be  reasonably  fit  for  the  purpose  to 
which  it  is  to  be  applied.     Brown  v.  Edgington,  2  M.  &  6.  279; 
Jones  V.  Bright,  5  Bing.  533.     In  such  a  case  the  buyer  trusts  to  the 
manufacturer  or  dealer,  and  relies  upon  his  judgment,  and  not  upon 

1  L.  R.  3  Q.  B.  197;  37  L.  J.  Q.  B.  89. 
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his  own.^  Fifthly,  —  Where  a  manufacturer  undertakes  to  supply 
goods  manufactured  by  himself,  or  in  which  he  deals,  but  which  the 
vendee  has  not  had  the  opportunity  of  inspecting,  it  is  an  implied  term 
in  the  contract  that  he  shall  supply  a  merchantable  article.  Laing  v, 
Fidgeon,  4  Camp.  169 ;  6  Taunt.  108.  And  this  doctrine  has  been 
held  to  apply  to  the  sale  by  the  builder  of  an  existing  barge,  which 
was  afloat,  but  not  completely  rigged  and  furnished ;  there,  inasmuch 
as  the  buyer  had  only  seen  it  when  built,  and  not  during  the  course  of 
the  building,  he  was  considered  as  having  relied  on  the  judgment  and 
skill  of  the  builder  that  the  barge  was  reasonably  fit  for  use.  Shep- 
herd V.  Pybus,  8  M.  &  G.  868." 

§  658.  Inl^he  same  case  the  learned  judge  explained  the  ratio  deci- 
dendi of  Tarner  v.  Mucklow,^  decided  by  himself  at  Liverpool,  in  1862, 
and  in  which  his  ruling  had  been  affirmed  by  the  Exchequer  of  Pleas. 
That  was  a  sale  of  a  boat-load  of  ^^  spent  madder,'*  being  refuse  of 
madder  roots  that  the  vendors  had  used  in  dyeing  goods,  and  which 
lay  in  a  heap  in  their  yard,  open  to  vendee's  inspection  if  he  chose  to 
avail  himself  of  it.  On  this  ground,  and  because  the  vendors  did  not 
manufacture  it  for  sale,  it  was  held  that  there  was  no  implied  warranty 
of  quality. 

§  659.  But  in  Bull  v.  Robinson,^  it  was  held  that  this  warranty  only 
extended  to  the  condition  of  the  goods  when  they  leave  the  vendor's 
possession,  and  that,  in  the  absence  of  express  stipulation,  he  is  not  lia- 
ble for  any  deterioration  of  quality  rendering  them  unmerchantable  at 
the  place  of  delivery,  if  such  deterioration  result  necessarily  from  the 
transit.  The  case  was  that  of  a  sale  of  hoop-iron,  to  be  sent  from 
Staffordshire,  the  place  of  making  it,  to  Liverpool,  where  the  buyer 
ordered  it  to  be  delivered  in  January  and  February.  The  iron  was 
clean  and  bright  when  it  left  the  vendor's  premises  to  be  forwarded  by 
canal  boats,  vessels,  and  carts,  and  was  rusted  before  it  reached  Liver- 
pool, but  not  more  so  than  was  the  necessary  result  of  the  transit. 
Heldt  that  the  vendor  was  not  responsible  if  it  thereby  became  unmer- 
chantable when  received  in  Liverpool. 

§  660.  In  Gower  v.  Van  Dedalzen,^  an  attempt  was  made  to  extend 
this  implied  warranty  to  the  packages  or  vessels  in  which  the  merchan- 
dize was  contained.  The  dispute  arose  out  of  a  sale  of  a  cargo  of  oil, 
alleged  in  the  declaration  to  be  good  merchantable  Gallipoli  oil,  the 
said  cargo  consisting  of  240  casks^  and  the  defendant  pleaded  that  the 
casks  ^^  were  not  well  seasoned  and  proper  casks  for  the  purpose  of  con- 
taining good  merchantable  Gallipoli  oil,  according  to  the  terms  and 

1  See  BandaU  v,  Kewson,  2  Q.  B.  D.  102,        >  8  Jar.  N.  S.  870 ;  6  L.  T.  N.  S.  690. 
C.  A.,  post,  pi  598.    See,  also,  Johnson  v.        *  10  Ex.  342;  24  L.  J.  Ex.  165. 
Rajlton,  7  Q.  B.  D.  438,  C.  A.,  ante,  pp.  59        «  3  Bing.  N.  C.  717. 
and  550,  as  to  an  implied  warranty  hy  a  man- 
niactnrer  that  the  goods  are  his  own  make. 
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ivithin  the  true  intent  and  meaning  of  the  agreement."  On  special 
demurrer,  held  ill,  Tindal,  C.  J.,  saying,  however,  "I  can  conceive 
cases  in  which  the  state  of  the  receptacle  of  the  article  sold  might 
furnish  a  defence ;  as  if  it  were  a  pipe  of  wine  in  bottles,  with  the 
cork  of  every  bottle  oozing :  but  in  such  case  the  plea  would  be  that 
the  wine  was  not  in  a  merchantable  state." 

§  661.  If  a  man  buy  an  article  for  a  particular  purpose  made 
known  to  the  seller  at  the  time  of  the  contract,  and  rely  upon  the  skill 
or  judgment  of  the  seller  to  supply  what  is  wanted,  there  is  an  implied 
warranty  that  the  thing  sold  will  be  fit  for  the  desired  purpose ;  cditer 
if  the  buyer  purchases  on  his  own  judgment. 

This  rule  was  stated  by  Tindal,  C.  J.,  in  Brown  v.  Bdgington,^  to 
be  the  result  of  the  authorities  as  they  then  stood.  Jones  v.  Bright' 
had  previously  settled  the  rule  that  a  manufacturer  impliedly  war- 
ranted an  article  sold  by  him  to  be  fit  for  the  purpose  stated  by  the 
buyer  to  be  intended ;  and  Chanter  v.  Hopkins  ^  had  settled  that 
where  the  buyer  had  bought  a  specific  article  from  the  manufacturer 
on  his  own  judgment,  believing  it  would  answer  a  particular  purpose, 
he  was  bound  to  pay  for  it,  although  disappointed  in  the  intended 
use  of  it.  In  Brown  v.  Edgington,^  the  judges  all  intimated  that  there 
was  no  difference  in  the  case  of  a  sale  by  a  manufacturer  or  any  other 
vendor  in  such  cases ;  but  the  point  was  not  necessary  to  the  decision 
of  the  controversy  then  before  the  Court,  for  the  vendor  bad  under- 
taken to  have  the  goods  manufactured  for  the  purpose  needed  by  the 
buyer.^ 

§  661  a.  The  warranty  extends  to  latent  defects  unknown  to  and 
even  undiscoverable  by  the  vendor  which  render  the  article  sold  unfit 
for  the  purpose  intended.  Thus,  in  Randall  v.  Newson,^  the  defend- 
ant, a  carriage-builder,  supplied  a  pole  for  the  plaintiff's  carriage, 
which  broke  when  the  plaintiff  was  driving,  in  consequence  of  wbidi 
his  horses  were  injured.  The  jury  found  that  the  pole  was  not  rea- 
sonably fit  and  proper  for  the  carriage,  at  the  same  time  absolving  the 
defendant  from  any  negligence,  but,  acting  under  a  misapprehension, 
they  assessed  the  damages  at  the  value  of  the  pole  only.  Held^  by  the 
Court  of  Appeal,  that  the  defendant  must  be  taken  to  have  warranted 
the  pole  to  be  reasonably  fit  for  the  particular  purpose,  and  that  it  whs 
immaterial  that  the  fracture  was  caused  by  a  latent  defect  in  the  wood 


1  2  M.  &  6.  279. 

>  5  Bing.  53d. 

»  4  M.  &  W.  399 ;  followed  bj  the  Q.  B. 
in  OlHvant  v,  Bajley,  5  Q.  B.  288. 

«  2  M.  &  G.  279.  See,  also.  Laing  v.  Fid- 
geon,  6  Taunt.  108;  Gray  v.  Cox,  4  B.  &  C. 
108 ;  Okcll  V.  Smith,  1  Stark.  107 ;  Gardiner 
0.  Gray,  4  Camp.  144 ;  Blnett  v.  Osborne,  1 
Stark.  384. 

^  See  aothoriticB  in  preceding  note.    See, 


also,  the  observations  of  the  judges  on  this 
general  principle,  in  Readhead  c.  Midland 
Railway  Co.  L.  R.  2  Q.  B.  412  ;  and  the  is- 
marks  of  Brett,  J.  A.,  thereon  in  Randall  r. 
Newson,  2  Q.  B.  D.  at  pp.  110,  111 ;  and  the 
cases  ante,  pp.  362-364,  as  to  the  liability  of 
the  Tendor,  when  mannfactorer,  to  third  per> 
sons  for  negligent  and  improper  mannfactore. 
«  2Q.  B.  D.  102,0.  A. 
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which  be  could  not  by  the  exercise  of  any  reasonHble  care  or  skill  have 
discovered.  The  case  was  therefore  sent  to  be  retried,  in  order  that  a 
jury  might  determine  whether  the  damage  caused  to  the  horses  was 
the  natural  consequence  of  the  fracture/in  which  event  the  defendant 
would  be  liable  for  such  damage.  All  the  cases  are  collected  and  dis- 
cussed in  the  judgment  of  Brett,  L.  J.,  who  delivered  the  opinion  of 
the  Court,  and  the  limitation  as  to  latent  defects  which  was  introduced 
by  the  decision  in  Readhead  v.  The  Midland  Railway  Company,^  is 
confined  to  contracts  of  carriage.  The  Lord  Justice  says  (at  page 
109)  :  *^If  the  article  or  commodity  offered  or  delivered  does  not  in 
fact  answer  the  description  of  it  in  the  contract,  it  does  not  do  so 
more  or  less  because  the  defect  in  it  is  patent,  or  latent,  or  discover- 
able. And  accordingly  there  is  no  suggestion  of  any  such  limitation 
in  any  of  the  judgments  in  cases  relating  to  contracts  of  purchase  and 
sale."  « 

§  662.  In  Shepherd  v.  Pybus,^  where  the  sale  was  of  a  barge  by  the 
builder^  although  the  purchaser  had  inspected  it  after  it  was  built,  yet 
as  he  had  had  uo  opportunity  of  inspecting  it  during  its  progress,  it  was 
held  that  there  was  an  implied  warranty  by  the  vendor,  as  the  manu- 
facturer, against  such  defects,  not  apparent  by  inspection,  as  rendered 
the  barge  unfit  for  use  as  an  ordinary  barge,^  but  that  there  was  no 
implied  warranty  that  the  barge  was  fit  for  the  precise  use  for  which 
the  buyer  intended  it,  but  which  was  not  communicated  by  him  to  the 
vendor.  In  this  case  the  reporter  states  that  it  was  proved  that  the 
defendant  knew  the  purpose  for  which  the  plaintiff  wanted  the  barge 
(p.  871),  but  Tindal,  C.  J.,  said  in  the  judgment,  that  there  was  not 
*^  any  evidence  of  distinct  notice  or  of  a  declaration  to  the  defendant, 
at  the  time  the  plaintiff  inspected  the  barge  or  entered  into  the  con- 
tract, of  the  precise  service  or  use  for  which  the  barge  was  purchased 
by  the  plaintiff." 

Next  came  Bumby  v,  Bollett,*  in  1847.  The  defendant,  a  farmer, 
bought  a  pig  exposed  for  sale  by  a  butcher :  the  plaintiff,  another 
farmer,  went  to  the  defendant  and  offered  to  purchase  the  pig  which 
the  latter  had  just  bought,  and  the  sale  was  made  without  any  express 
warranty.  The  meat  turned  out  to  be  diseased,  and  it  was  held  that 
there  was  no  implied  warranty  that  it  was  fit  for  food  (although  the 
vendor  must  have  known  it  was  intended  for  that  purpose),  because 
the  vendor  was  not  a  dealer  in  meat,  did  not  know  that  it  was  unfit 
for  food,  and  the  case  was  not  that  of  a  person  to  whom  an  order  is 
sent  and  who  is  bound  to  supply  a  good  and  merchantable  article. 
Here,  plainly,  the  purchaser  bought  on  his  own  judgment. 

1  L.  K  2  Q.  B.  412 ;  in  error,  L.  R.  4  Q.  >  8  M.  &  G.  868. 

B.  379.  *  See,  also,  Camac  u,  Warriner,  1  C.  B 

^  See  the  observatioD  of  Kellj,  C.  B.,  at  p.  356. 

]  11  of  the  report,  on  the  language  reported  to  ^  16  M.  &  W.  644. 
have  been  n§ed  by  him  in  Francia  v.  Cock- 
erel!, L.  R.  5  Q.  B.  at  p.  503. 
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§  663.  In  1862,  Emmerton  t;.  Matthews  ^  was  decided  in  the  same 
Court,  where  the  vendor  was  a  general  dealer.  The  defendant  was  a 
a  salesman  in  Newgate  Street,  selling,  on  commission,  meat  consigned 
to  him,  and  the  plain tifiE  was  a  batcher  or  retailer  of  meat.  The  plain- 
tiff boaght  a  carcase  from  the  defendant,  which  appeared  to  be  good 
meat.  The  plaintiff  saw  it  exposed  for  sale,  bought  it  on  his  own  in- 
spection, and  there  was  no  warranty.  The  defect  was  such  that  it 
could  not  be  detected  till  the  meat  was  cooked,  and  then  it  proved  to 
be  unfit  for  human  food.  The  Court  held,  that  there  was  no  implied 
warranty,  the  sale  being  of  a  specific  article,  the  buyer  having  had  an 
opportunity  to  examine  and  select  it.  Here,  again,  the  purchaser 
bought  the  specific  chattel  on  his  own  judgment. 

§  664.  In  the  same  year  the  case  of  Bigge  v.  Parkinson  ^  was  de- 
cided in  the  Exchequer  Chamber,  the  Court  being  composed  of  Cock- 
burn,  C.  J.,  and  Wightman,  Crompton,  Byles,  and  Keating,  JJ.  The 
defendant,  a  provision  dealer,  had  made  a  written  offer  to  the  plaintiff 
in  these  words :  **  I  hereby  undertake  to  supply  your  ship,  the  Queen 
Victoria,  to  Bombay,  with  troop  stores,  viz.,  dietary,  mess  utensils, 
coals,  &c.,  at  61.  158.  6(2.  per  head,  guaranteed  to  pass  survey  of  the 
Honourable  East  India  Company^ s  officers^  and  also  guarantee  the  quali- 
ties as  per  invoice.*'  The  plaintiff  accepted  this  offer,  which  was  made 
under  an  advertisement  in  which  the  plaintiff  invited  tenders  for  the 
supply  of  provisions  and  stores  for  troops  which  he  had  contracted 
with  the  East  India  Company  to  convey  from  London  to  Bombay.  It 
was  contended  by  the  defendant,  firsts  that  the  express  warranty  in 
the  contract  excluded  any  implied  warranty,  but  this  was  overruled, 
the  Court  holding  it  to  be  an  express  condition  annexed  to  the  ordi- 
nary implied  warranty,  for  the  benefit  of  the  buyer,  to  guard  himself 
against  any  rejection  of  the  goods  by  the  officers  of  the  East  India 
Company ;  secondly^  that  there  was  no  warranty  implied  by  law  in 
such  a  sale :  but  the  Court  held  that  the  rule  now  under  consideration 
(and  which  was  quoted  from  Chitty  on  Contracts  ^)  is  the  correct  rale 
of  law,  and  that  ^^  where  a  buyer  buys  a  specific  article,  the  rule  caveat 
emptor  applies,  but  where  the  buyer  orders  goods  to  be  supplied,  and 
trusts  to  the  judgment  of  the  sellers  to  select  the  goods  which  shall  be 
applicable  to  the  purpose  for  which  they  are  intended,  which  is  known 
to  both  the  parties,  .  •  •  there  is  an  implied  warranty  that  they  are 
fit  for  that  purpose ;  and  there  is  no  reason  why  such  a  warranty 
should  not  be  implied  in  the  case  of  a  sale  of  provisions." 

In  Beer  v.  Walker,*  there  was  a  contract  by  the  plaintiff,  a  whole- 
sale provision  dealer,  to  send  rabbits  weekly  by  rail  from  London  to 

17  H.  &  N.  686;  31   L.  J.   Ex.  139,  ap-  «  7  H.  &  N.  955 ;  31   L.  J.  Ex.  301,  Ex. 

proved  and  followed  by  the  Common  Fleas  Cb. 

Division  in  Smith  v.  Baker,  40  L.  T.  N.  S.  <  Page  417,  ed.  1881. 

261.  *  46  L.  J.  C.  P.  677  ;  25  W.  R.  880. 
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Brighton,  to  the  defendant,  who  was  a  retail  dealer  there.  The  rab- 
bits were  sound  when  delivered  to  the  railway  company  in  London^ 
but  unfit  for  human  food  when  they  reached  the  defendant.  It  was 
held,  on  the  authority  of  Bigge  t;.  Parkinson,  that  there  was  an  im- 
plied warranty  that  the  rabbits  should  be  fit  for  human  food,  and 
further,  that  this  warranty  extended  until  in  the  ordinary  course  of 
transit  they  should  reach  the  defendant  at  Brighton,  and  he  should 
have  had  a  reasonable  opportunity  of  dealing  with  them  in  the  usual 
way  of  business. 

It  may  be  useful  to  refer  here  to  the  case  of  a  sale  of  animals  suffer- 
ing from  disease.  It  has  been  decided  by  the  highest  authority  that 
a  person  who  sends  animals  to  a  public  market  for  sale  does  not 
impliedly  represent  that  they  are  free  from  contagious  disease  danger- 
ous to  animal  life ;  and  will  not,  when  they  are  sold  ^'  with  all  faults," 
be  liable  in  an  action  either  for  breach  of  warranty  or  for  false  rep- 
resentation. The  mere  act  of  sending  the  infected  animals  to  the 
market,  although  a  statutory  offence  under  the  Contagious  Diseases 
(Animals)  Act,  does  not  amount  to  a  representation,  by  conduct  on 
the  vendor's  part,  that  the  animals  are  in  fact  free  from  disease.^ 

§  665.  In  Macfarlane  v,  Taylor,^  which  was  a  Scotch  appeal,  the 
House  of  Lords  decided,  under  the  5th  section  of  the  Act  19  &  20  Vict. 
c.  60,  which  places  the  law  of  Scotland  upon  this  subject  on  the  same 
footing  as  our  own,  that  a  vendor  was  responsible  in  damages  under 
the  following  facts.  Taylor  &  Co.  bought  of  Macfarlane  &  Co.,  dis- 
tillers, of  Glasgow,  a  quantity  of  spirits,  intended  by  the  purchasers 
to  be  used  in  barter  with  the  natives  on  the  coast  of  Africa,  which 
purpose  was  communicated  to  the  distillers,  and  they  agreed  to  give 
to  the  spirits  a  specified  shade  of  colour,  to  make  them  resemble  rum. 
In  producing  this  colour  they  made  use  of  logwood,  which,  although 
not  proved  to  cause  any  positive  injury  to  health,  dyed  the  secretions 
of  those  drinking  it,  so  as  to  make  them  of  the  colour  of  blood,  and  so 
to  alarm  the  natives  that  the  spirits  were  unsaleable.  Seld^  that  this 
was  a  breach  of  the  implied  warranty  that  the  goods  should  be  fit  for 
the  specified  purpose. 

§  666.  But  to  this  general  rule  there  is  this'  exception,  that  no 
warranty  is  implied  where  the  parties  have  expressed  in  words  or 
by  acts  the  warranty  by  which  they  mean  to  be  bound.  Thus,  in  the 
early  leading  case  of  Parkinson  v.  Lee,^  where  the  goods  were  hops, 
sold  by  a  fresh  sample  drawn  from  the  bulk,  it  was  held  that  the  war- 
ranty resulting  from  the  sale  by  sample,  and  which  was  satisfied  when 

^  Ward  V.  Hobbs,  4  App.  Cas.  IS,  and  S  Newson,  2  Q.  B.  D.  102,  C.  A.,  where  Brett, 

Q.  B.  D.  150,  C.  A.,  overruling  S.  C.  2  Q.  J.  A.,  savs,  at  p.  106  :  "  It  ia  sufficient  to  say 

B.  D.  331.  of  Parkinson  v.  Lee  that  either  it  does  not 

'  L.  R.  I  Sc.  App.  245.  determine  the  extent  of  a  seller's  liability  on 

,   *  2  East,  314.    See,  however,  Randall  v,  the  contiuct,  or  it  has  been  overruled." 
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the  bulk  equalled  the  sample,  could  not  be. supplemented  by  a  farther 
implied  warranty  that  the  goods  were  merchantable.  And  in  Dickson 
v.  Zizania,^  where  there  was  an  express  warranty  that  a  cargo  of  In- 
dian corn  should  be  equal  to  the  average  of  the  shipments  of  Salonica, 
of  that  season,  and  should  be  shipped  in  good  and  merchantable  con- 
dition ;  it  was  held  that  this  warranty  could  not  be  extended  by  im- 
plication, so  as  to  make  the  vendor  answerable  that  the  com  was  in  & 
good  and  merchantable  condition  for  a  foreign  voyage^  although  the 
contract  stated  that  the  com  was  bought  for  that  purpose.  ^^Ea^ 
pressumfacit  cessare  taeitumJ** 

§  667.  But.although  goods  sold  by  sample  are  not  in  general  deemed 
to  be  sold  with  an  implied  warranty  that  they  are  merchantable,  the 
facts  and  circumstances  of  the  case  may  justify  the  inference  that  this 
implied  warranty  is  superadded  to  the  contract.  In  Mody  v.  Greg- 
son,'  the  defendants  agreed  to  mant^aeture  and  supply  2,500  pieces  of 
grey  shirting  according  to  sample,  at  188.  6(2.  per  piece,  each  piece  to 
weigh  7  lbs.  The  goods  were  manufactured,  delivered,  and  accepted 
by  the  plaintiffs'  agent  as  being  according  to  sample,  and  they  proba- 
bly were  so,  although  the  fact  did  not  very  distinctly  appear.  But 
the  goods  contained  a  substance  called  china  clay  to  the  extent  of  fif- 
teen per  cent,  of  their  weight,  introduced  into  their  texture  by  the 
manfacturer  for  the  purpose  only  of  making  them  weigh  the  contract 
weight  of  7  Ibs.^  and  the  goods,  which  otherwise  would  not  have 
reached  the  required  weight,  were  thus  rendered  unmerchantable. 
The  defect  was  discovered  on  their  arrival  at  Calcutta ;  but  when  the 
goods  were  accepted  from  the  vendors  in  Manchester,  the  purchasers 
could  not  tell,  by  examination  or  inspection,  whether  they  or  the  sam- 
ples contained  any  foreign  ingredient  introduced  to  increase  their 
weight,  or  any  other  than  the  usual  quantity  of  size  employed  in 
making  such  goods.  Under  these  circumstances  the  vendors  insisted, 
in  defence,  on  the  general  proposition  that,  ^  upon  a  sale  of  goods  by 
sample,  no  warranty  that  they  were. merchantable  could  be  implied." 
The  Court  held  that  neither  inspection  of  bulk  nor  use  of  sample  abso- 
lutely exclude  an  inquiry  whether  the  thing  supplied  was  otherwise  in 
accordance  with  the  contract ;  that  if  the  sellers  in  this  case  had  ex- 
pressly agreed  to  deliver  merchantable  grey  shirting  according  to  sam- 
ple, without  disclosing  that  the  goods  were  rendered  unmerchantable 
by  the  mixture  of  the  foreign  ingredient,  they  would  have  been  liable ; 
and  that  the  facts  that  the  goods  were  not  specific,  ascertained,  nor 
inspected,  and  that  the  sample  did  not  disclose  the  defect,  but,  on  the 
contrary,  falsely  represented  on  its  face  a  merchantable  article,'  taken 
in  connection  with  the  stipulation  that  the  goods  should  be  of  a  speci- 

1  10  C.  B.  602 ;  20  L.  J.  C.  P.  72.  on  the  state  of  the  sample,  in  Smith  v.  Baker, 

«  L.  R.  4  Ex.  49.  40  L.  T.  N.  S.  262. 

'  See,  however,  the  remarks  of  Orore,  J., 
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fled  weight,  which,  if  properly  complied  with,  would  have  ensured  a 
merchantable  article,  amounted  altogether  to  a  contract  describing  the 
goods  and  asserting  their  merchantable  quality.  The  vendors  were 
held  bound,  the  opinion  (by  Willes,  J.)  containing  these  further 
significant  observations :  **  The  contract,  if  truly  fulfilled,  would 
have  given  the  buyer  a  merchantable  article ;  and  we  need  not  con- 
sider whether  the  direction  to  the  jury  might  not  also  be  sustained 
upon  the  ground  that  the  seller  himself  made  the  sample^  and  must  be 
taken  to  have  warranted  that  it  was  one  which^  so  far  as  his^  the  sell- 
er's^  knowledge  went^  the  buyer  might  safely  act  uponJ*^  ^ 

§  668.  Before  leaving  this  point,  the  case  of  Longmeid  v.  Holliday  ^ 
must  be  noticed.  It  was  an  attempt  to  make  a  vendor  responsible  to 
a  third  person^  the  wife  of  the  purchaser,  for  injury  resulting  from 
the  bursting  of  a  lamp,  alleged  not  to  be  fit  for  the  purpose  for  which 
it  was  bought.  The  jury  negatived  fraud  on  the  part  of  the  vendor, 
or  any  knowledge  that  the  lamp  was  unfit  for  use.  The  case  was  put 
on  the  ground  of  a  breach  of  duty  in  the  shopkeeper  in  selling  a 
dangerous  article,  which  was  said  to  give  a  right  of  action  in  favour  of 
any  person  injured  by  its  use,  though  not  a  party  to  the  contract. 
But  the  Court  held  that  the  action  was  not  maintainable,  unless  the 
facts  showed  such  a  fraudulent  or  deceitful  representation  {Cs  would 
bring  it  within  the  authority  of  Langridge  v.  Levy,'  referred  to  ante^ 
p.  863,  such  action  by  third  persons  being  an  action  of  deceit^  founded 
owtort^  and  not  on  contract, 

§  669.  It  is  said  that  there  is  an  implied  warranty  that  the  subject- 
matter  of  the  sale  exists,  and  is  capable  of  transfer  to  the  purchaser, 
but  this  seems  rather  to  come  under  the  definition  of  a  condition  pre- 
>cedent  than  a  warranty,  for  clearly  it  is  not  collateral  to  a  contract 
of  sale  that  there  should  be  a  subject-matter  on  which  it  can  take 
effect.  The  cases  have  already  been  referred  to  ante^  Book  I.,  Part  I. 
Ch.  4,  Of  the  Thing  Sold. 

§  670.  Blackstone  says,^  in  contracts  for  provisions  it  is  always  im- 
plied that  they  are  wholesome,  and  that,  if  they  be  not,  an  action  on 
the  case  for  deceit  lies  against  the  vendor.  He  gives  no  authority, 
and  the  proposition  clearly  assumes  knowledge  of  the  unwholesome- 
ness  on  the  part  of  the  vendor,  for  that  knowledge  is  an  essential  ele- 
ment in  the  action  for  deceit,  as  settled  in  Pasley  v.  Freeman,^  and  the 
cases  there  cited,  and  others  which  have  since  been  determined  on  its 
authority.  In  Chitty  on  Contracts  ^  the  learned  author  says,  that  '^  it 
appears  that  in  contracts  for  the  sale  of  provisionsy  by  dealers  and 
common  traders  in  provisions,  there  is  an  implied  warranty  that  they 

^  At  page  57  of  the  report.     Compare  *  2  M.  &  W.  519. 

dicta  of  the  jadges  in  Heilbutt  v.  Hickson,  ^  Vol.  3,  p.  166. 

mU,  588,  589.  »  3  T.  R.  51,  and  2  Sm.  L.  C.  66,  ed.  1879. 

*  6  Ex.  761.  •  Page  419,  ed.  1881. 
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« 

are  wholesome."  The  above-quoted  passage  from  Blackstone  is  given 
as  the  authority  for  this  statement,  and  in  the  note  it  is  suggested 
that  Bmmerton  v.  Matthews,^  so  far  as  it  contradicts  this  proposition, 
is  not  law. 

§  671.  In  Bumby  v.  Bollett,^  however,  all  the  old  authorities  are 
collected,  and  were  cited  in  argument,  and  Rolfe,  B.,  said,  that  the 
cases  in  the  Year  Books  turned  on  the  scienter  of  the  seller,  or  on  the 
peculiar  duty  of  a  taverner.  In  rendering  judgment  in  that  case,  the 
point  decided  was,  that  the  farmer  who  sold  the  pig  was  not  liable  on 
an  implied  warranty,  because  none  of  the  authorities  su^ested  the 
existence  of  such  a  waiTanty,  except  in  cases  of  ^^  victuallers,  batchers, 
and  other  common  dealers  in  victuals ; "  but  Parke,  B.,  intimated 
quite  plainly  that,  in  his  opinion,  the  general  proposition  was  not 
maintainable.  The  notion  of  an  implied  warranty  in  such  cases  ap- 
pears to  be  an  untenable  inference  from  the  old  statutes  which  make 
the  sale  of  unsound  food  punishable.  The  learned  Baron«  after  ex- 
plaining this,  said  :  ^'  The  statute  51  Henry  III.,  of  the  Pillory  and 
Tumbril,  and  Assize  of  Bread  and  Ale,  applies  only  to  vintners, 
brewers,  butchers,  and  cooks.  Amongst  other  things,  inquiry  is  to  be 
made  of  the  vintners'  names,  and  how  they  sell  a  gallon  of  wine,  or  if 
any  corrupted  wine  be  in  the  town,  or  such  as  is  not  wholesome  for 
man's  body  ;  and  if  any  butcher  sells  contagious  flesh,  or  that  died  of 
the  murrain,  or  cooks  that  seethe  unwholesome  flesh,  &c.  Lord  Coke 
goes  on  to  say,  that  Britton,  who  wrote  after  the  statute  51  Henry 
III.,  and  following  the  same,  saith  :  'Puis  soit  inquise  de  ceux  queux 
achatent  per  un  manner  de  measure  et  vendent  per  meinder  measnre 
faux,  et  ceux  sont  punis  come  vendors  des  vines,  et  auxi  ceux  que  ser- 
ront  atteint  de  faux  aunes,  et  faux  poys,  et  auxi  les  macegrieves 
(macellarii,^  butchers),  et  les  gents  que  de  usage  vendent  a  tres-pas- 
sants  (passengers)  mauvaise  vians  corrumpus  et  wacrus  et  autrement 
perillous  a  la  saunty  de  home,  encountre  le  forme  de  nous  statutes.' 

'^  This  view  of  the  case  explains  what  is  said  in  the  Year  Book,  9 
Henry  VI.  53,  that  'the  warranty  is  not  to  the  purpose,  for  it  is 
ordained  that  none  shall  sell  corrupt  victuals ; '  and  what  is  said  by 
Tanfield,  C.  B.,  and  Altham,  B.,  Cro.  Jac.  195,  '  that  if  a  man  sell 
corrupt  victuals  without  warranty,  an  action  lies,  because  it  is  against 
the  commonwealth;^  and  also  explains  the  note  of  Lord  Hale,  in  1st 
Fitzherbert's  Natura  Brevium,  94,  that  there  is  a  diversity  between 
selling  corrupt  wines  as  merchandise^  for  there  an  action  on  the  case 
does  not  lie  without  warranty  ;  otherwise,  if  it  be  for  a  taverner  or  vic- 
tualler, if  it  prejudice  any^''  * 

^  7  H.  &  N.  586  ;  31  L.  J.  Ex.  139.  la  Lej,  means  those  who  sell  wittioffljf  stolen 

>  16  M.  &  W.  644.  meat. 

*  Macellarii,  rather,    sellers  of    meat  in  *  See,  also,  remarks  of  Mellor,  J.,  on  £m- 

shamhles ;  but  "  macegriefs,"  by  Termea  de  merlon  v.  Matthews,  cuUe,  p.  596. 
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§  672.  It  is  submitted  that  it  results  clearly  from  these  authorities 
that  the  responsibility  of  a  victualler,  vintner,  brewer,  butcher,  or  cook, 
for  selling  unwholesome  food,  does  not  arise  out  of  any  contract  or  im- 
plied warranty,  bat  is  a  responsibility  imposed  by  statute,^  that  they 
shall  make  good  any  damage  caused  by  their  sale  of  unwholesome 
food.  Emmerton  v.  Matthews,  therefore,  when  applying  the  maxim 
of  caveat  emptor  to  the  sale  of  an  article  of  food,  even  when  the  ven- 
dor is  a  general  dealer,  if  the  buyer  has  bought  on  his  own  judgment, 
without  express  warranty,  does  not  seem  to  be  at  all  in  contradiction 
with  the  earlier  authorities,  as  explained  in  Bui*nby  v.  Bollett,  by 
Parke,  B.  And  the  correctness  of  the  decision  has  been  since  con- 
firmed by  the  Common  Pleas  Division.^ 

§  672  a.  An  instance  of  such  a  statutory  responsibility  is  that  im- 
posed upon  sellers  of  food  by  the  38  &  39  Vict.  c.  63  (Sale  of  Food 
and  Drugs  Act,  1875),  which,  by  the  6th  section,  inflicts  a  penalty 
upon  any  person  who  sells,  to  the  prejudice  of  the  purchaser,  any 
article  of  food  or  any  drug  which  is. not  of  the  nature,  substance,  or 
quality  of  the  article  demanded  by  such  purchaser ;  and,  by  the  27th 
section,  makes  it  a  misdemeanor  to  give  false  warranties  in  writing  or 
to  supply  false  labels  on  the  sale  of  food  or  drugs.^ 

§  673.  An  implied  warranty  has  been  imposed  on  the  vendor  in  cer- 
tain sales  by  the  "  Merchandise  Marks  Act,  1862  "  (25  &  26  Vict. 
c  88),  of  which  the  19th  and  20th  sections  are  in  the  following  lan- 
guage :  — 

"  In  every  case  in  which  at  any  time  after  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  sixty-three,  any  person 
shall  sell,  or  contract  to  sell  (whether  by  writing  or  not),  to  any 
other  person,  any  chattel  or  article  with  any  trade  mark  thereon,  or 
upon  any  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper,  band,  reel, 
ticket,  label,  or  other  thing,  together  with  which  such  chattel  or  article 
shall  be  sold  or  contracted  to  be  sold,  the  sale  or  contract  to  sell  shall 
in  every  such  case  be  deemed  to  have  been  made  with  a  warranty  or 
contract  by  the  vendor  to  or  with  the  vendee  that  every  trade  mark 
upon  such  chattel  or  article,  or  upon  any  such  cask,  bottle,  stopper, 
vessel,  case,  cover,  wrapper,  band,  reel,  ticket,  label,  or  other  thing  as 
aforesaid,  was  genuine  and  true,  and  not  forged  or  counterfeit,  and  not 
wrongfully  used,  unless  the  contrary  shall  be  expressed  in  some  writ- 
ing signed  by  or  on  behalf  of  the  vendor,  and  delivered  to  and  accepted 
by  the  vendee. 

^  All  the  old  statutes  referred  to  bj  Parke,  Chipp,  3  Ex.  D.  176 ;  Rook  v.  Hopley,  Ibid. 
B.,  and  manj  others  of  a  similar  kind,  were  209  ;  Francis  t;.  Maas,  3  Q.  B.  D.  341 ;  San- 
swept  awaj  bj  the  Repealing  Act,  7  &  8  dys  v.  Small,  Ibid.  449 ;  Hoyle  v,  Hitchman, 
Vict,  c  24.  4  Q.  B.  D.  233 ;  Webb.  v.  Knight,  2  Q.  B.  D. 

>  See  Smith  v.  Baker,  40  L.  T.  N.  S.  261.  530 ;  26  W.  R.  14 ;  Horder  v.  Scott,  42  L.  T. 

>  The  statute  is  amended  by  the  42  &  43  N.  8.  660;  5  Q.  B.  D.  552;  Rongh  v.  HaU,6 
Vict.  c.  30.    The  following  are  some  of  the  Q.  B.  D.  17. 

decisions  nnder  the  principal  Act :  Barnes  v. 
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^*  In  every  case  in  which  at  any  time  after  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  sixty-three,  any  person 
shall  sell  or  contract  to  sell  (whether  by  writing  or  not),  to  any  other 
person,  any  chattel  or  article  upon  which,  or  upon  any  cask,  botUe, 
stopper,  vessel,  case,  cover,  wrapper,  band,  reel,  ticket,  label,  or  other 
thing,  together  with  which  such  chattel  or  article  shall  be  sold,  or  con- 
tracted to  be  sold,  any  description,  statement,  or  other  indication  of  or 
respecting  the  number,  quantity,  measure,  or  weight  of  such  chattel  or 
article,  or  the  place  or  country  in  which  such  chattel  or  article  shall 
have  been  made,  manufactured,  or  produced,  the  sale  or  contract  to 
sell  shall  in  every  such  case  be  deemed  to  have  been  made  with  a  war- 
ranty or  contract  by  the  vendor  to  or  with  the  vendee  that  no  such 
description,  statement,  or  other  indication  was  in  any  material  respect 
false  or  untrue,  unless  the  contrary  shall  be  expressed  in  some  writing 
signed  by  or  on  behalf  of  the  vendor,  and  delivered  to  and  accepted  by 
the  vendee." 

§  673  a.  In  America,  upon  the  question  of  implied  warranty  on  the 
sale  of  provisions,  it  has  been  laid  down,  in  the  State  of  New  York, 
that  to  render  a  vendor  liable  they  must  be  sold  for  dovne$tie  u$e  or 
immediate  consumption.  The  ground  given  for  this  implied  warranty 
is,  that  it  is  a  '^  principle  not  only  salutary  but  necessary  to  the  pres- 
ervation of  health  and  life."  .  The  warranty  will  only  be  implied 
where  the  vendor  is  a  dealer  or  trader  in  provisions  who  sells  diredly 
to  the  consumer  for  domestic  use.^ 

In  other  respects  the  law  as  to  implied  warranty  of  quality  seems  to 
be  the  same  in  America  as  in  England.^ 


AMERICAN  NOTE. 

Wabrantt. 

§§  610-673  a.  1.  Nature  of.  A  warranty  —  from  the  same  root  as  gllA^ 
anty  —  is  an  assarance  of  some  fact,  coupled  with  an  agreement,  express  or  im- 
plied, to  make  the  assurance  good,  or  pay  for  the  deficiency.  It  is  no  necessary 
part  of  a  sale,  though  usually  given  on  the  occasion  of  a  sale,  and  with  refe^ 
euce  to  it,  and  so  in  one  sense  forms  a  part  of  it.  If  made  honestly  wiih  belief 
of  its  truth,  the  only  remedy  is  con  tract- wise;  if  fraudulent,  the  buyer  mayaae 
in  contract  or  tort,  at  his  option.  Bostwick  v.  Lewis,  1  Day,  250 ;  Hillman  v. 
Wilcox,  30  Me.  170 ;  Dye  v.  Wall,  6  6a.  584 ;  Vail  v.  Strong,  10  Vu  457; 

1  Van  Brachlin  v.  Fonda,  12  Johns.  46Sj  in  the  Supreme  Coart  of    MasMchnsetts, 

Divine  v.  McCormick,  50  Barboar,  116.    See,  WinFor  v.  Lombard,  18  Pick,  at  p.  61;  end 

however,  the  limits  of  the  implication  laid  hj  Morton,  J.,  in  Howard  v.  Emenon,  110 

down  by  Bronson,  C.  J.,  in  Moses  i;.  Mead,  Mass.  S21. 

1  Denio,  at  p.  387 ;  bjr  Shaw,  C.  J.,  in  a  case  ^  Story  on  Sales,  %%  S66  sC  mq. 
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Wardell  r.  Fosdick,  18  Johns.  825 ;  Larey  v.  Taliaferro,  57  6a.  448.  A  war- 
ranty need  not  be  in  writing,  although  the  value  of  the  article  sold  brings  it 
within  the  statute  of  frauds.  If  the  «a/e  is  made  binding  by  any  compliance 
with  the  statute,  the  warranty  will  be  valid.  Northwood  v.  Rennie,  8  Ont. 
App.  37  (1878).  Unless  it  be  to  warrant  some  event  beyond  a  year,  when  it 
mnst  be  written.     Nicholls  t\  Nordheimer,  22  Up.  Can.  C.  P.  48. 

It  is  hardly  necessary  to  say  that  an  action  on  a  warranty  cannot  be  main- 
tained unless  the  property  has  passed  to  the  purchaser.  Therefore  a  person 
who  buys  an  article,  the  price  to  be  paid  in  instalments,  and  the  property  not  to 
pass  until  fully  paid  for,  cannot  sustain  an  action  on  a  warranty,  until  that 
event,  even  though  he  has  possession  of  the  property,  and  has  paid  some  of  the 
instalments.     Frye  v.  Milligan,  10  Ont  B.  509  (1885). 

2.  Consideration  of  a  Warranty.  A  warranty,  therefore,  being  a  con- 
tract, requires,  like  all  other  contracts,  a  consideration  to  support  it.  If  made 
at  the  time  of  sale,  or  as  a  part  of  or  inducement  to  the  sale,  no  other  consid- 
eration is  necessary.  The  price  to  be  paid  for  the  article  sold  is  also  a  suffi- 
cient consideration  for  the  additional  contract  of  warranty,  since  one  and  the 
same  consideration  will  support  two  promises  as  well  as  one.  For  this  reason 
(vis.  the  necessity  of  a  consideration)  it  necessarily  follows  that  a  warranty 
made  long  after  a  sale,  and  not  as  a  part  of,  or  inducement  to  it,  if  such  a  case 
ever  arises,  is  not  binding  in  law.  Bryant  v.  Crosby,  40  Me.  9  ;  Zimmerman 
tr.  Morrow,  28  Minn.  867 ;  James  v.  Bocage,  45  Ark.  284.  But  an  offer  to 
warrant  when  the  parties  commence  negotiating  might  be  sufficient,  although 
8ome  days  elapse  before  a  final  consummation  of  the  bargain.  Wilmot  v,  Hurd, 
11  Wend.  584.     A  warrnnty  in  ft  prifitflfl  oftfalpgnft  nf  an  anctjon  sale  would 

not  ordinarily  enter  into  the  sale,  if  the  auctioneer,  at  the  sale  and  in  the  pres- 
ence  of  the  purchaser,  distinctly  announces  that  the  seller  warrants  nothing. 
Craig  V.  Miller,  22  Up.  Can.  C.  F.  848  (1872).  Still  more  obviously,  a  war- 
ranty  made  after  a  sale  has  been  fully  made  and  completed,  and  not  before 
promised  or  understood,  is  invalid  unless  there  be  a  new  consideration.  Hogins 
V.  Plympton,  11  Pick.  99,  Shaw,  C.  J.;  Bloss  v.  Kittridge,  5  Vt.  28;  Towell 
V,  Gatewood,  2  Scam.  24 ;  Summers  v.  Vaughn,  35  lud.  323 ;  Grant  v,  Cadwell, 
8  Up.  Can.  Q.  B.  161 ;  Morehouse  v.  Comstock,  42  Wise.  626.  If  a  warranty 
has  been  promised  at  the  sale,  and  one  is  subsequently  given,  even  after  the 
sale  is  completed,  it  is  not  void  for  want  of  consideration.  Cole  v.  Weed,  68 
Wise  (1887).  If,  however,  the  warranty  be  given  at  any  time  before  the  sale 
be  fully  completed,  it  is  valid.  Thus,  when  the  goods  were  ordered  and  de- 
livered, but  no  price  fixed,  and  afterwards,  when  the  price  was  finally  agreed 
upon,  a  warranty  was  given,  it  was  held  valid.    Vincent  v,  Leland,  100  Mass. 

432.  Thft  qoftntinn  nf  r^pi^idfirflt^'A'*  n«»in]ly  flrinfi"  »"^y  '"  ftxprftftfl  warraptiesr 
as  imjglied  warranties  always  arise,  if  at  all,  at  the  time  of  sale^  and  so  the  con- 
sideration  always  exists ;  whereas  express  warranties  may  be  made  before  or 
after  the  sale.  And  a  slight  new  consideration  will  always  suffice.  Porter  v. 
Pool,  62  Ga.  238.  Thus,  where  the  goods  were  not  delivered  at  the  proper 
time,  justifying  the  vendee  in  refusing  to  accept  them,  and  the  seller  said,  if 
the  buyer  would  accept,  he  would  warrant  them  against  freezing,  this  was  held 
binding.     Cougar  v.  Chamberlain,  14  Wise.  258. 
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Express  Warranties. 

3.  What  constitutes  an  Express  warranty.  Some  propositions  on 
this  subject  are  too  well  settled  to  require  the  citation  of  authorities.  Thejr 
can  be  accumulated  by  the  page. 

(1.)  All  agree  that  neither  the  word  '*  warrant''  nor  any  other  particulir 
word  or  form  of  words  is  necessary. 

(2.)  All  agree  that  mere  words  of  praise  and  commendation,  or  which 
merely  express  the  vendor's  opinion,  judgment,  or  estimate,  do  not  oonstitnte  a 
warranty. 

(3.)  All  agree  that  any  positive  affirmation  of  a  material  fact  as  a  fiict, 
intended  hy  the  vendor  as  and  for  a  warranty,  and  relied  upon  as  such,  is  suffi- 
cient. 

(4.)  All  agree  that  whether  a  particular  assertion  is  an  affirmance  of  a  posi- 
tive fact,  or,  ou  the  other  hand,  only  praise  and  commendation,  opinion  or  judg- 
ment, is  a  question  for  the  jury,  where  the  meaning  is  ambiguous,  and  the  in- 
tention of  the  parties  may  be  gathered  from  surrounding  circumstances. 

In  Baum  V.  Stevens,  2  Ired.  411,  the  vendor  of  slaves  by  auction,  in  selling 
one,  said  ^^  he  would  not  warrant  th(xt  negro,  as  he  was  unsound,"  and  imme- 
diately offered  another,  saying :  ^  Here  is  a  young,  likely,  healthy  negro ;  what 
is  bid  for  him  ?  "  Held,  that  it  was  for  the  jury  whether  the  latter  words  were 
a  mere  expression  of  opinion,  or  a  positive  affirmation,  and  so  a  warranty  of 
health.  See,  also,  Foggart  v.  Black  weller,  4  lb.  238 ;  Ay  res  v.  Parks,  3  Hawks, 
59  ;  Erwin  v.  Maxwell,  3  Murphey,  241 ;  Horton  v.  Green,  66  N.  C.  596.  An 
assertion  by  a  vendor  tha^  a  horse  was  not  lame^  that  he  would  not  be  afraid  to 
warrant  that  he  was  sound  every  wa^jagjar  as  the  vendor  knew,  was  held  to 
amount  to  a  warranty.  Cook  v.  Mosely,  13  Wend.  277.  InTuEtle  r.  Brown, 
4  Gray,  457,  a  statement  by  the  vendor  of  a  cow,  that  ^'  she  was  all  right," 
was  held  sufficient  to  justify  a  jury  in  finding  a  warranty  of  soundness  (what- 
ever that  may  be  in  a  cow).  In  Roberts  v.  Morgan,  2  Cow.  438,  R.  said  to 
M.  he  would  not  exchange  horses  unless  M.  would  warrant  his  horse  to  be 
sound,  to  which  M.  replied :  ^  He  is  a  sound  horse,  except  the  bunch  on  bis 
leg."  The  horse  had  the  glanders,  and  the  vendor  was  held  liable.  See  Foster 
V.  Caldwell,  18  Vt.  176. 

In  Starnes  v,  Erwin,  10  Ired.  1,  226,  this  power  of  the  jury  was  carried  so 
far  that,  although  the  defendant  actually  used  the  word  "'  warrant "  in  the 
trade,  the  jury  were  allowed  to  say  whether  he  used  the  word  *^  as  a  word 
of  high  commendation  and  praise,  or  as  an  undertaking  to  make  good  in 
damages  "  if  the  result  anticipated  did  not  follow ;  but  this  was  not  a  sale  of 
personal  property,  but  of  a  gold  mine,  with  a  warranty  that  the  vendee  would 
make  $100  out  of  it  in  ten  days. 

(5.)  Many  respectable  cases  seem  to  hold  that  a  positive  affirmation  of  a 
material  fact,  though  made  and  relied  upon  as  such,  does  not  constitute  a  war- 
ranty, unless  the  vendor  either  actually  intended  thereby  to  warranty  or  to  have 
the  vendee  so  understand  him. 

This  is  fairly  inferred  from  the  language  used  by  the  court  in  Beeman  9. 
Buck,  3  Yt.  53 ;  House  v.  Fort,  4  Blackf.  294 ;  Foster  v.  Caldwell,  18  Vt 
176;  Ender  v.  Scott,  11  111.  35,  and  many  other  cases.     In  McFarland  v. 
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Newman,  9  Watts,  55,  the  judge  below  instrncted  the  jury  that  "  a  positive 
agreement,  made  by  the  defendant  at  the  time  of  the  contract,  of  a  material  fact 
(soundness  of  a  horse),  is  a  warranty,  and  is  part  or  parcel  of  the  contract." 
This  was  held  erroneous,  and  it  was  thought  to  be  a  question  for  jury  whether 
the  vendor  '^  intended  it  as  a  warranty,"  and  the  Court  'declared  that  a  naked 
affirmation  is  not  to  be  dealt  with  as  a  warranty,  merely  because  the  vendee 
grataitonsly  relied  upon  it. 

(6.)  The  better  class  of  cases  hold  that  a  positive  affirmation  of  a  material 
fact  as  a  fact,  intended  to  be  relied  on  as  such,  and  which  is  so  relied  upon, 
constitutes  in  law  a  warranty,  whether  the  vendor  intended  to  warrant  or  not ; 
and  that  his  intention  is  immaterial.  Reed  v.  Hastings,  61  HI.  266 ;  Hawkins 
i;.  Pemberton,  51  N.  Y.  198 ;  Kenner  v.  Harding,  85  111.  268. 

If,  therefore,  the  language  will  admit  of  but  one  meaning,  the  court  may  de* 
dare  it  to  be  a  warranty  without  leaving  it  to  a  jury.  Dauiells  v.  Aldrich,  42 
Mich.  58.  In  Stroud  v.  Pierce,  6  Allen,  413,  the  vendor  of  a  piano  affirmed 
that  "  it  was  well  made,  and  would  stand  up  to  concert  pitch."  This  was  held 
to  be  absolutely  a  warranty,  and  that  it  was  not  to  be  left  to  the  jury  to  find 
whether  this  language  was  used  with  the  intention  of  affirming  a  fact,  or  of 
merely  expressing  an  opinion ;  the  court  saying,  '*  The  intent  of  the  parties  is 
immaterial."  The  true  rule  seems  to  be  this :  that  the  jury  may  judge  whether 
the  words  used  were  words  of  commendation  and  praise,  or  as  expressions  of 
opinion  and  judgment ;  or  whether,  on  the  other  hand,  they  were  used  as  words 
of  positive  affirmation,  and  intended  so  to  be  understood  and  relied  upon  by 
the  buyer :  but  if  so,  they  constitute  a  warranty  in  law,  whether  the  seller 
intended  to  warrant  or  not.     See  Commonwealth  v.  Jackson,  132  Mass.  16. 

4.  Oral  warrantieB.  —  If  the  article  is  sold  by  a  formal  written  contract,*; 
or  a  regular  bill  of  sale,  and  that  is  silent  on  the  subject  of  warranty,  no  oral 
warranty  made  at  the  same  time,  or  previously  even,  can  be  shown,  since  the 
writing  is  conclusively  supposed  to  embody  the  whole  contract.  For  the  same 
reason,  no  additional  oral  warranty  can  by  engrafted  on,  or  added  to,  one  that 
is  written.  Lamb  v.  Crafts,  12  Met.  353 ;  Pender  v>  Fobes,  1  Dev.  &  Bat 
250 ;  Reed  v.  Wood,  9  Vt.  286 ;  Wood  v.  Ashe,  1  Strobh.  407  ;  Boardmau  v. 
Spooner,  13  Allen,  353 ;  Dean  v.  Mason,  4  Conn.  432 ;  Frost  v,  Bknchard, 
97  Mass.  155;  Mumford  v.  McPherson,  1  Johns.  414;  Merriam  v.  Field,  24 
Wisa  640 ;  Van  Ostrand  v.  Reed,  1  Wend.  424 ;  Randall  v.  Rhodes,  1  Curtis 
C.  C.  90  ;  Galpin  t;.  Atwater,  29  Conn.  93  ;  Whitmore  v.  South  Boston  Iron 
Co.  2  Allen,  58;  Shepherd  v.  Gilroy,  46  Iowa,  193 ;  Jones  v.  Alley,  17  Minn. 
292 ;  Thompson  v.  Libby,  34  Id.  374. 

Thus,  where  the  written  warranty  was  only  to  the  age  and  soundness  of  a 
horse,  oral  statements  as  to  his  '*  docility  "  were  held  not  admissible.  Mullain 
V.  Thomas,  43  Conn.  252.  A  written  warranty  gratuitously  given  after  a  sale, 
and  therefore  void,  will  not  affect  an  oral  and  different  one  given  at  the  time 
of  sale.     Aultman  v.  Kennedy,  33  Minn.  339. 

But  this  rule  excluding  oral  evidence  does  not  apply  to  an  informal  ^  bill  of 
parcels,"  as  it  is  called,  as  **  A.  B.  bought  of  C.  D.  one  bay  horse."  Atwater 
V.  Clancy,  107  Mass.  365 ;  Filkius  v.  Whyland,  24  N.  Y.  338 ;  Koop  v.  Handy, 
41  Barb.  454 ;  Perrine  v.  Cooley,  39  N.  J.  L.  449 ;  Gordon  t;.  Waterous,  36 
Up.  Can.  Q.  B.  321  (1875) ;  McMullen  v.  Williams,  5  Ont  App.  518  (1880). 
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Mach  less  does  a  mere  receipt  for  the  price,  which  contains  do  allusion  to  a 
warranty,  prevent  the  vendee  from  proving  the  existence  of  one.  Hersom  p. 
Henderson,  21  N.  H.  224;  Filkius  v.  Whyland,  24  Barb.  379.  Such  memo- 
randa are  not  considered  contracts  so  as  to  exclude  any  oral  terms  or  conditioDS 
of  the  real  contract.  Hazard  v,  Loring,  10  Cush.  267 ;  Boorman  v,  Jenkins,  13 
Wend.  566 ;  Cassidy  v,  Begoden,  6  Jones  &  Sp.  180 ;  Sutton  v.  Crosby,  54 
Barb.  80 ;  Wallace  v.  Rogers,  2  N.  H.  506 ;  Schenck  v,  Saunders,  13  Gray, 
87;  Fletcher  v.  Willard,  14  Pick.  464;  Hildreth  v.  O'Brien,  10  Allen,  104; 
Stacy  V.  Kemp,  97  Mass.  168. 

5.  Interpretation  of  warranties.  —  It  is  frequently  said  that  the  iDte^ 
pretation  or  construction  of  a  written  warranty  is  for  the  court,  and  of  an  onl 
one  for  the  jury :  but  it  is  conceived  that  this  means  only  that  it  is  for  the  juiy 
to  find  what  words  were  in  fact  used  by  the  parties,  and  under  what  drcom- 
stances  and  intent,  and,  that  being  established,  the  construction,  or  ^effect  of 
it,'*  is  as  much  for  the  court  in  an  oral  warranty  as  in  a  written  one ;  the  only 
difference  being  that  in  the  one  there  is  no  uncertainty  about  the  langaage 
used,  while  in  the  other  there  may  be.  See  Short  vi  Woodward,  13  Gray,  86. 
A  statement  in  a  bill  of  sale  of  a  horse,  that  he  was  ^  eontidered  sound,"  was 
held  not  to  import  an  absolute  warranty.     Wason  v.  Rowe,  16  Vt.  525.    In 

I  Snow  V.  Schomacker  Man.  Co.  69  Ala.  Ill,  it  was  held  that  the  words,  ^'eYeiy 
piano  warranted  for  five  years,"  constituted  a  warranty  that  each  piano  sold 
had  no  inherent  defects  of  materials  or  workmanship  that  would  cause  it  to 
break  or  give  way  in  five  years,  but  was  not  a  warranty  of  style  or  grad& 
On  a  warranty  that  a  horse  is  **all  right,  except  that  he  will  sometimes  shy,"  a 
recovery  may  be  had  for  partial  blindness ;  the  two  are  not  necessarily  synony- 
mous.    Kingsley  v.  Johnson,  49  Conn.  462. 

7  6.  Obvious  defects.  —  It  is  sometimes  held  that  a  general  warranty  does 
not  apply  to  patent  and  obvious  defects.  Hill  v.  North,  34  Vt.  604 ;  Williams 
V.  Ingram,  21  Tex.  800;  Dillard  v.  Moore,  2  £ng.  166;  M'Cormick  v.  Kelly, 
28  Minn.  137;  Yandewalker  v.  Osmer,  65  Barb.  556;  Hudgins  v.  Perry, 
7  Ired.  102 ;  Bennett  t;.  Buchan,  76  N.  Y.  886 ;  Jordan  v.  Foster,  6  £ng.  141. 
In  Long  V,  Hicks,  2  Humph.  305,  a  negro  child  fifteen  months  old  was  sold 
with  a  written  warranty  that  it  was  "  sound  and  well.''  It  was  affected  from 
>it8  birth  with  a  disease  of  the  spine,  and  this  diseased  condition  was  apparent 
to  casual  observation,  and  the  buyer  was  told  that  the  child  was  unsound. 
Held,  that  evidence  of  the  knowledge  of  the  disease  was  material  in  a  suit  on 
the  warranty  and  ought  to  have  been  admitted.  Schuyler  r.  Russ,  2  Gaines, 
202,  is  like  it.  In  Marshall  v.  Drawhorn,  27  6a.  275,  the  slave  had  a  stiff 
neck,  to  which  the  vendor  called  the  buyer's  attention  at  the  sale,  but  gave  the 
buyer  a  written  warranty  that  he  was  ^*  sound  and  healthy  in  body  and  miod," 
the  buyer  saying,  before  the  bill  of  sale  was  given,  he  would  not  enforce  the 
warranty.  Held,  he  could  not.  See,  also,  Leavitt  v.  Fletcher,  60  N.  H.  182. 
But  it  is  conceived  that,  if  this  general  statement  be  true,  it  is  simply  from 
tlie  presumption  that  the  buyer  does  not  rely  upon  it,  which  is  an  essential  ele- 
ment to  make  any  warranty  binding.  In  the  nature  of  things,  one  cannot  rely 
upon  the  truth  of  that  which  he  knows  to  be  untrue,  and  to  a  purchaser  follj 
knowing  the  facts  in  respect  to  the  property,  misrepresentation  could  not  bare 
been  an  inducement  or  consideration  to  the  purchase,  and  hence  ooold  not 
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have  been  a  part  of  the  contract.  But  there  seems  to  be  no  good  reason  why 
a  general  warranty  may  not  cover  obvious  defects  as  well  as  others,  if  the  ven- 
dor is  willing  to  give  it,  and  the  buyer  is  willing  to  buy  defective  property  on 
the  assurance  of  the  warranty.  If  he  relies  on  his  own  judgment  alone,  he 
does  not  rely  on  his  warranty ;  if  he  relies  on  the  warranty  alone,  or  in  part, 
he  is  not  without  remedy,  merely  because  the  infirmities  are  apparent  Pin- 
ney  v.  Andrus,  41  Vt.  631  ;  First  Nat.  Bank  v.  Grindstaif,  45  Ind.  158 ; 
Fletcher  v.  Young,  69  6a.  591.  It  is  undoubtedly  true  in  regard  to  implied 
warranties,  that  no  implication  of  warranty  arises  when  the  defect  is  obvious 
to  the  senses,  because  such  defects  are,  or  should  be,  known  by  the  buyer ;  but 
the  rule  may  well  be  different  as  to  express,  and  especially  as  to  written,  war- 
ranties. Such  contracts  are  to  be  construed  most  strongly  against  the  war^  / 
rantor,  and,  for  aught  that  is  known,  the  warranty  was  demanded  and  given 
expressly  to  cover  the  existing  and  known  defects.  Evidence  that  the  defect 
was  obvious  and  known  to  the  buyer,  and  so  excepted  from  the  operation  of  a 
warranty,  which  in  terms  is  broad  enough  to  cover  it,  is  apparently  no  less  than 
limiting  a  written  contractby  parol  agreement.  In  the  one  case,  the  written 
contract  is  limited  by  a  mere  inference  from  the  facts ;  in  the  other,  it  is  con- 
trolled by  the  oral  agreement  of  the  parties ;  in  both,  the  written  contract  is 
altered,  and  an  effect  is  given  to  it  different  from  its  obvious  meaning  on  its 
face.  But,  if  the  rule  applies  to  any  cases  of  an  obvious  defect^  it  does  not  ap« 
ply  unless  where  the^extSBii  as  well  as  the  mere  existence,  of  the  disease  or 
defect  is  also  known  to  the  purchaser.  If  the  want  of  a  tail  or  an  ear  or  leg 
of  a  horse  is  not  covered  by  a  general  warranty,  yet  a  defect  in  the  eye,  for 
instance,  or  a  splint  on  the  leg,  though  visible,  may  afterwards  prove  to  be  so 
serious  as  to  be  covered  by  the  warranty.  Fisher  t^.  Pollard,  2  Head,  314;  ^ 
Shewalter  v.  Ford,  34  Miss.  417.  The  defect  must  be  discernible  by  an  ordi- 
nary observer  examining  the  property  with  a  view  to  purchase,  and  not  one 
requiring  special  skill  to  detect  them.  Birdseye  v.  Frost,  34  Barb.  367.  And 
see  Meickley  v.  Parsons,  66  Iowa,  63;  Yates  v.  Cornelius,  59  Wise.  615. 

In  Scarborough  v,  Reynolds,  13  Rich.  98,  it  was  said  that  an  express  war- 
ranty of  soundness  in  a  slave  would  not  cover  a  crooked  arm,  caused  by  a  dis- 
location in  infancy,  and  which  was  palpable  to  the  naked  eye ;  but  the  case 
really  turned  upon  the  point  that  such  defect  was  not  unsoundness  at  all,  as  it 
did  not  diminish  the  capacity  of  the  slave  for  work. 

In  Wallace  v.  Frazier,  2  N.  &  M'C.  516,  a  negro  was  sold  with  a  written 
warranty  of  soundness.  He  had  at  the  time  a  sore  on  his  leg,  which  the  buyer, 
being  suspicious  of,  required  a  written  warranty.  The  sore  proved  to  be  a 
white  swelling,  and  incurable.  And  the  knowledge  of  the  buyer  was  held  not 
to  preclude  him  from  recovering  on  the  warranty.  Hernia  in  a  negro,  though 
known  to  the  buyer,  is  at  least  not  such  an  obvioms  defect  as  not  to  be  covered 
by  a  written  warranty  of  **  soundness  in  body  and  mind."  Stucky  v,  Ciyburn, 
Chevcs,  186.  Nor  a  swelling  of  the  abdomen  in  a  negro  woman,  though 
plainly  visible  and  known  to  the  purchaser ;  for  such  an  appearance  might  be 
the  result  of  a  hidden  disease,  or  from  other  causes  which  would  disappear  in 
the  course  of  nature ;  and  whether  it  were  the  one  or  the  other  could  be 
known  only  by  a  minute  examination,  and  more  knowledge  than  ordinary  pur- 
chas^v  possess.     Wilson  v,  Ferguson,  Cheves,  190.     Nor  is  scrofula  in  a  slave 
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aach  a  defect  visible  to  the  senses,  or  which  can  be  detected  by  mere  inspection} 
as  to  be  exempt  from  the  operation  of  a  written  warranty  of  soandDesa. 
Thompson  v,  Botts,  8  Mo.  710.  In  Callaway  v,  Jones,  19  Ga.  277,  the  Ten- 
dee  of  a  slave  sold  with  a  written  warranty  of  soundness  was  allowed  to  re- 
cover for  a  defect  in  the  eye,  *'  though  the  blemish  was  obvions." 

Of  coarse,  if  the  seller  uses  some  artifice  to  conceal  defects  otherwise  visible, 
or  misrepresents  their  character,  his  general  warranty  may  cover  them.  Chadaey 
V,  Greene,  24  Conn.  562 ;  Kenner  v,  Harding,  85  111.  264 ;  Gant  v.  Shelton, 
3  B.  Monr.  423 ;  Robertson  t;.  Clarkson,  9  lb.  507. 

7.  Unsouxidness  in  Horses.  —  A  temporary  and  curable  injury  existing 
at  the  sale,  but  which  does  not  at  the  time  injuriously  affect  the  natural  use- 
fulness and  fitness  of  a  horse  for  service,  even  if  it  be  a  fault,  is  not  a  breach 
of  a  warranty  of  soundness.  Roberts  v,  Jenkins,  21  N.  H.  116.  In  Kor- 
negay  v.  White,  10  Ala.  255,  it  was  held  that  any  disease  which  affects  the 
value  of  the  animal,  whether  permanent  or  temporaryy  is  an  unsoundness. 
Approved  in  Roberts  t*.  Jenkins,  21  N.  H.  119.  But,  whether  this  be  so  or 
not,  it  is  clear  that  the  disease  need  not  be  incurable  in  order  to  be  an  unsound- 
ness. Thompson  v.  Bertrand,  23  Ark.  731.  A  horse  may  be  unsound  at  the 
time  of  sale  if  he  then  has  the  seeds  of  disease  (the  glanders) ;  though  it  be 
some  time  before  the  disease  becomes  developed  in  its  most  offensive  form.  It 
is  inchoate  glanders  at  the  time  of  sale.  Woodbury  t;.  Robbins,  10  Cush.  520, 
a  valuable  case.  A  similar  view  was  taken  of  '^  rheumatism  "  in  Crouch  r. 
Culbreath,  11  Rich'.  9,  modifying  anything  to  the  contrary  in  Stephens  v.  Cha|^ 
peU,  3  Strobh.  80;  and  see  Hook  v.  Stovall,  21  Ga.  69  ;  Fordren  v,  Durfee, 
39  Miss.  324  ;  Kenner  v.  Harding,  85  111.  265. 

"  Cribbing  "  is  an  unsoundness.  Washburn  v,  Cuddihy,  8  Gray,  430 ; 
Walker  v,  Hoisington,  43  Yt  608,  though  here  the  warranty  was  that  the 
horse  was  *^ sound  and  right;**  Dean  v.  Morey,  33  Iowa,  120.  Whether 
*^  corns  "  in  a  horse's  foot  is  unsoundness  has  been  held  a  question  for  the  jury. 
Alexander  v,  Dutton,  58  N.  H.  282.  The  fact  that  a  mare  sold  was  with  foal 
is  no  breach  of  a  warranty  that  she  was  *'  all  right  every  way  for  livery  pur- 
poses."    Whitney  v.  Taylor,  54  Barb.  536. 

Lameness  may  or  may  not  be  unsoundness :  if  permanent  it  is,  if  only  acci- 
dental and  temporary  it  is  not  Brown  v,  Bigelow,  10  Allen,  242,  an  impor- 
tant case.  A  mere  cold,  controlled  by  ordinary  remedies,  is  not  unsoundness- 
Springstead  v,  Lawson,  23  How.  Pr.  R.  302. 

8.  Future  condition.  —  Ordinarily  a  warranty  is  understood  to  apply  only 
to  the  state  of  things  existing  at  the  very  time  of  sale.  Stamm  v,  Kuhlmano,  1 
Mo.  App.  296  ;  Miller  v.  McDonald,  13  Wise.  673  ;  Leggat  v.  Sands'  Ale  Co. 
€0  111.  158;  Bowman  v.  Clemmer,  50  Ind.  10.  In  Merrick  v.  Bradley,  19 
Md.  50,  B.  sold  M.  a  slave  with  a  warranty  of  soundness,  and  gave  M.  au 
order  on  C,  with  whom  the'  slave  then  was,  to  deliver  her  to  M.  While  M. 
^was  waiting  at  C's  door  to  receive  the  slave  she  committed  suicide,  but  it  was 
held  the  warranty  was  not  broken,  as  she  was  well  and  alive  when  the  order 
was  given  and  received. 

But  there  is  no  legal  reason  why  a  party  may  not  warrant  against  future 
events  or  future  infirmities  as  well  as  present,  if  the  language  is  sufficiently 
clear  and  explicit     Fatman  v,  Thompson,  2  Disney,  482.    Therefore,  where 
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the  vendor  of  a  slave,  sold  in  1861,  warrsDted  that  *^he  should  be  a  slave  for 
life,"  and  he  was  liberated  by  the  emancipation  act  in  1863,  the  vendor  was 
held  liable.  Osborn  v.  Nicholson,  13  Wall.  654;  see,  aUo,  Richardson  v.  Ma- 
son, 53  Barb.  601.  Bnt  a  warranty  that  a  piano  shall  continue  free  from 
defect  for  five  years  must  be  in  writing  under  the  statute  of  frauds.  NichoUs 
V.  Nordheimer,  22  Up.  Can.  C.  P.  48  (1871). 

9.  Warranties  by  Agents. —  Auctioneers,  known  to  be  such,  have  not 
ordinarily  authority  to  warrant  and  bind  the  owner.  The  Monte  Allegro,  9 
Wheat.  647 ;  Bigelow,  J.,  in  Blood  v.  French,  9  Gray,  198 ;  Schell  v.  Ste- 
phens, 50  Mo.  375.  Nor  ordinary  brokers.  Dodd  v.  Farlow,  1 1  Allen,  426. 
And  generally  it  may  be  said  that  a  mere  special  agent  '*  to  sell  "  has  not,  in 
the  absence  of  any  express  authority,  or  any  usage  or  custom  to  that  effect, 
power  to  warrant  and  bind  the  principal  in  a  sale  of  an  article  open  to  inspec- 
tion. Cooley  V.  Perrine,  41  N.  J.  L.  322 ;  42  lb.  623,  a  leading  case,  ap- 
proving Brady  v.  Todd,  9  C.  B.  (N.  S.)  592 ;  Smith  v.  Tracy,  36  N.  Y. 
79,  a  sale  of  bank  stocks ;  State  v,  Fredricks,  47  N.  J.  L.  469 ;  Herring  v. 
SkaggSy  73  Ala.  446.  If  such  articles  are  usually  warranted  when  sold  by 
the  owner,  it  may  be  that  an  agent  to  sell  may  be  supposed  to  have  authority 
to  warrant,  and  so  to  sell  in  the  usual  way.  Ahern  v.  Goodspeed,  72  N.  T. 
108;  Herring  v,  Skaggs,  62  Ala.  180;  which  may  perhaps  sustain  the  cases  of 
Skinner  v.  Gunn,  9  Porter,  305 ;  Gaines  v.  McKinley,  1  Ala.  N.  S.  446 ; 
and  Bradford  v.  Bush,  10  Ala.  386.  In  sales  ''  by  sample  "  it  may  be  that  an 
agent  has  implied  authority  to  warrant  that  the  property  shall  be  equal  to  the 
sample.  Schuchard  v.  Allen,  1  Wall.  359 ;  Nelson  v.  Cowing,  6  Hill,  336 ; 
Andrews  v.  Kneeland,  6  Cow.  354 ;  Randall  v.  Eehlor,  60  Me.  47  ;  but  in 
sales  by  sample  the  law  implies  a  warranty  of  similarity,  whether  the  agent 
does  or  does  not  warrant  it 

In  Upton  V.  Suffolk  County  Mills,  11  Cush.  586,  a  valuable  case,  it  was  dis- 
tinctly held  that  a  general  selling  agent,  in  the  absence  of  any  usage  or  custom 
to  that  effect,  has  no  authority  to  warrant  that  flour  sold  by  him  shall  keep 
sweet  during  a  sea  voyage  from  Boston  to  San  Francisco,  in  which  it  must  twice 
cross  the  equator.  And  in  Palmer  v.  Hatch,  46  Mo.  585,  it  was  held  that  an 
agent  to  sell  whiskey  had  no  authority  to  warrant  against  its  seizure  for  former 
violation  of  the  revenue  laws. 

Some  American  courts  certainly  seem  to  hold  that  a  general  agent  to  sell 
has  power  to  warrant,  without  any  express  authority,  or  any  custom  or  usage 
to  that  effect,  unless  .positively  forbidden  to  warrant.  Demitig  v.  Chase,  48  Vt. 
382 ;  Murray  v.  Brooks,  41  Iowa,  45  ;  Boothby  v.  Scales,  27  Wise.  635  ;  Tal- 
mage  v.  Bierhause,  103  Ind.  270;  Fiatt  v,  Osborne,  33  Miun.  98.  But  since 
a  warranty  is  confessedly  no  natural  or  necessary  part  of  a  contract  of  sale, 
but  only  a  collateral  and  independent  agreement,  though  given,  of  course,  on 
the  occasion  of  a  sale,  it  is  difficult  to  see  where  the  agent  gets  such  author- 
ity, unless  expressly  or  impliedly  from  his  principal,  or  how  a  mere  authority 
to  ^  sell  '*  gives  power  to  make  another  contract  not  a  necessary  or  usual  part 
of  "  selling." 

Of  course  an  unauthorized  warranty  of  an  agent  may  be  ratified ;  but  a 
mere  receipt  of  the  proceeds  of  the  sale  by  the  principal,  in  ignorance  of  an 
anauthoriJBed  warranty,  will  not  be  a  ratification.     Smith  v.  Tracy,  36  N.  Y. 
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79,  a  very  valuable  opipion  by  Mr.  Justice  Porter.  And  see  Combs  v,  Soott, 
12  Allen,  498.  As  to  what  circumstances  will  be  sufficient  evidence  of  an  an- 
thority  to  warrant  by  an  agent,  see  the  late  important  case  of  Smilie  v.  Hobbs, 
2  New  Eng.  Rep.  845  (N.  H.  1886)  ;  Churchill  v.  Palmer,  115  J^iass.  310; 
Eadie  v.  Ashbaugh,  43  Iowa,  519  ;  Melby  v.  Osborne,  33  Minn.  492 ;  Vogel 
V.  Osborne,  32  Minn.  167. 

Implied  Wabranties. 

10.  General  principles.  —  These  are  created  by  law,  or  spring  fixim  the 
facts  existing  at  the  time  of  sale ;  from  what  the  parties  did  rather  than  from 
what  they  said.  They  are  contracts,  to  be  sure,  but  silent  contracts  ;  and  cer- 
tain rules  prevail  as  to  their  existence  or  non-existence. 

No  implied  warranty  of  quality  arises  where  there  is  an  express  warranty 
of  some  other  quality.  The  demand  for  one  warranty  is  supposed  to  indicate 
an  intention  to  desire  no  other.  Expresno  unius  est  exclusio  cdterius.  This 
is  especially  enforced  where  the  express  warranty  is  in  writing.  Jackson  r. 
Langston,  61  Ga.  392;  International  Pavement  Co.  v.  Smith,  17  Mo.  App. 
264 ;  Baldwin  v.  Van  Deuaen,  37  N.  Y.  487 ;  Deming  v.  Foster,  42  N.  H. 
175 ;  McGraw  t;.  Fletcher,  35  Mich.  104 ;  Mullain  v.  Thomas,  43  Conn.  252. 
But  it  has  been  thought  thai  an  express  warranty  of  quality  does  not  exclude 
the  implied  warranty  of  title,  nor  vice  verscL^  and  that  they  can  snlisist  to- 
gether; one  a  contract  by  law,  the  other  by  the  parties.  Wells  v.  Spears,  1 
McCord,  421 ;  Wood  v.  Ashe,  3  Strobh.  64 ;  Trimmier  r.  Thomson,  10  S.  C.  164. 

11.  Of  Title.  —  (1.)  It  is  universally  agreed  in  America,  also,  that  in  every 
sale  of  personal  property  by  one  in  possession  thereof,  selling  in  his  own  right 
as  absolute  owner,  there  is  an  implied  warranty  of  ownership;  making  him 
liable  if  it  be  not  so,  whether  he  made  any  express  assertion  of  ownership  or 
not,  or  whether  he  knew  of  any  defect  in  his  title  or  not.  The  sale  itself  is  an 
assertion  of  ownership.  This  applies  to  sales  of  incorporeal  property,  rights 
and  choses  in  action,  as  well  as  chattels.     The  leading  cases  are  these  :  — 

Alabama.  Ricks  v.  DiJlahunty,  8  Port.  13i,  a  sale  of  a  slave  ;  Cozzins  v. 
Whitaker,  3  Stew.  &  Port.  322,  also  a  slave ;  Williamson  v.  Sammons,  34 
Ala.  691,  a  horse. 

Arkansas.  Boyd  v.  Whitfield,  19  Ark.  447,  a  slave;  Lindsay  v.  Lamb, 
24  Ark.  224,  a  wagon. 

California.     Gross  v,  Eierski,  41  Cal.  Ill,  a  piano-forte. 

Connecticut.     Starr  tr.  Anderson,  10  Conn.  341,  a  horse. 

Florida.     Lines  v.  Smith,  4  Fla.  47,  a  slave. 

Illinois.     Morris  v.  Thompson,  85  111.  16,  *'  fat  cattle." 

Indiana.     Marshall  v.  Duke,  51  Ind.  62,  sale  of  a  horse. 

Kentucky.  Chism  v.  Woods,  Hardin,  531,  a  horse;  Payne  r.  Rodden,  4 
Bibb,  304,  also  a  horse;  Scott  v.  Scott,  2  A.  K.  Marsh.  215,  a  slave;  Chan- 
cellor v.  Wiggins,  4  B.  Monr.  201,  slaves ;  Richardson  v,  Tipton,  2  Bush,  202, 
captured  horses. 

Maine.  Hale  v.  Smith,  6  Green  I.  420,  horses  and  furniture  ;  Eldridge  9. 
Wadleigh,  3  Fairf.  372,  a  yoke  of  oxen  ;  Butler  v.  Tufts,  13  Me.  302,  oxen; 
Huntingdon  v.  Hall,  36  Me.  501,  dwelling-house  ;  Thurston  t;.  Spratt,  52  Me. 
202,  a  horse. 
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MAKTI.AND.  Mockbee  v.  Gardner,  2  Harr.  &  Gill,  176,  a  sl^ve ;  Rice  v. 
Forsyth,  41  Md.  389,  a  steam-engine  and  other  machinerj. 

Missouri.  Matbeny  v.  Mason,  73  Mo.  677,  corn ;  Dryden  v,  Kellogg,  2 
Mo.  A  pp.  87,  a  steam-engine  and  boiler ;  Donaldson  v,  Newman,  9  Mo.  App. 
235,  a  sale  of  bonds. 

Massachusetts.  Emerson  v.  Brigham,  10  Mass.  202,  beef ;  Bucknam  v. 
Goddard,  21  Pick.  71,  leather;  Coolidge  v,  Brigham,  1  Met.  551 ;  Dorr  v. 
Fisher,  1  Cosh.  273,  butter;  Bennett  v.  Bartlett,  6  Gush.  225,  brass  wire; 
Whitney  v.  Haywood,  lb.  86,  an  omnibus ;  Brown  v.  Pierce,  97  Mass.  46,' 
wood  ;  Shattuck  v.  Green,  104  lb.  42,  furniture  and  fixtures. 

MiGiiiOAN.     Hunt  V.  Sackett,  31  Mich.  18,  an  exchange  of  horses. 

MiNNKSOTA.     Davis  V,  Nye,  7  Minn.  414,  a  sale  of  chattels. 

Mississippi.  Long  v.  Hickingbottom,  28  Miss.  772 ;  Storm  v.  Smith,  43 
Miss.  497,  a  slave. 

New  Hampshire.     Sargent  v.  Currier,  49  N.  H.  310,  a  horse. 

New  Jersey.  Wansler  v.  Messier,  29  N.J.  L.  256,  wood;  Woodv.  Shel* 
don,  42  N.  J.  L.  421,  certificate  of  stock,  a  valuable  case. 

North  Carolina.    Inge  v.  Bond,  3  Hawks,  101,  a  slave. 

New  York.  Heermance  v.  Vernoy,  6  Johns.  5,  a  bark-mill ;  Vibbard  v, 
Johnson,  19  Johns.  78,  a  chest  of  tea ;  Swettv.  Colgate,  20  Johns.  196,  barilla ; 
Case  V.  Hall,  24  Weud.  102,  a  sale  of  lumber;  Rew  v.  Barber,  3  Cow.  272,  a 
horse ;  Hoe  v.  Sanborn,  21  N.  Y.  556,  circular  saws  ;  Burt  t;.  Dewey,  40  N.  Y. 
283,  a  horse ;  McEnight  v.  Devlin,  52  N.  Y.  401,  fixtures ;  McCoy  v.  Archer, 
3  Barb.  323,  promissory  note ;  GiflTen  v.  Baird,  62  N.  Y.  329,  calves. 

Ohio.     Darst  v.  Brockway,  11  Ohio,  462,  the  use  of  a  cement. 

Pennsylvania.  McCabe  v.  Morehead,  1  W.  &  S.  513,  a  sale  of  timber; 
Swazey  v.  Parker,  50  Penn  St.  441,  a  note;  Flynn  r.  Allen,  57  lb.  482,  a 
chose  in  action ;  Whitaker  v.  Eastwick,  75  lb.  229,  coal ;  Krumbhuar  v.  Birch, 
83  Penn.  St.  426,  sale  of  a  patent  right. 

South  Carolina.     Colcock  v.  Goode,  3  McCord,  513,  sale  of  a  slave. 

Tennessee.  Word  v.  Caven,  1  Head,  507,  sale  of  a  slave,  important  case ; 
Trigg  r.  Faris,  5  Humph.  343,  also  a  slave ;  Gookin  v.  Graham,  5  Humph. 
480,  is  similar. 

Vermont.  Bank  v.  Bank,  10  Vt.  145,  a  check;  Thrall  v,  Newell,  19  lb. 
202,  a  note ;  Patee  v,  Pelton,  48  Vt.  182, an  exchange  of  carpets;  Gilchrist  v, 
HilUard,  53  Vt.  592,  a  sale  of  accounts. 

West  Virginia.  Bymside  v.  Burdett,  15  W.  Va.  702,  an  exchange  of 
horses. 

Wisconsin.  Lane  v.  Romer,  2  Chand.  61,  furniture ;  Costigau  v,  Haw- 
kins, 22  Wise.  74,  right  to  manufacture  a  patent  article ;  Croninger  v.  Paige, 
48  Wise.  229,  sale  of  rights  in  a  patent  heater  ;  Edgerton  v.  Micheis,  34  Am. 
Law  Beg.  260  ;  and  a  valuable  note  by  Mr.  David  Stewart,  of  the  Baltimore 
bar. 

This  implied  warranty  of  title  exists  although  the  vendor  assigns  and  delivers 
to  the  buyer  the  bill  of  sale  under  which  he  himself  acquired  the  chattel,  which 
is  silent  on  the  subject  of  warranty.  Shattuck  v.  Green,  104  Mass.  42.  If  his 
own  bill  of  sale  had  contained  an  express  warranty  of  title,  and  he  had  assigned 
the  same  to  his  vendee  with  all  the  conditions  therein  described,  that  might 
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amouDt  to  an  express  wamntj  on  his  part  Long  v.  Anderson,  62  Ind.  537. 
Of  coarse  a  warranty  of  title  is  a  warranty  of  a  fnt  and  perfed  title ;  and  ii 
broken  by  any  prior  incambrances,  mortgages,  pledges,  or  liens  on  the  prop- 
erty. Dresser  v,  Ainsworth,  9  Barb.  619  ;  Brown  v.  Cockbum,  37  Up.  Cu. 
Q.  B.  592  (1876),  an  important  case.  Aud  whatever  amount  the  vendee  msj 
be  obliged  to  pay  the  prior  incumbrancer  he  can  recover  of  his  vendor,  or  de- 
duct it  from  the  price  if  he  has  not  paid  for  the  goods*  Sargent  r.  Carrier,  49 
N.  H.  310;  Harper  v.  Dotson,  43  Iowa,  232. 

(2.)  All  agree  that  by  '^  possession  "  is  not  meant  merely  actual  custodj, 
occupation,  or  physical  keeping,  but  includes  all  constructive  possession,  such  as 
possession  by  a  bailee,  or  agent  of  the  vendor,  etc.  The  word  ^  possession  '*  most 
have  a  broad  construction.  Whitney  r.  Hey  wood,  6  Cnsh.  82  ;  Shattu<^  v. 
Green,  104  Mass.  45. 

(3.)  Reason  and  analogy  seem  to  lead  to  the  same  result  if  the  vendor  is  not 
in  actual  possession,  provided  he  indeed  purports  to  sell  an  absolute  and  per- 
fect title.  If  out  of  possession,  actual  or  constructive,  especially  if  the  prop- 
erty is  in  the  possession  of  an  adverse  claimant,  it  is  more  natural  to  believe 
that  the  vendor  is  selling  only  ^*  his  interest "  in  it,  be  it  more  or  less ;  in 
which  case  the  vefidee  might  be  supposed  to  take  his  own  risk,  and  to  under- 
stand that  he  had  no  claim  against  the  vendor  if  his  title  failed.  In  such  esses 
therefore  it  is  reasonable  to  hold  that  there  is  no  implied  warranty  of  title  bj 
the  mere  act  of  sale.  See,  as  tending  somewhat  to  support  this  view,  Jones  t^. 
Hnggeford,  3  Met  519  ;  Bank  of  Northampton  v.  Mass.  Loan  Co.  123  Msas. 
330 ;  Bogert  v.  Christie,  24  N.  J.  L.  57 ;  Erumbhaar  v.  Birch,  83  Peno.  St 
426 ;  Whitney  v.  Hey  wood,  6  Cush.  82 ;  Shattuck  v.  Green,  104  Mass.  42. 
For  of  course,  if  the  vendee  assumes  the  risk  of  ownership,  he  could  not  rely 
upon  any  implied  warranty.  Porter  v.  Bright,  82  Penn.  St  441.  It  has  been 
said  that  the  distinction  between  goods  in  and  not  in  possession  of  the  vendor 
is  ^so  deeply  rooted  in  the  American  law  that  it  cannot  easily  be  eradicated." 
Our  examination  of  the  American  cases  leads  us  to  doubt  whether  such  distinc- 
tion can  be  considered  as  firmly  established,  and  whether  there  is  any  sound 
distinction  between  a  vendor  in  and  one  out  of  possession. 

Let  us  consider  the  cases  usually  relied  upon  in  support  of  such  distinction. 
In  Andres  v.  Lee,  1  Dev.  &  Bat  £q.  318  (1836),  not  only  was  the  sale  of  the 
slave  by  an  administrator  in  his  official  capacity,  but  the  adverse  claimants  who 
had  ihe  slave  in  their  possession  were  present  at  the  sale  and  made  known 
their  claim,  and  forbade  the  sale,  whereupon  the  administrator  repeatedly  de- 
clared that  he  sold  ^'  only  the  right  of  the  heirs  of  Solomon  Lee."  Of  coarse  s 
buyer  under  all  those  circumstances  could  not  expect  there  was  any  warranty 
of  title ;  and  the  price  paid,  '^  twenty-five  to  forty  per  cent  less  than  the  full 
value,"  shows  it  was  a  speculation,  and  that  he  bought  at  his  own  baxard. 
McCoy  V,  Artcher,  3  Barb.  323  (1848),  is  one  of  the  most  important  It  was 
a  sale  of  a  promissory  note  given  by  one  Arnold  nominally  to  the  vendors  of 
the  plaintiff,  which  the  vendors  not  only  did  not  have  in  their  possession,  hot 
had  never  in  fact  seen  it,  and  did  not  believe  in  its  existence,  cu  they  informed 
ihe  buyer,  who  bought  it  at  the  same  time  with  other  securities  of  the  same 
parties.  The  whole  were  sold  at  fifty  per  cent  of  their  face  value,  and  the 
court  say,  '<  There  are  other  circumstances  in  this  case  tending  strongly,  if  not 
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coDclasivelj,  to  show  that  Artcher  purchased  the  Dote  cU  his  awn  risk  ;  "  and  the 
ODly  decision  in  the  case  was  that  the  court  below  erred  in  refusing  to  submit 
to  the  jury  what  was  the  actual  intention  and  understanding  of  the  parties ;  the 
judge  below  haying  told  the  jury  that  the  ^  vendor  must  be  deemed  in  law  as 
warranting  the  title  to  the  note."  And  the  court  added :  "  If  there  be  an 
affirmation  of  title  where  the  vendor  is  not  in  possession,  the  vendor  should  be 
subjected  to  the  same  liability  as  if  he  had  possession  of  the  property."  That 
is  the  ground  on  which  a  vendor  in  possession  is  held  to  warrant  the  title,  not 
because  he  expressly  affirms  the  title,  but  because  the  sale  itself  is  an  affirma- 
tion of  title. 

Id  Dresser  v.  Ainsworth,  9  Barb.  620  (1850),  sometimes  cited  on  this  side 
of  the  question,  A.  bought  of  D.  a  pair  of  horses  and  a  cart,  then  in  the  pos- 
session of  a  sheriff  on  an  execution  against  D.,  and  gave  the  note  in  suit  for 
tbem.  They  were  sold  on  execution  the  next  day.  The  vendor  was  held  to 
have  warranted  the  title,  although  the  property  was  apparently  out  of  his  pos* 
session,  and  in  possession  of  a  creditor  claiming  adversely  to  the  vendor.  If 
this  case  has  any  bearing,  it  tacitly  ignores  any  distinction. 

Edick  V.  Crim,  10  Barb.  445  (1851),  much  relied  upon,  was  an  action  for 
fraud  in  misrepresenting  that  he  was  the  owner ;  but  the  vendor  proved  **  that 
the  buyer  knew,  long  before  the  trade,  that  he  did  not  own  the  rifle,  and  on 
this  ground,  beyond  all  doubt,  the  jury  found  for  the  defendant,"  though  the 
court  proceeded  to  say  that  the  plaintiff  could  not  recover  upon  an  implied 
warranty,  because  the  vendor  was  out  of  possession. 

Huntingdon  v.  Hall,  36  Me.  501  (1853),  however,  seems  to  be  a  direct  de- 
cision in  favor  of  the  distinction.  The  defendant  sold  the  plaintiff  a  small  house 
for  $50,  standing  on  the  land  of  a  third  person,  described  "•  as  now  occupied 
by  Peabody,"  and  the  plaintiff  gave  his  note  for  it.  Without  paying  the  note, 
the  plaintiff  sued  for  breach  of  an  implied  warranty  of  title,  and  he  was  not 
allowed  to  recover,  for  the  reason  that  the  defendant  was  not  in  possession  at 
the  sale ;  but  the  facts  are  very  meagrely  stated  in  the  report 

In  Scott  V,  Hix,  2  Sneed,  192  (1854),  where  the  same  rule  was  briefly 
stated,  a  husband  and  wife  had  sold  the  wife's  slaves  before  she  came  into  pos- 
session, and  while  they  were  lawfully  in  the  possession  of  another  as  owner  for 
life ;  and  on  a  bill  in  chancery  by  the  vendee  to  have  the  sale  confirmed,  on 
the  ground  of  an  implied  warranty  of  title,  and  a  cross-bill  by  the  wife  to  have 
her  interest  protected,  the  court  declined  to  help  the  vendee,  for  one  good  and 
sufficient  reason :  ^  because  the  facts  show  that  there  was  no  intention  to  war- 
rant by  Philpot  (the  grantor),  nor  any  such  understanding  on  the  part  of 
Scott  (the  grantee).  It  was  an  adventure  for  speculation,  with  a  risk  of  title 
and  all  other  consequences." 

In  Long  V,  Hickingbottom,  28  Miss.  773  (1855),  the  only  question  was 
whether  the  defendant  sold  the  slave  as  his  own  property,  or  as  agent  of  his 
wife.  The  slave  was  in  his  possession,  and  there  was  no  occasion  for  any  dis- 
tinction as  to  want  of  possespion.  Indeed,  the  judge  makes  none ;  he  only 
quotes,  approvingly  however,  the  language  of  Judge  Kent,  so  oflen  cited  on 
this  subject. 

In  Hopkins  o.  Grinnell,  28  Barb.  537  (1858),  the  vendors  were  not  only 
out  of  possession,  but  it  ^  did  not  appear  that  the  property  ever  had  been  ia 
their  possession,"  but  the  rule  was  affirmed. 
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In  Scanton  v.  Clark,  89  N.  T.  220  (1868),  a  sale  of  a  promissory  oote, 
although  the  court  fuHy  approves  the  distinctioo,  yet  the  facts  show  that  the 
▼endor  not  ouly  was  not  in  possession  of  the  note  at  the  time  of  sale,  bat  did 
not  then  own  it,  and  only  acquired  a  title  to  it  some  time  afterward ;  and,  hav- 
ing resold  it  to  another  bond  fide  purchaser  after  obtaining  possession  nnder 
his  title,  the  question  was  whether  the  first  purchaser  would  hold,  or  the  sec- 
ond. The  court  were  clearly  right  in  saying  the  second ;  for  that  would  be 
so  whether  the  vendor  was  or  was  not  in  possession  when  he  made  the  first 
sale,  since  a  second  sale  and  delivery  always  takes  priority  over  a  former  sale 
without  delivery. 

In  Storm  v.  Smith,  43  Miss.  497  (1870),  the  only  question  was  whether,  id 
a  guardian's  sale  of  a  slave  under  a  decree  of  the  probate  court  made  in  1860 
the  guardian  impliedly  warranted  the  title.  The  buyer  had  peaceable  and  do- 
disturbed  possession  from  the  time  of  the  purchase  until  his  emancipatioo  in 
1865,  a  period  of  more  than  five  years,  and  never  offered  to  return  him,  bat 
refused  to  pay  his  note  given  therefor.  The  court  held  he  had  no  defeoost 
and  all  that  is  said  about  sales  oat  of  possession  is  mere  dicta ;  for  all  agree 
that,  in  a  sale  by  a  guardian,  there  is  no  implied  warranty  of  title. 

In  Sheppard  v.  Earles,  13  Hun,  651  (1878),  the  only  question  was  whether 
a  mortgagee  of  a  chattel,  selling  under  a  power  of  sale,  warrants  the  moit- 
gagor*s  title,  or  only  that  he  is  selling  such ^ as  he  himself  has  acquired  under 
the  mortgage :  the  court,  likening  it  to  a  sale  by  an  officer  or  a  trustee,  held 
the  latter  view.  In  Byrnside  v.  Burdett,  15  W.  Va.  702  (1879),  it  does  not 
appear  whether  the  horse  sold  was  or  was  not  in  the  vendor's  possession  st 
the  time  of  the  sale,  hut  it  does  appear  that  he  delivered  the  horse  to  the  ven- 
dee,  and  the  controversy  really  was  on  other  points,  although  the  court  cite  ap- 
provingly the  cases  heretofore  stated  and  the  rule  therein  laid  down. 

If  this  be  a  correct  analysis  of  the  cases  on  this  subject,  it  will  be  seen  that 
in  very  few  of  them  was  the  exact  point  decided,  or  necessary  to  the  decision ; 
and,  considering  that  all  the  cases  and  dicta  rest  on  the  older  cases,  which  ha?e 
been  shaken  in  the  later  English  decisions,  it  may  still  be  open  to  doubt 
whether  the  distinction  between  a  vendor  in  and  out  of  possession  ought  to  he, 
or  will  be,  generally  sustained. 

(4.)  But,  whatever  may  be  the  implied  liability  of  vendors  not  in  possession, 
it  is  universally  agreed  that  in  o£Q.oial  sales,  t.  e.  by  sheriffs,  executors, 
guardians,  mortgagees,  etc.,  in  autre  droit  there  is  no  implied  warranty  of  title 
in  the  party  whom  he  thus  represents.  The  Monte  Allegro,  9  Wheat.  616; 
Mockbee  v.  Gardner,  2  Harr.  &  6.  176 ;  Sheppard  v.  Earles,  13  Hun,  651 ; 
Neal  V.  Gillaspy,  56  Ind.  451 ;  Ricks  v.  Dillahunty,  8  Port.  133  ;  Baker  r. 
Arnot,  67  N.  Y.  448 ;  Forsythe  v.  Ellis,  4  J.  J.  Marsh.  298  ;  Corwin  v.  Ben- 
ham,  2  Ohio  St.  37;  Bingham  v.  Maxcy,  15  111.  295 ;  Hicks  t^.  Skinner,  71  N. 
C.  539 ;  Harrison  v.  Shanks,  13  Bush,  620 ;  Hensley  v.  Baker*  10  Mo.  157 ; 
Bostwick  r.  Winton,  1  Sneed,  525.  And  see  many  cases  in  the  note  before 
referred  to  on  p.  615.  But  a  positive  affirmation,  of  title  by  such  persons  migbt 
make  them  liable.     Johnston  v.  Barker,  20  Up.  Can.  C.  P.  228  (1869). 

(5.)  When  is  a  warranty  of  title  broken  so  as  to  give  a  cause  of  action  ? 
At  the  sale,  or  only  when  the  buyer  has  been  ousted,  or  suffered  a  recovery  by 
the  real  owner.     Some  hold   that   the  cause  of  action  exists  immediately. 
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whether  the  buyer  has  or  has  not  sarrendered  the  chattel  to  the  real  owner. 
Perkins  v.  Whelan,  116  Mass.  542;  Grose  v,  Hennessey,  13  Allen,  389; 
Payne  v.  Rodden,  4  Bibb,  304 ;  Chancellor  v,  Wiggins,  4  6.  Monr.  201. 
Still  more  if  the  buyer  has  offered  to  return  the  property  to  the  real  owner. 
Word  V.  Caven,  1  Head,  506  ;  Dryden  v.  Kellogg,  2  Mo.  App.  87  ;  McCiffen 
V.  Baird,  62  N.  Y.  329 ;  Matheny  t;.  Mason,  73  Mo.  677 ;  while  others  seem 
to  hold  that  the  buyer  must  have  been  ousted,  or  disturbed  in  the  possession  by 
the  true  owner,  before  he  can  recover  on  his  warranty,  or  defend  an  action 
for  the  price.  Sweetman  v.  Prince,  62  Barb.  256  ;  Case  v.  Hall,  24  Wend. 
102  ;  Vibbard  v.  Johnson,  19  Johns.  77  ;  Erumbhaar  v.  Birch,  83  Penn.  St. 
426;  Wanser  v.  Messier,  29  N.  J.  L.  256;  Gross  v.  Kierski,  41  Cal.  Ill ; 
Bandon  v.  Toby,  11  How.  493  ;  Linton  v.  Porter,  31  111.  107  ;  Burt  v.  Dewey, 
40  N.  Y.  283. 

Kentucky  has  held  an  eviction  necessary  where  the  warranty  of  title  was 
express,  but  not  where  it  is  implied.  Tipton  v.  Triplett,  1  Mete.  (Ky.)  570 ; 
Scott  v.  Scott,  2  A.  K.  Marsh.  215  ;  but  the  reason  for  the  distinction  it  is 
not  very  easy  to  see.  If  there  be  any  difference,  it  would  seem  that  an  ouster 
was  less  necessary  in  an  express  than  in  an  implied  warranty. 

12.  Identity  of  Kind. — There  is  in  America  an  implied  warranty  of 
identity,  viz.,  that  the  article  shall  be  of  the  kind  it  purports  to  be  or  is  de- 
scribed to  be ;  that  is,  that  the  article  delivered  shall  be  the  same  thing  con- 
tracted for.  This,  in  England,  is  called  an  implied  condition ;  in  America,  an 
implied  warranty  :  in  the  former  country,  because  the  vendee  has  more  right 
of  return  in  case  of  breach  of  condition  than  for  breach  of  warranty,  and  so  it 
is  more  favorable  for  him  to  hold  it  a  breach  of  condition.  But,  as  there  is  in 
America  a  generally  recognized  right  of  return  for  breach  of  warranty,  the 
practical  difference  between  the  two  countries  is  slight. 

Let  us  consider  some  of  the  illustrations  of  this  rule.  The  description  in 
Osgood  V.  Lewis,  2  Harr.  &  Gill,  495.  (1829),  was  **  winter-pressed  sperm 
oil.*'  Held,  a  warranty  not  only  that  the  article  was  '*  sperm  oil,"  but  that  it 
was  **  winter  pressed,"  and  not  summer-pressed,  an  article  of  half  the  value ; 
a  valuable  case ;  the  words  "  winter-pressed  "  being  considered  not  merely  as 
denoting  a  quality  of  sperm  oil,  but  a  separate  and  distinct  kind  from  other 
oil ;  in  the  same  way  as  *^  Mackerel  No.  1  "  has  been  thought  to  indicate  a  dif- 
ferent kind  or  class  from  '*  Mackerel  No.  3."  Gardner  v.  Lane,  9  Allen, 
492  ;  12  Allen,  399  ;  98  Mass.  492. 

In  Borrekins  v.  Bevan,  3  Rawle,  23  (1831),  the  article  was  described  in 
the  bill  of  parcels  as  "  blue  paint."  Held  to  be  a  warranty  that  it  was  such. 
This  was  an  elaborately  considered  case.  In  Henshaw  v.  Robins,  9  Met.  87 
(1845),  the  bill  of  sale  was,  "  H.  &  Co.  bought  of  T.  M.  S.  &  Co.  two  cases  of 
indigo."  The  article  delivered  was  not  indigo,  but  a  different  substance  so 
prepared  as  to  deceive  skilful  dealers  in  indigo.  It  was  distinctly  held  that 
the  description  constituted  a  warranty  that  the  article  was  real  indigo.  In 
Edgar  v.  Canadian  Oil  Co.  23  Up.  Can.  Q.  B.  333  (1864),  it  was  held  that, 
in  a  sale  of  oil  by  a  refining  establishment,  described  as  "  Rock  Oil,"  there 
was  a  warranty  that  the  article  delivered  should  correspond  with  that  usually 
sold  under  that  name ;  viz.,  an  oil  fit  for  use  as  an  illuminating  oil,  and  not 
explosive  or  dangerous.     See,  also.  Baker  v,  Lyman,  38  lb.  498  (1876).     Li 
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Mader  v.  Jooes,  1  Russell  &  Chesslej  (Nova  Scotia),  82,  it  was  held  that  io 
a  sale  of  herring  branded  **  Gulf  Herring,  Split,  No.  1,"  there  was  a  warrantj 
that  they  were  of  the  quality  commonly  known  under  that  denominatioD. 
See,  also,  in  the  same  court,  Hard  t;.  Fairbanks,  James,  432  ;  Wier  v,  BisseU, 
2  Thompson,  178.  In  Hawkins  v.  Pemberton,  51  N.  Y.  198  (1872),  a  sale 
of  "  blue  vitriol,  sound  and  in  good  order,"  the  article  was,  in  fact,  mixed  or 
salsburger  vitriol,  composed  partly  of  blue  vitriol  and  the  larger  part  of  green 
vitriol,  much  less  valuable.  Held,  that  the  description  amounted  to  a  war- 
ranty of  the  article ;  modifying  somewhat  the  dedsion  in  Seizas  v.  Woods,  2 
Caines,  48,  and  Swett  v.  Colgate,  20  Johns.  196,  or  at  least  the  applicaticNi  of 
the  law  to  the  facts  in  those  cases. 

Wolcott  V.  Mount,  36  N.  J.  L.  262  (1873),  furnishes  an  excellent  example 
of  this  class  of  warranties.  The  article  was  sold  as  ^^  early  strap-leaf  red-top 
turnip-seed."  It  proved  to  be  seed  of  a  different  kind  and  description,  vis., 
^'  Rdssia  turnip-seed,"  a  much  later  variety,  not  salable  in  market,  and  only 
fit  for  cattle.  This  was  held  a  warranty  of  the  kind  of  seed ;  or  at  least  that 
the  court  had  a  right  to  infer  a  warranty,  if  not  bound  to,  as  stated  in  the  same 
case  in  38  N.  J.  L.  496.  A  similar  decision  was  arrived  at  in  White  v.  Miller, 
71  N.  Y.  118  (1877)  ;  a  sale  of  'Marge  Bristol  cabbage-seed,"  in  which  the 
law  was  carefully  considered,  and  Seixas  v.  Wood  and  Swett  v.  Colgate  were 
overruled.  See,  also,  Van  Wyck  v,  Allen,  69  lb.  61.  In  Shister  v.  Baxter, 
109  Penn.  St.  443,  a  less  strict  rule  was  adopted. 

In  Dounce  v.  Dow,  64  N.  Y.  411  (1876),  the  buyer  ordered,  and  the  seller 
billed  to  him,  "  XX  pipe  iron."  Held  to  be  a  warranty  that  the  article  was 
of  that  character,  but  not  of  any  certain  quality  of  pipe  iron.  In  Jones  v. 
George,  61  Tex.  345,  the  plaintiff  applied  to  a  druggist  for  ^  Paris  green"  to 
kill  cotton-worms.  In  fact,  ^  chrome-green  "  was  delivered,  a  different  sab- 
stance,  but  resembling  it  in  appearance.  The  vendor  was  held  liable  on  his 
implied  warranty  for  the  failure  of  the  crop  caused  thereby  ;  a  valuable  case, 
containing  a  full  citation  of  authorities,  especially  on  the  question  of  damagei. 
The  decision  in  Kingsbury  t;.  Taylor,  29  Me.  508  (1849),  though  supported 
by  Lord  v.  Grow,  39  Penn.  St.  88,  that  the  vendor  of  ''spring  rye  for  seed" 
was  not  liable,  although  the  article  proved  to  be  winter  rye  and  worthless  to 
the  buyer,  would  not  perhaps  hardly  be  followed  at  the  present  day. 

For  other  cases  that  the  use  of  a  certain  name  for  the  goods  is  a  warranty 
that  the  goods  are  such,  see  Bagley  v,  Cleveland  Rolling  Mill,  21  Fed.  Rap. 
159 ;  Flint  v.  Lyon,  4  Cal.  17 ;  Catchings  v.  Hacke,  15  Mo.  App.  51 ;  Baeh 
V.  Levy,  18  Jones  &  Spen.  519  (1884) ;  Lewis  i;.  Rountree,  78  N.  C  323, 
"strained  rosin;"  Whittaker  v,  McCormick,  6  Mo.  App.  114,  *'No.  2  white 
mixed  corn." 

Warranty  of  genuinenesB  in  the  sale  of  commercial  paper  comes  under 
this  head ;  a  warranty  that  it  is  really  what  it  purports  to  be,  a  real  note  and 
not  a  false  one.     On  every  such  sale  the  vendor  impliedly  guaranties :  — 

(1.)  That  the  signatures  to  the  paper  are  genuine  and  not  forged.  Cabot 
Bank  t;.  Morton,  4  Gray,  156;  Herrick  v.  Whitney,  15  Johns.  240;  Miriam 
V.  Wolcott,  3  Allen,  258;  Shaver  v.  Ehle,  16  Johns.  201 ;  Thrall  v.  Newell, 
19  Vt.  202;  Terry  v.  Bissell,  26  Conn.  23;  Aldrich  v.  Jackson,  5  R.  L  218; 
Webb  V.  Odeli,  49  N.  T.  583;  Worthington  v.  Cowles,  112  Mass.  30 ;  Led- 
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wich  V.  McEim,  53  N.  Y.  807 ;  Wilder  v.  Cowles,  100  Mass.  487 ;  Ross  v. 
Terry,  63  N.  Y.  613;  Ward  v.  Haggard,  75  lud.  381 ;  Willson  v,  Binford,  81 
lb.  588;  People's  Bank  v.  Kurtz,  99  Penn.  St.  344;  Gilchrist  v.  Hiiliard,  53 
Vt.  592,  aocoQDts ;  Marshall  v,  Morgan,  58  Vt.  60.  Though  of  course  no  such 
warrautj  is  implied  when  the  vendor  at  the  sale  expressly  refuses  to  warrant 
the  genuineness.     Bell  v.  Dagg,  60  N.  Y.  528. 

The  doctrine  of  Baxter  v.  Dureu,  29  Me.  434,  and  of  Fisher  r.  Rieman,  12 
Md.  497,  that  this  implied  warranty  of  genuineness  of  signature  does  not  apply 
where  a  note  is  sold  in  market,  like  other  goods  and  effects,  as  an  article  of 
merchandise,  but  only  where  it  is  passed  in  payment  of  a  debt,  can  hardly  be 
supported.  In  both  cases  alike  the  thing  transferred  is  not  what  it  purports  to 
be,  but  only  a  semblance  of  it.  It  is  not  a  question  of  qudUty^  but  of  kind  or 
species.  It  is  not  a  contract  at  all  if  forged.  And  as  goods  and  chattels  sold 
must  conform  to  their  name  and  description,  and  be  what  they  purpart  to  he^ 
so  must  a  note.  See  Hussey  v.  Sibley,  66  Me.  192 ;  Merriam  v.  Wolcott, 
3  Allen,  258. 

(2.)  That  the  signers  are  competent  to  contract,  and  not  minors,  married 
women,  etc     Lobdell  t;.  Baker,  1  Met  193,  and  3  Met.  469. 

(3.)  But  not  ordinarily  that  they  are  pecuniarily  responsible  or  solvent ;  for 
this  is  warranting  the  quality  of  the  article.  Day  v,  Kinney,  131  Mass.  37 ; 
Bui^ess  V.  Chapin,  5  R.  I.  225 ;  Beckwith  v.  Farnum,  lb.  230;  Swansey  v, 
Parker,  50  Penn.  St  450.  Nor  that  it  is  not  tainted  with  usury,  and  so  void 
against  the  maker.  Littauer  v.  Goldman,  72  N.  Y.  506;  a  very  interesting 
and  important  case  reviewing  the  authorities,  though  it  was  not  approved  in 
Wood  V.  Sheldon,  42  N.  J.  L.  425. 

There  is  no  doubt  therefore  that  the  article  delivered  must  correspond  in 
ipecies  and  kind  with  that  sold.  Does  the  same  obligation  arise  as  to  the  qu^ 
Uy  of  the  thing,  when  words  are  used  indicating  a  particular  quality  ? 

If  no  words  of  quality  are  used,  it  is  clear  enough  that  words  of  kind  or  species 
do  not  import  any  particular  quality  of  that  species.  Thus,  if  the  article  sold 
be  merely  described  as  <*  tallow,"  this  gives  no  assurance  that  it  shall  be  of  good 
quality  or  color.     If  it  be  tallow,  that  suffices.     Lamb  v.  Crafts,  12  Met  353. 

In  Winsor  v.  Lombard,  18  Pick.  57  (1836),  the  bill  of  parcels  described 
the  goods  as  <'  No.  1  Mackerel "  and  ''  No.  2  Mackerel."  This  was  held  to  im- 
ply only  a  warranty  that  they  had  been  duly  inspected  and  branded  as  No.  1 
and  No.  2  by  the  proper  authorities,  but  not  that  at  the  time  of  sale  they  were 
free  from  rust,  although  they  would  not  have  been  so  branded  had  they  at  that 
time  been  affected  with  rust  In  a  sale  of  *'  Manilla  sugar,"  if  the  article  an- 
swer to  that  name  in  market,  there  is  no  warranty  that  it  shall  be  as  free  from 
imparities  as  such  sugar  usually  is.  Gossler  v.  Eagle  Sugar  Refinery,  103 
Mass.  331.  If  the  property  sold  be  certain  lots  of  boards  and  dimension  stuff 
^  now  at  and  about  the  mills  at  P.,"  there  is  no  warranty  that  the  boards  shall 
be  merchantable.  Whitman  v.  Freese,  23  Me.  212.  So  of  a  sale  of  "500 
bgs."     Dollard  v.  Potts,  6  Allen  (N.  B).  443. 

In  Hyatt  v.  Boyle,  5  Gill  &  Johns.  110  (1833),  the  bill  of  parcels  described 
the  article  as  *'  24  kegs  of  tobacco,  branded  {Parkin),*^  It  was  properly  so 
branded,  but  it  proved  to  be  unsound,  and  it  was  held  there  was  no  warranty 
of  quality;  explaining  some  of  the  language  in  Osgood  v.  Lewis,  2  H.  &  6. 495. 
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A  sale  of  "  Port  wine  "  or  "  sherry  "  does  not  imply  the  articles  are  **  im- 
ported," or  of  any  particular  quality.  Coate  v,  Terry,  26  Up.  Can.  C.  P.  40 
(1876).  In  Snelgrove  v.  Bruce,  16  Up.  Can.  C.  P.  561  (1866),  it  was  held 
that  a  sale  of  seed«  put  up  by  the  vendor  in  packages,  and  labelled  by  him  with 
their  names,  implied  only  that  they  were  such  kind  of  seeds,  not  that  they 
were  *'  fresh,"  or  *'  good  and  fit  for  growing."  See,  also,  Jennings  v.  Gratz, 
8  Rawle,  168,  Young  Hyson  tea;  Carson  v,  Baillie,  19  Penn.  St.  375,  lard 
grease  ;  Wetherell  v.  Neilson,  20  lb.  448  ;  Shister  v.  Baxter,  109  lb.  443. 

But  suppose  that  the  description  contains  some  adjectives  importing  some 
particular  quality,  is  there  a  warranty  of  such  quality  then?     Does  a  sale  of 
**good,  fine  wine  "  imply  a  warranty  that  it  is  good  and  fine,  or  only  that  it  is 
wine?     It  was  held  only  the  latter  in  Hogins  r.  Plympton,  11  Pick.  97,  the 
words  being  *'  too  uncertain  and  indefinite ; "  bat  perhaps  that  might  properlj 
be  left  to  a  jury.     So  in  Barrett  v.  Hall,  2  Aikens,  269  (1826),  held,  a  sale  of 
"good  cooking-stoves,"  does  not  imply  a  warranty  of  any  particular  quality  in 
the  stoves.     It  is  too  indefinite.     So  the  words  ^ first  and  second  rate  tobacco" 
in  a  bill  of  sale  is  no  warranty  of  any  quality,  being  but  mere  words  of  opinion. 
Towell  V,  Gate  wood,  2  Scam.  22  (1839).     Nor  are  the  words  '^mill  iron"  any 
warranty  that  such  iron  is  gray  mill  iron,  instead  of  white  mottled  mill  iron,  an 
inferior  quality  of  mill  iron.      Carondelet  Iron  Works  r.  Moore,  78  HI.  65. 
So  in  Fraley  v.  Bispham,  10  Penn.  St.  320  (1849),  the  property  sold  was  ''sa- 
perior  sweet-scented  Kentucky  leaf  tobacco."     It  was  held  that,  if  the  article 
furnished  was  really  Kentucky  leaf  tobacco,  it  was  not  necessary  that  it  should 
be  *' superior"  or  ''sweet  scented."     See,  also,  Ryan  t;.  Ulmer,  108  Penn.  St 
332,  an  important  case.     In  a  bhIc  of  a  quantity  of  gunny-cloth,  the  broker's 
note  contained  the  words :     *'  Invoice  weight,  2^\/^  lbs.  average  per  yard.'* 
That  was  the  true  invoice  weight,  but  the  actual  weight  was  considerably  less. 
This  was  held  to  be  no  warranty  that  the  goods  weighed  2^^^  lbs.  per  yard, 
and  evidence  that  such  an  understanding  existed  among  dealers  in  that  article 
in  Boston,  where  the  sale  was  made,  was  held  inadmissible.     Rice  v,  Codman, 
1  Allen,  377. 

On  the  other  hand,  some  words  of  quality  may  be  so  positive  and  definite  as 
not  to  be  merely  expressions  of  opinion  or  recommendation,  but  words  of  pos- 
itive affirmance.  In  such  cases  they  may  be  considered  as  warranties  of  qnalitj 
as  well  as  of  kind. 

In  Hastings  v.  Lovering,  2  Pick.  214  (1824),  the  sale  note  read,  <<  2,000  gal- 
lons prime  quality  winter  oil,"  and  these  words  were  held  to  import  a  warranty, 
not  only  that  the  article  was  winter  oil,  but  also  that  it  whs  of  a  prime  qualitj. 
In  Forcheimer  v.  Stewart,  65  Iowa,  593  (1885),  the  sale  was  of  "  choice,  sogar- 
cured  canvassed  hams,"  and  as  the  vendee  had  no  opportunity  for  inspectk>n, 
the  description  was  held  to  be  a  warranty  that  the  hams  were  as  described. 
The  fact  that  the  contract  was  executory  for  future  delivery,  may  have  had 
some  weight  in.  the  decision.  In  Chisholm  r.  Proudfoot,  15  Up.  Can.  Q.  B. 
203  (1857),  it  was  held  that  if  a  manufacturer  of  flour  brands  it  as  **Tra£d- 
gar  Mill-^,  Extra  Superfine,"  it  is  a  warranty  that  it  is  such.  And  see  Bannel 
V.  Whitlaw,  14  lb.  241.  That  a  statement  that  the  qoality  of  the  article  in  a 
sale  note  or  bill  of  parcels  may  be  a  warranty  of  the  quality  as  well  as  of  the 
kind,  see  14  Pick.  100 ;  18  Pick.  60;  9  Met  87 ;  Richmond  Trading  Co.  v. 
Farquar,  8  Blackf.  89. 
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13.  Caveat  Emptor.  — The  maxim  of  caveat  emptor  is  universally  adopted 
in  America,  save  perhaps  in  South  Carolina;  and  therefore,  in  a  sale  of  an  exist- 
ing specific  chattel  inspected  or  selected  by  the  buyer,  or  subject  to  his  inspec- 
tion, there  is  no  implied  warranty  of  quality ;  or,  as  sometimes  stated,  '^  a  sound 
price  does  not,  in  and  of  itself,  import  a  sound  quality."  The  doctrine  of 
caveat  emptor^  however,  has  so  many  limitations  that  it  must  be  read  in  the 
light  of  what  are  sometimes  called  exceptions,  but  which  are  really  inde- 
pendent rules  and  principles. 

Some  of  the  many  cases  in  support  of  the  general  doctrine  are  :  — 

Alabama.  Cozcins  v.  Whitaker,  3  Stew.  &  Port.  322,  slave  \  West  v. 
Cunningham,  9  Porter,  104,  oranges. 

Arkansas.    Turner  v.  Huggins,  14  Ark.  22,  sale  of  a  horse. 

California.  Moore  v.  McKinlay,  5  Cal.  471,  garden  seeds ;  Byrne  v. 
Jan  sen,  50  lb.  624,  wool ;  Johnson  v.  Powers,  65  lb.  181. 

Connecticut.  Dean  v.  Mason,  4  Conn.  428,  deer-skins;  Frazier  v.  Har- 
vey, 34  lb.  469,  sale  of  hogs;  Drewt*.  Roe,  41  lb.  50,  tobacco. 

Illinois.  Roberts  v.  Hughes,  81  111.  130.  The  rule  caveat  emptor  applies 
to  a  judicial  sale.    Morris  v.  Thompson,  85  111.  16,  cattle. 

Indiana.  Humphreys  v,  Comline,  8  Blaokf.  516,  molasses;  Bowman  Vp 
Clemmer,  50  Ind.  10,  hogs. 

Iowa.  Dean  v.  Morey,  33  Iowa,  120,  applies  the  rule  to  the  sale  of  a 
^  cribber ;  '*  Richardson  i;.  Bouck,  42  lb.  185,  goods. 

Kentucky.  Scott  v.  Ren  wick,  1  B.  Mon.  64,  sale  of  a  cow  for  breeding 
purposes;  Standiford's  Adm'r  v.  Schultz,  5  B.  Mon.  581,  notes.. 

Maine.     Kingsbury  v.  Taylor,  29  Me.  508,  rye. 

Maryland.  Taymon  v,  Mitchell,  1  Md.  Ch.  496,  slaves ;  Johnston  v. 
Cope,  3  H.  &  John.  89,  linens ;  Hyatt  v.  Boyle,  5  Gill  &  J.  110,  tobacco. 

Massachusetts.  Winsor  v.  Lombard,  18  Pick.  59,  sale  of  fish ;  Mixer  v. 
Coburn,  1 1  Met.  559,  glass. 

Mississippi.    Otto  v.  Alderson,  10  Sm..  &  M.  476,  a  slave. 

New  York.  Seixas  r.  Wood,  2  Caines,  48,  peachum  wood  sold  for  brazil- 
letto ;  Holden  t;.  Dakiu,  4  John.  421,  white  lead ;  Swett  v.  Colgate,  20  John. 
196,  sale  of  barilla;  Welsh  v.  Carter,  1  Wend.  185,  barilla;  Wright  v.  Hart, 
18  lb.  449,  flour,  a  valuable  case ;  Moses  v.  Mead,  1  Denio,  378,  beef;  Beirne 
V.  Dord,  2  Sandf.  89,  5  N.  Y. ;  Hargous  v.  Stone,  5  N.  Y.  73 ;  Hawkins  v. 
Pemberton,  51  N.  Y.  198,  blue  vitriol ;  Day  v.  Pool,  52  N.  Y.  416,  syrup. 

Ohio.  Hadley  v.  Clinton,  &c.  Co.  13  Ohio  St.  502,  sale  of  a  cow ;  a  valu- 
able case. 

Pennsyltania.  Jackson  v.  Wetherill,  7  S.  &  R.  480,  mare ;  McFarland  v. 
Memmer,  9  Watts,  55,  horse ;  Eagan  v.  Call,  34  Peun.  St.  236,  a  mare ;  Wei* 
mer  v.  Clement,  37  Penn.  St.  147,  canal-boat;  Lord  v.  Grow,  39  Penn.  St 
88,  grain ;  Whitaker  v.  Eastwick,  75  Penn.  St.  229,  coal ;  Warren  v,  Phila- 
delphia Coal  Co.  83  Penn.  St.  437,  also  coal ;  Ryan  v.  Ulmer,  108  lb.  332, 
meat 

South  Carolina.  In  this  State,  from  the  earliest  times,  it  has  been  often 
held  that  ^  selling  for  a  sound  price  raises,  in  law,  a  warranty  of  the  soundness 
of  the  thing  sold  ;  and  this  warranty  applies  to  all  faults  known  and  unknown 
to  the  seller."     Timrod  v.  Shoolbred,  1  Bay,  324  (1793),  a  sale  of  a  negro, 
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seems  to  be  the  earliest  reported  case,  although  the  eoart  says  **  it  has  often 
been  decided  in  our  courts."  Lester  v,  Graham,  1  Mill,  182  ;  Mitchell  v.  Dn- 
bose,  1  Mill,  360;  Crawford  v.  Wilson,  2  Mill,  353;  Barnard  v.  Tates,  1  N. 
&  WC.  142;  Vaughn  v.  Campbell,  2  Brey.  53;  Furman  v.  Miller,  lb.  127; 
Houston  V,  Gilbert,  3  Brev.  63.  The  rnle  applies  to  auction  sales  as  well  ss 
private  sales.  Duncan  v*  Bell,  2  Nott  &  M'C.  153 ;  Rose  v.  Beatie,  lb.  538. 
But  not  to  sales  by  a  sheriff.  Thayer  v.  Sheriff,  2  Bay,  169 ;  Davis  v.  Mar- 
ray,  2  M  11,  143 ;  Yates  v.  Bond,  2  M'Cord,  382 ;  Harth  v.  Gibbes,  3  Bidi. 
316;  Wingo  v.  Brown,  14  Rich.  103.  Nor  to  judicial  sales  by  a  master. 
Tunno  v.  Fludd,  1  M'Cord,  121 ;  Robinson  v.  Cooper,  1  HiU,  287.  Nor  to  s 
sale  of  an  un negotiable  security.  Colburn  v.  Mathews,  1  Strobh.  232.  Nor 
to  any  sale  where  the  defect  is  known  to  the  buyer.  Wood  r.  Ashe,  1  Strobh. 
407.  Nor  where  there  is  a  special  warranty  of  soundness,  **•  according  to  the 
best  of  the  vendor's  knowledge."     McLaughlin  v.  Horton,  1  Hill,  383. 

Vermont.  Stevens  t;.  Smith,  21  Vt.  90,  sale  of  ** old  potash  kettles;" 
Bryant  v,  Pember,  45  Vt.  487,  an  exchange  of  a  pair  of  horses. 

14.  Sales  by  Sample.  In  all  sales  by  sample  —  sales  really  by  sample 
—  there  is  an  implied  warranty  that  the  bulk  shall  be  of  equal  quality  to  the 
sample.     Some  of  the  more  important  cases  are  :  — 

California.  Moore  v,  McKinlay,  5  Cal.  471,  a  sale  of  garden  seeds  by 
sample ;  Hughes  v.  Bray,  60  Cal.  284,  grain. 

Connecticut.     Merriman  v.  Chapman,  32  Conn.  146,  apples. 

GeoHgia.     Wilcox  V.  Howard,  51  Ga.  298,  sale  of  guano. 

Illinois.  <  Hanson  v.  Busse,  45  III.  499,  apples  ;  Hubbard  v.  George,  49 
111.  275,  wheat ;  Webster  v.  Granger,  78  111.  230,  flaxseed  ;  Converse  r.  Han-* 
feldt,  11  Bradw.  153,  beaver  cloth. 

Iowa.  Home  Lightning-rod  Co.  v.  Neff,  60  Iowa,  138,  lightning-rods; 
Myer  v.  Wheeler,  65  Iowa,  390. 

Kansas.     Gill  v,  Kaufman,  16  Kan.  571,  liquors. 

Louisiana.     Hall  v.  Plassan,  19.  La.  Ann.  11,  wine. 

Maryland.     Gunther  v.  Atwell,  19  Md.  157,  sale  of  tobacco. 

Massachusetts.  Bradford  v.  Manly,  13  Mass.  139,  cloves;  Hastiogi  r. 
Levering,  2  Pick.  219  ;  Williams  v.  Spafford,  8  Pick.  250 ;  Henshaw  v.  Bob- 
ins,  9  Met.  86  ;  Whitmore  v.  South  Boston  Iron  Co.  2  Allen,  62  ;  Dickinson 
V.  Gay,  7  Allen,  29 ;  Lothrop  v.  Otis,  7  Allen,  435 ;  Schnitaer  v.  Orieotal 
Print  Works,  114  Mass.  123,  Persian  berries. 

Minnesota.     Day  v.  Raquet,  14  Minn.  273,  liquors. 

MissouRL  Graff  r.  Foster,  67  Mo.  512,  sale  of  oranges;  Voss  ».  Mc- 
Guire,  18  Mo.  App.  477,  wool ;  Hollender  v.  Koeiter,  20  Mo.  App.  79,  min- 
eral water. 

New  Hampshire.  Merrill  ©.Wallace,  9  N.  H.  116,  pork;  Boothby  ». 
Plaisted,  51  N.  H.  436,  liquors. 

New  York.  Sands  v.  Taylor,  5  John.  895,  a  cargo  of  wheat ;  Oneids 
Manuf.  Co.  v.  Lawrence,  4  Cow.  440,  cotton ;  Andrews  r.  Kneelaiid,  6  Ih. 
354 ;  Gallagher  t?.  Waring,  9  Wend.  20,  are  similar  cases ;  Waring  v.  Msson, 
18  Wend.  425 ;  Beebe  v.  Robert,  12  lb.  412  ;  Howard  t;.  Hoey,  23  Wend.  350, 
ale ;  Osborn  v.  Gante,  60  N.  Y.  540,  cream  of  tartar ;  Dike  v.  Rmtlinger,  23 
Han,  241,  Russia  cameFs  hair ;  Moses  v.  Mead,  1  Denio,  378,  beef;  Boormao 
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V.  Jenkins,  12  Wend.  566,  cotton;  Beirne  v,  Dord,  5  N.  Y.  95,  99,  blankets; 
Brower  v,  Lewis,  19  Barb.  574,  cottons ;  Hargous  v.  Stone,  1  SeldeD,  78,  cot- 
ton sheeting ;  Leonard  v.  Fowler,  44  N.  Y.  289,  beans. 

NoBTH  Carolina.  Reynolds  v.  Palmer,  21  Fed.  Rep.  433,  and  a  very 
valoable  note  by  John  D.  Lawton,  Esq. 

Ohio.     Dayton  v.  Hoogluod,  39  Ohio  St  671. 

South  Cabolina.     Rose  v.  Beatie,  2  Nott  &  McC.  538,  a  sale  of  cottou. 

Texas.  Brantley  v.  Thomas,  22  Tex.  270,  a  sale  of  tobacco ;  Whitaker  t;. 
Hueske,  29  lb.  355,  cotton. 

United  States.  Schuchardt  v.  Aliens,  1  Wall.  359,  Dutch  madder ;  Bar- 
nard V.  Kellogg,  10  lb.  383,  wools. 

YiBGiNiA.     Proctor  v.  Spratley,  78  Ya.  254  (1884),  peanuts,  a  valuable  case. 

Wisconsin.  Gretty  v.  Rountree,  2  Chand.  28,  a  pump  ;  Merriam  v.  Field, 
24  Wise.  640,  lumber. 

But  in  sales  by  sample  there  is  no  warranty  that  there  is  no  latent  defect  in 
the  sample  or  in  the  bulk.  They  must  be  alike,  but  neither  of  them  need  be 
perfect.  We  speak  of  sellers  merely  and  not  manufacturers.  Bradford  v. 
Manly,  13  Mass.  139 ;  Dickinson  v.  Gray,  7  Allen,  29 ;  Sands  v.  Taylor,  5 
Johns.  404. 

Pennsylvania,  however,  has  a  modified  rule  on  this  subject,  holding  appar- 
ently that  an  ordinary  sale  by  sample  does  not  imply  any  warranty  that  the 
quality  of  the  bulk  shall  be  the  same  as  that  of  the  sample,  but  only  that  the 
bulk  must  be  of  the  same  species  or  kind  as  the  sample,  and  shall  also  be  mer- 
ehantabU.  Boyd  v,  Wilson,  83  Penn.  St.  319,  and  cases  cited.  This  was  a 
eale  of  a  lot  of  canned  corn,  and  was  so  decided  on  the  ground  that  in  that 
State  the  sample  is  not  ordinarily  a  standard  of  quality ;  but  the  same  court 
recognizes  the  fact  that  it  may  be  made  such  bj  the  dealings  of  the  parties,  as 
where  the  stipulation  was  that  future  deliveries  should  equal  the  samples.  West 
Republic  Co.  v.  Jones,  108  Penn.  St.  55,  a  valuable  case. 

To  constitute  a  sale  by  sample,  in  the  legal  sense  of  that  term,  it  must  appear 
that  the  parties  contracted  solely  in  reference  to  the  sample  or  article  exhib- 
ited, and  that  both  mutually  understood  they  were  dealing  with  the  sample, 
with  an  understanding  that  the  bulk  was  like  it  Beirne  v*  Dord,  5  N.  Y.  95, 
blankets  in  bales ;  Cousinery  v.  Pearsall,  8  J.  &  S.  113 ;  Day  v.  Raguet,  14 
Minn.  282.  Or,  as  sometimes  stated,  to  raise  the  implied  warranty  of  con- 
formity between  sample  and  bulk,  it  must  appear  that  the  alleged  sale  by 
sample  was  really  such ;  that  the  portion  shown  was  intended  and  understood 
to  be  a  standard  of  the  quality^  and  not  merely  that  it  was  in  fact  taken  from 
the  bulk.  If  that  was  all  that  was  understood,  it  would  not  raise  the  implied 
warranty.  Merely  showing  a  portion  of  the  goods  instead  of  the  whole,  does 
not  necessarily  constitute  a  '^  sale  by  sample."  See  Hargous  v.  Stone,  5  N.  Y. 
73;  Ames  v.  Jones,  77  N.  Y.  614;  Selser  v.  Roberts,  105  Penn.  St.  242; 
Proctor  V,  Spratley,  78  Ya.  254;  Borthwick  v.  Young,  12  Out.  App.  671 
(1885),  an  excellent  case.  If  the  seller,  though  showing  the  article  by  a  small 
portion  thereof,  requests  the  buyer  to  examine  the  bulk  for  himself  and  he 
does  so,  there  is  no  implied  warranty  that  the  whole  corresponds  with  the  por- 
tion shown  to  or  examined  by  the  buyer.    Salisbury  v.  Stainer,  19  Wend.  159 ; 

Barnard  v.  Kellogg,   10  Wall.  383,  a  very  interesting  case.     Accordingly, 
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whether  a  sale  was  strictly  by  sample,  or  whether  the  bnyer  acted  on  his  own 
jadgment,  is  ordinarily  a  question  for  the  jury.  Jones  v.  Wasson,  8  Bazt 
(Tenn.)  211 ;  Waring  v.  Mason,  18  Wend.  445.  And  a  castom  among  dealers 
in  the  article  that  there  is  an  implied  warranty  that  the  bulk  (wool  in  bales)  is 
not  falsely  or  deceitfully  packed,  is  not  admissible,  especially  if  unknown  to  the 
parties.  Barnard  v,  Kellogg,  10  Wall.  884,  reversing,  on  this  point,  6  Blatdil 
279.  But  evidence  of  a  usage  to  sell  such  goods  by  sample  is  always  compe- 
tent evidence  upon  the  question  whether  the  goods  in  controversy  were  so  soML 
Atwater  v.  Clancy,  107  Mass.  869.  Though,  if  a  written  contract  of  sale  be 
silent  on  the  subject  of  a  sale  by  sample,  it  cannot  be  ordinarily  shown  by 
parol  that  it  was  so  made.  Wiener  v,  Whipple,  58  Wise.  298.  But  such  evi- 
dence might  be  admissible  when  the  writing  does  not  distinctly  define  the  ar- 
ticle to  be  delivered,  so  as  to  enable  its  identity  to  be  seen  upon  the  face  of  the 
transaction,  such  as,  for  instance,  a  sale  of  '*  white  willow  cuttings."  Pike  v. 
Fay,  101  Mass.  184. 

15.  Merohazitability.  —  Where  goods  are  sold  ''  by  description  "  and  not 
by  the  buyer's  selection  or  order,  and  without  any  opportunity  for  inspection, 
there  is  ordinarily  an  mplied  warranty,  not  only  that  they  conform  to  the 
description  in  kind  and  species  as  before  stated,  but  also  that  they  are  ^  mer- 
chantable ;  "  not  that  they  are  of  the  first  quality  or  of  the  second  quality,  but 
they  are  not  so  inferior  as  to  be  unsalable  among  merchants  or  dealers  in  the 
article ;  t .  e.  that  they  are  free  from  any  remarkable  defect  In  such  sales  the 
doctrine  of  caveat  emptor  does  not  apply*  This  is  especially  true  where  the 
vendor  is  the  manufacturer,  or  the  sale  is  executory  for  future  delivery.  Gal- 
lagher V.  Waring,  9  Wend.  28 ;  Howard  v.  Hoey,  28  Wend.  850,  a  valuable 
case :  Merriam  v.  Field,  24  Wise  640 ;  Brantley  v.  Thomas,  22  Tex.  270 ; 
McClung  17.  Kclley,  21  Iowa,  508 ;  Gammell  v.  Gunby,  52  Ga.  504 ;  Mtsner 
V,  Granger,  4  Gilm.  69  ;  Wilcox  v.  Hall,  58  Ga.  685.  See  CoUen  v.  Bimm, 
87  Ohio  St.  236 ;  Gaylord  Manuf.  Co.  v.  Allen,  58  N.  Y.  515. 

In  Owens  v,  Dunbar,  12  Irish  L.  R.  804  (1848),  a  sale  of  a  cargo  of  corn 
then  at  sea,  on  board  the  £llen  Jane,  it  was  held  the  contract  was  for  a  specific 
thing,  and  that  there  was  no  warranty  implied  that  the  corn  would  be  mer- 
chantable on  its  arrival.  And  in  Bowe  v,  Farren,  8  Irish  C.  L.  B.  46  (1858), 
J  it  was  held  that  where  there  was  an  express  warranty  of  one  quality,  no  im- 
plied  warranty  of  merchantability  could  be  added.  But  see  Cleo  v.  McPher- 
son,  1  Bosw.  480,  a  carefully  considered  case ;  Newbery  v.  Wall,  8  Jones  &  Sp. 
106 ;  Fitch  v.  Archibald,  29  N.  J.  L.  160.  An  agreement  to  deliver  com  **  in 
merchantable  order  "  was  held  to  mean  of  merchantable  qualify^  in  Hamilton  •. 
Ganyard,  8  Keyes,  45 ;  that  is,  sound  and  ripe.  And  see  Beed  t?.  Randall,  29 
N.  Y.  868. 

This  implied  warranty  of  merchantability  by  a  maenufaciurer  has  sometimes 
been  implied  even  when  there  was  express  warranty  as  to  other  qualities, 
which  was  silent  on  this  particular  subject.  Wilcox  v.  Owens,  64  Ga.  601 ; 
Merriam  v.  Field,  24  Wise.  640. 

16.  Fitness  for  a  particular  use. — In  purchases  for  a  particular  nae 
made  known  to  the  seller,  if  the  buyer  relies  on  the  vendor's  judgment  to  select 
and  not  on  his  own,  there  is  an  implied  warranty  that  the  article  furnished  Is 
reasonably  fit  and  suitable  for  that  purpose.     This  is  more  obvious  when  the 
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seller  is  also  the  maDofacturer,  but  it  is  equally  true  when  he  is  only  a  mer- 
chant, provided  always  the  buyer  in  fact  relies  upou  the  seller's  judgment,  and 
does  not  inspect  and  select  for  himself. 

Thusy  in  Brown  r.  Sayles,  27  Vt.  227,  it  was  held  that  in  a  contract  to  ^ 
baild,  sell,  and  deliver  a  buggy  wagon,  at  a  fixed  price,  there  was  an  im- 
plied warranty  even  against  all  secret  and  latent  defects  in  the  materials  of 
which  it  was  constructed,  although  they  could  not  be  discovered  on  the  most 
careful  examination.  In  Hoe  v.  Sanborn,  21  N.  Y.  552,  a  sale  of  circular v 
saws  by  the  manufacturer,  it  was  held  in  an  elaborate  opinion  that  there  was 
an  implied  warranty  against  any  latent  defects  growing  out  of  the  process  of 
manufacture,  but  not  for  the  defects  in  the  materials  used,  unless  it  was  proved 
or  was  to  be  presumed  that  the  vendor  was  aware  of  the  defect.  Somewhat 
similar  views  led  to  a  similar  decision  in  Bragg  v.  Morrill,  49  Vt.  45.  But 
ordinarily  a  vendor  is  held  liable  on  this  warranty  for  the  quality  of  the  mate- 
rials used  in  the  article  he  manufactures  and  sells.  In  Bodgers  v.  I^iles,  11 
Ohio  St.  48,  a  manufacturer  of  steam-boilers  was  held  to  impliedly  warrant 
them  free  of  all  defects  either  of  workmanship  or  material^  latent  or  otherwise, 
which  would  render  them  unfit  for  the  usaal  purpose  of  such  boilers ;  going  a 
little  beyond  Hoe  v.  Sanborn.  So  in  Cunningham  v.  Hall,  1  Sprague,  404,  a 
builder  of  a  ship  was  held  liable  for  defective  materials.  So,  also,  a  manufac- 
turer of  pianos  impliedly  warrants  not  only  that  the  workmanship,  but  also  that 
the  materials,  shall  reasonably  be  fit  for  the  purposes  to  which  they  shall  be 
^plied.  Snow  v.  Schomacker  Man.  Co.  69  Ala.  111.  In  White  v.  Miller, 
71  N.  Y.  118,  a  grower  and  vendor  of  garden  seeds  was  held  to  warrant  that 
they  were  ^  free  from  any  latent  defect  arising  from  the  mode  of  cultivation." 

In  Gammell  t;.  Gunby,  52  Ga.  504,  a  dealer  in  guano  to  farmers  was  held 
to  impliedly  warrant  that  the  article  sold  for  guano  '^  was  reasonably  suited  to 
the  uses  intended."  See,  also,  Wilcox  v,  Owens,  64  Ga.  601 ;  Wilcox  v.  Hall, 
53  Ga.  635 ;  Bobson  v.  Miller,  12  So.  Car.  586.  On  the  same  ground  exactly 
in  French  r.  Vining,  102  Mass.  132,  the  vendor  of  hay  sold  for  feeding  to  a 
oow  was  held  liable  for  her  loss  caused  by  eating  it,  because,  as  be  knew,  white 
lead  had  been  spilt  upon  it,-  although  he  had  carefully  endeavored  to  separate 
the  injured  part  from  the  other,  and  thought  he  had  done  so.  In  Best  v.  Flint, 
58  Vt.  543,  it  was  held  that  in  the  sale  of  hogs  purchased  for  market  there  is 
an  implied  warranty  that  they  are  fit  for  the  purpose,  when  the  vendee,  having 
no  opportunity  for  inspection,  trusts  to  the  vendor  to  select  them,  knowing  for 
what  they  are  intended.  In  Gerst  v.  Jones,  32  Gratt.  518  (1879),  the  rule 
was  applied  to  a  manufacturer  of  tobacco-boxes  made  for  and  sold  to  manu- 
&cturers  of  tobacco,  which,  in  consequence  of  using  green  timber,  caused  the 
tobacco  packed  in  them  to  mould.  In  an  excellent  opinion  the  case  of  Jones 
V,  Just  was  fully  approved.  A  sale  of  barrels  for  putting  whiskey  in,  implies 
that  they  will  not  leak.     Poland  v.  Miller,  95  Ind.  387. 

For  other  cases  of  warranty  of  fitness,  see  Dounce  v.  Dow,  64  N.  Y.  411 ; 
Wilson  V.  Danville,  4  L.  B.  Ir.  249;  6  lb.  210,  distillery  grains  sold  to  feed 
to  cattle ;  Spurr  v.  Albert  Mining  Co.  2  Hannay  (N.  B.),  361 ;  Beals  v.  01m- 
stead,  24  Vt.  114;  Whitmore  v.  South  Boston  Ice  Co.  2  Allen,  273;  Cunning- 
ham V.  Hall,  4  Allen,  273  ;  Bice  v.  Forsyth,  41  Md.  389,  an  important  case ; 
Bigelow  V.  Bazall,  38  Up.  Can.  Q.  B.  452,  a  sale  of  a  fomaoe  for  heating  cer- 


628  PEBFORMAMCE  OF  THE  CONTRACT.  [bOOE  IT. 

tain  offices;  Pease  v.  Sabin,  38  Vt.  432,  a  sale  of  cheese  by  the  maker; 
Boothby  v.  Scales,  27  Wise  626,  a  faDning-mill ;  Thomas  v.  Simpson,  80  N.  C. 
4,  shingles ;  Overton  i;.  Phelan,  2  Head,  445 ;  Dawes  v.  Peebles,  6  Fed.  Rep. 
856,  soda  apparatus;  Howard  v*  Hoey,  23  Wend.  850,  an  important  case; 
Harris  v.  Waite,  51  Vt.  480,  gas  meters ;  Pacific  Guano  Co.  r.  Mnllen,  66  Ala. 
582 ;  Downing  i;.  Dearborn,  77  Me.  457,  leather  for  shoes  ;  Getty  v.  Roantree, 
2  Chaud.  (Wise.)  28,  a  pump;  Byers  v.  Chapin,  28  Ohio  St.  800,  oil  barrels; 
Robinson  Mach.  Works  v.  Chandler,  56  Ind.  575,  a  sawmill;  Brenton  r. 
Davis,  8  Blackf.  317,  a  boat ;  Craver  v,  Hornburg,  26  Kans.  94,  a  **  header  ma- 
chine;"  Pisk  V.  Tauk,  12  Wise.  276 ;  Merrill  v.  Nightingale,  89  lb.  247 ;  Pa- 
cific Iron  Works  v.  Newhall,  34  Conn.  67  ;  Port  Carbon  Iron  Co.  v.  Groves,  68 
Penn.  St.  149 ;  Curtis  Man.  Co.  v,  Williams,  3  S.  W.  Rep.  517  (Ark.  1887). 

It  must  be  distinctly  borne  in  mind,  however,  that  this  implied  warranty  of 
fitness  does  not  arise  (in  the  absence  of  fraud)  when  the  buyer  selects  his  own 
article  on  his  own  judgment,  although  the  vendor  (not  being  a  manu&ctorer) 
knows  it  is  intended  for  a  particular  use.  If  the  purchaser  gets  the  exact 
article  he  buys,  and  buys  the  very  thing  he  gets,  he  takes  the  risk  of  its  fitness 
for  the  intended  use.  Doming  v.  Foster,  42  N.  H.  165,  a  yoke  of  oxen  sold 
for  farm  work  ;  Height  v.  Bacon,  126  Mass.  10,  leather  sold  for  making  boou 
and  shoes ;  the  doctrine  is  well  stated  here ;  County  of  Simcoe  Ag.  Soc.  r. 
Wade,  12  Up.  Can.  Q.  B.  614,  a  sale  of  a  bull  selected  by  the  buyer  lor  breed- 
ing. Scott  V.  Renick,  1  B.  Monr.  63,  is  much  like  it.  Walker  v,  Pue,  57  Md. 
155,  and  Mason  i;.  Chappell,  15  Gratt.  572  ;  Farrow  v.  Andrews,  69  Ala.  96, 
may  be  possibly  sustained  on  this  ground.  Warren  Glass  Works  v.  Keystone 
Coal  Co.  22  Rep.  (Md.)  551 ;  Kohl  t;.  Lindley,  39  111.  196,  examining  many 
cases ;  Cogel  v.  Kniseley,  89  111.  598,  the  sale  of  an  engine ;  Armstrong  r. 
Bufford,  51  Ala.  41 0,  a  sale  of  ''  Soluble  Pacific  Guano ; "  Tilton  Safe  Co.  r. 
Tisdale,  48  Vt.  83,  a  "  No.  4  Safe,  with  construction  lock,"  specially  ordered 
by  the  buyer  by  that  name ;  Port  Carbon  Iron  Co.  v.  Groves,  68  Penn.  St. 
149,  a  sale  of  ''A  No.  1  Pig  Iron,"  in  which  the  court  say  if  a  special  thing  is 
ordered,  though  for  a  special  purpose,  yet  if  the  exact  thing  ordered  be  fui^ 
nished,  there  is  no  warranty  of  fitness  for  the  purpose.  Shister  v.  Baxter,  109 
Penn.  St.  443,  is  an  interesting  application  of  this  rule. 

17.  From  Usage.  —  In  addition  to  all  other  implied  warranties  it  is  possible 
that  custom  and  usage,  if  sufiiciently  well  establbhed,  may  modify,  enlarge,  or 
restrict  warranties  usually  created  by  law. 

Thus,  in  Fatman  v.  Thompson,  2  Disney,  482  (1859),  it  was  held  that  a 
usage  among  tobacco  dealers  to  warrant  that  the  article  should  remain  sound 
and  merchantable  for  four  months  after  the  sale,  was  valid,  and,  if  suffidentlj 
established,  governed  a  sale  there  made.  So  in  Schuitner  v.  Oriental  Print 
Works,  114  Mass.  123,  it  was  held  that,  in  a  sale  of  Persian  berries  in  bags  by 
sample,  a  custom  might  be  shown  that  the  sample  represented  only  theavera^ 
quality  of  the  entire  lot,  and  not  the  average  quality  of  the  contents  of  each 
bag  taken  separately ;  and  if  so,  the  buyer  would  have  no  remedy  merely  be- 
cause the  average  of  one  bag  fell  below  the  sample,  if  in  fact  the  average  of 
the  entire  quantity,  taken  as  a  whole,  did  conform  to  the  standard. 

Bnt  a  usage,  that  in  sales  by  sample  there  is  an  implied  warranty  against 
latent  defectSy  is  invalid  and  iUegal.     Dickinson  v.  Gay,  7  Allen,  29  (1863),  a 
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very  important  case.  See,  also,  Coxe  v.  Heislej,  19  Penn.  St  243,  overraling 
Snowden  v.  Warder,  8  Rawle,  101.  So  a  usage  tending  to  establish  an  im- 
plied warranty  of  merchantable  quality  in  a  sale  of  goods  not  sold  by  descrip- 
tion, and  inspected  by  the  buyer  (in  which  cases  the  common  law  does  not  im- 
ply a  warranty),  is  inadmissible.     Dodd  v.  Farlow,  11  Allen,  426. 

So  a  osage  that  plain  words  of  representation  merely,  in  their  ordinary  sense, 
shall  be  understood  as  words  of  warranty,  is  invalid.  Wetherill  v.  Neilson,  20 
Penn.  St.  448.  Conversely,  a  usage  derogating  from  the  common  law  rule  of 
implied  warranties  is  invalid ;  as  a  usage  that  a  manufacturer  does  not  impli-> 
edly  warrant  against  latent  defects  in  the  article  he  is  manufacturing  is  inoper- 
ative against  a  written  contract,  from  which  the  law  would  imply  such  warranty* 
Whitmore  v.  South  Boston  Iron  Co.  2  Allen,  52  (1861),  also  a  valuable  case. 

Sales  of  Provisions.  —  Some  of  the  earlier  American  cases,  relying  upon 
the  words  of  Blackstone,  so  often  quoted,  vol.  8,  p.  165,  assert  that  in  con- 
tracts for  provisions  it  is  always  implied  that  the  provisions  are  wholesome ; 
and  Van  Bracklin  r.  Fonda,  12  Johns.  468  (1815),  is  one  of  the  cases  most 
relied  upon.  But  that  was  apparently  an  action  for  deceit  in  selling  an  un- 
sound quarter  of  beef,  and  not  on  a  warranty  ;  for  the  jury  found  that  the  ven- 
dor knew  the  animal  was  diseased,  and  did  not  communicate  the  fact ;  and  the 
court  said  that  *'  was  equivalent  to  a  suggestion  of  a  falsehood  that  she  was 
sound."  In  Divine  v.  McCormick,  50  Barb.  116  (1867),  the  doctrine  of  Van 
Bracklin  was  approved,  and  the  vendor  of  a  heifer  sold  for  beef,  which  was 
found  to  be  diseased  and  unfit  for  food,  was  held  liable ;  but  there  also  there  was 
saUsfactory  evidence  that  the  vendor  *'  was  aware,  or  had  great  reason  to  sus- 
pect, the  unsound  and  unwholesome  condition  of  the  heifer  when  he  sold  her  to 
the  plaintiff.  If  so,  he  was  bound  to  disclose  it."  Again,  in  Burch  r.  Spencer, 
15  Hun,  504  (1878),  the  same  doctrine  was  applied  to  a  sale  of  pork  for  food, 
which  proved  to  be  boar's  meat  and  unfit  for  food ;  but  the  vendor  who  had 
Blaoghtered  the  animal  knew  the  fact,  and  not  only  did  not  disclose  it,  but  pos- 
itively denied  it  to  the  vendee,  and  a  plain  case  of  fraud  existed.  Hoover  v, 
Peters,  18  Mich.  51  (1869),  is  also  a  direct  decision  in  favor  of  such  implied 
warranty.  It  was  also  a  sale  of  pork  for  food,  and  although  there  is  no  indi- 
cation in  the  report  of  any  fraud  by  the  vendor,  he  was  not  allowed  to  recover, 
the  price,  by  reason  of  his  implied  warranty  of  its  fitness  for  food.  Again,  in 
Siudair  v.  Hathaway,  57  Mich.  60  (1885),  the  same  court  held  that  a  baker 
impliedly  warrants  the  wholesomeness  of  the  bread  which  he  sells  to  a  pedler 
to  distribute  to  customers. 

On  the  other  hand  it  is  now  well  settled,  notwithstanding  some  apparently 
inconsistent  expressions,  that  in  sales  of  animals  intended  for  food,  between 
dealersj  whether  wholesale  or  retail,  or  to  sell  again,  and  not  for  immediate 
consumption  by  the  buyer,  there  is  no  implied  warranty  of  soundness  or  fitness 
for  food,  merely  because  the  things  were  finally  intended  for  that  use.  How- 
ard V.  Emerson,  110  Mass.  321,  a  sale  of  a  live  cow  by  a  farmer  to  retail  to 
butchers,  is  the  leading  case  where  the  subject  was  elaborately  considered. 
Moses  V.  Mead,  1  Denio,  378,  a  sale  of  mess  beef,  is  a  leading  case  on  this 
point,  affirmed  5  Denio,  617 ;  Humphreys  v.  Comline,  8  Blackf.  516,  a  sale  of 
two  barrels  of  molasses  to  a  retailer.  The  same  rule  was  applied  in  Ryder  v* 
Ndtge,  21  Minn.  70  (1874),  a  sale  of  over  4,000  pounds  of  venison  to  a  dealer 
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in  that  article.  It  Is  at  least  doubtful  whether  there  be  anj  such  warranty, 
even  though  provisions  are  sold  for  immediate  consumption  bj  the  buyer ;  un- 
less when  he  trusts  to  the  jqdgment  or  selection  of  the  seller.  If  A.  selects  of 
his  butcher  a  particular  piece  of  beef  and  orders  that  identical  piece  to  be  sent, 
it  is  not  easy  to  see,  in  the  absence  of  any  custom  or  usage  to  make  it  good,  why 
there  should  be  any  implied  warranty  as  to  its  quality,  any  more  than  in  any 
other  sales.  The  buyer  takes  his  risk,  the  same  as  in  buying  any  other  thing. 
But  if  he  orders  his  dinner  of  his  market-man  for  him  to  select  and  send  up, 
and  which  the  buyer  does  not  see  until  it  comes  to  his  table,  there  is  good 
ground  for  holding  the  vendor  liable  on  an  implied  warranty  that  the  article 
sent  shall  be  fit  for  the  purpose  for  which  it  was  ordered ;  but  this  is  applying 
to  provisions  the  same  rule  as  is  applied  to  sales  of  other  property,  and  it  is  not 
impossible  that  exactly  the  same  rules  govern  the  one  as  the  other. 
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§  674.  After  the  contract  of  sale  baa  been  completed,  the  chief  and 
immediate  duty  of  the  vendor,  in  the  absence  of  contrary  stipulations, 
IS  to  deliver  the  goods  to  the  purchaser  as  soon  as  the  latter  has  com- 
plied with  the  conditions  precedent,  if  any,  incumbent  on  him. 

There  is  no  branch  of  the  law  of  sale  more  confusing  to  the  student 
than  that  of  delivery.  This  results  from  the  fact  that  the  word  is  un- 
fortunately used  in  very  different  senses,  and  unless  these  different  sig- 
nifications are  carefully  bOrne  in  mind,  the  decisions  would  furnish  no 
due  to  a  clear  perception  of  principles. 

§  676.  Fint  —  The  word  "delivery"  is  sometimes  used  with  refer- 
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ence  to  the  passing  of  the  propetty  in  the  chattel,^  sometimes  to  the 
change  of  the  possession  of  the  chattel ;  in  a  word,  it  is  used  in  tarn  to 
denote  transfer  of  title^  or  transfer  of  possession. 

Secondly,  —  Even  where  "  delivery  "  is  used  to  signify  the  transfer  of 
possession^  it  will  be  found  that  it  is -employed  in  two  distinct  classes 
of  cases,  one  having  reference  to  the  formation  of  the  contract,  the 
other  to  the  performance  of  the  contract.  When  questions  arise  as  to 
the  '*  actual  receipt "  which  is  necessary  to  give  validity  to  a  parol  con- 
tract for  the  sale  of  chattels  exceeding  lOZ.  in  value,  the  judges  con- 
stantly use  the  word  "  delivery  "  as  the  correlative  of  that  "  actual  re- 
ceipt." After  the  sale  has  been  proven  to  exists  by  delivery  and  actual 
receipt,  there  may  arise  a  second  and  distinct  controversy  upon  the 
point  whether  the  vendor  has  performed  his  completed  bargain  by  de- 
livery of  possession  of  the  bulk  to  the  purchaser. 

Thirdly.  —  Even  when  the  subject  under  consideration  is  the  ven- 
dor's delivery  of  possession  in  performance  of  his  contract,  there  arises 
a  fresh  source  of  confusion  in  the  different  meanings  attached  to  the 
word  **  possession.*'  In  general  it  would  be  perfectly  proper,  and  even 
technical,  to  speak  of  the  buyer  of  goods  on  credit  as  being  in  posses- 
sion of  them,  although  the  actual  custody  may  have  been  left  with  the 
vendor.  The  buyer  owns  the  goods,  has  the  right  of  possession,  may 
take  them  away,  sell  or  dispose  of  them  at  his  pleasure,  and  maintain 
trover  for  them.  Yet,  if  he  become  insolvent,  the  vendor  is  said  to 
have  retained  possession.  Again,  if  the  vendor  has  delivered  the  goods 
to  a  carrier  for  conveyance  to  the  purchaser,  he  is  said  to  have  lost  his 
lien,  because  the  goods  are  in  the  buyer's  possession,  the  carrier  being 
the  agent  of  the  buyer ;  but  if  the  vendor  claim  to  exercise  the  right 
of  stoppage  in  transitu^  while  the  carrier  is  conveying  them,  the  goods 
are  said  to  be  only  in  the  constructive,  not  in  the  actual  possession  of 
the  buyer. 

§  676.  Delivery  in  the  sense  of  a  transfer  of  title  has  been  consid- 
ered ante^  Book  II.,  Of  the  Effect  of  the  Contract. 

Delivery  of  possession^  as  required  under  the  Statute  of  Frands,  as 
the  correlative  of  the  buyer's  *'  actual  receipt "  in  order  to  prove  the 
formation  of  the  contract,  has  been  considered  in  Book  I.  Part  II.  Ch. 
4,  Of  Acceptance  and  Actual  Receipt. 

Delivery  into  the  buyer's  possession,  sufQcient  to  destroy  the  ven- 
dor's lien,  or  even  his  right  of  stoppage  in  transitu^  will  be  discussed 
post^  Book  V. 

This  chapter  is  confined  to  a  consideration  of  the  vendor's  doty  of 
delivering  the  goods  in  performance  of  his  contract,  so  as  to  enable  him 
to  defend  an  action  by  the  buyer  for  non-delivery. 

§  677.  Generally,  the  purchaser  in  a  bargain  and  sale  of  goods, 
where  the  property  has  passed,  is  entitled  to  take  possession  of  them, 

^  As,  fur  inatance,  in  the  opinion  of  Parke,  J.,  in  Dixon  v,  Yeats,  5  B.  &  Ad.  at  p.  340. 
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and  it  is  the  vendor's  duty  to  deliver  this  possession.  But  this  right 
is  only  primdfacie^  and  it  may  well  be  bargained  that  the  possession 
shall  remain  with  the  vendor  until  the  fulfilment  of  certain  conditions 
precedent  by  the  purchaser.  Where  nothing  has  been  said  as  to  pay- 
ment, the  law  presumes  that  the  parties  intended  to  make  the  payment 
of  the  price  and  the  delivery  of  the  possession  concurrent  conditions,  as 
is  explained  in  Book  IV.  Part  II.  On  Conditions.  The  vendor  cannot 
insist  on  payment  of  the  price  without  alleging  that  he  is  ready  and 
willing  to  deliver  the  goods  ;  the  buyer  cannot  demand  delivery  of  the 
goods  without  alleging  that  he  is  ready  and  willing  to  pay  the  price. 
But  it  constantly  happens  that^there  is  a  stipulation  to  the  contrary  of 
this,  and  that  the  parties  agree  that  the  buyer  is  to  take  possession  of 
the  goods  before  paying  for  them,  or,  in  the  usual  phrase,  that  the 
goods  are  sold  on  credit.  The  legal  effect  then  is,  that  there  has  been 
an  actual  transfer  of  titU^  and  an  actual  transfer  of  the  right  qf  posses- 
sion  by  the  bargain,  so  that  in  pleading,  and  for  all  purposes  save  that  ^ 
of  the  vendor's  lien  for  the  price,  the  buyer  is  considered  as  being  in 
possession,  by  virtue  of  the  general  rule  of  law,  that  "  the  property  of 
personal  chattels  draws  to  it  the  possession.^ "  But  although  the  buyer 
has  thus  acquired  the  right  of  possession  not  to  be  questioned  for  any 
legal  purpose  by  any  one  save  his  vendor,  the  latter  may  refuse  to  part 
with  the  goods,  and  may  exercise  his  lien  as  vendor  to  secure  payment 
of  the  price,  if  the  purchaser  has  become  insolvent  before  obtaining 
actual  possession. 

§  678.  The  law  on  this  whole  subject  was  very  perspicuously  stated 
in  the  case  of  Bloxara  v.  Sanders,^  which  may  be  considered  the  lead- 
ing case,  always  cited  when  these  points  are  under  discussion.  The 
decision  turned  upon  the  follovring  facts :  One  Saxby  bought  several 
parcels  of  hops  of  the  defendants  in  August,  1823,  the  bought  notes 
being  as  follows:  ^' Mr.  J.  R.  Saxby,  of  Sanders,  eight  pockets,  at 
155«.  8th  of  August,  1823."  Part  of  the  hops  were  weighed,  and  an 
account  delivered  to  Saxby  of  the  weights ;  and  samples  were  given 
to  Saxby,  and  invoices  delivered,  in  which  he  was  made  debtor  for  six 
different  parcels,  amounting  to  739Z.  The  usual  time  of  payment  in 
the  trade  was  the  second  Saturday  subsequent  to  a  purchase.  Saxby 
did  not  pay  for  the  hops,  and  on  the  6tb  of  September  the  defendants 
wrote  to  him  a  notice  that,  if  he  did  not  pay  for  them  before  the  next 
Tuesday,  they  would  resell  and  hold  him  bound  for  any  deficiency  in 
price.  They  did  accordingly  resell  some  parcels  with  Saxby's  express 
assent,  and  refused  to  deliver  another  parcel  (that  Saxby  himself  sold) 
without  being  paid.     Saxby  became  bankrupt  in  November,  and  the 

1  2  Wms.  Saand.  47,  n.  1.  Bloomer  r.  Bernstein,  L.  R.  9  C.  P.  58S; 

3  4  B.  &  C.  941.    See,  farther,  as  to  effect  Morgan  r.  Bain,  L.  R.  10  C.  P.  15 ;  Ex  parte 

of  the  buyer's  insolvencj,  Ex  parte  Chalmers,  Stapleton,  10  Ch.  D.  586,  C.  A. ;  post,  Book 

8  Cb.  289,  per  Mellish,  L.  J.,  at  p.  291 ;  V.  Part  I.  Chap.  1. 


684  PERFORMANCE  OF  THE  CONTRACT.         [BOOK  I?. 

defendants  sold  other  hops  afterwards  on  his  account,  and  deliyered 
account  sales  of  them,  charging  him  commissions,  and  toarehoute  rent 
from  the  30th  of  August.  The  plaintiffs  were  assignees  of  the  bank- 
rupt, and  they  demanded  of  the  defendants  the  hops  remaining  in  their 
hands,  tendering  at  the  same  time  the  warehouse  rent  and  charges; 
and  the  action  was  trover  not  only  for  the  hops  remaining  unsold,  but 
for  the  proceeds  of  all  those  resold  by  the  defendants  after  Saxby's 
failure  to  pay.  Bayley,  J.,  delivered  the  judgment.  He  said: 
^'  Where  goods  are  sold,  and  nothing  is  said  as  to  the  time  of  the  de- 
livery, or  the  time  of  payment,  and  everything  the  seller  has  to  do 
with  them  is  complete,  the  property  vests  in  the  buyer,  so  as  to  subject 
him  to  the  risk  of  any  accident  which  may  happen  to  the  goods,  and 
the  seller  is  liable  to  deliver  them  whenever  they  are  demanded,  upon 
payment  of  the  price  :  but  the  buyer  has  no  right  to  have  possession  of 
the  goods  till  he  pays  the  price.  The  seller's  right  in  respect  of  the 
price  is  not  a  mere  lien  which  he  will  forfeit  if  he  parts  with  the  pos- 
session, but  grows  out  of  his  original  ownership  and  dominion,  and 
payment  or  a  tender  of  the  price  is  a  condition  precedent  on  the  bay- 
er's  part ;  and  until  he  makes  such  payment  or  tender,  he  has  no  right 
to  the  possession.  If  goods  are  sold  upon  credit,  and  nothing  is  agreed 
upon  as  to  the  time  of  delivering  the  goods,  the  vendee  is  immediately 
entitled  to  the  possession,  and  the  right  of  possesHon  and  the  right  of 
property  vest  at  once  in  him :  but  his  right  of  possession  is  not  abso- 
lute ;  it  is  liable  to  be  defeated  if  he  becomes  insolvent  before  he  oi- 
tains  possession.  Tooke  v.  Hollingworth,  5  T.  R.  215.  Whether 
default  in  payment  when  the  credit  expires  will  destroy  his  right  of 
possession^  if  he  has  not  before  that  time  obtained  actual  possession^  it 
is  not  now  necessary  to  inquire,  because  this  is  a  case  of  insolvency, 
and  in  case  of  insolvency  the  point  seems  to  be  perfectly  clear.  Han- 
son V.  Meyer,  6  East,  614.  If  the  seller  has  despatched  the  goods  to 
the  buyer,  and  insolvency  occurs,  he  has  a  right,  in  virtue  of  his  origi- 
nal ownership,  to  stop  them  in  transitu.^  Why  ?  Because  the  prop- 
erty is  vested  in  the  buyer,  so  as  to  subject  him  to  the  risk  of  any 
accident ;  but  he  has  not  an  indefeasible  right  to  the  possession,  and 
his  insolvency  without  payment  of  the  price  defeats  that  right.  And 
if  this  be  the  case  after  he  has  despatched  the  goods,  and  whilst  they 
are  in  transitu^  d  fortiori  is  it  where  he  has  never  parted  with  the 
goods,  and  where  no  transitus  has  begun.  The  buyer,  or  those  who 
stand  in  his  place,  may  still  obtain  the  right  of  possession  if  they  will 
pay  or  tender  the  price,  or  they  may  still  act  upon  their  right  of  pbop- 
BBTY  if  anything  unwarrantable  is  done  to  that  right.  If,  for  instance, 
the  original  vendor  sell  when  he  ought  not,  they  may  bring  a  special 
action  against  him  for  the  injury  they  sustain  by  such  wrongful  sale, 

1  Mason  o.  Lickbarrow,  I  H.B1.357;  EIHb    R.  440;  Inglis  v.  Usherwood,  1  East»  515; 
V.  Hunt,  3  T.  B.  464 ;  Hodgson  v.  Loy»  7  T.     BohtUngk  v,  Inglis,  3  Bast,  381. 
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and  recover  damages  to  the  extent  of  that  injury ;  but  they  can  main- 
tain no  action  in  which  right  of  property  and  right  of  possession  are 
bath  requisite,  unless  they  have  both  those  rights.  Gordon  v.  Harper, 
7  T.  R.  9.  Trover  is  an  action  of  that  description.  It  requires  right 
of  property  and  right  of  possession  to  support  it.  And  this  is  an  an- 
swer to  the  argument  upon  the  charge  of  warehouse  rent,  and  the  non- 
rescinding  of  the  sale.  If  the  defendants  were  forced  to  keep  the  hops 
in  their  warehouse  longer  than  Saxby  had  a  right  to  require  them, 
they  were  entitled  to  charge  him  with  that  expense,  but  that  charge 
gave  him  no  better  right  of  possession  than  he  would  have  had  if  that 
charge  had  not  been  made.  •  •  .  Then,^as  to  the  non-rescinding  of  the 
sale,  what  can  be  its  effect  ?  It  is  nothing  more  than  insisting  that 
the  defendants  will  not  release  Saxby  from  the  obligation  of  his  pur- 
chase, but  it  will  give  him  no  right  beyond  the  right  his  purchase  gave, 
and  that  is  a  right  to  have  the  possession  on  payment  of  the  price."  ^ 

And,  in  accordance  with  this  view,  it  was  held  in  Lord  t^.  Price,^  that 
the  purchaser  of  goods  which  remain  in  the  possession  of  the  vendor, 
subject  to  the  vendor's  lien  for  unpaid  purchase-money,  cannot  main- 
tain an  action  of  trover  against  one  who  has  wrongfully  removed  them. 

§  679.  Keeping  in  view  this  lucid  exposition  of  the  circumstances 
nnder  which  a  vendor  may  decline  delivery  of  possession,  we  will  now 
inquire  what  he  is  bound  to  do  where  no  legal  ground  exists  for  re- 
fusing to  deliver. 

In  the  absence  of  a  contrary  agreement,  .the  vendor  is  not  bound  to 
send  or  carry  the  goods  to  the  vendee.  He  does  all  that  he  is  bound 
to  do  by  leaving  or  placing  the  goods  at  the  buyer's  disposal,  so  that 
the  latter  may  remove  them  without  lawful  obstruction. 

And  if  the  delivery  by  the  vendor  is  to  take  place  upon  the  doing 
of  certain  acts  by  the  purchaser,  the  vendor  is  not  in  default  for  non- 
delivery until  notice  from  the  purchaser  of  the  performance  of  the 
acts  on  which  the  delivery  is  to  take  place. 

Thus,  if  the  vendor  agrees  to  deliver  on  board  of  the  purchaser's 
ship  as  soon  as  the  latter  is  ready  to  receive  the  goods,  the  purchaser 
most  name  the  ship  and  give  notice  of  his  readiness  to  receive  the 
goods  on  board  before  he  can  complain  of  non-delivery.^ 

And,  conversely,  the  same  principle  applies  where  the  acts  are  to 
be  performed  by  the  vendor.  Thus,  in  a  contract  for  the  sale  of 
goods  '*  Ex  quay  or  warehouse,"  there  is  an  implied  condition  that  the 
vendor  shall  give  notice  to  the  purchaser  of  the  place  of  storage,  and 
until  such  notice  has  been  given,  the  purchaser  is  not  in  default  for 
non-acceptance.^ 

^  See,  a\so,  per  cur,  in  Spartali  v.  Benecke,  erland  9.  Allhnsen,  14  L.  T.  N.  8.  666 ;  Da- 

10  C.  B.  212 ;  19  L.  J.  C.  P.  293.  vies  v.  M'Lean,  21  W.  R.  264;  28  L.  T.  N. 

>  L.  R.  9  Ex.  54.  S.  1 13 ;  Stanton  v.  Austin,  L.  R.  7  C.  P.  651. 

>  Armitage  v.  Insole,  14  Q.  B.  72S ;  Snth-  *  Davies  v.  M'Lean,  uH  tupra. 
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In  Salter  t;.  Woollams,^  the  defendant,  an  auctioneer,  sold  a  rick  of 
hay,  then  on  the  premises  of  one  Jackson,  who  had  given  a  lioenoe  to 
remove  it.  The  licence  was  read  at  the  auction,  and  the  auctioneer 
delivered  to  the  buyer  a  note  addressed  to  Jackson,  requesting  him  to 
permit  the  buyer  to  remove  the  bay.  Jackson  refused,  and  the  buyer 
brought  action  for  non-delivery  ;  but  the  Court  held  that  the  delivery 
was  complete,  the  auctioneer  having  made  the  only  delivery  the  na- 
ture of  the  case  permitted,  and  Tindal,  C.  J.,  said  he  saw  no  reason 
why  the  buyer  could  not  maintain  trover  against  Jackson. 

Wood  V.  Manley  ^  was  another  action  growing  out  of  the  same  sale, 
of  a  second  rick  of  hay  to  another  purchaser.  The  delivery  was  the 
same  as  in  the  previous  case,  and  the  buyer,  on  Jackson's  refusal  to 
let  him  take  the  hay,  broke  open  the  gate  of  Jackson's  close,  and  en- 
tered and  took  the  hay.  Thereupon,  trespass  was  brought  against  the 
buyer,  but  the  King's  Bench  held  that  Jackson's  licence  was  irrevo- 
cable,^ and  that  the  delivery  to  the  buyer  by  the  auctioneer's  order 
was  a  complete  delivery,  in  performance  of  his  contract. 

§  680.  It  might  seem,  at  first  sight,  that  the  decision  in  Salter  v, 
WooUams^  is  in  conflict  with  the  class  of  decisions  exemplified  in 
Bentall  v.  Burn,^  and  discussed  ante^  pp.  144  et  seq.,  in  which  the 
principle  is  established  that  there  is  no  delivery  where  the  goods  are 
in  possession  of  a  third  person,  unless  that  third  person  assent  to  at- 
torn to  the  buyer,  and  become  his  bailee  instead  of  that  of  the  vendor. 
But  a  little  reflection  will  show  that  there  is  really  no  such  conflict; 
fot  in  Salter  v.  Woollams,  the  third  person,  although  refusing  to  de- 
liver to  the  buyer,  on  the  vendor's  order,  after  the  sale,  had  assented 
in  advance  of  the  sale  to  become  bailee  for  any  person  who  might  bay, 
and  the  Court  held  this  assent  not  to  be  revocable  after  the  sale.  The 
consequence,  then,  was  that  the  third  person  in  possession  became,  by 
the  completion  of  the  sale,  bailee  for  the  buyer,  and  his  refusal  to  de- 
liver to  the  buyer  was  not  a  refusal  to  become  bailee,  but  to  do  his 
duty  as  bailee,  after  assenting  to  assume  that  character. 

§  681.  In  Wood  v.  Tassell,^  the  plaintifl^  sued  for  non-delivery  of 
certain  hops  sold  to  him  by  the  defendant.  The  hops  were  parcel  of 
a  larger  quantity  lying  at  the  warehouse  of  one  Fridd,  where  they  had 
been  deposited  by  a  former  owner,  who  sold  them  to  the  defendant 
After  the  sale  to  the  plaintiff,  he  was  infoiuaed  that  the  hops  were  at 
Fridd's,  and  went  there,  had  them  weighed,  and  took  away  part. 
Some  days  after,  when  the  plaintiff  sent  for  the  remainder,  they  were 
gone,  having  been  claimed  and  taken  away  by  a  creditor  of  the  de- 

1  2  M.  &  G.  650 ;  and  see  Smith  v.  Chance,  888 ;    and  Taplin  o.  Florence,    10  C.  B. 

2  B.  &  Aid.  75S,  for  an  incomplete  delivery  in  765. 
a  similar  sale.  ^  2  M.  &  G.  650. 

s  11  A.  &  E.  34.  s  3  B.  &  C.  423. 

>  See  Wood  o.  Leadbi(ter,  13  M.  &  W.        •  6  Q.  B.  234. 
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fendant's  yendor.     Held  thafc  the  defendant  had  done  all  that  he  was 
bound  to  do  in  making  deliyery,  and  was  not  responsible. 

In  this  case  it  is  worth  remarking  that  Lord  Denman,  in  delivering 
the  judgment,  said  :  ^*  I  was  induced  by  some  degree  of  importunity 
to  leave  it  as  a  question  to  the  jury,  whether  the  defendant  ought  not 
to  have  given  the  plaintiff  a  delivery  order,  though  not  expressly 
required,  in  performance  of  his  contract.  We  all  think  that  I  was 
wrong  in  so  submitting  the  matter  to  them,  and  that  the  correct 
course  would  have  been  to  direct  them  that,  under  the  circumstances, 
Fridd  held  the  hops  as  agent  for  the  plaintiff." 

§  682.  As  to  the  place  where  delivery  is  to  be  made,  when  nothing 
is  said  about  it  in  the  bargain,  it  seems  to  be  taken  for  granted  almost 
universally,  that  the  goods  are  to  be  at  the  buyer's  disposal,  at  the 
place  where  they  are  when  sold.  No  cases  have  been  met  with  on 
this  point.  Lord  Coke  says :  ^  '^  If  the  condition  of  a  bond  or  feoff- 
ment be  to  deliver  twenty  quarters  of  wheat  or  twenty  loads  of  tim- 
ber, or  such  like,  the  obligor  or  feoffor  is  not  bound  to  carry  the  same 
about  and  seek  the  feoffee,  but  the  obligor  or  feoffor,  before  the  day, 
must  go  to  the  feoffee  and  know  where  he  will  appoint  to  receive  it, 
and  there  it  must  be  delivered."  But  this  refers^to  estates  held  upon 
condition,  and  to  the  duty  of  a  debtor^  and  is  not  applicable  to  cases 
where  the  party  bound  to  deliver,  as  a  vendor,  is  only  held  to  the  ob- 
ligation of  keeping  the  thing  at  the  disposal  of  the  buyer,  and  is  not 
bound  to  more  than  a  passive  readiness  to  allow  the  buyer  to  take  the 
goods.  Kent  says :  ^  ^^  If  no  place  be  designated  by  the  contract,  the 
general  rule  is  that  the  articles  sold  are  to  be  delivered  at  the  place 
where  they  are  at  the  time  of  the  sale.  The  store  of  the  merchant, 
the  shop  of  the  manufacturer  or  mechanic,  and  the  farm  or  granary 
of  the  farmer,  at  which  the  commodities  sold  are  deposited  or  kept, 
mnst  be  the  place  where  the  demand  and  delivery  are  to  be  made, 
when  the  contract  is  to  pay  upon  demand,  and  is  silent  as  to  the 
place."  This  appears  to  be  a  very  reasonable  rule,  and  it  would,  of 
course,  result  as  a  consequence  that  the  vendor  would  be  responsible  * 
for  removing  the  goods,  before  delivery,  to  a  place  where  the  buyer 
would  be  subjected  to  inconvenience  or  increased  expense  in  taking 
possession  of  them. 

§  683.  If,  however,  the  contract  impose  on  the  vendor  the  obliga- 
tion of  sending  the  goods,  questions  may  arise  as  to  the  time  and 
manner  in  which  he  is  to  fulfil  this  duty.  If  nothing  is  said  as  to 
time,  he  must  send  within  a  reasonable  time  ;  and  when  the  sale  is  in 
writing,  if  nothing  is  said  as  to  time,  parol  evidence  is  admissible  of 
the  facts  and  circumstances  attending  the  sale,  in  order  to  determine 
what  is  a  reasonable  time. 

2  Co.  Lit.  210  6.  >  Vol.  2,  p.  505  (12th  ed.). 
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Thas,  in  Ellis  v.  Thompson,^  where  there  was  a  sale  of  lead,  delir- 
erable  in  London,  parol  evidence  was  admitted  to  show  that  the  de- 
fendant had  asked  the  broker  whether  the  lead  was  ready  for  ship- 
ment, and  had  been  informed  that  it  was,  before  the  bought  and  sold 
notes  were  made  out.  And  it  was  held  that  the  defendant  was  re- 
lieved from  the  obligation  of  receiving  delivery  by  reason  of  a  long 
delay  in  getting  the  lead  in  barges  from  the  mine  down  the  Severn  to 
Gloucester,  from  which  port  it  was  to  be  shipped  to  London. 

§  684.  But  where  the  contract  expresses  the  time,  the  question  is 
one  of  construction,  and  therefore  one  of  law  for  the  Court,  not  of 
fact  for  the  jury.     (See  Conditions,  ante^  p.  509.) 

The  word  ^^  month,'*  although  at  common  law  it  generally  means  a 
lunar  months  is,  in  mercantile  contracts,  understood  to  mean  a  eakt^ 
dar  month.^  And  the  Court  will  look  at  the  context  in  all  cases,  to 
see  whether  a  calendar  month  was  not  intended;  and,  if  so,  will  adopt 
that  construction.^ 

And  now  by  statute  13  &  14  Vict.  c.  21,  s.  4,  it  is  enacted,  **  that 
in  all  Acts  the  word  '  month '  shall  be  taken  to  mean  calendar  months, 
unless  words  be  added  showing  lunar  months  to  be  intended." 

Where  atsertain  number  of  '*davs"  is  to  be  allowed  for  the  deliv- 
ery,  they  are  to  be  counted  as  consecutive  days,  and  include  Sundays, 
unless  the  contrary  be  expressed,^  or  an  usage  to  that  efiFect  be  sbown.^ 
And  as  to  the  odd  day  in  leap  year,  see  40  Henry  III.,  at  p.  4,  Vol.  1 
of  Statutes  Revised,  which  enacted  that  the  extra  day  in  leap  year 
and  the  preceding  day  shall  be  reckoned  as  one  day,  but  this  statute 
has  been  repealed  by  the  42  &  43  Vict.  c.  59,  and  the  effect  is  that 
the  extra  day  will  in  future  count  by  itself. 

And  the  rule,  though  long  in  doubt,  seems  now  to  be  settled  by  the 
decision  in  Webb  v.  Fairmaner,^  that  if  a  certain  number  of  days  is 
allowed  for  the  delivery,  they  must  be  counted  exclusively  of  the  day 
of  the  contract.  A  promise  to  deliver  goods  in  two  months  from  the 
5th  of  October,  is  fulfilled  by  delivery  at  any  time  on  the  whole  day 
of  the '5th  of  December,  so  that  an  action  against  the  vendor  would  be 
premature  if  brought  before  the  6  th. 

In  Coddington  v.  Paleologo,^  the  Court  of  Exchequer,  on  a  contnu^t 
for  the  delivery  of  goods,  **  delivering  on  April  17th,  complete  8th  of 


^  3  M.  &  W.  445 ;  and  see  Jones  v.  Gib- 
bons, 8  £x.  920 ;  Sansom  v.  Rhodes,  8  Scott, 
544. 

3  Reg.  V.  Chawton,  1  Q.  B.  247 ;  Hart  v. 
Middleton,  2  C.  &  K.  9 ;  Webb  v,  Fairmaner, 
3  M.  &  VV.  478. 

>  Simpson  v.  Margitson,  11  Q.  B.  23; 
Webb  V,  Fairmaner,  3  M.  &  W.  473. 

*  Brown  v.  Johnson,  19  M.  &  W.  331. 

*  Cochran  v.  Retbei^,  3  Esp.  121. 


0  3  M.  &  W.  473 ;  and  see  Lester  p.  Gar- 
land, 15  Yes.  247;  Pellew  v.  Wonfotd,  9  E 
&  C.  134 ;  Young  v.  Biggin,  6  M.  &  W.  49; 
Blunt  17.  Heslop,  8  A.  &  £.  577 ;  Isaacs  n 
Royal  Insurance  Co.  L.  R.  5  Ex.  296. 

7  L.  R.  2  Ex.  193.  In  Berghdm  v.  Blaen- 
avon  Iron  Co.  L.  R.  10  Q.  B.  319,  the  jodgei 
of  the  Q.  B.  showed  the  same  difference  of 
opinion  as  to  the  time  when  deliyery  ought  to 
take  place. 
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May,"  was  equally  divided  on  the  question  whether  the  vendor  was 
bound  to  commence  delivery  on  the  17th  of  April. 

§  685.  In  relation  to  the  hour  up  to  which  a  vendor  can  make  a 
valid  delivery,  on  the  last  day  fixed  by  the  contract,  the  whole  sub- 
ject is  fully  discussed,  in  the  carefully  considered  case  of  Startup  v. 
M'Donald,^  in  the  Exchequer  Chamber. 

In  that  case  the  plaintifiE  had  sold  to  the  defendant  ten  tons  of  lin- 
seed oil,  *^  to  be  free  delivered  within  the  last  fourteen  days  of  March, 
and  paid  for  at  the  expiration  of  that  time,  in  cash."  The  defendant 
pleaded  to  an  action  for  not  receiving  the  oil,  that  the  tender  was 
made  on  the  last  of  the  fourteen  days,  at  nine  o'clock  at  night,  which 
was  an  unreasonable  and  improper  time,  &c.,  &c.  The  jury  found  as 
a  special  verdict,  that  the  plaintiff  made  the  tender  at  half-past  eight 
o'clock  at  night  of  the  81st  of  March,  that  day  being  Saturday  ;  that 
there  was  full  time  before  twelve  6* clock  at  night  for  the  defendant  to 
examine^  and  weighs  and  receive  the  oil^  but  that  he  objected  on  the 
ground  that  the  tender  was  at  an  unreoAonaUe  hour  ;  that  the  plaintiff 
then  kept  the  oil,  and  tendered  it  again  on  Monday  morning,  at  seven 
o'clock;  and  that  the  hour  of  half-past  eight  on  Saturday  night  ti^a« 
an  unreasonable  and  improper  time  of  that  day  for  the  tender  and  de» 
livery  of  the  oil.  On  these  facts  the  Court  of  Common  Pleas  had 
been  unanimous  in  favour  of  the  defendant,^  but  the  judgment  was 
reversed  in  Cam.  Scac.  The  judges,  Denman,  C.  J.,  Abinger,  C.  B«, 
Patteson,  and  Williams,  JJ.,  and  Parke,  Gurney,  Rolfe,  and  Alder- 
son,  BB.,  were  unanimously  of  opinion  that  the  defendant  was  not 
bound  to  be  present  at  the  hour  when  the  tender  was  made ;  but  all 
were  also  of  opinion  (with  the  exception  of  Lord  Denman,  who  dis- 
sented) that,  being  there^  he  was  bound  by  the  tender ;  and  that  the 
verdict  of  the  jury,  declaring  that  the  tender  was  at  an  unreasonable 
and  improper  time,  was  an  erroneous  finding  of  the  law,  inconsistent 
with  their  finding  of  the  fact  that  the  tender  was  made  in  full  time 
for  the  defendant  to  examine,  weigh,  and  receive  the  oil,  before  mid- 
night. Parke,  B.,  gave  an  instructive  statement  of  the  whole  law  on 
the  subject  in  these  words :  —  ^*  The  question  in  this  case  is  merely, 
what  is  the  proper  time  of  the  day  for  a  tender  of  goods,  under  a  con- 
tract to  sell  and  deliver  to  another  within  a  certain  number  of  days, 
the  mode  of  tender  being  in  other  respects  reasonable  and  proper  (for 
it  is  found  to  be  unreasonable  only  in  respect  of  the  lateness)^  the  ten- 
der being  made  to  the  vendee  personally^  and  there  being  no  usage  of 
trade  as  to  the  time  for  delivery,  to  qualify  or  explain  tiie  contract. 
.  .  .  Upon  a  reference  to  the  authorities,  and  due  consideration  of 
them,  it  appears  to  me  that  there  is  no  doubt  upon  this  question.  It 
is  not  to  be  left  to  a  jury  to  be  determined  as  a  question  of  practical 
convenience  or  reasonableness  in  each  case,  but  the  law  appears  to  have 

I  6  M.  &  G.  598.  ^  2  M.  &  G.  895. 
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fixed  the  rulcy  and  it  is  this,  that  a  party  who  is  by  contract  to  pay 
money  or  to  do  a  thing  transitory  to  another,  anywhere,  on  a  certain 
day,  has  the  whole  of  the  day,  and,  if  on  one  of  several  days,  the  whole 
of  the  days,  for  the  performance  of  his  part  of  the  contract ;  and  until 
the  whole  day,  or  the  whole  of  the  last  day  has  expired,  no  action  will 
lie  against  him  for  the  breach  of  such  a  contract.  In  such  a  case,  the 
party  bound  must  find  the  other  at  his  peril  (Kidwelly  v.  Brand, 
Plowden,  71),  and  within  the  time  limited,  if  the  other  be  within  the 
four  seas  (Shepp.  136,  Ed.  1651),  and  he  must  do  all  that,  without 
the  concurrence  of  the  other,  he  can  do,  to  make  the  payment,  or  per- 
form the  act ;  and  that  at  a  convenient  time  before  midnight^  such 
time  varying  according  to  the  quantum  of  the  payment  or  nature  of 
the  act  to  be  done.  Therefore,  if  he  is  to  pay  a  sum  of  money,  he 
must  tender  it  a  sufficient  time  before  midnight  for  the  party  to  whom 
the  tender  is  made  to  receive  and  count ;  or  if  he  is  to  deliver  goods, 
he  must  tender  them  so  as  to  allow  sufficient  time  for  examination  and 
receipt.  This  done,  he  has,  so  far  as  he  could,  paid  or  delivered 
within  the  time  ;  and  it  is  by  the  fault  of  the  other  only  that  the  pay- 
ment or  delivery  is  not  complete. 

§  686.  "  But  where  the  thing  is  to  be  performed  at  a  certain  place^ 
on  or  before  a  certain  day,  to  another  party  to  a  contract,  there  the 
tender  must  be  to  the  other  party,  at  that  place ;  and  as  the  attend- 
ance of  the  other  party  is  necessary  at  that  place  to  complete  the  act, 
there  the  law,  though  it  requires  that  other  to  be  present,  is  not  so 
unreasonable  as  to  require  him  to  be  present  for  the  whole  day  where 
the  thing  is  to  be  done  on  one  day,  or  for  the  whole  series  of  days 
where  it  is  to  be  done  on  or  before  a  day  certain ;  and,  therefore,  it 
fixes  a  particular  part  of  the  day  for  his  presence ;  and  it  is  enough  if 
he  be  at  the  place  at  such  a  convenient  time  before  sunset  on  the  last 
day^  as  that  the  act  may  be  completed  by  daylight ;  and  if  the  party 
bound  tender  to  the  party  there,  if  present,  or,  if  absent,  be  ready  at 
the  place  to  perform  the  act  within  a  convenient  time  before  sunset 
for  its  completion,  it  is  sufficient ;  and  if  the  tender  be  made  to  the 
other  party ^  at  the  place  at  any  time  of  the  day^  the  contract  is  per- 
formed ;  and  though  the  law  gives  the  uttermost  convenient  time  on 
the  last  day,  yet  this  is  solely  for  the  convenience  of  both  parties,  that 
neither  may  give  longer  attendance  than  is  necessary ;  and  if  it  happen 
that  both  parties  meet  at  the  place  at  any  other  time  of  the  last  day^  or 
upon  any  other  day  within  the  time  limited,  and  a  tender  is  made,  the 
tender  is  good.  See  Bacon* s  Abr.  tit.  Tender  D.  (a)  ;  Co.  Lit.  202,  a. 
This  is  the  distinction  which  prevails  in  all  the  cases,  —  where  a 
thing  is  to  be  done  anywhere^  a  tender  at  a  convenient  time  before  mid- 
night is  sufficient ;  where  the  thing  is  to  be  done  at  a  particular  plaee^ 
and  where  the  law  implies  a  duty  on  the  party  to  whom  the  thing  is 
to  be  done  to  attend,  that  attendance  is  to  be  by  daylight,  and  a  con- 
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venient  time  before  sunset.  ...  I  therefore  think  that  the  tender  was 
good  in  this  case  in  point  of  time,  and  consequently  that  the  plaintiff, 
having  been  able  to  meet  with  the  defendant^  and  actually  to  tender  the 
oil  to  him  a  sufficient  time  before  midnight  to  enable  the  defendant  to 
.  receive,  examine,  and  weigh  the  oil,  performed  as  far  as  he  could  his 
part  of  the  contract,  and  was  entitled  to  recover  for  the  breach  of  it 
by  the  defendant." 

§  687.  In  Duncan  v.  Topham,^  the  declaration  alleged  an  order  for 
goods  to  be  delivered  to  the  defendant  within  a  reasonable  time^  but 
the  proof  showed  a  written  order  for  "  five  tons,  &c. ;  but  it  must  be 
put  on  board  directly^*^  to  which  the  plaintiff  replied,  "  I  shall  ship 
you  five  tons,  &c.,  to-morrow^'*  Held,  that  the  proof  did  not  support 
the  declaration  ;  and  that  a  reasonable  time  was  a  more  protracted  de- 
lay than  directly. 

In  Attwood  V.  Emery ,2  the  agreement  of  the  vendor,  who  was  a 
manufacturer^  to  deliver  goods  "  as  soon  as  possible,"  was  construed 
to  mean  ''  as  soon  as  the  vendors  could,''  with  reference  to  their  ability 
to  furnish  the  article  ordered,  consistently  with  the  execution  of  prior 
orders  in  hand.  .  A  written  order  by  a  cooper  for  a  large  quantity  of 
iron  hoops  '^  as  soon  as  possible,"  sent  on  the  80th  of  November,  was 
held  to  be  reasonably  complied  with  by  tender  in  the  February  fol- 
lowing. 

But  in  the  later  case  of  the  Hydraulic  Engineering  Company  v. 
McHaffie  ^  this  construction  of  the  words  ^'  as  soon  as  possible  "  was 
not  adopted,  and  they  were  interpreted  to  mean  within  a  reasonable 
time,  with  an  undertaking  to  do  it  in  the  shortest  practicable  time. 
"  By  the  words  *  as  soon  as  possible,' "  said  Cotton,  L.  J.,  "  the  de- 
fendants must  be  taken  to  have  meant  that  they  would  make  the  gun 
as  quickly  as  it  could  be  made  in  the  largest  establishment  with  the 
best  appliances."  The  delay  arose  solely  from  the  seller's  want  of  a 
competent  workman,  and  he  was  held  liable  for  a  breach  of  contract; 
Attwood  V.  Emery  being  distinguished  upon  the  ground  that  the  pos- 
sibility of  a  delay  caused  by  the  seller's  execution  of  prior  orders  was 
one  which  the  purchaser  might  reasonably  be  presumed  to  have  taken 
into  account. 

For  the  meaning  of  the  words  reasonable  time^  see  Brighty  v,  Nor- 
ton,* and  Toms  v.  Wilson,^  jt?o«^,  p.  670. 

Where  the  contract  was  to  deliver  goods  "  forthwith,"  the  price 
being  made  payable  within  fourteen-  days  from  the  making  of  the  con- 
tract, it  was  held  manifest  that  the  goods  were  intended  to  be  deliv- 
ered within  the  fourteen  days.^ 

1  8  C.  B.  225.  «  Stainton  v.  Wood,  16  Q.  B.  638.     See, 

«  1  C.  B.  N.  S.  1 10 ;  26  L.  J.  C.  P.  73.  also,  Roberts  v,  Brett,  11  H.  L.  C.  337,  and 

«  4  Q.  B.  D.  670,  C.  A.  34  L.  J.  C.  P.  241,  as  to  interpretation  of 

*  3  B.  &  S.  305  ;  32  L.  J.  Q.  B.  38.  "  forthwith." 

>  4  B.  &  S.  442,  455 ;  32  L.  J.  Q.  B.  33. 
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§  688.  Where  by  the  terms  of  a  contract  of  sale  the  vendor  was  to 
deliver  to  the  purchaser  a  bill  of  lading  for  the  cargo  which  had  been 
bought  on  the  purchaser's  orders,  it  was  held  that  the  delivery  of  the 
bill  of  lading  within  a  reasonable  time  after  its  receipt,  and  withoat 
reference  to  the  unloading  of  the  cargo^  was  incumbent  on  the  vendor, 
and  that  the  buyer  was  justified  in  rejecting  the  purchase  on  the  re- 
fusal to  deliver  the  bill  of  lading.^ 

§  689.  The  vendor  does  not  comply  with  his  contract  by  the  tender 
or  delivery  of  either  more  or  less  than  the  exact  quantity  contracted 
for,^  or  by  sending  the  goods  sold  mixed  with  other  goods.  As  a  gen- 
eral rule,  the  buyer  is  entitled  to  refusfe  the  whole  of  the  goods  ten- 
dered  if  they  exceed  the  quantity  agreed,  and  the  vendor  has  no  right 
to  insist  upon  the  buyer's  acceptance  of  all,  or  upon  the  buj'er's  selects 
ing  out  of  a  larger  quantity  delivered.^ 

In  Dixon  v.  Fletcher,^  the  declaration  alleged  an  order  by  defendant 
for  the  purchase  on  his  account  of  200  bales  of  cotton,  and  a  shipment 
to  him  of  206  bales,  and  the  defendant's  refusal  to  receive  said  cotton, 
or  "  any  part  thereof."  The  Court  allowed  the  plaintiff  to  amend  his 
declaration,  holding  it  to  be  insufiScient  for  want  of  an  averment 
that  the  plaintiffs  were  ready  and  willing  to  deliver  the  200  bales 
only. 

So  in  Hart  v.  Mills,^  where  an  order  was  given  for  two  dozen  of 
wine,  and  four  dozen  were  sent,  it  was  held  that  the  whole  might  be 
returned. 

In  Cunliffe  v.  Harrison,^  a  purchase  was  made  of  ten  hogsheads  of 
claret,  and  the  vendor  sent  fifteen.  Held,  that  the  contract  of  the 
vendor  was  not  performed,  "  for  the  person  to  whom  they  are  sent 
cannot  tell  which  are  the  ten  that  are  to  be  his,  and  it  is  no  answer  to 
the  objection  to  say  that  he  may  choose  which  ten  he  likes,  for  that 
would  be  to  force  a  new  contract  upon  him.^ 

In  Nicholson  v.  Bradfield  Union,^  the  plaintiffs,  under  a  contract  for 
the  sale  of  Ruabon  coals,  sent  one  lot  of  15  tons  9  cwt.  of  real  Ruabon 
coals  on  the  1st  of  July,  and  another  lot  of  7  tons  8  cwt.  of  coals, 
which  were  not  Ruabon  coals,  on  the  2d  of  July,  and  the  two  parcels 
were  shot  into  one  heap,  and  it  was  held  a  bad  delivery  far  the  whole. 

In  Levy  v.  Green,^  the  goods  ordered  were  sent,  but  they  were 
packed  in  a  crate  with  other  goods  not  ordered,  though  perfectly  dis- 

1  Barber  ».  Taylor,  5  M.  &  W.  527.  »  Renter  v.  Sala,  4  C.  P.  D.  239,  C.  A. 

^  The  rule  is  less  rigid  where  goods  are        *  3  M.  &  W.  146. 
ordered  from  a  correspondent  who  is   an        <^  15  M.  &  W.  S5. 
agent  for  buying  them.    See  Ireland  v.  Liv-        *  6  Ex.  903. 
ing>ton,  L.  R.  2  Q.  B.  99 ;  36  L.  J.  Q.  B.  50 ;        ^  Per  Parke,  B. 

L.  R.  5  Q.  B.  616;  5  H.  L.  395, ante,  p.  528;         "^  L.  R.  1  Q.  B.  620;  35  L.  J.  Q.  B.  176. 
Johubton  V.  Kershaw,  L.  R.  2  Ex.  82;  36  L         »  8  K.  &  B.  575 ;  27  L.  J.  Q.  B.  HI ;  in 

J.  Ex.  44 ;  Jefferson  v.  Querner,  SO  L.  T.  ^.  Ex.  Ch.  28  L.  J.  Q.  B.  319.    See,  also,  Tar- 

S.  867.  ling  c.  O'Riordan,  2  Ir.  L.  B.  82,  C.  A. 
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tinguishable,  the  articles  in  excess  being  crockery  ware  of  a  difiFerent 
pattern.  And  Coleridge  and  Erie,  JJ.,  considered  that  the  case  was 
distinguishable  on  that  ground  from  the  cases  already  cited ;  but 
Campbell,  C.  J.,  and  Wightman,  J.,  thought  it  clear  that  the  vendor 
had  no  right  to  impose  on  the  purchaser  the  ontts  of  unpacking  the 
goods  and  separating  those  that  he  had  bought  from  the  others ;  and 
this  latter  view  was  held  right  by  the  unanimous  decision  of  the  Ex- 
chequer Chamber. 

§  690.  If,  on  the  other  hand,  the  delivery  is  of  a  quantity  less  than 
that  sold,  it  may  be  refused  by  the  purchaser ;  and  if  the  contract  be 
for  a  specified  quantity  to  be  delivered  in  parcels  from  time  to  time, 
the  purchaser  may  return  the  parcels  first  received,  if  the  later  deliv- 
eries be  not  made,  for  the  contract  is  not  performed  by  the  vendor's 
delivery  of  less  than  the  whole  quantity  sold.^  But  the  buyer  is 
bound  to  pay  for  any  part  that  he  accepts ;  and  after  the  time  for  de- 
livery has  elapsed,  he  must  either  return  or  pay  for  the  part  received, 
and  cannot  insist  on  retaining  it  without  payment  until  the  vendor 
makes  delivery  of  the  rest. 

Thus,  in  Waddington  v.  Oliver,^  the  plaintifE  delivered,  on  the  12th 
of  December,  twelve  bags  of  hops,  in  part  performance  of  a  contract 
to  deliver  100  bags  on  or  before  the  1st  of  January,  and  demanded 
immediate  payment  for  them,  and  brought  his  action  on  the  buyer's 
refusal.  Held,  that  no  such  action  could  be  maintained  prior  to  the 
expiration  of  the  time  fixed  for  delivery  of  remainder. 

But  in  Oxendale  v,  Wetherell,^  the  plainti£E  was  held  entitled  to 
recover  for  130  bushels  of  wheat  delivered  and  kept  by  the  buyer  on 
a  contract  for  the  sale  of  250  bushels  in  an  action  brought  after  the 
expiration  of  the  time  fixed  for  the  delivery  of  the  remainder. 

In  Hoare  v,  Rennie,^  where  the  contract  was  to  deliver  667  tons  of 
iron  in  four  equal  parts,  in  four  successive  months,  the  vendor,  having 
tendered  delivery  of  only  21  tons  in  the  first  month,  was  held  to  have 
broken  his  contract  so  as  to  justify  the  purchaser's  rejection  of  the 
whole  bargain.    But  this  case  is  strongly  questioned.    See  ante^  p.  53T. 

In  Morgan  v.  Gath,^  the  purchase  was  of  500  piculs  of  cotton,  and 
only  420  were  delivered.  The  jury  having  found  on  the  facts  that  the 
buyer  had  consented  to  receive  the  420  piculs,  and  had  bad  them 
weighed,  and  accepted  them,  held  that  he  could  no  longer  object  that 
the  whole  500  piculs  had  not  been  delivered. 

In  the  State  of  New  York  the  qualification,  that  a  recovery  may  be 
had  for  the  portion  delivered,  if  retained  by  the  vendee  until  after 

^  Per  Parke,  J.,  in  Oxendale  v,  Weiherell,  of  Lord  Hale*s  at  the  Norfolk  Assizes,  1668, 

9  B.  &  C.  386;  Brandt  v.  Lawrence,  1  Q.  B.  repoi'ted  I  Coroyn,  Dig.  Action,  F  2. 

D.  344,  C.  A. ;  Bowes  v,  Shand,  2  App.  Cas.  «  9  B.  &  C  386.   See^  also,  Mavor  v.  Pyne, 

455;  Renter  v.  Sala,  4  C.  P.  D.  239,  244,  S  Biog.  28.'>. 

C.  A.  *  5  H.  &  N.  Id ;  29  L.  J.  Ex.  73. 

>  2  B.  &  P.  N.  R.  61.    See,  also,  a  decision  «  3  H.  &  C.  748;  34  L.  J.  Ex.  165. 
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the  time  for  the  full  performance  of  the  contract,  has  been  expressly 
repudiated.^ 

§  691.  The  quantity  to  be  delivered  is,  however,  sometimes  stated 
in  the  contract  with  the  addition  of  words,  such  as  "  about,"  or  "  more 
or  less,"  which  show  that  the  quantity  is  not  restricted  to  the  exact 
number  or  amount  specified,  but  that  the  vendor  is  to  be  allowed  a 
certain  moderate  and  reasonable  latitude  in  the  performance. 

In  Cross  v.  Eglin,^  the  purchase  was  of  "  about  300  quarters  (more 
or  less)  of  foreign  rye,  .  .  .  shipped  on  board  the  Queen  Elizabeth, 
&c.,  also  about  60  quarters  of  foreign  red  wheat,  &c.,  &c."  The  ves- 
sel arrived,  having  on  board  345  quarters  of  rye  and  91  of  wheat. 
The  plaintiffs,  the  buyers,  had  paid  by  bill  of  exchange  for  50  quar- 
ters of  wheat  and  300  quarters  of  rye ;  but  the  defendants,  making  no 
dispute  about  the  wheat,  insisted  that  the  plaintiffs  should  take  the 
whole  345  quarters  of  rye,  and  refused  to  deliver  any  unless  they 
would  accept  all.  The  plaintiffs  thereupon,  after  making  a  formal 
demand  of  300  quarters  of  rye  and  50  of  wheat,  abandoned  the  con- 
tract, and  sued  for  the  amount  of  the  bill  of  exchange  which  they  bad 
paid.  Evidence  was  offered  and  admitted,  subject  to  objection,  to 
show  that  it  was  contrary  to  the  custom  of  merchants  to  require  a 
buyer  to  receive  so  large  an  excess  as  was  offered  to  the  plaintiffs, 
under  the  expression  "  more  or  less."  The  question  of  admissibility 
was  not  decided,  though  there  were  doubts  expressed  whether  it  was 
admissible,  and  the  case  was  decided  without  reference  to  this  evi- 
dence. The  plaintiffs  had  a  verdict,  and  the  Court  refused  to  disturb 
it.  Lord  Tenterden,  C.  J.,  and  Littledale,  J.,  both  thinking  that  the 
excess  was  too  great  to  be  covered  by  the  words  "  more  or  less ; " 
Parke  and  Patteson,  JJ.,  expressing  a  doubt  on  that  point,  but  hold- 
ing that,  the  expressions  being  obscure,  the  burthen  of  proof  lay  on 
the  vendors,  who  were  seeking  to  enforce  the  contract,  and  that  they 
had  failed  to  show  clearly  what  was  the  meaning  of  the  parties. 

In  Cockerell  v,  Aucompte,^  the  Court  refused  to  give  consideration 
to  an  objection  against  paying  for  127  tons  of  coal,  on  a  contract  to 
deliver  100  tons,  "  more  or  less ; "  but  the  coals  had  been  supplied, 
and  there  was  no  offer  to  return  them. 

Bourne  v.  Seymour  *  was  a  contract  for  the  sale  of  "  about "  600  tons 
of  nitrate  of  soda  ;  but  the  terms  of  the  written  contract  made  oat  by 
the  brokers  were  so  obscure  that  the  case  is  of  no  value  as  a  precedent 
Cresswell,  J.,  said  that  he  did  not  think  the  parties  understood  the  con- 
tract, "  nor  do  I."  ^ 

1  Per  Spencer,  J.,  in  M'Millan  ».  Vender-  «  2  B.  &  Ad.  106. 

lip,  12  Johnson,  at  p.  167  ;  per  Nelson,  J.,  in  «  2  C  B.  N.  S.  440;  26  L.  J.  C.  P.  194. 

Champlin  v,  Rowley,  13  Wendell,  at  p.  260 ;  ^16  C.  B.  337  ;  24  L.  J.  C.  P.  202. 

per  BroHBon,  J.,  in  Mead  v.  Degolyer,  16  *  24  L.  J.  C.  P.  207. 
Wendell,  at  p.   636 ;  per  Church,  C.  J.,  in 
Kein  t*.  Tupper,  52  N.  Y.  at  p.  555. 
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In  Moore  t;.  Campbell,^  the  sale  was  of  50  tons  of  hemp,  and  the 
vendor  ofifered  the  buyer  two  delivery  orders  from  a  warehouse  for 
'* about"  30  tons,  and  "  about"  20  tons  respectively,  which  the  buyer 
declined,  unless  the  vendor  would  guaranty  that  the  whole  quantity 
amounted  to  50  tons.  The  vendor  refused,  and  on  the  trial  offered 
evidence  that  it  was  the  usage  of  trade  in  Liverpool,  where  the  con- 
tract was  made,  to  insert  the  word  ''  about "  in  delivery  orders  of  goods 
warehoused.  Held,  that  if  this  evidence  had  been  offered  in  reference 
to  the  purchase  of  fifty  tons  of  goods  contracted  to  be  sold  and  deliv- 
ered simply,  the  evidence  would  be  inadmissible ;  but  if  the  contract 
be  to  sell  and  deliver  goods  in  a  warehouse^  and  there  is  a  known  usage 
of  the  place  that  warehousemen  will  not  accept  delivery  orders  in  any 
other  form,  by  reason  of  objecting  to  make  themselves  responsible  for 
any  particular  quantity,  the  delivery  warrants  made  in  that  form 
would,  if  tendered,  be  a  sufficient  compliance  with  the  vendor's  duty 
under  the  contract. 

§  692.  In  McConnell  v.  Murphy,^  where  the'sale  was  of  "  all  of  the 
spars  manufactured  by  A.,  say  about  600,  avei^ging  16  inches:  the 
above  spars  will  be  out  of  the  lot  manufactured  by  J.  B.,"  the  Court 
held  that  a  tender  of  496  spars,  which  were  all  of  the  specified  lot  that 
averaged  16  inches,  was  a  substantial  performance  of  the  contract  by 
the  vendor.  These  words  "  say  about  600"  were  held  to  be  words  of 
expectation  and  estimate  only,  not  amounting  to  an  understanding 
that  the  quantity  should  be  600.  The  case  of  Gwillim  v.  Daniell  (2 
C,  M.  &  R.  61 ;  5  Tyr.  644)  was  approved  and  followed ;  and  the 
effect  of  the  word  "  say,"  when  prefixed  to  the  word  "  about,"  was 
considered  as  emphatically  marking  the  vendor's  purpose  to  guard  him- 
self against  being  supposed  to  have  made  any  absolute  promise  as  to 
quantity.^ 

In  Morris  v,  Levison,*  a  charter-party  provided  that  the  ship  should 
load  "a  full  and  complete  cargo  of  iron  ore,  say  about  1,100  tons." 
The  charterer  provided  a  cargo  of  1,080  tons,  the  actual  capacity  of 
the  ship  being  1,210  tons.  It  was  held,  that  the  words  ^^say  about 
1,100  tons  "  were  words  of  contract,  and  must  have  been  intended  as  a 
guide  to  the  charterer  with  regard  to  the  amount  of  cargo  which  he 
would  have  to  provide,  that  he  was  not  therefore  bound  to  load  a  full 
and  complete  cargo  of  1,210  tons,  but  was  bound  to  provide  a  reason- 
able margin  over  1,100  tons ;  and  that,  8  per  cent,  being  such  a  rea- 
sonable margin,  he  ought  to  have  loaded  1,133  tons. 

In  McLay  v.  Perry  ^  the  plaintiff's  agent,  seeing  in  the  defendants' 
yard  a  heap  of  scrap-iron,  said,  ^'  You  seem  to  have  about  150  tons 

1  10  Ex.  323 ;  23  L.  J.  Ex.  310.  275 ;  Barker  ».  Windle,  6  E.  &  B.  675  ;  Hay- 

2  L.  R.  5  P.  C.  C.  203.  ward  v.  Scougall,  2  Camp.  56. 
*  See,  further,  Leeming  v.  Snaith,  16  Q.  B.        «  1  C.  P.  D.  155. 

f^  44  L.  T.  N.  S.  152. 
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there,"  to  which  one  of  the  defendants  replied,  *'  Yes,  or  more."  The 
plaintiffs  were  informed  by  their  agent  that  the  defendants  had  aboat 
160  tons  of  old  iron  for  sale,  and  thereupon  wrote  to  them,  "  We  are 
buyers  of  good  wrought  scrap  iron,  free  of  light  and  burnt  iron,  <or 
our  American  house,  and  understand  from  Mr.  Scott  that  you  have  for 
sale  about  150  tons.  We  can  offer  you  80«.  per  ton."  Some  corre- 
spondence ensued  relating  to  the  place  of  delivery  and  the  expense  of 
cartage,  and  eventually  the  defendants  wrote,  "  We  accept  your  offer 
for  old  iron,  viz.,  80«.  per  ton,  we  delivering  alongside  vessel  in  one  of 
the  London  docks.  Please  let  me  know  when  you  can  send  a  man  here 
to  see  it  weighed,  and  also  inform  us  where  to  send  it."  The  defendants 
only  delivered  44  tons,  which  was  the  weight  of  the  heap  in  their  yard. 
They  were  not  dealers  in  iron.  Held,  in  an  action  for  damages  for 
short  delivery,  that  the  words  "  about  150  tons  "  were  words  of  esti- 
mate only,  that  the  defendants  had  not  warranted  the  quantity,  and 
that  the  subject-matter  of  the  contract  was  not  150  tons  of  iron, 
but  the  iron  which  the  plaintiff's  agent  had  seen  in  the  defendants* 
yard.  • 

In  America,  this  question  has  been  very  recently  discussed  in  a  case 
-before  the  Supreme  Court  of  the  United  States,^  and  three  rules  were 
laid  down  for  the  guidance  of  the  Courts  in  the  construction  of  similar 
contracts.  Firstly,  —  where  the  goods  are  identified  by  reference  to 
independent  circumstances,  such  as  an  entire  lot  deposited  in  a  certain 
warehouse,  or  all  that  may  be  manufactured  by  the  vendor  in  a  certain 
establishment,  or  that  may  be  shipped  by  his  agent  or  correspondent 
in  certain  vessels,  and  the  quantity  is  named  with  the  qualification  of 
"  about  "  or  "  more  or  less,"  or  words  of  like  import,  the  contract  ap- 
plies to  the  specific  lot ;  and  the  naming  of  the  quantity  is  not  regarded 
as  in  the  nature  of  a  warranty,  but  only  as  an  estimate  of  the  probable 
amount,  in  reference  to  which  good  faith  is  all  that  is  required  of  the 
party  making  it. 

Secondly,  —  where  no  such  independent  circumstances  are  referred 
to,  and  the  engagement  is  to  furnish  goods  to  a  certain  amount,  the 
quantity  specified  is  material,  and  governs  the  contract.  The  addition 
of  the  qualifying  words  "  about,"  *'  more  or  less,"  and  the  like,  in  such 
cases,  is  only  for  the  purpose  of  providing  against  accidental  variations 
arising  from  slight  and  unimportant  excesses  or  deficiencies  in  number, 
measure,  or  weight. 

Thirdly,  —  in  the  last  case,  however,  if  the  qualifying  words  "about," 
"  more  or  less,"  and  the  like,  are  supplemented  by  other  stipulations 
or  conditions  which  give  them  a  broader  scope  or  a  more  extensive 
significancy,  then  the  contract  is  to  be  governed  by  such  added  stipu- 
lations or  conditions. 

1  Brawley  v.  The  United  States,  6  Otto,  168;  per  Bradle/,  J.,  at  p.  171,  in  delireriog 
the  opinion  of  the  Court. 
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Where  delivery  is  to  be  made  according  to  bills  of  lading,  the  au- 
thorities have  already  been  reviewed,  ante^  683. 

§  693.  Where  the  vendor  is  bound  to  send  the  goods  to  the  pur- 
chaser, the  rule  is  well  established,  as  shown  ante^  p.  146,  that  delivery 
to  a  common  carrier,  d  fortiori^  to  one  specially  designated  by  the  pur- 
chaser, is  a  delivery  to  the  purchaser  himself ;  the  carrier  being,  in 
contemplation  of  law  in  such  cases,  the  bailee  of  the  person  to  whom, 
not  by  whom,  the  goods  are  sent;  the  latter,  when  employing  the  car- 
rier, being  regarded  as  the  agent  of  the  former  for  that  purpose.^ 

If,  however,  the  vendor  should  sell  goods,  undertaking  to  make  the 
delivery  himself  at  a  distant  place,  thus  assuming  the  risks  of  the  car- 
riage, the  carrier  is  the  vendor's  agent.^  Where  goods  are  ordered 
from  a  distant  place,  the  vendor's  duty  to  deliver  them  in  merchanta- 
ble condition  is  complied  with  if  the  goods  are  in  proper  condition  when 
delivered  to  the  carrier^  provided  the  injury  received  during  the  transit 
does  not  exceed  that  which  must  necessarily  result  from  the  transit. 

Where  hoop-iron  was  sold  in  Sta£Eordshire,  deliverable  in  Liverpool 
in  the  winter,  the  vendor  was  held  to  have  made  a  good  delivery,  al- 
though the  iron  was  rusted  and  unmerchantable  when  delivered  in 
Liverpool,  on  proof  that  this  deterioration  was  the  necessary  result  of 
the  transit,  and  that  the  iron  was  bright  and  in  good  order  when  it 
left  Staffordshire.^ 

§  694.  But  the  vendor  is  bound,  when  delivering  to  a  carrier,  to  take 
the  usual  precautions  for  ensuring  the  safe  delivery  to  the  buyer.  In 
Clarke  v.  Hutchins,*  the  vendor,  in  delivering  goods  to  a  trading  ves- 
sel, neglected  to  apprise  the  carrier  that  the  value  of  the  goods  ex- 
ceeded 5Z.,  although  the  carriers  had  published,  and  it  was  notorious 
in  the  place  of  shipment,  that  they  would  not  be  answerable  for  any 
package  above  that  amount,  unless  entered  and  paid  for  as  such. 
The  package  was  lost,  and  on  the  vendor's  action  for  goods  sold  and 
delivered,  it  was  held  by  the  King's  Bench,  Lord  Ellenborough  giving 
the  decision,  that  the  vendor  had  not  made  a  delivery  of  the  goods  ; 
not  having  ^^  put  them  in  such  a  course  of  conveyance  as  that,  in  case 
of  a  loss,  the  defendant  might  have  his  indemnity  against  the  car- 
riers." 

§  696.  In  offering  delivery,  the  vendor  is  bound  to  give  the  buyer 
an  opportunity  of  examining  the  goods,  so  that  the  latter  may  satisfy 
himself  whether  they  are  in  accordance  with  the  contract.     Thus,  in 

^  Dawes  v.  Peck,  8  T.  B.  330;  Waite  v.  and  27  L.  J.  Q.  B.  271 ;  Smith  v.  Hudson,  6 

Baker,  2  Ex.  I ;  Fragano  v.  Lons:,  4  B.  &  C.  B.  &  S.  431 ;  34  L.  J.  Q.  B.  145. 

219;  Dirnlop  v,  Lambert,  6  CI.  &  Fin.  600;  «  Dunlop  v.  I.arabert,  6  CI.  &  F.  600. 

Johnton  ».  Dod^json,  2  M.  &  W.  6.53;  Nor-  •  Bull  v.  Robison,  10  Ex.  342;  24  L.  J. 

man  v.  Phillipa,  4  M.  &  W.  277 ;  Meredith  v.  Ex.  165. 

Meigh,2  E.&  B.364,and22  L.J.  Q.B.401;  «  14  East,  475.    See,  al86,  Buckman  v. 

Cusack  V.  Robinson,  i  B.  &  S.  299,  and  30  L.  Levi,  3  Camp.  414 ;  Cothay  v,  Tate,  3  Camp. 

J.  Q.  B.  261 ;  Uartv.  Bush,  B.,  B.  &  £.  494,  129. 
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Isherwood  v,  Whitraore,^  the  defendants,  having  received  notice  that 
the  goods  were  at  a  certain  wharf  ready  for  delivery  on  payment  of 
the  price,  went  there,  but,  on  application  to  inspect  the  goods,  were 
shown  two  closed  casks  said  to  contain  them.  The  persons  in  charge 
refused  to  allow  the  casks  to  be  opened.  Held,  that  the  plaintiff  bad 
not  made  a  valid  offer  of  delivery. 

§  696.  There  may  be  a  symbolical  delivery  of  goods,  divesting  the 
vendor's  possession  and  lien.  Lord  Ellenborough  said,  in  Chaplin  v. 
Rogers,^  that,  "  where  goods  are  ponderous  and  incapable  of  being 
handed  over  from  one  to  another,  there  need  not  be  an  actual  delivery, 
but  it  may  be  done  by  that  which  is  tantamount,  such  as  the  delivery 
of  the  key  of  a  warehouse  in  which  the  goods  are  lodged,  or  by  the 
delivery  of  other  indicia  of  property."  And  there  was  a  like  dictum 
by  Lord  Kenyon,  in  Ellis  v.  Hunt.^  On  this  principle,  the  delivery 
of  the  grand  bill  of  sale  of  a  vessel  at  sea  has  always  been  held  to  be 
a  delivery  of  the  vessel.* 

§  697.  So  the  indorsement  and  transfer  to  the  buyer  of  bills  of 
lading,  dock  and  wharf  warrants,  delivery  orders,  and  other  like  in- 
struments, which  among  merchants  are  known  as  representing  the 
goods,  would  form  a  good  delivery  in  performance  of  the  contraetj  so 
as  to  defeat  any  action  by  the  buyer  against  the  vendor  for  non-deliv- 
ery of  th4  goods,  according  to  the  principles  settled  in  Salter  v.  Wool- 
lams^  and  Wood  v.  Manley  ;^  but  the  effect  of  transferring  such  doc- 
uments of  title  upon  the  rights  of  the  unpaid  vendor  is  discussed 
hereafter  in  the  chapters  on  Lien  and  Stoppage  in  Transitu.  The 
transfer  of  such  documents  would,  of  course,  not  be  a  sufficient  deliv- 
ery  by  the  vendor,  if  the  goods  represented  by  the  documents  were 
subject  to  liens  or  charges  in  favour  of  the  bailees. 

In  Borrowman  v.  Free,*^  it  has  been  decided  that  the  seller  has  a 
right,  within  the  time  limited  by  the  contract,  to  tender  a  second  de- 
livery, although  the  first  tender  has  been  properly  rejected  by  the 
buyer  as  being  not  in  accordance  with  the  contract. 

In  Playford  v.  Mercer,^  where  a  cargo  was  sold  "  from  the  deck,"  it 
was  held  to  mean  that  the  seller  should  pay  all  that  was  necessary  in 
order  to  enable  the  buyer  to  remove  the  cargo  from  the  deck. 

§  698.  In  a  case  in  the  State  of  Vermont,®  where  wool  lying  in  bulk 
on  the  vendor's  premises  was  sold,  payable  on  delivery  by  weight,  the 
vendor  was  not  allowed,  in  the  absence  of  an  express  agreement,  to 
recover  the  cost  of  labour,  etc.,  in  putting  the  wool  into  sacks  fur- 
nished by  the  purchaser,  the  wool  not  having  been  weighed  till  after 
being  put  into  the  sacks. 

1  1 1  M.  &  W.  847 ;  and  per  Parke,  B.,  in  *  2  M.  &  G.  650. 

Startup  V.  McDonald,  6  M.  &  G.  593.  «  11  A.  &  E.  34. 

^  1  East,  192.  7  4  Q.  B.  D.  500,  C.  A. 

8  3  T.  R.  464.  «  22  L.  T.  N.  S.  41. 

«  Atkinson  v.  Maling,  2  T.  R.  462.  >  Cole  v.  Eew,  20  Vt,  21. 
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In  Robinson  v.  The  United  States,^  the  Supreme  Court  of  the 
United  States  held  parol  evidence  admissible  to  prove,  in  a  sale  of 
100,000  bushels  of  barley,  a  usage  to  deliver  in  aacks^  not  in  bulk. 

In  the  State  of  New  York,  evidence  was  held  inadmissible  to  prove 
a  usage  for  the  vendor  of  sheep  to  shear  them  and  appropriate  the 
wool  before  delivery.* 


AMERICAN  NOTE. 
Delivery. 


§§  674-698.  The  word  "  delivery  "  is  unfortanately  used  in  various  senses, 
and  to  express  various  shades  of  meaning. 

(1.)  Delivery  sufficient  to  pass  the  property  and  the  risk  from  the  seller  to 
the  buyer. 

(2.)  Delivery  sufficient  to  enable  the  vendor  to  sue  for  goods  sold  and  deliv- 
ered,  instead  of  for  '*  goods  bargained  and  sold." 

(3.)  Delivery  sufficient  to  destroy  the  vendor's  lien  for  the  price,  whether 
the  buyer  be  solvent  or  insolvent. 

(4.)  Delivery  sufficient  to  terminate  the  right  of  stoppage  in  trarmiu  when 
the  buyer  is  insolvent 

(5.)  Delivery  sufficient  to  comply  with  the  Statute  of  Frauds ;  of  which  "  ac- 
ceptance and  receipt "  is  of  course  the  more  appropriate  term.  - 

(6.)  Delivery  sufficient  to  pass  the  title  as  against  creditors  or  subsequent 
purchasers  of  the  vendor. 

Unless  the  sense  in  which  the  words  used  in  each  particular  case  be  steadily 
borne  in  mind,  confusion  will  be  sure  to  follow  in  reading  the  many  decisions  on 
this  subject.  For  although  a  delivery  which  is  sufficient  as  against  creditors 
may  also  suffice,  and  more  than  suffice,  to  pass  the  property,  and  even  the  pos- 
session, as  between  the  parties,  the  reverse  is  not  equally  true. 

1.  To  merely  pass  the  property  between  the  Parties.  This  is  un- 
doubtedly the  lowest  form  of  delivery  known  to  the  law,  if  delivery  it  can  be 
called,  when  the  only  duty  of  the  vendor  (in  the  absence  of  any  contrary  agree- 
ment or  usage)  is  to  deposit  or  leave  the  article  in  some  convenient  and  suita- 
ble place  for  the  buyer  to  take  away  whenever  he  may  choose.  When  the 
merchant  has  rolled  the  barrel  of  flour  to  the  store  door,  or  put  the  tied-up 
bundle  on  the  counter  before  the  customer,  his  task  is  done.  The  property 
and  risk  then  become  the  buyer's.  If  the  article  is  destroyed  or  stolen  while 
in  that  situation,  and  before  the  buyer  has  done  anything  to  remove  it,  un- 
doubtedly the  loss  is  his ;  for  the  delivery,  so  called,  is  complete.  See  Leonard 
V,  Davis,  1  Black,  476.  Of  course  a  buyer  must  have  a  reasonable  time  after 
the  bargain  is  closed,  in  which  to  remove  or  take  possession  of  the  goods,  be- 
fore the  risk  or  loss  will  fall  on  him.  Therefore,  where  in  a  sale  of  a  large  lot 
of  potatoes  which  were  to  be  delivered  "in  good  condition,"  but  no  time  stated 
in  which  the  buyer  was  to  take  them,  it  was  held  he  had  a  reasonable  time  to 
do  so,  and  was  not  liable  for  such  portion  thereof  as  were  lost  by  frost  and  rot 
after  the  sale,  and  before  such   reasonable  time   had  elapsed.     Danforth  v. 

1  13  Wallace,  363.  ^  Groat  v.  Gile,  51  N.  Y.  431. 
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Walker,  40  Vt.  257.  Doubtless  castom  and  usage  as  well  as  special  agree- 
ment may  extend  this  duty  of  the  vendor,  and  require  him  to  carry  the  goods 
to  the  house  or  place  of  business  of  the  buyer,  in  which  case  apparently  the 
property  and  risk  are  still  in  the  vendor  until  delivered  at  the  place  designated. 
But  this  is  only  applying  the  same  principle  to  the  other  end  of  the  transit ; 
and  when  the  goods  are  left  in  some  suitable  place  on  the  buyer's  premises 
they  become  his,  even  though  he  has  not  seen  or  removed  them  to  a  more  safe 
or  secure  position. 

The  general  principle  as  to  delivery  between  the  parties  is  too  well  settled 
to  need  the  citation  of  authorities,  but  some  illustrations  of  the  rule  are  here 
given.     They  show  that  when  the  contract  of  sale  is  fully  completed,  and  the 
property  is  separated  or  identified,  "  readiness  to  deliver,'*  and  full  opportunity 
in  the  buyer  to  take  away,  is  amply  sufficient  to  pass  the  title  as  between  the 
parties.     This  is  more  obvious,  perhaps,  when  the  buyer  has  taken  a  bill  of 
sale,  or  has  paid  for  the  property.     See  Dugan  v.  Nichols,   125  Mass.  43; 
Philbrook  v.  Eaton,  134  Mass.  400;  Bradley  v.  Wheeler,  4  Roberts.  19;  Mc- 
Namara  r.  Edmister,  11  Hun,  597,  a  valuable  case.     In  Merrill  v.  Parker,  24 
Me.  89,  the  defendant  bought  a  bureau  of  the  plaintiff,  at  an  agreed  price,  and 
said  '^she  would  come  in  a  short  time  and  take  it  and  pay  for  iL"     It  was 
marked,  in  her  presence  and  at  her  wish,  with  her  name  and  the  price;  but  it 
was  not  moved  from  its  place  in  the  shop.     She  never  came  for  it.     Held,  that 
the  title  had  so  far  passed  that  the  price  could  be  recovered.     And  see  Brever 
t;.  Salisbury,  9  BHrb.  511 ;  Dows  t;.  Morewood,  10  Barb.  183.     In  Middlesex 
Co.  V.  Osgood,  4  Gray,  447,  the  plaintiffs  contracted  to  sell  the  defendant  all 
the  "manure  waste  "  which  might  be  made  at  their  mill  for  a  year,  for  $325. 
The  waste  was  placed  in  a  certain  barn  ready  for  delivery  to  the  defendant, 
but  he  had  never  demanded  it,  nor  had  the  plaintiffs  ever  offered  to  deliver  it. 
This  was  held  a  sufficient  delivery  to  enable  the  plaintiffs  to  recover  the  price, 
the  court  saying,  ^*All  the  plaintiffs  were  bound  to  do  was  to  be  in  readiness  to 
deliver  the  waste  when  called  for  by  the  defendant."    And  see  Chamberlain  r. 
Farr,  23  Vt.  2Go.     In  Goddard  v.  Binney,  115  Mass.  450,  the  plaintiff  built  a 
buggy  for  the  defendant  upon  a  special  order,  put  the  defendant's  name  upon 
it,  and  set  it  apart  for  him  in  the  shop,  and  at  his  request  was  keeping  it  for 
him,  when  it  was  destroyed  by  fire:  it  was  held  that,  at  common  law,  there 
was  such  a  delivery  as  to  enable  the  vendor  to  recover  the  price.     And  see 
Muckey  v.  Howenstine,  3  Thomp.  &  C.  28.     In  Pratt  v.  Maynard,  116  Mass. 
388,  the  plaintiff  bought  a  locomotive  boiler  of  one  Snow,  paid  for  ii,  and  at 
the  plaintiff's  request  Snow  placed  the  boiler  on  a  lot  of  land  in  the  rear  of  hit 
shop,  and  the  title  to  the  boiler  was  held  thus  to  pass  to  the  plaintiff  as  between 
him  and  Snow.     In  Means  v.  Williamson,  37  Me.  556,  the  chaise  sold  was  in 
the  vendor's  stable,  where  the  vendee  wished  it  to  remain  until  he  could  build 
a  shed  for  it."     It  was  to  be  paid  for  in  wood  the  following  winter.     The  buyer 
never  removed  it,  nor  delivered  any  wood  ;  but  it  was  held  a  sufficient  delivery 
to  enable  the  vendor  to  recover  the  price.     See,  also,  Chapman  r.  Searle,  3 
^  Pick.  38  ;  Oiyphant  v.  Baker,  5  Denio,  879 ;  Bemis  v.  Morrill,  88  Vl  158; 
Weld  v.  Came,  98  Mass.  152;  Beecher  v.  Mayall,  16  Gray,  376.     In  BarreU 
v.  Goddard,  3  Mason,  107,  41  bales  of  cotton  in  the  vendor's  warehouse  were 
sold  on  six  months'  credit,  for  which  the  buyer's  note  was  given.     They  were 
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sold  bj  marks  and  numbers  and  thus  fully  identified,  and  part  of  the  bargain 
was  that  they  might  remain  in  the  warehouse  **  rent  free,"  at  the  option  of  the 
▼endee,  and  for  his  sole  benefit,  "  until  the  vendor  should  want  the  room." 
Before  the  note  fell  due  the  buyer  failed  and  the  vendor  refused  to  deliver. 
Held,  there  was  such  a  delivery  as  to  complete  the  sale,  and  that  the  vendor  was 
liable  to  the  assignor  of  the  buyer  for  selling  again.  This  case  may  go  too  far 
in  saying  that  the  vendor's  lien  for  the  price  was  gone  (see  White  v.  Welsh, 
38  Peun.  St.  421),  but  the  general  principle  involved,  that  the  title  passed,  is 
well  sustained  by  many  cases.  See  Hotchkiss  v.  Hunt,  49  Me.  222;  Par- 
tridge V.  Wooding,  44  Conn.  277.  On  a  sale  of  a  wagon  at  public  auction,  the 
delivery  is  sufficient  if  the  wagon  be  pointed  out  and  the  purchaser  informed 
that  he  can  take  it  away.  Beller  v.  Block,  19  Ark.  567.  In  Rattary  v.  Cook, 
50  Ala.  352,  the  vendor  of  lumber,  paid  for  by  the  vendee,  deposited  it  on  the 
river  bank,  at  a  selected  place,  and  the  buyer  was  notified  that  it  was  at  his 
rLik,  and  it  was  decided  that  the  title  passed  and  the  buyer  entitled  td  posses- 
sion. And  see  Nichols  v.  Morse,  100  Mass.  523;  Barton  v.  McKelway,  22 
N.  J.  L.  1 65.  And  apparently  the  title  passes  upon  deposit  at  the  designated 
place.  Washburn  Iron  Co.  v,  Russell,  130  Mass.  543 ;  Hunt  v.  Thurman,  15 
Vt.  336;  Phelps  v.  Hubbard,  51  Vt.  489;  Bement  v.  Smith,  15  Wend.  493; 
Sanborn  v.  Benedict,  78  111.  309 ;  Boyd  v.  Pollock,  27  West  Va.  75 ;  Hening 
V.  Powell;  33  Miss.  468.  In  Sedgwick  v.  Cottingham,  54  Iowa,  512,  the  plain- 
tiff* sold  the  defendant  a  car-load  of  wheat,  to  be  shipped  to  a  place  named,  and 
there  delivered  "  on  the  track  "  when  it  was  to  be  taken  from  the  car  by  the 
defendant,  weighed  by  him,  and  paid  for  according  to  the  weight.  The  wheat 
arrived  at  the  station,  was  placed  upon  a  side  track,  and  there  destroyed  by  a 
flood  before  the  weighing.  Held,  the  delivery  was  complete,  and  the  buyer 
liable  for  the  price.  And  see  Pacific  Iron  Works  v.  Long  Island  R.  R.  Co. 
62  N.  Y.  272 ;  Denman  r.  The  Cherokee  Iron  Co.  56  Ga.  319.  Some  courts 
hold  that,  in  contracts  to  deliver  at  a  future  day  at  a  specified  price  and  place, 
property  not  in  existence  at  the  time  (hops),  but  to  be  produced,  and  of  a  speci- 
fied character  and  description,  the  property  does  not  pass  by  its  mere  delivery 
at  the  appointed  time  and  place,  and  tender  to  the  vendee,  if  he  then  refuses  to 
accept  it,  and  that  the  agreed  price  cannot  be  recovered,  but  only  the  difference 
between  the  price  and  its  market  value  at  the  time  of  delivery.  Rider  v,  Kel- 
ley,  32  Vt.  268 ;  Hodges  v.  Fox,  36  Vt.  74,  overruling  Mattison  v.  Westcott, 
13  Vt.  258. 

In  Rice  t;.  Codman,  1  Allen,  377,  the  plaintiffs  bought  a  lot  of  gunny-cloth 
of  the  defendant,  then  in  a  warehouse  of  the  defendant,  which  was  designated 
and  set  apart  by  the  vendor  and  paid  for,  and  part  actually  removed  on  the 
buyer's  order  to  third  persons,  although  he  never  saw  the  goods,  and  this  was 
held  a  sufficient  delivery  to  enable  the  buyer  to  maintain  an  action  on  a  war- 
ranty of  the  goods.  If  a  bill  of  sale  be  made  and  delivered  of  goods  in  the 
possession  of  the  vendor's  bailee,  this  is  a  sufficient  delivery,  especially  if  the 
bailee  has  no  lien  or  claim  on  them.  Wooley  v,  Edson,  35  Vt.  214 ;  Heine  v, 
Anderson,  2  Duer,  318.  In  Clafiin  v,  Boston  and  Lowell  R.  R.  7  Allen,  341, 
the  plaiutiflf  bought  a  lot  of  oil  of  R.,  '^  from  eight  to  ten  thousand  gallons, 
more  or  less."  Although  originally  executory  and  uncertain  in  amount,  the 
vendors  sent  a  part  of  it  by  railroad  to  Boston  (the  plain tiff'^s  place  of  business), 
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gave  the  plaintiff  an  order  for  it,  and  received  payment.  The  carrier  refused 
to  deliver  it  to  the  plaintiff,  but  the  court  held  there  was  a  sufficient  delivery 
to  pass  the  property  and  maintain  the  action.  And  see  People  v.  Hajnes,  lA 
Wend.  546 ;  McCk)rmick  v.  Hadden,  37  111.  370.  So  in  Odell  v.  Boston  & 
Maine  R.  R.  109  Mass.  50,  it  was  held  that  a  delivery  to  a  common  carrier 
designated  by  the  buyer,  with  direction  to  carry  and  deliver  to  him,  vests  the 
property  in  the  buyer,  so  that  if  the  carrier  delivers  it  to  other  parties  oa  a 
second  direction  from  the  vendor,  he  is  liable  to  the  first  vendee  therefor.  In 
Bogy  V.  Rhodes,  4  Greene  (Iowa),  133,  the  plaintiff  delivered  an  unmeasured 
quantity  of  wood  on  board  a  flatboat,  to  be  paid  for  when  measured  at  a  cer- 
tain rate  per  cord.  The  defendant  took  the  boat  in  tow,  but  during  the  voy- 
age it  was  sunk  and  all  the  wood  lost.  Held  that,  notwithstanding  the  wood 
was  not  measured,  the  title  passed,  and  the  defendant  was  held  liable  for  the 
price.  And  Richmond  Iron  Works  v.  Woodruff,  8  Gray,  447,  is  like  it.  So 
is  Hunt  V.  Thurman,  15  Vt.  336.  And  see  many  cases  collected  ante,  page 
267,  note. 

But  it  must  be  steadily  borne  in  mind  that,  if  for  any  reason  the  article  sold 
is  not  quite  ready  for  delivery,  not  quite  identified,  or  something  more  remains 
to  be  done  by  the  seller  for  the  purpose  of  completing,  separating,  identifying, 
etc.,  then  the  sale  is  not  quite  complete  and  the  title  does  not  pass.  Rochester, 
&c.  Oil  Co.  V,  Hughey,  56  Penn.  St.  322,  is  an  interesting  case  on  this  point. 
The  defendant  bought  of  the  plaintiff  "four  barge  loads*'  of  oil  at  a  certain 
rate  per  barrel.  The  defendant  furnished  the  barges,  and  when  partially  filled 
they  and  the  oil  on  board  were  destroyed  by  fire.  Held,  no  such  delivery  as 
to  enable  the  vendor  to  sue  for  the  price  of  that  which  had  been  put  on  board, 
since  the  sale  was  of  *'  barge  loads,"  and  no  barge  was  fully  loaded  when  it  was 
burned.  In  Woodbury  v.  Long,  8  Pick.  543,  the  plaintiff  contracted  to  make 
some  pew  panels  for  J.,  who  was  building  a  meeting-house,  to  be  paid  for  in 
cash  on  delivery.  The  plaintiff  left  the  pew  panels  at  the  meeting-house  when 
J.  was  absent,  out  of  town,  although  his  workmen  were  there.  No  one  paid 
or  offered  to  pay  for  the  panels,  and  they  were  attached  there  as  the  property 
of  J.  But  the  court  held  that  there  was  no  delivery,  as  payment  had  not  been 
made  or  waived.  In  like  manner  in  Houndlette  v*  Tallman,  14  Me.  400,  a 
lot  of  hay  in  the  vendor's  barn  was  sold  at  $50  per  ton,  but  not  to  be  taken 
away  until  June  5th,  and  to  be  paid  for  before  taken  away.  The  hay  was  all 
screwed,  weighed,  and  labelled,  and  the  weight  marked  on  each  bundle;  but 
the  whole  quantity  had  not  been  ascertained  by  adding  up  the  marks  of  the 
weight  or  other  means.  No  money  was  paid,  or  writing  made,  and  before  Jane 
5th  the  vendor  sold  the  hay  for  a  higher  price  to  other  parties.  In  trover  by 
the  first  vendee  against  the  vendor,  the  jury  found  that  the  bargain  was  not 
closed  until  the  bundles  were  counted  and  the  weight  added  up,  and  a  verdict 
for  the  defendant  was  sustained.  Where  P.  agreed  to  furnish  B.  with  a  paper 
machine  and  put  it  up  in  B/s  mill,  and  if  it  worked  satisfactorily  B.  was  to  pay 
for  it,  otherwise  P.  was  to  take  it  away ;  and  it  was  set  up  in  B.'s  mill  and 
tried  and  did  not  work  satisfactorily,  some  important  parts  being  wanting ;  sad 
before  the  defect  was  remedied  it  was  attached  as  B.'s,  it  was  held  that  the  title 
had  not  passed  to  B.,  and  that  P.  could  maintain  trespass  against  the  attaching 
officer.    Phelps  v.  Willard,  16  Pick.  29,  explained  in  103  Mass.  64.    lo  Sibley 
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V.  Tie,  88  1)1.  287,  the  vendor  of  a  lot  of  corn  put  part  of  it  in  the  vendee's 
cribsy  under  an  agreement  with  the  latter  that  he  should  have  no  claim  on  the 
corn  until  it  was  paid  for ;  but  the  vendee,  without  paying  for  it,  sold  the  part 
pat  into  the  cribs  to  another  party.     Held,  no  delivery  to  the  first  purchaser, 
bat  ooly  a  getting  ready  to  deliver,  and  so  no  title  passed  to  the  vendee.     See, 
also,  Toledo  Railway  Co.  v.  Gilvin,  81  111.  511.     In  England  v.  Mortland,  8 
Mo.  App.  490,  the  plaintiff  sold  the  defendant  part  of  a  larger  pile  of  wood, 
not  measured,  set  apart,  or  in  any  way  identified ;  but  he  notified  the  defend- 
ant that  the  wood  was  ready  for  him,  and  the  defendant  in  fact  took  away  part 
of  the  wood,  but  refused  to  take  any  more.     Held,  there  was  not  such  a  deliv- 
ery of  that  remaining  in  the  pile  as  to  enable  the  plaintiff  to  recover  the  price. 
Ordinarily,  in  sales,  the  buyer  must  come  for  the  goods  before  the  seller  is 
bound  to  deliver;  and  if  this  is  postponed  beyond  a  reasonable  time,  the  seller 
may   be  released  altogether  irom  delivery,  especially  if  not  paid  for.     So, 
where  the  buyer  of  hay  agreed  to  come  and  press  it  before  the  seller  was  to 
weigh  and  deliver  it,  but  did  not  do  so  for  an  unreasonable  time,  the  seller  was 
held  no  longer  bound.     Coon  v.   Spaulding,  47  Mich.  162.     But  a  special 
contract,  custom,  or  usage  may  require  a  vendor  to  carry  and  deliver  to  the 
vendee.     If  the  seller  is  bound  by  agreement  or  custom  and  usage  to  carry 
and  deliver  the  article  at  a  fixed  place,  he  must  do  so,  before  he  can  recover 
the  price,  and  within  a  reasonable  time.     Council  Bluffs  Iron  Co.  v.  Cuppey, 
41  Iowa,  104;  Steele  Works  v.  Dewey,  37  Ohio  St  242;  Cocker  v.  Frank- 
lin  Hemp  Co.  3  Sumn.  530 ;  Smith  r.  Wheeler,  7  Oregon,  49  ;  Corwith  v. 
Colter,  82  III.  585.     Perhaps  if  the  buyer  had  made  it  useless  to  carry  and 
deliver  at  that  place,  it  might  be  an  excuse,  as  if  he  did  not  provide  the  cars  or 
vessels  on  which  the  vendor  was  to  deliver  the  goods.     See  Bolton  v.  Riddle, 
35  Mich.  13  ;  Kunkle  v.  Mitchell,  56  Penn.  St.  100.     So  if  by  the  agreement 
the  buyer  is  to  designate  a  place  for  delivery,  but  neglects  to  do  so  for  an 
unreasonable  time  after  notice  from  the  seller,  the  seller  may  recover  the  price 
without  any  more  attempt  to  deliver.    Hunter  v.  Wetsell,  84  N.  Y.  549.    See, 
also.  Weld  v.  Came,  98  Mass.  152 ;  Higgins  v.  Murray,  73  N.  Y.  252.     In 
Terry  v.  Wheeler,  25  ]^}.  Y.  520,  an  important  case,  it  was  held  that  in  a  sale 
of  lumber  in  the  vendor's  yard,  the  whole  of  which  is  selected,  designated,  and 
piled  so  that  it  would  certainly  be  known,  and  the  price  was  paid,  the  title  and 
the  risk  passed  immediately,  although  the  seller  said  he  would  deliver  "  to  the 
cars  free  of  charge,"  before  which  it   was  destroyed  by  fire.     It  was  here 
hardly  a  part  of  the  scUe  that  the  vendor  should  deliver. 

If  the  vendor,  being  a  manufacturer,  agrees  to  deliver  the  article  at  the 
place  of  business  of  the  vendee,  he  is  liable  for  any  injury  to  it  on  the  way 
arising  from  his  carelessness.  Taylor  v.  Cole,  111  Mass.  363.  If  the  seller 
has  the  option  to  deliver  at  either  one  of  two  places,  he  should  give  the  buyer 
seasonable  notice  at  which  place  he  will  deliver ;  and  if  be  delivers  at  one  place 
without  such  notice,  and  the  goods  perish,  the  loss  is  on  him.  Rogers  v.  Van 
Hoesen,  12  Johns.  221. 

2.  To  sustain  an  action  for  Goods  sold  and  delivered.  If  there  be 
any  dlffereuce  between  this  and  the  last  species  of  delivery,  this  is  of  a  slightly 
higher  grade,  and  requires  more  distinctive  acts  on  the  part  of  the  vendor. 
At  least  the  lines  have  been  more  sharply  drawn  than  in  the  former  cases ;  for 
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since  more  is  required  to  sustain  an  action  for  goods  sold  and  delivered  than 
merely  for  goods  sold,  and  since  the  latter  action  even  cannot  be  sustained  an- 
less  sufficient  has  been  done  by  the  vendor  to  fully  pass  the  property  and  the 
risk  to  the  buyer,  it  seems  to  follow  that  rather  more  is  requisite  to  enable  the 
vendor  to  declare  for  goods  sold  and  delivered  than  for  goods  bargained  and 
sold.   In  Hart  v.  Tyler,  15  Pick.  171,  the  defendant  bargained  for  a  lot  of  sides 
of  leather  of  the  plaintiff,  weighing  2,132j^  pounds,  at  23  cents  a  pound.     The 
whole  was  sent  by  the  plaintiff  to  a  third  person,  with  directions  to  deliTer 
them  to  the  defendant  when  called  for.     The  defendant  called  for,  took  away, 
and  paid  for  114  sides,  but  never  called  for  the  remainder.     Held,  that  the 
plaintiff  could  not  recover  the  price  of  the  other  sides,  as  for  goods  sold  and 
delivered,  because  they  were  never  delivered.     Bement  v.  Smith,  15  Wend. 
493,  upon  a  similar  state  of  facts,  is  more  favorable  for  the  plaintiff.     In 
Messer  v.  Woodman,  22  N.  H.  173,  it  was  held  that  an  action  '*for  goods  sold 
and  delivered  **  will  not  lie  unless  there  has  been  either  an  actual  delivery  of 
goods  or  what  in  law  amounts  to  a  delivery ;  and   that  a  mere  offer  by  the 
seller  to  deliver,  upon  payment  or  security  for  the  price,  with  a  refusal  by  the 
buyer  to  accept  the  goods,  will  not  amount  in  law  to  a  dtflivery.     See,  also^ 
Atwood  17.  Luca^  53  Me.  508 ;  Spicers  v.  Harvey,  7  R.  I.  582.     In  Stearns 
V.  Washburn^  7  Gray,  187,  an  action  to  recover  the  price  of  standing  grass 
which  the  defendant  had  not  cut  or  had  any  benefit  from,  ^*  although  he  could 
have  cut  it  if  he  had  wished,"  the  court  held  that  the  action  could  not  be 
maintained,  the  court  saying:    *<  But  if  the  grass  could  be  regarded  as  goods, 
yet  there  was  no  such  delivery  of  it  to  the  defendant  as  is  necessary  to  entitle 
the  plaintiff  to  maintain  a  count  for  goods  sold  and  delivered.     To  maintain 
that  count,  it  is  essential  that  the  goods  should  have  been  delivered  to  the 
defendant  or  his  agent,  etc.,  or  that  something  equivalent  to  a  delivery  should 
have  occurred ;  and  if  not  delivered,  but  still  on  the  premises  of  the  vendor, 
though  packed  in  boxes  furnished  by  the  purchaser,  the  plaintiff  will  be  non- 
suited if  l*e  has  declared  only  for  goods  sold  and  delivered,  for  he  should  have 
declared  for  goods  bargained  or  sold,  or  in  a  special  count."     But  a  count  for 
goods  **  bargaioed  and  sold  '*  could  be  maintained  although  the  vendor  has 
the  article  still  on  hand   ready  for  delivery,  in  a  place  known  to  the  bajer 
and  convenient  for  delivering  to  him,  whenever  he  complies  with  the  terms  of 
the  sale,  without  any  other  delivery.     Turner  v.  Langdon,  112  Mass.  265, 
differing  somewhat  from  Atwood  v,  Lucas,  53  Me.  508,  before  cited.     War- 
den r.  Marshall,  99  Mass.  306.     The  distinction  between  suing  for  goods  bar- 
gained and  sold  and  goods  sold  and  delivered,  was  more  strictly  maintained 
under  the  common  law  rules  of  pleading,  and  it  may  be  that  in  modern  Umes 
the  action  has  been  sometimes  sustained  without  distinctly  regarding  the  differ- 
ence between  the  two  classes  of  actions.     See,  for  instance,  Ross  ?*.  Welch,  11 
Gray,  235 ;  Stern  v.  Filene,  14  Allen,  9  ;  Hart  v.  Summers,  38  Mich.  399. 

3.  As  to  vendor's  lien.  The  subject  of  the  vendor's  lien,  and  how  it 
is  affected  by  a  delivery  of  the  goods,  is  discussed  in  the  subsequent  chapter  on 
Lien. 

4.  As  to  Stoppage  in  transitu.  The  whole  subject  of  Stoppage  in 
Transitu^  of  which  delivery  is  so  inseparable  a  part,  is  examined  in  the  subse- 
quent chapter  on  that  subject,  to  which  the  reader  is  referred. 
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5.  Delivery  under  the  Statute  of  Frauds.  This  is  fnlly  considered 
under  the  head  of  Acceptance  and  Receipt,  ante,  Chap.  IV.,  where  it  properly 
belongs. 

6.  As  agrainst  Creditors  of  the  Vendor.  It  has  already  been  shown 
that  non-delivery  is  in  some  states  a  conclusive,  and  in  others  a  presumptive, 
badge  of  fraud,  enabling  creditors  of  the  vendor  to  disregard  the  sale  and 
seize  the  property  as  if  a  sale  never  was  made.  Ante,  Chap.  IV.  It  remains 
now  to  consider  what  does  or  does  not  constitute  a  delivery  sufficient  to  vali- 
date such  a  sale  when  no  charge  of  fraud  is  made  ;  for  even  a  bond  fide  sale  of 
a  chattel,  without  sufficient  delivery,  though  it  may  pass  the  property  as  be- 
tween the  parties,  does  not  prevent  creditors  of  the  vendor  from  attaching  it 
as  still  his.  Shumway  v.  Butter,  7  Pick.  56;  Fairfield  Bridge  Co.  v.  Nye,  60 
Me.  372  ;  Morgan  r.  Taylor,  32  Tex.  363.  Some  maintain  that  delivery  is 
not  essentia],  eveu  as  against  creditors  and  subsequent  purchasers,  except  as 
non-delivery  may  be  a  badge  of  fraud ;  and  if  no  fraud  be  alleged,  or  non- 
delivery be  satisfactorily  explained,  a  sale  without  delivery  is  as  valid  against 
third  persons  as  against  the  vendor  himself.  The  elaborate  opinion  of  Judge 
Storrs,  in  Meade  v.  Smith,  1 6  Conn.  346,  is  worthy  of  careful  perusal. 

On  the  other  hand,  the  ground  upon  which  non-delivery  is  held  available  to 
a  creditor  is,  that  he  has  a  right  to  assume  from  the  possession  of  the  vendor 
that  the  property  is  still  his ;  and  therefore,  if  he  knows  of  the  sale,  though  it 
be  not  delivered,  the  sale,  in  the  absence  of  fraud,  is  good  against  a  creditor  as 
well  as  the  vendor.  Haskell  v.  Greeley,  3  Greenl.  425 ;  Ludwig  v.  Fuller, 
17  Me.  162.  But  notice  to  an  officer  when  making  the  attachment,  uncom- 
manicated  to  the  creditor  himself,  is  not  sufficient.  McKee  v.  Garcelon,  60 
Me.  165.  Or,  as  has  been  elsewhere  said,  the  doctrine  of  delivery  rests  upon 
the  ground  that  the  vendee  should  have  the  entire  control  of  the  property,  and 
that  there  should  be  some  notoriety  attending  the  act  of  sale ;  and  therefore 
proof  of  delivery  will  not  be  dispensed  with  on  account  of  the  peculiar  situa- 
tion or  relation  of  the  parties  with  respect  to  the  property  at  the  time  of 
sale.  Wolf  V,  Kahn,  62  Miss.  814.  The  necessity  for  a  visible  change  of  pos- 
session is,  if  possible,  more  obvious  when  the  vendor  and  vendee  are  near 
relatives,  and  occupy  the  same  house,  or  the  same  premises  in  which  the  prop- 
erty sold  is  kept.  See  Steelwagon  r.  Jeffries,  44  Fenn.  St.  407  ;  Waller  v. 
Cralle,  8  B.  Mon.  11 ;  Hoffner  v.  Clark,  5  Whart.  545.  In  McKee  v.  Gar- 
celon, 60  Me.  165,  a  husband,  for  a  valuable  consideration,  gave  his  wife  a  bill 
of  sale  of  the  cattle  on  his  farm,  which  she  kept  in  her  own  possession,  but  the 
husband  continued  to  use  the  cattle  on  the  farm  as  before,  and  one  of  his 
creditors  attached  them.  Held  no  delivery  as  against  the  creditor.  The  sub- 
ject of  sale  and  delivery  between  relatives  inhabiting  the  same  house  was  much 
discussed  in  McClure  v.  Forney,  107  Penn.  St.  415,  where  the  sale  was  how- 
ever sustained. 

Lanfear  v.  Sumner,  17  Mass.  110  (1821),  is  a  leading  case  in  favor  of  the 
necessity  of  a  delivery  as  against  creditors.  There  L.  in  Philadelphia  bought 
a  lot  of  teas  which  were  then  in  Boston.  He  took  an  informal  written  trans- 
fer of  them,  but  no  delivery  was  made.  On  the  same  day  they  were  attached 
in  Boston  by  a  creditor  there,  ignorant  of  the  sale,  and  possession  was  first 
taken  by  him.    Held  that  the  sale  was  invalid  for  the  want  of  a  delivery.    Ttiis 
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case  has  been  sometimes  doabted  in  its  applicatioD  of  the  rule,  since  the  goods 
sold  were  at  such  a  distance  from  the  place  of  sale  (and  were  supposed  to  be 
at  sea)  that  the  vendee  could  not  have  taken  possession  before  the  attachment 
was  made,  which  was  only  a  few  hours  after  the  sale  ;  but  the  general  principle 
involved  is  well  supported.  See  Ricker  v.  Cross,  5  N.  H.  572 ;  Meade  v. 
Smith,  16  Conn.  346.  Subsequently  the  same  court  held  that  the  delivery  of 
a  bill  of  sale,  for  a  valuable  consideration,  with  no  actual  or  symbolical  deliv- 
ery  of  the  chattel  other  than  is  to  be  inferred  from  the  bill  of  sale,  is  not  sof- 
ficient  against  a  creditor  of  the  vendor.  Dempsey  v.  Gardner,  127  Mass.  381, 
examining  the  cases.  And  see  Hoofsmith  v.  Cope,  6  Wharton,  53.  So  in 
Cobb  V.  Haskell,  14  Me.  303,  a  bill  of  sale  was  made  of  a  quantity  of  lumber 
to  pay  a  just  debt,  and  the  vendor,  pointing  to  the  boards  then  in  several  piles 
in.  the  lumber  yard,  at  some  distance  but  within  sight,  said,  '^  There  are  yoor 
boards ;  take  care  of  them  and  make  the  most  of  them,"  and  thereupon  the  ven- 
dee went  away,  and  allowed  the  boards  to  remain  there  two  months,  bearing 
the  initial  letter  of  the  vendor's  name,  and  without  any  act  of  ownership.  This 
was  held  not  a  sufficient  delivery  as  against  a  creditor  of  the  vendor.  In 
Packard  i;.  Wood,  4  Gray,  307,  D.  for  a  good  consideration  gave  P.  a  deed  of 
a  bakehouse,  and  the  implements  therein,  including  a  bread-cart  standing  under 
an  open  shed  on  the  premises,  which  were  several  miles  away  from  the  place 
of  sale.  P.  then  gave  back  to  D.  a  lease  of  the  entire  property  for  a  year, 
but  took  no  other  possession  thereof,  and  D.  returned  and  continued  in  posses- 
sion as  before  the  sale,  and  the  cart  was  soon  after  attached  by  his  creditors. 
Held  there  was  no  sufficient  delivery  as  against  creditors.  And  Harlow  v.  Hall, 
132  Mass.  232,  is  much  like  it. 

But  although  some  delivery  may  be  necessary,  it  need  not  necessarily  be  at 
the  very  moment  of  the  sale :  it  is  sufficient  if  made  within  a  reasonable  time 
after,  or  before  creditors  have  attached  the  property  as  the  vendor's.  Elein- 
schmidt  v,  Mc Andrews,  117  U.  S.  282  ;  State  v.  Hellman,  20  Mo.  App.  304; 
Gilbert  v.  Decker,  53  Conn.  401  ;  Kendall  v.  Samson,  12  Vt.  515  ;  Bartlett  r. 
Williams,  1  Pick.  288. 

But  whenever  a  bond  fide  sale  of  personal  property  has  been  made,  and  the 
price  paid,  slight  acts  are  sufficient  to  show  a  delivery,  good  against  even  the 
claims  of  third  persons.  Perhaps  rather  more  proof  is  required  in  those  states 
which  hold  non-delivery  to  be  a  conclusive  badge  of  fraud,  than  in  such  as 
hold  it  only  presumptive  evidence  of  fraud ;  but  as  to  the  general  rule,  see 
Shumway  v.  Rutter,  8  Pick.  447  ;  Stinson  v.  Clark,  6  Allen,  340  ;  Bates  r. 
Conkliu,  10  Wend.  390;  Mount  Hope  Iron  Co.  v.  Buffinton,  103  Mass.  62. 
Therefore  in  Phelps  v.  Cutler,  4  Gray,  137,  a  sale  of  a  horse  and  sleigh,  it 
was  held  that  evidence  that  the  vendor  in  presence  of  a  witness  declared  that 
he  delivered  them  to  the  vendee,  and  thereupon  the  vendee  got  into  the  sleigh 
with  the  vendor,  and  they  drove  away  together,  was  sufficient  to  warrant  a  jary 
in  finding  a  delivery  if  the  parties  so  intended  it.  In  Calkins  v,  Lockwood,  17 
Conn.  154,  the  parties  to  a  sale  of  iron  met  at  the  place  where  the  iron  was, 
and  agreed  upon  the  price  and  mode  of  payment,  and  thereupon  the  seller  said 
to  the  buyer,  **  I  deliver  you  this  iron  at  that  price."  Before  the  iron  was  re- 
moved by  the  buyer,  it  was  claimed  and  taken  away  by  a  third  person :  held 
a  sufficient  delivery,  and  that  the  sale  was  valid.    And  see  Patrick  r.  Meserve, 
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18  N.  H.  300.  Id  a  sale  of  goods  stored  in  a  building,  especially  if  duly  paid 
for,  a  delivery  of  the  key  by  the  vendor  to  the  vendee,  with  intent  to  surren- 
der possession  of  the  property,  may  be  a  sufficient  delivery  as  against  creditors 
of  the  vendor.  Packard  v.  Dunsnoore,  11  Cush.  282.  And  see  12  Cush. 
29  ;  Vining  t\  Gilbreth,  39  Me.  496  ;  Chappel  v.  Marvin,  2  Aik.  79  ;  Wilkes 
V,  Ferris,  5  Johns.  335 ;  Barr  v.  Reitz,  53  Penn.  St.  256 ;  Benford  v.  Schell, 
55  lb.  393,  the  sale  of  a  safe.  In  a  sale  of  property  in  the  possession  of  a 
bailee  of  the  vendor,  if  notice  be  given  to  the  bailee,  who  is  ready  and  willing 
to  deliver  to  the  purchaser,  the  sale  and  delivery  are  sufficient  even  against 
creditors,  although  the  bailee  never  formally  assented  to  the  sale,  or  expressly 
agreed  to  hold  the  property  for  the  purchaser.  Tuxworth  v,  Moore,  9  Pick. 
347  ;  Carter  v.  Willard,  19  Pick.  1 ;  Campbell  v.  Hamilton,  63  Iowa,  293; 
Stow  V,  Taft,  58  N.  H.  445,  and  cases  cited.  Notice  to  him  and  silence  on  his 
part  might  be  considered  perhaps  an  assent  to  keep  it  for  the  vendee  instead  of 
for  the  vendor.  Such  notice  of  the  sale  is  generally  held  necessary  in  order  to 
perfect  the  buyer's  title  against  creditors  of  the  vendor,  even  though  a  bill  of 
sale  be  given.  Carter  v,  Willard,  19  Pick.  1 ;  Burge  v.  Cone,  6  Allen,  412 ; 
Whitney  r.  Lynde,  16  Vt.  579.  See  Russell  v.  O'Brien,  127  Mass.  349  ;  Pierce 
V.  Chipmau,  8  Vt.  334;  Judd  v,  Langdon,  5  Vt.  231.  This  subject  was  very 
much  considered  in  the  late  important  case  of  Hallgarten  v,  Oldham,  135  Mass. 
1,  in  which  the  vendor  of  497  slabs  of  tin,  which  were  then  in  the  hands  of 
his  bailee,  indorsed  over  to'tlie  buyer  the  bailee's  receipt  for  the  goods,  in  which 
he  had  agreed  to  deliver  the  goods  to  the  bailor  (not  saying  to  his  order  or 
assigDs)  upon  payment  of  all  his  charges.  Before  any  notice  to  such  bailee  of 
the  sale,  the  goods  were  attached  in  his  hands  by  a  creditor  of  the  vendor,  who 
apparently  had  no  knowledge  of  the  sale.  It  was  held,  in  an  elaborate  opinion 
by  Mr.  Justice  Holmes,  that  there  was  no  sufficient  delivery  as  against  cred- 
itors;  and  Lanfear  r.  Sumner,  17  Mass.  110,  was  fully  sustained,  and  Nat. 
Bank  of  Green  Bay  v.  Dearborn,  115  Mass.  219,  not  approved.  In  Hildretht;. 
Fitts,  53  Vt.  684,  the  reasons  why  notice  to  the  bailee  at  least  is  necessary  are 
forcibly  stated  by  Mr.  Justice  Ross.  Some  courts  seem  to  hold  that  notice  to 
the  bailee  must  be  given  by  the  vendee,  or  some  other  person  than  the  vendor, 
but  it  U  conceived  that  this  is  immaterial,  as  the  fact  of  knowledge  of  a  sale, 
and  an  implied  tacit  consent  to  hold  the  goods  as  agent  of  the  new  owner,  is 
all  that  seems  to  be  material.  See  Hunter  v.  Wright,  12  Allen,  548.  Whether 
it  is  also  necessary  that  the  bailee  or  lessee  should  expressly  consent  to  keep 
the  articles  for  the  buyer,  is  not  universally  agreed.  That  it  is  not  necessary, 
see  Carter  v.  Willard,  19  Pick.  1 ;  Bailey  r.  Quint,  22  Vt.  474 ;  Pettingill  v. 
Klkins,  50  Vt.  431.  But  if  he  does  so  agree,  no  doubt  the  sale  and  delivery 
are  complete.  Potter  v.  Washburn,  13  Vt.  558 ;  Montgomery  v.  Hunt,  5  Cal. 
866.  And  see  the  important  cases  of  Hatch  v.  Bay  ley,  12  Cush.  27;  and  Hatch 
V.  Lincoln,  lb.  31. 

On  the  other  hand,  many  courts  seem  to  hold  that  a  mere  written  order  on 
the  bailee,  delivered  by  the  vendor  to  the  vendee,  or  the  assignment  and  deliv- 
ery of  the  bailee's  receipt  for  the  goods  (especially  if  he  therein  agrees  to  de- 
liver the  goods  to  the  holder^  or  to  the  order  of  the  bailor),  is  quite  sufficient  in 
a  bond  fidt  sale,  even  as  to  creditors,  although  no  notice  of  the  sale  be  given 
to  the  bailee  at  all.     This  has  been  more  strongly  applied  in  case  of  a  sale  of 
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bulkv  or  ponderous  articles,  bat  it  does  Dot  appear  to  have  been  confined  to 
them.  See  Puckett  t;.  Reed,  31  Ark.  181,  a  lot  of  seed  cotton ;  Glasgow  r. 
Nicholson,  25  Mo.  29,  five  hogsheads  of  sugar;  Newcomb  v,  Cabell,  10  Bush, 
460,  and  .cases  cited :  it  being  understood  in  such  cases  that  the  bailee  on 
whom  the  order  is  given  has  the  goods  in  his  possession,  capable  of  deliverj. 
Cofield  V*  Clark,  2  Col.  101,  a  well-considered  case  ;  citing  Stevens  v.  Stewart, 
3  Cal.  140. 

If  at  the  time  of  sale  the  property  is  already  in  the  possession  of  the  vendee, 
no  formal  delivery  is  necessary ;  it  would  be  an  idle  ceremony.  Shurtleff  c. 
Willard,  19  Pick.  210 ;  Lake  v.  Morris,  30  Conn.  201  ;  Macomber  r.  Parker, 
13  Pick.  175 ;  Nichols  v.  Patten,  18  Me.  231.  And  this  rule  applies  to  a  sale 
by  one  tenant  in  common  to  his  co-tenant,  already  in  possession.  Beaumont  r. 
Crane,  14  Mass.  400;  Cushingv.  Breed,  14  Allen,  376;  Kittredge  v.  Sumner, 
11  Pick.  50;  Macomber  v,  Parker,  13  Pick.  175. 

But  even  as  to  creditors  a  bond  fide  sale  may  be  valid,  although  the  article 
be  not  manually  delivered  to  the  vendee,  but  remains  by  agreement  in  the 
custody  or  keeping  of  the  vendor  as  agent,  bailee,  or  keeper  for  the  vendee. 
See  Ropes  v.  Lane,  11  Allen,  591  ;  Hobbs  v.  Carr,  127  Mass.  532,  and  cases 
cited;  Cartwright  v.  Phoenix,  7  Cal.  281.  This  was  pushed  so  far  in  Thorn- 
dike  V.  Bath,  114  Mass.  116,  that  evidence  of  a  sale  of  an  unfinished  piano  in 
the  vendor's  shop,  if  he  would  finish  it  at  a  stated  price,  which  offer  was  ac- 
cepted, and  a  bill  of  sale  made  and  delivered,  accompanied  by  a  suhsequent 
payment  of  the  price,  would  authorize  a  jury  to  find  a  delivery  sufilcient  to 
pass  the  title,  even  against  a  subsequent  purchaser  of  the  piano  while  still 
in  the  hands  of  the  vendor.  Ingalls  v.  Herrick,  108  Mass.  351.  This  prin- 
ciple may  perhaps  have  been  overlooked  in  Rourke  v,  Bullens,  8  Gray,  549. 
There  S.  sold  a  hog  to  the  defendant,  but  agreed  to  keep  it  for  him  until  be 
should  call  for  it,  when  he  was  to  pay  the  market  price  for  it  at  its  then  weight, 
and  on  a  subsequent  day  they  went  to  the  pen  and  the  defendant  asked  S.  to 
keep  it  for  him,  and  8.  agreed  to  do  so,  but  subsequently  sold  and  delivered 
the  hog  to  the  plaintifiF,  and  it  was  held  that  the  plaintiff  had  the  better  title. 
The  opinion  in  this  case  is  very  short  and  the  point  was  not  discussed.  The 
author  cites  this  as  being  merely  executory  as  to  the  first  purchaser,  but  it  was 
no  more  so  than  in  the  piano  case  just  referred  to.  In  Hardy  v.  Potter,  10 
Gray,  89,  evidence  that  the  plaintiff  in  Maine  bought  of  one  Adams  a  lot  of 
lumber  then  in  Massachusetts,  in  the  custody  of  an  agent  of  A.  to  whom  A. 
promised  to  write,  and  took  the  plaintiff's  note  for  the  price,  and  that  nothing 
more  was  to  be  done  in  relation  to  the  sale,  accompanied  with  proof  that  the 
plaintiff  afterwards  came  into  Massachusetts  and  saw  the  lumber,  is  sufficient 
to  warrant  a  jury  in  finding  a  delivery  as  against  attaching  creditors  of  A., 
while  the  lumber  was  still  in  the  agent's  custody.  An  additional  fact  existed 
in  this  case,  stated  in  127  Mass.  383,  viz.,  that  the  vendor  informed  his  agent 
of  the  sale  soon  after  it  was  made ;  which  additional  fact  brings  the  case  in  line 
with  other  decisions. 

Constructive  or  syxnbolioal  delivery.  In  a  sale  of  ponderous  or  bulkj 
articles,  not  capable  of  ordinary  manual  delivery  from  hand  to  hand,  as  a  large 
quantity  of  logs,  or  a  raft,  then  in  the  water,  it  is  sufficient,  at  least  where  a 
bill  of  sale  is  made,  if  the  vendor  actually  show  the  property  to  the  vendee  as 
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the  property  conveyed  by  the  bill  of  sale.  Jewett  v»  Warren,  12  Mass.  300, 
where  the  vendee  did  not  exercise  any  act  of  ownership  over  the  property 
until  after  the  administrator  of  the  vendor  (who  died  the  next  day  after  the 
sale)  had  taken  possession,  and  inventoried  the  goods  as  the  vendor's.  But 
this  case  was  practically  between  the  parties  to  the  sale.  This  same  principle 
baa,  however,  been  applied  as  against  creditors.  See  Leonard  v,  Davis,  1 
Black,  476;  Thompson  v.  Baltimore  &  Ohio  R  R.  28  Md.  396;  Van  Brant 
17.  Pike,  4  Gill,  270 ;  Bethel  Steam  Mill  Co.  v.  Brown,  57  Me.  9 ;  Hayden  v. 
Demets,  53  N.  Y.  426.  A  sale  in  July  of  saw-logs  piled  on  land  so  low  that 
they  could  not  be  removed  except  on  frozen  ground,  unless  with  an  expense 
exceeding  the  value  of  the  logs,  is  good  against  a  creditor  attaching  them  in 
the  next  August,  and  before  they  could  have  been  removed,  although  no  pos- 
session was  taken  by  the  vendee.     Kingsley  v.  White,  57  Vt.  565. 

Impractioable  delivery.  When  chattels  are  so  situated  that  there  can 
he  no  immediate  delivery,  the  law  requires  none ;  and  it  is  sufficient  if  the  ven- 
dee without  laches  takes  possession  in  a  reasonable  time  after  he  has  an  oppor- 
tunity to  do  so.  If  he  does  so  his  title  is  good,  even  against  a  creditor  who  has 
in  the  mean  time  attached  them  as  the  vendor's.  This  is  the  familiar  case  of 
the  sale  of  property  then  at  sea,  whether  vessel  or  cargo.  If  taken  possession 
of  as  soon  as  they  arrive  in  port,  or  within  a  reasonable  time  afterwards,  and 
the  sale  is  band  Jide^  the  title  is  good.  Badlam  v.  Tucker,  1  Pick.  389 ;  Joy 
v.  Sears,  9  Pick.  4 ;  Wheeler  v,  Sumner,  4  Mason,  185 ;  Briuley  v.  Spring,  7 
Greenl.  241 ;  Conard  v.  Atlantic  Ins.  Co.  1  Peters,  386;  Turner  v,  Coolidge, 
2  Met.  350 ;  Dawes  %\  Cope,  4  Binn.  258.  But  a  reasonable  taking  posses- 
sion is  important.  Meeker  v,  Wilson,  1  Gall.  419,  which  is  a  question  for  the 
jury  ;  Joy  v.  Sears,  9  Pick.  4.  The  rule  has  been  applied  to  the  sale  of  a  ves- 
sel by  a  bill  of  sale  in  another  port  from  Jthe  place  of  sale,  but  in  the  same 
country.  Putnam  v.  Dutch,  8  Mass.  287,  where  the  sale  was  in  Salem  and 
the  vessel  was  at  Manchester,  only  a  few  miles  dist-ant.  A  creditor  of  the  ven- 
dor attached  the  vessel  in  an  hour  after  the  sale ;  but  the  vessel  did  not  come 
into  the  port  of  Salem  for  several  days,  when  the  vendee  took  possession,  or 
attempted  to  do  so,  and  his  title  was  held  superior  to  the  creditor's.  Possibly 
the  fact  that  the  vendee  already  owned  part  of  the  vessel,  and  bought  the  re- 
maining part,  might  have  had  some  influence  in  the  decision.  So  in  Portland 
Bank  v,  Stacey,  4  Mass.  661,  the  vessel  and  cargo,  sold  by  a  regular  bill  of 
sale,  was  in  Charleston,  S.  C,  when  the  sale  was  made  in  Massachusetts,  and 
did  not  arrive  at  the  place  of  sale  for  more  than  a  week,  when  she  was  attached 
by  creditors  of  the  vendor  several  days  before  being  taken  possession  of  by 
the  vendee ;  but  his  title  was  held  good.  The  doctrine  does  not  apply  to  a 
yacht  moored  on  the  water  near  by,  and  which  might  have  been  actually  taken 
into  the  possession  of  the  vendee.  Yeazie  v,  Somerby,  5  Allen,  281.  Such  a 
transfer  of  property  at  sea  is  more  obviously  valid  perhaps  when  a  bill  of  sale 
is  made  and  delivered,  or  an  assignment  of  the  bill  of  lading  of  the  goods,  or 
of  the  invoice  of  them,  to  the  vendee,  as  in  Gardner  v.  Howland,  2  Pick.  599 ; 
Pratt  17.  Parkman,  24  Pick.  42 ;  Buffiugton  v,  Curtis,  15  Mass.  528.  But  it  is 
believed  that  a  formal  bill  of  sale,  trausfer  of  a  bill  of  lading,  or  even  of  the 
invoice,  is.not  absolutely  essential,  provided  a  real  sale  be  made,  in  good  faith„ 
and  possession  be  reasonably  taken  by  the  vendee. 


660  PERFORMANCE  OF  THE  CONTRACT.  [BOOK  IV. 

This  priDciple  of  sales  of  goods  '^  at  sea  "  was  applied  in  Ricker  r.  Cross,  5 
N.  H.  570,  to  a  sale  of  a  chaise  and  harness,  which  were  in  the  hands  of  a  hirer 
some  distance  from  the  place  of  sale,  and  which  were  attached  in  his  hands  by 
the  vendor's  creditor,  before  the  vendee  had  taken  possession  or  even  notified 
the  bailee  of  the  sale.  But  it  should  not  be  overlooked  that  the  sale  there  in- 
cluded other  articles  besides  the  chaise,  "  which  were  delivered  to  the  vendee  in 
the  name  of  the  whole ; "  for  generally  an  actual  delivery  of  part  for  the  whole 
may  suffice,  although  the  goods  are  in  different  places.  Sburtleff  r.  Willard, 
19  Pick.  210;  and  see  May  v.  Tallman,  20  111.  443;  Boynton  v.  Veazie,  24 
Me.  2^6 ;  Leisherness  v.  Berry,  38  Me.  84. 

GrowinsT  crops.  As  to  delivery  of  growing  crops.  Obviously  an  actoal 
delivery  of  a  growing  crop  cannot  be  made,  except  by  putting  the  vendee  in 
possession  of  the  land  itself.  See  Noble  v.  Smith,  2  Johns.  56 ;  Brauton  r. 
Griffits,  2  C.  P.  Div.  212 ;  Smith  v,  Champney,  50  Iowa,  174. 

For  this  reason,  the  impossibility  of  delivery  at  the  time,  it  has  been  fre- 
quently held  in  California  that  the  non-delivery  was  no  badge  of  fraud,  as  it 
might  be  in  case  of  the  sale  of  other  property.  Davis  v,  McFarlane,  37  Cal. 
638,  and  cases  cited ;  and  Bobbins  v,  Oldham,  1  Duvall  (Ky.),  28,  is  like  it.  See, 
also,  Cummins  v,  Griggs,  2  Duvall,  87 ;  5  Bush,  335.  And,  consequently,  the 
same  court  has  held  that  a  growing  crop  may  be  levied  upon  by  a  creditor,  not- 
withstanding such  sale.     RaYentas  v.  Green,  57  Cal.  254. 

But  apparently  a  more  lenient  rule  prevails  in  some  states.  Thus  in  Graff 
V.  Fitch,  58  111.  373,  a  party  sold  a  part  of  a  field  of  growing  corn,  which  was 
distinguished  from  the  remainder  by  cutting  off  the  top  of  the  row  separating 
them.  Subsequently  a  creditor  of  the  vendor  levied  upon  it,  but  it  was  held  a 
sufficient  delivery.  In  Thompson  v.  Wilhite,  81  111.  357,  a  sale  of  growing 
wheat  and  corn  in  June,  which  were  levied  upon  by  a  creditor  of  the  vendor 
a  day  or  two  after  it  was  cut,  and  before  the  buyer  could  remove  it,  it  was 
held  that  if  the  purchaser  ^'  took  all  the  possession  of  it  it  was  possible  to  do,*' 
though  it  does  not  appear  what  that  was,  his  title  was  good  over  the  creditor. 
And  see  Ticknor  v.  McClelland,  84  111.  471 ;  Bellows  v.  Wells,  36  Vt.  600. 

Perhaps  a  stricter  rule  as  to  delivery  obtains  in  a  sale  of  annual  crops 
(fructus  naturales)^  —  such  as  standing  grass,  for  instance,  —  than  in  cultivated 
crops  (Jrucius  indtutriales)  ;  since  in  Lamson  v.  Patch,  5  Allen,  586  it  was 
held  that  a  sale  of  standing  grass,  half  grown,  made  in  June,  was  not  valid 
against  creditors,  although  the  parties  went  on  to  the  land,  and  the  vendor 
plucked  a  handful  of  the  grass  and  delivered  it  to  the  buyer  in  the  name  of  the 
whole.  And  in  Stone  v.  Peacock,  35  Me.  386,  it  was  held  that  a  purchase  of 
standing  grass,  though  paid  for,  passes  no  title  against  the  vendor's  creditors  until 
possession  or  delivery  be  had.  In  a  sale  of  standing  trees  to  be  cut  by  the 
purchaser,  the  title  passes  as  soon  as  the  trees  are  cut,  although  not  yet  re- 
moved from  the  soil.     Yale  v.  Seely,  15  Yt  221. 

Rescission  of  Sale.  If  the  parties  to  a  sale,  once  completed  by  delivery 
and  without  fraud,  agree  to  rescind  the  sale,  the  same  formalities  of  delivery 
are  necessary  as  against  creditors  of  the  vendee  as  was  necessary  to  pass  the 
property  in  the  first  instance  to  him.  Quincy  v.  Tilton,  5  Me.  277 ;  Miller 
V,  Smith,  1  Mason,  437 ;  State  of  Maine  v.  Intoxicating  Liquors,  61  Me. 
520.     And  see  Gleason  v.  Drew,  9  Me.  81.    But  if  the  buyer  keeps  the  goods 
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solely  to  repair  them  for  the  vendor,  the  former's  possession  becomes  that  of 
the  latter,  and  the  resale  is  complete,  so  that  the  bajer  cannot  sell  them  again 
to  others.  Beecher  v.  Mayall,  16  Gray,  376.  See,  also.  Parks  v.  Hall,  2 
Pick.  206. 

As  agrainst  Second  purchasers.  It  is  equally  clear,  from  the  foregoing 
cases,  that  there  must  be  a  delivery  to  the  first  purchaser  in  order  to  perfect 
his  title  as  against  a  second  bond  fide  purchaser  who  relies  on,  and  has  a  right 
to  rely  upon,  the  continued  possession  of  the  vendor  as  proof  of  his  continued 
title.  If  there  be  any  difference,  it  would  seem  that  the  second  bond  fide  pur- 
chaser, upon  a  new  consideration  paid,  should  be  more  protected  than  attach- 
ing creditors,  but  it  is  clear  that  they  have  at  least  equal  rights.  In  Winslow 
V.  Leonard,  24  Penn.  St.  14,  D.  sold  a  lot  of  pig-iron  to  the  plaintifiF,  in  these 
words :  "  We  have  this  day  sold  to  W.  400  tons  of  pig  metal  now  at  our 
landing,  or  that  will  soon  be  delivered  there ; "  but  it  did  not  appear  that  there 
was  any  iron  at  the  landing,  nor  where  it  was  to  come  from.  Subsequently 
D.  sold  the  iron  to  the  defendant  without  any  notice  of  the  prior  sale  to  the 
plaintiff.  Held,  that  the  plaintiff  had  no  title  as  against  the  defendant  An 
assignee  in  bankruptcy  of  a  vendor  does  not  stand  in  the  position  of  a  second 
purchaser,  nor  even  of  a  single  attaching  creditor ;  and  on  this  point  of  suffi- 
cient delivery,  in  a  bond  fide  sale,  the  assignee  of  the  vendor  has  the  same 
rights  as  the  vendor,  and  no  more.  If  the  sale  was  fraudulently  made,  it 
might  be  different.     Dugan  v.  Nichols,  125  Mass.  43. 
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Seotion 
Buyer  mast  fetch  goods  bought  .  .  699 
Liable  in  damages  for  nnreasonable 

delay  .  .  '  .  .  .  .  700 
Where  the  contract  was  to  deliver  the 

goods  "  as  required  "...  700 
Buyer  has  right  to  inspect  goods  before 

acceptance 701 

But  ''not  to  measDEire/'  when  bound  by 

terms  to  pay  before  dellTery     .        .    702 


SaetioB 
Mere  receipt  is  not  acceptance     .       .  703 
But  may  become  so  by  delay  in  reject- 
ing      703 

Or  by  exercising  acts  of  ownership      .  703 
Where  goods  do  not  agree  with  sam- 
ple      705 

Acceptance,  when  based  on  deceptive 

samples,  may  be  retracted                .  705 


§  699.  The  vendor  having  done  or  tendered  all  that  his  contract 
requires,  it  becomes  the  buyer's  duty  to  comply,  in  his  turn,  with  the 
obligations  assumed.  In  the  absence  of  express  stipulations  imposing 
other  conditions,  the  buyer's  duties  are  performed  when  he  ACCEPTS 
and  PAYS  the  price. 

As  to  ACCEPTANCE,  little  need  be  said.  When  the  vendor  has  ten- 
dered delivery,  if  there  be  no  stipulated  place,  and  no  special  agree- 
ment that  the  vendor  is  to  send  the  goods,  the  buyer  must  fetch  them ; 
for  it  is  settled  law  that  the  vendor  need  not  aver  nor  prove,  in  an 
action  against  the  buyer,  anything  more  than  bis  readiness  and  wil- 
lingness to  deliver  on  payment  of  the  price.^ 

§  700.  And  if  the  vendee  make  default  in  fetching  away  the  goods 
within  a  reasonable  time  after  the  sale,  upon  request  made  by  the  ven- 
dor, the  vendee  will  be  liable  for  warehouse  rent  and  other  expenses 
growing  out  of  the  custody  of  the  goods,  or  in  an  action  for  damages 
if  the  vendor  be  prejudiced  by  the  delay .^ 

^  Jackson  v.  AUaway,  6   M.  &  G.  942 ;    Baker  v.  Firminger,  28  L.  J.  Ex.  ISO ;  Cal- 


Boyd  V.  Lett,  1  C.  B.  222 ;  Lawrenoe  v. 
Knowles,  5  Bing.  N.  C.  999 ;  De  Medina  v. 
Norman,  9  M.  &  W.  820;  Spotewood  r. 
Barrow,  1  Ex.  804  ;  Cort  v.  Ambergate  Rail- 
way Co.  17  Q.  B.  127 ;  20  L.  J.  Q,  B.  460; 


ter  V.  Powell,  2  Sm.  L.  C.  1,  and  notes. 

3  Per  Lord  Elknborongh,  in  Greares  t. 
Ashlin,  3  Camp.  426 ;  alao  per  Bayley,  J.,iB 
Bloxam  v.  Sanders,  ante,  p.  633. 


♦ 
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The  question  of  what  is  a  reasonable  time  is  one  of  fact  for  a  jury 
under  all  the  circumstances  of  the  case.^ 

In  Jones  v.  Gibbons,^  it  was  held  no  defence  to  an  action  by  the 
buyer  for  non-delivery  **  as  required  "  that  he  had  not  requested  deliv- 
ery within  a  reasonable  time.  If  the  vendor  wanted  to  get  rid  of  his 
obligation  because  of  unreasonable  delay  in  taking  the  goods,  or  in  re- 
quiring delivery,  it  was  for  him  to  offer  delivery,  or  to  inquire  of  the 
buyer  whether  he  would  take  the  goods,  and  he  had  no  right  to  treat 
the  contract  as  rescinded  by  mere  delay. 

§  701.  It  has  already  been  seen,  in  the  Chapter  on  Delivery,  that 
the  buyer  is  entitled  before  acceptance  to  a  fair  opportunity  of  inspect- 
ing the  goods,  so  as  to  see  if  they  correspond  with  the  contract.  He 
is  not  bound  to  accept  goods  in  a  closed  cask  which  the  vendor  refuses 
to  open;^  nor  to  comply  with  the  contract  at  all,  but  may  rescind  it, 
if  the  seller  refuse  to  let  him  compare  the  bulk  with  the  sample  by 
which  it  was  sold,  when  the  demand  is  made  at  a  proper  and  conven- 
ient time  :  ^  nor  to  remain  at  his  place  of  business  after  sunset  on  the 
day  fixed  for  delivery,  nor  even  if  he  happens  to  be  there  after  sunset, 
to  accept,  unless  there  be  time  before  midnight  for  inspecting  and  re- 
ceiving the  goods ;  ^  nor  to  select  the  goods  bought  out  of  a  larger 
quantity,  or  a  mixed  lot  that  the  vendor  has  sent  him.^  In  a  word,  as 
delivery  and  acceptance  are  concurrent  conditions,  it  is  enough  to  say 
that  the  vendee*s  duty  of  acceptance  depends  altogether  upon  the  suf- 
ficiency or  insufficiency  of  the  delivery  offered  by  the  vendor. 

Thus  in  a  sale  of  rice  in  "  double  bags,"  the  purchaser  was  held  not 
bound  to  accept  the  goods  in  single  bags,  in  Makin  v.  The  London 
Rice  Mills  Company.^  In  this  case  there  was  proof  that  this  mode  of 
packing  rice  made  a  difference  in  the  sale. 

§  702.  But  in  Pettitt  v.  Mitchell,®  it  was  held  that  the  buyer  had 
not  the  right  to  measure  goods  sold  by  the  yard  under  the  special  cir- 
cumstances of  the  case.  The  sale  was  at  auction,  and  the  conditions 
were  that  the  purchasers  were  to  pay  an  immediate  deposit  of  5^.  in 
the  pound  in  part  payment ;  that  the  lots  must  be  taken  away,  with  all 
"  faults,  imperfections,  or  errors  of  description,"  by  the  following  Sat- 
urday ;  that  the  remainder  of  the  purchase-money  was  to  be  paid 
before  delivery ;  and  the  catalogue  also  announced  that  ^^  the  stock 
comprised  in  this  catalogue  has  been  measured  to  the  yard's  end,  and 

1  Bnddle  v.  Green,  S  H.  &  N.  996 ;  27  L.  J.  v.  MilU,  15  M.  &  W.  85 ;  Nicholson  v.  Brad. 

Ex.  S3.  field  Union,  L.  R.  1  Q.  B.  620;  35  L.  J.  Q. 

«  8  Ex.  920.  B.  176;  Levy  v.  Green,  8  E.  &  B.  575;  1 

»  Isherwood  r.  Whitmore,  10  M.  &  W.  757  ;  E.  &  E.  969 ;  27  L.  J.  Q.  B.  1 U  ;  28  L.  J. 

11  M.  &  W.  347.  Q.  B.  319;  Tarling  v.  O'Riorden,  2  Ir.  L. 

«  Lorjmer  p.  Smith,  1  B.  &i  C.  1 ;  Toulmin  R.  82. 

V.  Headley,  2  C.  &  K.  157.  7  20  L.  T.  N.  S.  705. 

»  Startup  17.  McDonald,  6  M.  &  G.  593.  »  4  m.  &  Q.  819. 

«  Dixon  V,  Fletcher,  8  M.  &  W.  146 ;  Hart 


664  PEBFORMAN<JE  OF  THE  CONTRACT.  [BOOK  IV. 

will  be  delivered  with  all  faults  and  errors  of  description.  All  the 
small  remnants  must  be  cleared  at  the  measure  stated  in  the  cata- 
logue." The  goods  remained  open  for  public  inspection  two  days 
before  the  sale.  The  defendant  bought  several  lots,  and  went  on  the 
proper  day  to  take  the  goods,  but  claimed  a  right  to  inspect  and  mea- 
sure them  before  paying^  which  was  refused.  The  action  was  for 
damages  in  special  assumpsit,  and  the  defendant  pleaded  a  breach  by 
plaintiff  of  conditions  precedent,  to  wit,  that  the  purchaser  should  be 
entitled  "  to  inspect  and  examine  the  lot  purchased  by  him,  for  the 
purpose  of  ascertaining  whether  the  same  was  of  the  proper  quantity^ 
quality^  and  description^^'*  &c.,  &c. ;  and  in  another  plea,  breach  of  a 
condition,  that  the  purchaser  "  should  be  entitled  to  measure  the  lot." 

Held,  that  the  law  did  not  imply  the  conditions  stated  in  the  pleas; 
and  that,  under  the  contract  as  made,  the  buyer  was  bound  to  pay  be- 
fore delivery,  but  that  he  had  the  right  after  delivery^  and  bef&rt 
taking  away  the  goods,  to  measure  them  and  claim  an  allowance  for 
deficient  measure,  if  any. 

§  703.  When  goods  are  sent  to  a  buyer  in  performance  of  the  ven- 
dor's contract,  the  buyer  is  not  precluded  from  objecting  to  them  by 
merely  receiving  them,  for  receipt  is  one  thing  and  acceptance  another. 
But  receipt  will  become  acceptance  if  the  right  of  rejection  is  not  ex- 
ercised within  a  reasonable  time,^  or  if  any  act  be  done  by  the  buyer 
which  he  would  have  no  right  to  do  unless  he  were  owner  of  the  goods. 
The  following  cases  illustrate  these  rules,  in  addition  to  the  authorities 
reviewed,  ante,  pp.  125  et  seq. 

In  Parker  v.  Palmer,^  the  purchaser,  after  seeing  fresh  samples 
drawn  from  the  bulk  of  rice  purchased  by  him,  which  were  inferior  in 
quality  to  the  original  sample  by  which  he  bought  it,  offered  the  rioe 
for  sale  at  a  limited  price  at  auction,  but  the  limit  was  not  reached,  and 
the  rice  not  sold.  He  then  rejected  it  as  inferior  to  sample;  but 
held,  that  by  dealing  with  the  rice  as  owner,  after  seeing  that  it  did 
not  correspond  with  the  sample,  he  had  waived  any  objectiou  on  that 
score. 

In  Sanders  v.  Jameson,*  it  was  proven  that  by  the  custom  of  the 
Liverpool  corn-market,  the  buyer  was  only  allowed  one  day  for  ob- 
jecting that  corn  sold  was  not  equal  to  sample,  after  which  delay  the 
right  of  rejection  was  lost.  Rolfe,  B.,  held  that  this  was  a  reason- 
able usage,  binding  on  the  purchaser. 

§  704.  In  Chapman  v.  Morton,*  a  cargo  of  oil-cake  was  shipped  by 
the  plaintiffs  from  Dieppe  to  the  defendant,  a  merchant,  at  Wisbeach, 
in  Cambridgeshire.     On  its  arrival,  in  December,  1841,  the  defendant 

1  Bianchi  v.  Nash.  I  M.  &  W.  545  ;  Bever.  >  4  B.  &  Aid.  SS7. 

ley  V.  LiDColn  Gas  Li^ht  Co.  6  A.  &E  829  ;  *  2  C.  &  K.  557. 

Conston  v.  Chapman,  L.  R.  2  8c.  App.  250,  *  1 1  M.  &  W.  534. 
ante,  p.  593. 
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made  complaint  that  it  did  not  correspond  with  the  sample.  He,  how- 
ever, landed  a  part  for  the  purpose  of  examination,  and,  considering  it 
not  eqnal  to  sample,  landed  the  whole,  lodged  it  an  the  public  granary, 
and  on  the  24th  of  January,  1842,  wrote  to  the  plaintiffs  that  it  lay 
there  at  their  risk,  and  required  them  to  take  it  back,  which  they 
refused  to  do.  Some  intervening  negotiations  took  place  without 
resalt,  and  in  May,  1842,  the  defendant  wrote  to  tlie  plaintiffs  that 
the  oil-cake  was  lying  in  the  granary  at  their  disposal,  and  that,  if  no 
directions  were  given  by  them,  he  would  sell  it  for  the  best  price  he 
could  get,  and  apply  the  proceeds  in  part  satisfaction  of  his  damage. 
The  defendant  had  paid  for  the  cargo  by  acceptances,  before  its 
arrival,  and  had  taken  up  these  acceptances,  which  were  held  by  third 
parties.  The  plaintiffs  replied  that  they  considered  the  transaction 
closed.  In  July  following,  the  defendant  advertised  the  cargo  for  sale 
in  his  own  name^  and  sold  it  in  his  own  name  to  a  third  person.  On 
these  facts  it  was  held,  that  the  defendant  had  accepted  the  cargo. 
Lord  Abinger  said :  "  We  must  judge  of  men's  intehtions  by  their 
acts,  and  not  by  expressions  in  letters  which  are  contrary  to  their 
acts.  If  the  defendant  intended  to  repudiate  the  contract,  he  ought 
to  have  given  the  plaintiffs  distinct  notice  at  once  that  he  repudiated 
the  goods,  and  that  on  such  a  day  he  should  sell  them  by  such  a  per- 
son, for  the  benefit  of  the  plaintiffs.  The  plaintiffs  could  then  have 
called  on  the  auctioneer  for  the  proceeds  of  the  sale.  Instead  of  tak- 
ing this  course,  the  defendant  has  exposed  himself  to  the  imputation  of 
playing  fast  and  loose,  declaring  in  his  letters  that  he  will  not  accept 
the  goods,  but  at  the  same  time  preventing  the  plaintiffs  from  dealing 
with  them  as  theirs."  Pai*ke,  B.,  thought  that  tliere  was  no  accept- 
ance by  the  defendant  down  to  the  month  of  May,  '^  but  the  subse- 
quent circumstances  of  his  offering  to  sell,  and  selling  the  cargo  in  his 
own  name,  are  very  strong  evidence  of  his  taking  to  the  goods,  which 
will  not  deprive  him  of  his  cross-reniedy  for  a  breach  of  warranty,  but 
whereby  the  property  in  the  goods  passed  to  him,  which  may  be  con- 
sidered as  having  been  again  offered  to  him  by  the  plaintiff's  letter  in 
the  month  of  May."     Alderson  and  Bolfe,  BB.,  concurred. 

§  705.  The  question  whether,  on  the  sale  of  specific  goods,  the  pur- 
chaser may  refuse  acceptance  because  they  do  not  correspond  with 
sample,  is  discussed  post^  Book  V.  Part  II.  Ch.  1. 

The  cases  of  Heilbutt  v.  Hickson,  ante^  p.  588,  and  Mody  v.  Greg- 
son,  antCy  p.  602,  are  authorities  to  show  under  what  circumstances  an 
acceptance  may  be  retracted,  if  the  sample  itself  is  deceptive. 
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AMERICAN  NOTE. 
Acceptance. 

§§  699-705.  Of  acceptance,  as  oar  author  JQBtlj  remarks,  but  ^  little  need 
be  said."  So  far  as  acceptance  is  important  under  the  Statute  of  Frauds,  it 
has  already  been  considered,  ante^  Chap.  IV. ;  but,  at  common  law,  aooeptanoe 
is  not  necessary  in  order  to  complete  the  sale,  pass  the  title,  transfer  the  risk, 
and  perfect  the  vendor's  remedies,  provided  he  has  in  fact  already  fulBUed  his 
own  obligations.  He  can,  therefore,  recover  for  "  goods  sold  and  delivered," 
as  well  as  for  goods  bargained  and  sold,  without  proving  any  actual  accept- 
ance. Nichols  V.  Morse,  100  Mass.  523 ;  Barton  v.  McKelway,  22  N.  J.  L 
165.  Acceptance  not  being  absolutely  necessary,  its  chief  importance  is  as 
evidence  that  the  goods  complied  with  the  contract,  and  so  the  buyer  b  bonud 
to  pay  for  them. 

As  to  what  circumstances  do  or  do  not  show  an  acceptance,  see  Pease  r. 
Copp,  67  Barb.  132 ;  Treadwell  v.  Reynolds,  89  Conn.  31 ;  Wilds  r.  Smith, 
2  Orit.  App.  8  (1877)  ;  Gordon  v.  Waterous,  86  Up.  Can.  Q.  B.  321 ;  Knob- 
lauch V,  Kronschnabel,  18  Minn.  300 ;  Penaell  v.  McAfferty,  84  111.  364 ; 
Delamater  v.  Chappell,  48  Md.  244 ;  Shipman  v.  Graves,  41  Mich.  675 ;  Wa- 
ters Heater  Co.  v,  Mansfield,  48  Vt.  378;  Haynes  v.  Sherrer,  2  Bradw.  536; 
Gowing  V.  Enowles,  118  Mass.  232;  Belt  v.  Stetson,  26  Minn.  411 ;  Hamil- 
ton V.  Myles,  24  Up.  Can.  C.  P.  309  ;  Cox  v.  Jones,  24  lb.  Q.  B.  81. 

The  buyer,  of  course,  has  a  reasonable  time  afler  a  receipt  to  inspect  and 
reject  the  goods  if  they  do  not  answer  the  description.  Shields  v.  Beibe,  9 
Bradw.  598.  For  if  the  goods  received  are  not  according  to  the  contract,  it  is 
the  buyer's  duty,  within  a  reasonable  time,  to  notify  the  vendor  of  that  fact, 
or  he  may  be  considered  as  accepting.  Doane  t;.  Dunham,  79  III.  131; 
Hirshhorn  r.  Stewart,  49  Iowa,  418  ;  Boughton  v,  Standish,  48  Vt.  594; 
Greenthal  v.  Schneider,  52  How.  Pr.  R.  133;  Henkel  v.  Welsh,  41  Mich. 
665 ;  Neaffie  v.  Hart,  4  Laus.  4;  Pease  v.  Copp,  67  Barb.  132 ;  Walkins  r. 
Paine,  57  Ga.  50  ;  Reed  v.  Randall,  29  N.  Y.  358 ;  Stafford  v.  Pooler,  67 
Barb.  143.  Such  notice  may  be  waived,  however.  See  Wartman  r.  Breed, 
117  Mass.  18;  Suit  v,  Bonnell,  38  Wise.  180.  Some  cases  seem  to  hold  that 
he  must  return  the  goods,  but  that  is  not  so  clear ;  a  real  acceptance,  after  a 
sufficient  time  to  examine,  being  deemed  conclusive  proof,  in  the  absence  of 
fraud  or  mistake,  that  the  goods  conform  to  the  contract,  and  so  to  finally  fix 
the  buyer's  liability.  And  the  buyer  cannot  afterwards  change  his  mind  and 
reject.     Carondelet  Iron  Works  r.  Moore,  78  111.  69. 

If  less  than  the  quantity  ordered  be  delivered,  or  if  they  be  delivered  before 
the  time  stipulated,  the  vendee  is  not  bound  to  accept  them,  or  pay  the  price 
if  he  does  not  Corrigan  v.  Sheffield,  10  Hun,  227.  And  see  Soloman  v, 
Neidig,  1  Daly,  200  ;  Bruce  v.  Pearson,  8  Johns.  584 ;  Kein  v.  Tupper,  52 
N.  Y.  553.  Of  course  a  vendee  is  bound  by  his  acceptance  of  part  of  the 
goods  ordered,  after  a  reasonable  opportunity  to  examine  them.  Gaylord 
Man.  Co.  v.  Allen,  53  N.  Y.  515 ;  Reed  v.  Randall,  29  lb.  358 ;  McCormick 
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V.  SassoD,  45  lb.  265 ;  yet  the  fact  of  such  acceptance  does  not  excuse  the 
vendor  from  delivering  the  balance.     Kipp  v.  Meyer,  5  Hun,  111. 

In  a  sale  of  goods  to  be  of  a  certain  specified  quality  and  grade,  a  tender  of 
a  larger  quantity  of  goods  of  different  grades,  but  from  which  the  vendee 
might  with  great  labor  select  enough  to  fulfil  the  contract,  is  not  sufficient. 
The  vendor  should  select  and  tender  the  proper  goods ;  and  a  tender  of  bulky 
articles,  such  as  fieece  wool,  which  by  the  contract  must  be  of  a  specified 
grade,  must  be  made  at  a  reasonable  time ;  and  if  daylight  be  necessary  for 
the  examination,  the  tender  must  be  so  long  before  dark  that  the  vendee  may 
reasonably  inspect  and  examine  them.  Croninger  v.  Crocker,  62  N.  Y.  151, 
an  interesting  case.     And  see  Corrigan  v.  Sheffield,  10  Hun,  227. 
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§  706.  The  chief  duty  of  the  buyer  in  a  contract  of  sale  is  to  pay 
the  price  in  the  manner  agi*eed  on.  The  terms  of  the  sale  may  require, 
firstly,  an  absolute  payment  in  cash,  and  this  is  always  implied  when 
nothing  is  said ;  or,  secondly,  a  conditional  payment  in  promissory 
notes  or  acceptances  ;  or,  thirdly,  it  may  be  agreed  that  credit  is  given 
for  a  stipulated  time,  without  payment,  either  absolute  or  conditional. 
In  the  first  two  cases,  the  buyer  is  bound  to  pay,  if  the  vendor  is  ready 
to  deliver  the  goods,  as  soon  as  the  contract  is  made  ;  but  in  the  last 
case  be  has  a  right  to  demand  possession  of  the  goods  without  pay- 
ment. 

Frequently,  also,  the  terms  of  payment  are  ^^  cash  less  discount  at  a 
fixed  date,  without  option  of  bill,"  or  vice  versd^  "  bill,  with  option  of 
cash  less  discount."  In  the  former  case,  the  seller  can  sue  for  the 
price  of  goods  sold  and  delivered  immediately  on  the  buyer's  refusal 
to  accept  at  the  date  fixed.  In  the  latter,  the  seller  cannot  sue  for  the 
price  of  goods  sold  and  delivered,  until  the  due  date  of  the  bill  drawn 
by  him,  even  although  the  buyer  has  refused  to  accept  it,  but  he 
may  bring  a  special  action  against  the  buyer  for  non-acceptance  of  the 
bill.i 

§  707.  The  rule  of  the  common  law  is  that  a  man  bound  to  pay  has 


^  This  wag,  in  effect,  the  ruling  of  Cock-  760,  where  he  explains  the  two  earlier  ded- 
burn,  C.  J.,  at  Nisi  Prius,  in  Anderson  0.  The  sions  of  Mussen  v.  Price,  4  East,  147,  and 
Carlisle  Horse  Clothing  Co.  21  L.  T.  N.  S.     Rugg  v.  Weir,  16  C.  B.  N.  S.  471. 
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no  right  to  delay  till  demand  made,  but  must  pay  as  soon  as  the 
money  is  due,  under  peril  of  being  sued  ;  and  it  has  already  been 
stated  ^  that  the  vendor,  in  the  absence  of  a  stipulation  to  the  contrary, 
is  not  bound  to  send  or  carry  the  goods,  nor  to  allege  or  prove  in  an 
action  against  the  buyer  anything  more  than  a  readiness  and  willing- 
ness to  deliver.  It  therefore  follows  that  as  soon  as  a  sale  is  completed 
by  mutual  assent,  and  no  time  given,  the  buyer  ought  at  once  to  make 
payment,  if  the  goods  are  ready  for  delivery,  without  waiting  for  a 
demand,  and  that  an  action  is  maintainable  against  him  for  the  price 
if  he  f^ils  to  do  so.^ 

§  708.  In  cases  where  the  property  has  passed,  the  buyer  must  pay 
the  price  according  to  the  terms  agreed  on,  even  if  the  goods  are  de- 
stroyed in  the  vendor's  possession,  as  has  already  been  pointed  out, 
ante^  pp.  241  et  seq.  The  goods  are  at  the  buyer's  risk ;  they  are  Aw 
goods  from  the  moment  the  property  passes,  and  the  price  is  due  to 
the  vendor,  who  simply  holds  the  goods  as  bailee  for  the  buyer  in  such 
a  ease.^  And  even  where  the  property  has  not  passed,  and  the  price 
is  to  become  payable  only  on  delivery,  yet  if  the  buyer  has  assented  to 
assume  the  risk  of  delivery,  he  must  pay  the  price  if  the  goods  are 
destroyed  before  delivery  *  (ante,  p.  247^. 

In  Briggs  v.  Calverley,^  the  vendor  attempted  to  go  one  step  fur- 
ther, and  to  reject  a  ^tender  of  the  price  because  not  made  till  after  he 
had  instructed  his  attorney  to  sue  out  a  latitat  against  the  buyer,  and 
after  the  attorney  had  applied  for  the  writ,  but  before  the  writ  was 
actually  issued.  Lord  Kenyon,  C.  J.,  said  it  was  impossible  to  con- 
tend that  the  tender  came  too  late,  ^^  having  been  made  before  the 
commencement  of  the  suit." 

§  709.  But  the  contract  sometimes  provides  that  the  payment  is 
only  to  be  made  after  demand  or  notice,  and  when  this  is  the  case  a 
reasonable  time  must  be  allowed  for  the  buyer  to  fetch  the  money.  In 
Brighty  v,  Norton,®  where  a  bill  of  sale  provided  that  payment  should 
be  made  in  ten  years,  or  ^*  at  such  earlier  day  or  time  as  the  defendant 
should  appoint  by  notice  in  writing  sent  by  post,  or  delivered  to  the 
plaintiff  or  left  at  his  house  or  last  place  of  abode,"  it  was  held  that  a 
notice  served  at  noon  to  make  payment  in  half  an  hour  was  not  a  rea- 
sonable notice,  the  judges  concurring  in  this,  though  agreeing  that  it 
was  difficult  to  say  in  general  what  would  be  a  reasonable  time. 

In  Toms  v,  Wilson,^  it  was  held  by  the  Queen's  Bench,  and  in  error 
by  the  Exchequer  Chamber,  that  a  promise  to  pay  "  immediately  on 
demand  "  could  not  be  construed  so  as  to  deprive  the  debtor  of  an  op- 

1  Ante,  p.  635.  Ex.  98 ;  Martineau  v.  Kitching,  L.  R.  7  Q- 

3  1  Wms.  Saund.  3d  b,  n.  2.  B.  436. 

>  Rngg  V.  Minett,  11  East,  210;  ante,  p.         ^  8  T.R.  629. 
245.  «  32  L.  J.  Q.  B.  38 ;  3  B.  &  S.  305. 

♦  Castle  V.  Pla>ford,  L.  R.  5  Ex.  165 ;  7         '  4  B.  &  S.  442,  455 ;  32  L,  J.  Q.  B.  33 

382. 
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portunity  to  get  the  money  which  he  may  have  in  bank  or  near  at 
band  ;  and  Blackburn,  J.,  said  that  ^^  if  a  condition  is  to  be  performed 
immediately,  or  on  demand,  that  means  that  a  reasonable  time  must 
be  given,  according  to  the  nature  of  the  thing  to  be  done.^ 

And  in  Massey  v,  Sladen,^  where  the  promise  was  to  pay  "  instantly 
on  demand  and  withoat  delay  on  any  pretence  whatever,"  and  demand 
might  be  made  by  giving  or  leaving  verbal  or  written  notice  for  him  at 
his  place  of  business^  held,  that  in  the  party's  absence,  reasonable  time 
must  be  given  for  the  notice  left  at  his  place  of  business  to  reach  him. 

§  710.  As  to  the  mode  of  payment,  the  buyer  will  be  discharged  if 
be  make  payment  in  accordance  with  the  vendor's  request,  even  if  the 
money  never  reach  the  vendor's  hands ;  as  if  it  be  transmitted  by  post 
in  compliance  with  the  vendor's  directions  and  be  lost  or  stolen.^  But 
Lord  Kenyon  held  that  a  direction  to  send  by  post  was  not  complied 
with  by  the  delivery  of  a  letter,  with  the  remittances  enclosed,  to  the 
bellman  or  postman  in  the  street,  but  should  have  been  put  into  the 
general  post-office  or  a  receiving  office  authorised  to  receive  letters 
with  money.* 

In  Cain  v,  Coulson,^  the  plaintiff's  attorney  wrote  to  the  defendant 
to  remit  the  balance  of  the  account  due  to  the  plaintiff,  with  13«.  4(2. 
costs.  The  defendant  remitted  by  post  a  banker's  bill  payable  at 
sight  for  the  amount  of  the  account  without  the  costs.  The  next  day 
the  attorney  wrote  refusing  to  accept  the  bill  unless  the  13«.  4d.  were 
also  remitted.  The  defendant  refused,  and  action  was  brought ;  but 
the  attorney  kept  the  banker's  bill,  although  he  did  not  cash  it.  The 
jury  found  that  the  attorney  had  waived  any  objection  to  the  remit- 
tance not  having  been  made  in  cash,  and  only  objected  because  the 
costs  were  not  paid.  Held,  that  the  payment  was  good,  on  the  ground 
that  it  was  the  attorney's  duty  to  return  the  banker's  bill  if  he  did  not 
choose  to  receive  it  in  payment.  Martin,  B.,  said  of  the  attoraey's 
conduct,  ^^  He  says  one  thing,  but  he  does  another ;  he  kept  the  bank- 
er's draft.  It  seems  to  me  to  be  common  sense  to  look  at  what  is 
done,  and  not  to  what  is  said."  This  case  was  distinguished  by  Pol- 
lock, C.  B.,  in  giving  his  decision,  from  Gordon  v.  Strange,®  and  Hough 
v.  May,^  which  will  presently  be  noticed,  on  the  ground  that  in  this 
case  the  creditor  ordered  the  money  remitted^  which  the  learned  Chief 
Baron  said  was  of  the  very  essence  of  the  question. 

In  Eyles  v,  EUis,^  both  parties  kept  an  account  at  the  same  bankers, 
and  the  plaintiff  directed  the  amount  to  be  paid  there.  The  defendant 
ordered  the  banker  to  put  the  amount  to  the  plaintiff's  credit  on  Thurs- 
day, which  was  done,  and  the  defendant  so  wrote  to  the  plaintiff  on 

*  Com.  Dig.  tit.  Conditions,  G.  5.  «  1  H.  &  C.  764  ;  32  L.  J.  Ex.  97.    And 

^  L.  R.  4  Ex.  13.  Bee  Hardman  v.  Bellhouae,  9  M.  &  W.  596. 

«  Warwick  v.  Noakes,  Peake,  68,  98.  «  1  Ex.  477. 

^  Hawkins  v.  Kutt,  Feake,  186,  248.  ?  4  a.  &  £.  994. 

*  4Bing.  112. 


672  PERFORMANCE  OF  THE  CONTRACT.  [BOOK  IV. 

Friday,  but  the  plaintiff  did  not  get  the  letter  till  Snnday.  On  Sat- 
urday the  banker  failed.  Held,  a  good  payment,  although  the  de- 
fendant, when  the  money  was  transferred  on  the  banker's  books,  had 
already  overdrawn  his  account. 

In  Gordon  v.  Strange,^  the  defendant  sent  a  post-office  order  in  pay- 
ment of  a  debt  due  to  the  plaintiff,  without  any  direction  from  the 
plaintiff.  The  order,  by  mistake,  was  made  payable  to  Frederick  Gor- 
don instead  of  Francis  Gordon.  The  plaintiff  did  not  get  it  cashed, 
although  he  was  told  by  the  person  who  kept  the  post-office  that  the 
money  would  be  paid  to  him  if  he  would  sign  the  name  of  the  payee, 
as  there  was  no  one  of  the  same  name  in  the  neighbourhood.  The 
plaintiff  brought  action,  without  returning  the  post-office  order.  The 
sheriff  told  the  jury  that  the  plaintiff  having  kept  the  order,  with  a 
knowledge  that  he  might  get  the  money  for  it  at  any  time,  was  evi- 
dence of  payment,  although  he  was  not  bound,  when  he  first  received 
it,  to  put  any  name  on  it  but  his  own.  Held,  a  wrong  direction :  ^*  The 
defendant  liad  no  right  to  give  the  plaintiff  the  trouble  of  sending  back 
a  piece  of  paper  which  he  had  no  right  to  send  him." 

§  711.  If  the  buyer  has  stated  an  account  with  the  vendor,  in  which 
the  vendor  has,  by  mutual  agreement,  received  credit  for  the  amount 
of  the  goods  sold,  as  a  set-off  against  items  admitted  to  be  due  by  the 
vendor  to  the  buyer,  this  is  equivalent  to  an  actual  cash  payment 
by  the  buyer  of  the  price  of  the  goods.  The  principle  was  thus  ex- 
plained by  Lord  Campbell,  in  a  case  which  involved  the  necessity  of  a 
stamp  to  a  written  agreement,  offered  in  proof  of  a  plea  of  payment' 
"  The  way  in  which  ^n  agreement,  to  set  one  debt  against  another  of 
equal  amount,  and  discharge  both,  proves  a  plea  of  payment  is  this: 
if  the  parties  met,  and  one  of  them  actually  paid  the  other  in  coin, 
and  the  other  handed  back  the  same  identical  coin  in  payment  of  the 
cross  debt,  both  would  be  paid.  When  the  parties  agree  to  consider 
both  debts  discharged  without  actual  payment,  it  has  the  same  effect 
because,  in  contemplation  of  law,  a  pecuniary  transaction  is  supposed 
to  have  taken  place  by  which  each  debt  was  then  paid."  A  written 
memorandum  of  such  a  transaction  was  therefore  held  to  be  a  receipt 
requiring  a  stamp.  The  cases  establishing  the  above  principle  as  to 
accounts  stated,  are  quite  numerous ; '  but  the  rule  is  not  applicable 
to  ordinary  accounts  current,  with  no  agreement  to  set  off  the  items.^ 

§  712.  In  the  absence  of  any  of  these  special  modes  of  payment,  it 
is  the  buyer's  duty,  under  the  contract,  to  make  actual  payment  in 

1  1  Ex.  477.  M.  A  W.  683 ;  Sutton  v.  Page,  3  C.  R  «H ; 

«  Livingstone  r.  Whiting,  15  Q.  B.  722;  Clark  v.  Alexander,  >  Scott  N.  R.  147;  Scho- 

19  L.  J.  Q.  B.  528.  ley  v.  Walton,  12  M.  &  W.  510 ;  Worthing- 

•  Owens  V,  Denton.  1   Cr.,  M.  &  R.  711;  ton  t;.  Grimsditch,  7  Q.  B.  479;  Sturdjr. 

Callendar  v.  Hownrd,  10  C.  B.  290;  Ashbj  Arnand,  3  T.  R.  599. 

V.  James,  1 1  M.  &  W.  542 ;  McKellar  v.  Wal-  *  Cotiam  v.  Partridge,  4  M.  &  G.  271;  and 

lace,  S  Moo.  P.  C.  378 ;  Smith  v.  Page,  15  see  ante,  p.  157. 
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cash,  or  a  tender  of  payment,  which  is  as  much  a  performance  and  dis- 
charge of  his  duty  as  an  actual  payment. 

§  713.  A  tender  is  only  validly  made  when  the  buyer  produces  and 
offers  to  the  vendor  an  amount  of  money  equal  to  the  price  of  the 
goods.  But  the  actual  production  of  the  money  may  be  dispensed 
with  by  the  vendor.  The  Courts,  however,  have  been  rigorous  in  re- 
quiring proof  of  a  dispensation  with  the  production  of  the  money. 

In  Dickinson  v.  Shee,^  the  debtor  went  to  the  attorney  of  the  cred- 
itor, saying  he  was  ready  to  pay  the  balance  of  the  account,  5Z.  5«., 
and  the  attorney  said  he  could  not  take  that  sum,  the  claim  being 
above  91.  Held,  not  a  good  tender,  because  the  money  was  not  pro- 
duced, and  the  defendant  had  not  dispensed  with  the  production ;  ^^  if 
he  saw  it  produced,  he  might  be  induced  to  accept  of  it.'' 

In  Leatherdale  v.  Sweepstone,^  the  defendant  offered  to  pay  the 
plaintiff,  and  put  his  band  into  his  pocket,  but  before  the  money  could 
be  produced  the  plaintiff  left  the  room.  Held,  by  Lord  Tenterden,  to 
be  no  tender. 

In  Thomas  v.  Evans,^  the  plaintiff  called  at  his  attorney's  office  to 
receive  money,  and  was  told  by  the  clerk  that  he  had  lOZ.  for  him, 
which  had  been  left  by  the  attorney  to  be  paid  to  him.  The  plaintiff, 
who  wrongly  supposed  that  a  larger  sum  had  been  collected  for  him, 
said  he  would  not  receive  the  102.  The  clerk  did  not  produce  the 
money.     Held,  no  tender. 

In  Finch  v.  Brook,^  in  the  Common  Pleas»  in  1834,  the  defendant's 
attorney  called  on  the  plaintiff  and  said :  ^^  I  have  come  to  pay  you  1/. 
12«.  5c2.,  which  the  defendant  owes  you,"  and  put  his  hand  in  his 
pocket ;  whereupon  the  plaintiff  said :  ^^  I  can't  take  it ;  the  matter 
is  now  in  the  hands  of  my  attorney."  The  money  was  not  produced. 
Held,  no  tender.  The  facts  were  found  on  a  special  verdict,  and  the 
judges  said  that  the  jury,  on  the  facts,  would  have  been  justified  in 
finding  a  dispensation,  and  the  Court  would  not  have  interfered. 
Vaughan,  J.,  said  that  Sir  James  Mansfield,  who  had  held,  in  Lockyer 
V.  Jones,^  that  the  creditor  could  not  object  to  the  non-production  of 
the  money  if  at  the  time  of  the  tender  he  had  refused  to  receive  it  on 
the  ground  that  he  claimed  a  larger  amount,  had  in  a  subsequent  case 
said,  ^*  that  great  importance  was  attached  to  the  production  of  the 
money,  as  the  sight  of  it  might  tempt  the  creditor  to  yield." 

§  714.  The  following  are  cases  in  which  the  Courts  have  held  the 
acts  or  sayings  of  the  creditor  sufficient  to  dispense  with  the  produc- 
tion of  the  money :  Douglas  v.  Patrick,^  where  the  debtor  said  he  had 
eight  guineas  and  a  half  in  his  pocket  which  he  had  brought  for  the 


1  4  Esp.  68. 
«  3  C.  &  P.  342. 
<  10  East,  101. 


*  I  Bing.  N.  C.  253.    See,  howeYcr,  Ma- 
ber  V,  Maber,  L.  R.  2  Ex.  153. 

s  Peake,  239,  n. 

•  3  T.  R.  683. 
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parpose  of  satisfying  the  demand,  and  the  creditor  said  '^  be  need  not 
give  himself  the  trouble  of  offering  it,  for  he  would  not  take  it,  as  the 
matter  was  in  the  hands  of  his  attorney ; "  Read  v.  Goldring,^  where 
the  debtor  pulled  out  his  pocket-book  and  told  the  creditor,  whom  he 
met  in  the  street,  that  if  he  would  go  into  a  neighbouring  public-house 
vnth  him,  he  would  pay  him  41.  10«.,  and  the  creditor  said  '^  he  woold 
not  take  it ; "  Alexander  v.  Brown,^  where  the  person  who  made  a 
tender  of  29L  19«.  8d.  had  in  his  hand  two  bank-notes  twisted  up  and 
enclosing  four  sovereigns  and  19«.  8d.  in  change,  making  the  precise 
sum,  and  told  the  plaintiff  what  it  was,  but  did  not  open  it  before  him, 
and  it  was  objected  that  he  ought  to  have  shown  him  the  money ; 
Best,  C.  J.,  saying  in  this  last  case,  that  if  the  debtor  had  not  men- 
tioned the  amount  to  the  creditor,  the  tender  would  not  have  been 
sufficient. 

In*  Harding  v.  Davis,^  the  proof  was  that  the  defendant,  at  her  own 
house,  offered  to  pay  the  plaintiff  lOZ.,  saying  that  she  would  go  ap 
stairs  and  fetch  it,  and  the  plaintiff  said,  ^^  She  need  not  trouble  her- 
self, for  he  could  not  take  it."  Held,  by  Best,  C.  J.,  to  be  a  good  ten- 
der, the  learned  Chief  Justice  adding,  however,  ^'  I  agree  that  it  would 
not  do  if  a  man  said,  ^  I  have  got  the  money,  but  must  go  a  mile  to 
fetch  it.' " 

§  715.  The  tender  must  of  course  be  made  in  such  a  manner  as  will 
enable  the  creditor  to  examine  and  count  the  money,  but  it  may  be 
produced  in  a  purse  or  bag,  ready  to  be  counted  by  the  creditor  if  he 
choose,  provided  the  sum  be  the  correct  amount.^ 

The  tender  must,  at  common  law,  be  made  in  the  current  coin  of 
the  realm,^  or  foreign  money  legally  made  current  by  proclamation.® 

And  by  "  The  Coinage  Act,  1870,"  s.  4,  a  tender  of  payment  in 
coin  is  declared  to  be  legal,  >— 

In  the  case  of  gold  coins,  for  a  payment  of  any  amount. 

In  the  case  of  silver  coins,  for  a  payment  not  exceeding  forty  shil- 
lings. 

In  the  case  of  bronze  coins,  for  a  payment  not  exceeding  one  shilling. 

By  the  7th  sect,  of  the  same  Act,  all  contracts,  sales,  payments,  &c., 
*^  shall  be  made,  executed,  entered  into,  done,  and  had  according  to  the 
coins  which  are  current  and  legal  tender  pursuant  to  this  Act,  and  not 
otherwise,  unless  the  same  be  made,  executed,  entered  into,  done,  or 
had  according  to  the  currency  of  some  British  possession,  or  some  for- 
eign  State  » 

By  the  8  &  4  Will.  IV.  o.  98,  s.  6,  tenders  are  valid  for  all  sums  in 

M  M.  &  S.  86.  *  Ishenwrood  v.  Whitmore,  II  M.  &  W.  347. 

s  1  C.  &  P.  288.  >  Wade's  case,  5  Kep.  1 14  a. 

<  2  C.  &  P.  77.    And  see  Jones  i;.  Cliff,  1  *  Bac.  Abr.  Tender  (B.  2) ;  Wade's  case, 

C.  &  M.  540;  Ex  parte  Banks,  2  De  G.,  M.  5  Rep.  114;  Case  of  Mixed  Moneys,  Darja, 

&  G.  936 ;  22  L.  J.  Bank.  73 ;  Jackson  r.  Ja-  18. 
cob,  3  Bing.  N.  C.  869. 
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excess  of  five  poands,  if  made  in  notes  of  the  Bank  of  England,  paya- 
ble to  bearer  on  demand,  so  long  as  the  Bank  continues  to  pay  on 
demand  its  notes  in  legal  coin. 

§  716.  When  the  tender  is  made  in  a  currency  different  from  that 
required  by  the  law,  the  Courts  are  much  less  rigorous  in  inferring  a 
dispensation  than  in  cases  where  no  money  is  produced.  If  the  buyer 
should  offer  his  vendor  a  country  bank-note,  or  a  cheque,  or  silver  coin 
for  a  debt  exceeding  40«.,  and  the  vendor  should  refuse  to  receive  pay- 
ment, alleging  any  other  reason  than  the  quality  of  the  tender,  as  if 
he  should  say  that  more  was  due  to  him,  and  he  would  not  accept  the 
amount  tendered,  the  inference  would  be  readily  admitted  that  he  dis- 
pensed the  buyer  from  offering  the  coin  or  Bank  of  England  notes 
strictly  requisite  to  make  the  tender  valid. 

In  Polyglass  v,  Oliver,^  all  the  eairlier  cases  were  reviewed,  and  it 
was  held  that  a  tender  in  country  bank-notes  where  the  plaintiff  made 
no  objection  on  that  account,  but  said,  *^I  will  not  take  it,  I  claim  for 
the  last  cargo  of  soap,"  was  a  valid  tender.  Bayley,  B.,  gave  as  a  rea- 
son, that  *'  if  you  objected  expressly  on  the  ground  of  the  quality  of 
the  tender,  it  would  have  given  the  party  the*  opportunity  of  getting 
other  money,  and  making  a  good  and  valid  tender.  But  by  not  doing 
BO,  and  claiming  a  larger  sum,  you  delude  him." 

§  717.  A  tender  of  more  than  is  due  is  a  good  tender,  for  omne  ma- 
jus  continet  in  se  minus^  and  the  creditor  ought  to  take  out  of  the  sum 
tendered  him  as  much  as  is  due  to  him.^  A  tender,  therefore,  of  201. 
9».  6d.  in  bank-notes  and  silver,  proves  a  plea  of  tender  of  201,^  So, 
where  the  debtor  put  down  150  sovereigns  on  the  attorney's  desk,  and 
told  him  to  take  out  of  it  what  was  due  to  him,  held,  a  good  tender  for 
108?.* 

§  718.  But  a  tender  of  a  larger  sum  than  is  due,  with  a  demand  for 
change,  is  not  a  good  tender,  if  the  creditor  objects  to  giving  change. 

In  Watkins  v.  Robb,*  the  proof  in  support  of  a  plea  of  tender  of  4Z. 
19«.  6d,  was  that  the  debtor  tendered  a  five-pound  note,  and  demanded 
sixpence  change ;  but  BuUer,  J.,  was  of  opinion  that  the  creditor  was 
not  bound  to  give  change,  and  held  the  tender  bad. 

So,  a  tender  of  a  five-pound  note  in  payment  of  SI.  10«.,  with  a  de- 
mand for  the  change,  was  held  no  tender  by  Le  Blanc,  J.,  in  Betterbee 
V.  Davis,^  the  learned  judge  saying  that  it  that  was  good,  a  tender  of  a 
50,000Z.  note,  with  demand  for  change,  would  be  equally  good. 

But  in  Tadman  v.  Lubbock,  decided  in  M.  Term,  1824  (and  re- 
ported in  the  note  to  Blow  v.  Russell),^  where  a  tender  of  IZ.  13«.  was 

^  2  Cr.  &  J.  65.     See,  also,  Jones  v.  Ar-  Douglas  t^.  Patrick,  a  T.  R.  683 ;  Black  v, 

thnr,  8  Dowl.  P.  C.  442 ;  Caine  v,  Coulson,  1  Smith.  Peake,  88. 

H.  &  C.  764 ;  32  L.  J.  Ex.  97,  ante,  671.  ^  2  Eap.  71). 

'  2  Wade's  cane,  3d  resolution,  &  Rep.  115.  *  3  Camp.  Za    See  Robinson  r.  Cook,.  6 

'  Dean  v.  James,  4  B.  &  Ad.  546.  Taunt.  336. 

«  Bevans  v,  Rees,  5  M.  &  W.  306 ;  and  see  ?  i  c.  &  P.  366. 
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pleaded,  the  proof  was  that  the  party  offered  two  sovereigns  and  asked 
for  change,  and  that  the  other  refused  the  tender,  an  the  ground  that 
more  than  \L  13«.  was  dae.  The  Court  of  King's  Bench  held  this  a 
good  tender. 

§  719.  It  is  now  settled  that  there  can  be  no  valid  tender  of  part  of 
an  entire  debt,  though  a  debtor  may  make  a  valid  tender  of  one  of 
several  distinct  debts  if  he  specify  the  debt  on  account  of  which  he 
makes  the  tender ;  and  if  he  makes  a  tender  without  specifying  which 
of  several  debts  is  the  subject  of  the  tender,  and  the  amount  tendered 
be  insu£Eicient  to  cover  all,  it  will  not  be  good  for  any. 

In  Dixon  v,  Clarke,^  the  authorities  were  all  reviewed,  and  Wilde, 
C.  J.,  gave  a  very  lucid  exposition  of  the  whole  subject  of  tender,  from 
which  the  following  passages  are  extracted :  ^^  The  argument  further 
involved  the  general  question,  whether  a  tender  of  part  of  an  entire 
debt  is  good.  .  »  .  On  consideration,  we  are  of  opinion,  upon  principle, 
that  such  a  tender  is  bad. 

*^  In  actions  of  debt  and  assumpsit  the  principle  of  the  plea  of  tender 
in  our  apprehension  is  that  the  defendant  has  been  always  ready  (totL- 
jours  prist)  to  perform  entirely  the  contract  on  which  the  action  is 
founded,  and  that  he  did  perform  it  as  far  as  he  was  able  by  tendering 
the  requisite  money ;  the  plaintiff  himself  precluding  a  complete  per- 
formance by  refusing  to  receive  it.  And  as  in  ordinary  cases  the  debt 
is  not  discharged  by  such  tender  and  refusal,  the  plea  must  not  only 
go  on  to  allege  that  the  defendant  is  still  ready  (uncore  prist)^  but 
must  be  accompanied  by  a  profert  in  curiam  of  the  money  tendered. 
If  the  defendant  can  maintain  his  plea,  although  he  will  not  thereby 
bar  the  debt  (for  that  would  be  inconsistent  with  the  uncore  prist  and 
profert  in  curiam),  yet  he  will  answer  the  action  in  the  sense  that  he 
will  recover  judgment  for  his  cost  of  defence  against  the  plaintiff,  in 
which  respect  the  plea  of  tender  is  essentially  different  from  that  of 
payment  of  money  into  court.  And  as  the  plea  is  thus  to  constitute 
an  answer  to  the  action,  it  must,  we  conceive,  be  deficient  in  none  of 
the  requisite  qualities  of  a  good  plea  in  bar. 

"  With  respect  to  the  averment  of  toujours  prist,  if  the  plaintiff  can 
falsify  it,  he  avoids  the  plea  altogether.  Therefore,  if  be  can  show 
that  an  entire  performance  of  the  contract  was  demanded,  and  refused 
at  any  time,  when  by  the  terms  of  it  he  had  a  right  to  make  such  a 
demand,  he  will  avoid  the  plea.  Hence,  if  a  demand  of  the  whole  sum 
originally  due  is  made  and  refused,  a  subsequent  tender  of  part  of  it 
is  bad,  notwithstanding  that  by  part  payment  or  other  means  the  debt 
may  have  been  reduced  in  the  interim  to  the  sum  tendered.  And  this 
is  the  principle  of  the  decision  in  Cotton  v,  Godwin.^  If,  however,  the 
demand  was  of  a  larger  sum  than  that  originally  due  under  the  con- 
tract, a  refusal  to  pay  it  would  not  falsify  the  tauQours  prist,  even 

1  5  0.  B.  S65.  «  7  M.  &  W.  U7. 
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though  the  amount  demanded  were  made  up  of  the  sum  due  under  the 
contract  and  some  other  debt  due  from  the  defendant  to  the  plainti£f. 
And  this  is  the  principle  of  the  decisions  of  Brandon  v.  Newington,^ 
and  Hesketh  v.  Fawcett,^  which  appear  to  overrule  Tyler  v.  Bland.* 

*'  This  principle,  however,  we  think  is  only  applicable  where  the 
larger  sum  is  demanded  generally,  and  can  hardly  be  enforced  where 
it  is  explained  to  the  defendant  at  the  time  how  the  amount  demanded 
is  made  up ;  for  in  such  case  the  transaction  appears  to  be  nothing 
less  than  a  simultaneous  demand  of  the  several  debts,  so  as  to  falsify 
the  averment  of  tovjours  prist  as  to  each, 

**  But  besides  the  averment  of  readiness  to  perform,  the  plea  must 
aver  an  actual  performance  of  the  entire  contract  on  the  part  of  the 
defendant  so  far  as  the  plaintiff  would  allow.  And  it  is  plain  that 
where  by  the  terms  of  it  the  money  is  to  be  paid  on  a  future  day 
certain,  this  branch  of  the  plea  can  only  be  satisfied  by  alleging  a 
tender  an  the  very  day.  And  this  is  the  principle  of  the  decisions  of 
Hume  V,  Peploe,*  and  Poole  v.  Tunbridge.^  It  is  also  obvious  that  the 
defect  in  the  plea  in  this  respect  cannot  be  remedied  by  resorting  to 
the  previous  averment  of  toujours  prist.  Consequently,  a  plea  by  the 
acceptor  of  a  bill  or  the  maker  of  a  note,  of  a  performance  post  diem, 
is  bad,  noth withstanding  the  tender  is  of  the  amount  of  the  bill  or 
note,  with  interest  from  the  day  it  became  due  up  to  the  day  of  the 
tender,  and  notwithstanding  the  plea  alleges  that  the  defendant  was 
always  ready  to  pay,  not  only  from  the  time  of  the  tender  (as  the 
plea  was  in  Hume  v,  Peploe),  but  also  from  the  time  when  the  bill  or 
note  became  payable.  On  the  same  reasoning  it  appeal's  to  us  that 
this  branch  of  the  plea  can  only  be  satisfied  by  alleging  a  tender  of  the 
whole  sum  due  under  the  contract,  for  that  a  tender  of  part  of  it  only 
is  no  averment  that  the  defendant  performed  the  whole  contract  as  far 
as  the  plaintiff  would  allow." 

§  720.  This  thorough  exposition  of  the  subject  was  followed  by  the 
further  decision  in  Hardingham  v.  Allen,^  by  the  same  Court,  in  the 
same  year,  deciding  that  where  a  demand  was  made  of  11,  Is.  for  sev- 
eral matters,  including  10«.  for  a  particular  contract,  a  tender  of  19^. 
6(7.,  without  specifying  the  appropriation  to  be  made  of  it,  did  not 
sustain  a  plea  of  tender  of  10«.  on  the  particular  contract. 

In  Searles  v,  Sudgrove,^  the  defendant  pleaded  as  to  bbL  6^.,  parcel, 
&c.,  tender.  Plaintiff  replied  that  a  larger  sum  was  due  at  the  time 
of  the  tender  than  the  account  tendered,  as  one  entire  sum,  and  on  one 
entire  contract^  which  larger  sum  the  plaintiff  demanded  at  the  time  of 

1  3  Q.  B.  915.  «  5  C.  B.  793. 

s  11  M.  &  W.  356.  7  5  £.  &  B.  639;  25  L.  J.  Q.  B.  15.     See, 

s  9  M.  &  W.  338.  also,  Robinson  v.  Ward,  8  Q.  B.  920;  Phill- 

«  8  East,  168.  potts  v.  Clifton,  10  W.  R.  Ex.  135. 

»  2  M.  A  W.  223. 
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the  tender,  and  the  defendant  refused.  Rejoinder,  that  though  a 
larger  sum  was  due  at  the  time  of  making  the  tender,  yet  before 
making  the  tender  the  plaintiff  was  indebted  to  the  defendant  in  an 
amount  equal  to  the  whole  of  the  larger  sum,  except  the  said  sum  of 
55Z.  68.,  parcel,  &c.,  for  money  payable,  &c.,  which  amount,  &e.,  the  de- 
fendant was  and  still  is  ready  to  set-off,  &c.  Demurrer  and  joinder. 
The  demurrer  was  sustained.  Lord  Campbell  saying  that  the  statute 
2  Geo.  II.  c.  22,  did  not  cover  the  case,  and  that  the  defendant  was 
bound  to  plead  his  set-off,  and  pay  the  residue  into  Court  instead  of 
tendering  it.  The  defendant  was,  therefore,  allowed  to  amend  on  the 
usual  terras. 

§  721.  A  tender  must  be  unconditional,  or  at  all  events  free  from 
any  condition  to  which  the  creditor  may  rightfully  object.  Where 
there  is  no  ambiguity  in  the  language  of  the  debtor,  it  is  a  question  of 
law  for  the  Court  whether  his  tender  was  conditional  or  not,  but  if 
there  be  ambiguity,  the  question  is  properly  left  to  the  jury  ;  as  where 
a  debtor  said  he  had  called  to  tender  8L  in  settlement  of  an  account, 
and  Lord  Denman,  C.  J.,  left  it  to  the  jury  whether  that  meant  simply 
in  payment,  or  involved  a  condition,  and  this  was  held  right  by  the 
King's  Bench.^ 

§  722.  The  condition  which  the  debtor  is  the  most  apt  to  impose 
is  one  to  which  the  law  does  not  permit  him  to  subject  the  creditor. 
The  debtor  has  no  right  to  insist  that  the  creditor  shall  admit  that 
no  more  is  due  in  respect  of  the  debt  for  which  the  tender  is  made. 
He  may  exclude  any  presumption  against  himself  that  he  admits  the 
payment  to  be  only  for  a  part,  but  can  go  no  further,  and  his  tender 
will  not  be  good  if  he  add  a  condition  that  the  creditor  shall  acknow- 
ledge that  no  more  is  due.^ 

In  Sutton  V.  Hawkins,^  the  money  was  tendered  as  ^^  all  that  was 
due,"  and  this  was  held  bad. 

In  the  Marquis  of  Hastings  v.  Thorley,*  a  tender  of  a  sum  "  in  pay- 
ment of  the  half-year's  rent,  due  at  Lady  Day  last,"  was  held  bad,  by 
Lord  Abinger,  C.  B.,  as  putting  on  the  creditor  the  condition  of  admit- 
ting that  no  more  rent  was  due.  The  rent  claimed  by  the  plaintiff 
was  23Z.,  and  the  tender  was  21Z. 

In  Mitchell  v.  King,^  a  tender  by  the  debtor,  who  said,  "  I  do  not 
admit  of  its  being  taken  in  part,  but  as  a  settlement,"  was  held  do 
tender. 

In  Hough  V,  May,®  the  tender  was  in  a  cheque,  in  these  words  : 
"  Pay  Messrs.  Hough  &  Co.,  balance  account  railing,  or  bearer,  8/. 
11«."     This  was  held  no  tender,  because,  as  Coleridge,  J.,  pat  it, 

1  Eckstein  v.  Reynolds,  7   A.   &  £.  80;        «  Ibid.  573. 

Mareden  v.  Goode,  2  C.  &  K.  133.  *  6  C  &  P.  237. 

»  Bowen  v.  Owen,  11  Q.  B.  131.  «  4  A.  &  E.  954. 
»  8  C.  &  P.  259. 
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**•  Suppose  this  cheque  had  been  presented,  and  it  had  been  afterwards 
a  question  for  a  jury  whether  the  plaintiff  had  been  paid  in  full,  they 
would  see  that  before  the  action  was  brought,  the  plaintiff  had  ac- 
cepted and  made  use  of  a  cheque  professedly  given  for  the  then  bal- 
ance,''  and  this  condition  vitiated  the  tender. 

§  723.  But  in  Henwood  v.  Oliver,^  where  the  defendant  produced 
the  money,  saying :  ^^  I  am  come  with  the  amount  of  your  bill,"  and 
the  plaintiff  refused  the  money,  saying :  *^  I  shall  not  take  that.  It 
is  not  my  bill,"  the  tender  was  held  unconditional  and  good.  Patte- 
son,  J.,  said :  ^^  The  defendant  who  makes  a  tender  always  means  that 
the  amount  tendered,  though  less  than  the  plaintiff's  bill,  is  all  that  he 
is  entitled  to  demand  in  respect  of  it.  How  then  would  the  plaintiff 
preclude  himself  from  recovering  more  by  accepting  an  offer  of  part, 
accompanied  by  expressions  that  are  implied  in  every  tender?  Ux- 
presaio  eorum  quce  tacite  insunt  nihil  operatur.  If  the  defendant  when 
he  paid  the  money  had  called  it  part  of  the  amount  of  the  plaintiff's 
bill,  he  would  thereby  have  admitted  that  more  was  due,  and  the  effect 
of  the  tender  would  have  been  defeated." 

Henwood  v.  Oliver  was  followed  by  Wightman,  J.,  in  Bull  v.  Parker,^ 
in  a  case  where  the  witness  who  proved  the  tender  said :  "  I  offered 
him  42.,  and  I  said  I  went  by  the  direction  of  Mr.  C.  Parker,  to  pay 
him  4Z.,  in  full  discharge  of  his  account.  I  did  not  say,  ^I  will  pay 
the  money  if  you  will  accept  .it  in  full  discharge.'  "  The  learned 
judge  held,  that  there  was  no  such  condition  annexed  to  the  offer  as 
amounted  to  saying,  ^^  Unless  you  accept  this  money  in  full  discharge, 
I  will  not  pay  it  at  all." 

§  724.  In  Bowen  v.  Owen,^  a  tenant  sent  a  person  to  his  landlord 
with  a  letter,  saying,  ^^  I  have  sent  with  the  bearer,  T.  T.,  a  sum  of 
262.  5s.  7^(2.,  to  settle  one  year's  rent  of  Nant-y-pair.^  The  messen- 
ger told  the  landlord  that  he  had  the  money  with  him  to  pay,  but  the 
latter  refused,  saying  more  was  due.  The  messenger  went  away,  and 
returned,  saying  he  had  a  few  pounds  more  in  his  pocket  to  pay,  in 
addition  to  the  26Z.  Ss.  7^(2.,  certain  arrears  of  duties,  but  the  landlord 
again  refused,  saying  there  was  more  due.  It  was  objected  that  these 
offers,  coupled  with  the  plaintiff's  letter,  were  no  more  than  a  condi- 
tional tender,  and  Rolfe,  B.,  so  ruled  ;  but  the  King's  Bench  held,  that 
the  letter  did  not  contain  a  condition,  Erie,  J.,  stating  the  general 
rule,  as  follows :  *^  The  person  making  a  tender  has  a  right  to  exclude 
presumptions  against  himself  by  saying,  ^  I  pay  this  as  the  whole  that 
is  due  you ; '  but  if  he  requires  the  other  party  to  accept  it  as  all  that 

1  See,  also,  Evans  v,  Jadkins,  4  Camp.  Haxham  v.  Smith,  2  Camp.   19 ;   Read  v. 

156 ;  Strong  r.  Harvey,  3  Bing.  S04 ;  Ford  v.  Goldring,  2  M.  &  S.  86. 

Noll,  2  Dowl.  N.  S.  617  ;  Bowen  t;.  Owen,  11  ^  \  Q,.  B.409. 

Q.  B.  131 ;  Cheminant  v.  Thornton,  2  C.  &  >  11  Q.  B.  130. 
P.  50;   Griffith  V,  Hodges,  1    C.  &  P.  419; 
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is  due,  tbat  is  imposing  a  condition ;  and  when  the  offer  is  so  made, 
the  creditor  may  refuse  to  consider  it  as  a  tender." 

The  latest  case  on  this  point  is  Jones  v.  Bridgman,^  where  a  tender 
of  rent  with  the  words,  ''  Here  is  your  quarter's  rent,"  was  held  to  be 
good  as  not  imposing  any  condition  on  the  receipt ;  and  the  decision  in 
the  Marquis  of  Hastings  v.  Thorley,  ante^  p.  678,  was  stated  to  be  in- 
consistent with  Bowen  v.  Owen,  which  was  followed. 

§  725.  A  tender  accompanied  by  a  protest  that  the  amount  is  not 
due  is  a  good  tender.  Lord  EUenborough  was  of  a  contrary  opinion 
in  Simmons  v,  Wilmot;^  but  this  case  must  now  be  considered  as 
overruled  on  this  point  by  Scott  v.  Uxbridge  Railway  Company ; '  in 
which  the  Court  of  Common  Pleas  adopted  and  followed  the  ruling  of 
Pollock,  C.  B.,  in  Manning  v.  Lunn.* 

Nor  is  a  tender  vitiated  because  the  debtor  says  he  considers  it  all 
that  is  due.^ 

A  payment  or  tender,  by  one  of  several  joint  debtors  or  to  one  of 
several  joint  creditors,  is  valid.® 

§  726.  Whether  or  not  the  debtor  was  entitled  a£  common  law  to 
demand  a  receipt  for  money  tendered  seems  to  be  considered  an  open 
question. 

In  Cole  V.  Blake,^  Lord  Kenyon  said  that  it  had  been  determined 
that  a  party  tendering  money  could  not  in  general  demand  a  receipt 
for  the  money,  and  quoted  one  case  m  which  he  said  that  it  had  been 
held  that  the  King's  Receiver,  as  an  exception  to  the  general  rule,  was 
obliged  to  give  a  receipt.®  And  in  Laing  v.  Mender,^  where  the  de- 
fendant asked  for  a  stamped  receipt,  Abbott,  C.  J.,  said:  *'A  party 
has  no  right  to  say  *  I  will  pay  you  the  money  if  you  will  give  me  a 
stamped  receipt,'  but  he  ought,  according  to  the  48  Geo.  III.  c.  126, 
to  bring  a  receipt  with  him,  and  require  the  other  party  to  sign  it.'' 

But  in  Richardson  v,  Jackson,^^  where  the  Court  held  that  the  cred- 
itor could  not  object  to  the  tender  on  the  ground  that  a  receipt  was 
asked,  because  at  the  time  of  the  offer  he  only  refused  it  on  the  ground 
that  a  larger  sum  was  due  to  him,  Alderson  and  Rolfe,  BB.,  were  care- 
ful in  guarding  themselves  against  countenancing  the  rule  that  a 
man  who  pays  money  is  not  entitled  to  demand  a  receipt,  Rolfe,  B., 
saying :  ^^  I  should  be  sorry  to  hold  this  to  be  a  bad  tender  on  accoont 
of  the  receipt  having  been  mentioned.  I  should  wish  to  encourage  all 
prudent  people  to  take  receipts,  for  if  they  do  not,  in  case  of  death, 

1  39  L.  T.  N.  S.  600.  &  G.  607 ;  Cooper  v.  Law,  6  C  B.  N.  S.  502; 

2  8  Esp.  91.  28  L.  J.  C.  P.  282 ;  Brandon  v.  Scott,  7E.& 
B  L.  R.  I  C.  P.  596 ;  S5  L.  J.  C.  P.  293.         B.  234 ;  26  L.  J.  Q.  B.  163. 

*  2  C.  &  K.  13.  7  Peake,  179. 

^  RobinBon  v.  Ferraday,  8  C.  &  P.  752.  *  Banbury,  348. 

«  Douf^las  V,  Patrick,  3  T.  R.  683 ;  Wal-        »  1  C.  &  P.  257. 

lace  V,  KeUall,  7  M.  &  W.  264 ;  Jones  v.  ^  8  M.  &  W.  298. 
Tates,  9  B.  &  C.  532 ;  Gordon  v.  Ellis,  7  M. 
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the  representatives  may  be  deprived  of  all  evidence  of  the  pay- 
ment." 

§  727.  But  now,  by  statute,^  a  stamp  of  one  penny  is  required  on 
all  receipts  upon  payment  of  money  amounting  to  22.,  and  the  debtor 
is  empowered  to  tender  a  blank  receipt,  with  the  proper  stamp,  at  the 
time  of  payment,  which  the  creditor  is  bound  to  fill  up,  and  to  pay  the 
amount  of  the  stamp,  under  the  penalty  of  lOZ.^ 

The  statutes  16  &  17  Vict.  c.  59,  ss.  3  and  4,  and  43  Geo.  III.  c. 
126,  are  repealed  by  the  Inland  Revenue  Repeal  Act,  1870  (33  &  34 
Vict.  c.  99),  and  receipt  stamps  are  now  regulated  by  the  Stamp  Act, 
1870  (33  &  34  Vict.  c.  97),  ss.  120-123.  It  is  left  open  whether  the 
person  giving  or  the  person  taking  a  receipt  is  to  pay  the  amount  of 
the  stamp,  but  any  person  giving  any  receipt  liable  to  duty,  and  not 
duly  stamped,  is  liable  to  a  penalty.  This,  in  practice,  throws  the 
obligation  upon  the  creditor. 

As  to  how  far  a  receipt  by  a  third  party  is  admissible  to  prove  pay- 
ment, when  the  liability  of  the  defendant  depends  upon  the  plaintiff 
having  paid  money  to  such  third  party,  see  The  Carmarthen  and  Car- 
digan Railway  Company  v.  The  Manchester  and  Milford  Railway 
Company.^ 

In  Jones  v.  Arthur,*  where  the  tender  was  made  by  a  cheque  in  a 
letter  which  requested  a  receipt  in  return,  this  request  was  held  not  to 
invalidate  the  tender. 

§  728.  It  is  now  settled  by  the  decision  of  the  Queen's  Bench  in 
1860,  in  James  v,  Vane,^  overruling  Cooch  v,  Maltby,^  and  aflSrming 
the  earlier  case  of  Dixon  v,  Watkin,*^  that  a  tender  is  a  bar  to  the  action 
quoad  its  amount,  and  not  merely  a  bar  to  damages. 

§  729.  The  payment  for  goods  may  by  the  contract  be  agreed  to 
take  effect  in  a  negotiable  security,  as  in  a  promissory  note  or  bill  of 
exchange,  and  the  agreement  may  be  that  the  payment  thus  made  is 
absolute  or  conditional.  In  the  absence  of  any  agreement,  express  or 
implied,  to  the  contrary,  a  payment  of  this  kind  is  idways  understood 
to  be  conditional,  the  vendor's  right  to  the  price  reviving  on  non-pay- 
ment of  the  security.  But  if  a  dispute  arise  as  to  the  intention  of  the 
parties,  the  question  is  one  of  fact  for  the  jury.^  The  intention  to  take 
a  bill  in  absolute  payment  for  goods  sold  must  be  clearly  shown,  and 
not  deduced  from  ambiguous  expressions,  such  as  that  the  bill  was 
taken  "  in  payment "  for  the  goods,*  or  "  in  discharge  "  of  the  price.^^ 
Lord  Kenyon  said,  in  Stedman  t;.  Gooch,*  that  ^^  the  law  is  clear  that 
if  in  payment  of  a  debt  the  creditor  is  content  to  take  a  bill  or  note 


I  16  &  17  Vict.  c.  59,  8S.  3,  4. 

s  43  Geo.  III.  c.  126,  ss.  5  and  6. 

»  L.  R.  8  C.  P.  685. 

*  8  Dowl.  442. 

»  2  £.  &  £.  883 ;  29  L.  J.  Q.  B.  169. 

«  23  L.  J.  Q.  B.  305. 


'  7  M.  &  W.  214. 

0  Goldshcde  v.  Cottrell,  2  M.  &  W.  20. 
*  Stedman  v.  Gooch,  1  £sp.  5 ;  Maillard  v. 
Duke  of  Argyle,  6  M.  &  G.  40. 
10  Kemp  V.  Watt,  15  M.  &  W.  672. 
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payable  at  a  future  day,  he  cannot  legally  commence  an  action  on  hia 
original  debt  until  such  bill  or  note  becomes  payable  and  default  is 
made  in  the  payment ;  but  if  such  bill  or  note  is  of  no  value,  as  if,  for 
example,  drawn  on  a  person  who  has  no  effects  of  the  drawer's  in  bis 
hands,  and  who  therefore  refuses  to  accept  it,  in  such  case  he  may  con- 
sider it  as  waste  paper,  and  resort  to  his  original  demand,  and  sue  the 
debtor; ''  and  this  dictum  was  quoted  by  Tindal,  C.  J.,  in  Maillard  v. 
The  Duke  of  Argyle,^  to  show  that  the  word  "payment"  does  not 
necessarily  mean  payment  in  satisfaction  and  discharge. 

§  730.  The  authorities  in  support  of  the  rule,  that  in  the  absence  of 
stipulation  to  the  contrary  the  negotiable  security  is  only  considered 
to  be  a  conditional  payment,  defeasible  on  the  dishonour  of  the  seca- 
rity,  need  not  be  reviewed,  as  there  is  no  conflict  on  the  point.^ 

The  payment  is  absolutely  on  the  delivery  of  the  bill,  and  takes 
effect  from  that  date,  but  is  defeated  by  the  happening  of  the  condi- 
tion, i,  6.,  non-payment  at  maturity.^ 

§  731.  But  if  the  buyer  offer  to  pay  in  cash,  and  the  vendor  takes 
a  negotiable  security  in  preference,  the  security  is  deemed  to  be  taken 
as  an  absolute,  not  a  conditional  payment.^  And  in  Cowasjee  v. 
Thompson,^  where  the  vendor  elected  to  take  a  bill  at  six  months  in 
preference  to  the  cash,  less  discount,  it  was  held  in  the  Privy  Council 
that  this  was  a  '^  payment  in  substance,"  making  it  the  vendor's  duty 
to  give  up  the  ship's  receipt  for  the  goods,  and  thus  depriving  him  of 
the  right  of  stoppage  in  transitu. 

But  a  man  who  prefers  a  cheque  on  a  banker  to  payment  in  money 
is  not  considered  as  electing  to  take  a  security  instead  of  cash,  for  a 
cheque  is  accepted  as  a  particular  form  of  cash  payment,  and  if  dis- 
honoured, the  vendor  may  resort  to  his  original  claim  on  the  ground 
that  there  has  been  a  defeasance  of  the  condition  on  which  it  was 
taken.® 


1  6  M.  &  G.  40. 

3  Owenson  t;.  Morse,  7  T.  R.  64 ;  Kears- 
lake  V,  Morgan,  5  T.  R.  513:  Fuckford  v. 
Maxwell,  6  T.  B.  52  ;  Kendrick  v.  Lomax,  2 
Or.  &  Jervis,  405;  Griffiths  v,  Owen,  13  M. 
&  W.  58 ;  James  v,  Williams,  13  M.  &  W. 
828 ;  Crowe  v.  Clay,  9  Ex.  604 ;  Belshaw  v. 
Bush,  11  C.  B.  191 ;  Ford  p.  Beech,  II  Q.  B. 
873;  Simon  v.  Lloyd,  2  C,  M.  &  R.  187; 
Helps  V.  Winterbottom,  2  B.  &  Ad.  431 ; 
Plimley  v.  Westley,  2  Bing.  N.  C.  249; 
Valpy  V.  Oakley,  16  Q.  B.  941 ;  Griffiths  v. 
Perry,  1  E.  &  E.  680;  28  L.  J.  Q.  B.  204 ; 
Gunn  V.  Bolckow,  Vaaghan  &  Co.  10  Ch. 
491,  per  Mellish,  L.  J.,  at  p.  501 ;  Currie  v. 
Misa,  L.  R.  10  Ex.  153,  per  cur.  at  p.  163 ; 
Cohen  v.  Hale,  3  Q.  B.  D.  371,  as  to  payment 
by  a  cheque;  Ex  parte  Willougbby,  16  Cb. 
D.  604. 


*  Belshaw  p.  Bush,  11  C.  B.  191 ;  22  L.  J. 
C.  P.  24 ;  Tumey  v,  DodweU,3  E.  &  B.  136; 
23  L.  J.  Q.  B.  137. 

*  Marsh  v.  Pedder,  4  Camp.  257  ;  Strong 
i;.  Hart,  6  B.  &  C  160  ;  Smith  v.  Ferrand,  7 
B.  &  C.  19 ;  Robinson  v.  Read,  9  B.  &  C 
449;  Anderson  v.  Hillies,  12  C  B.  499;S1 
L.  J.  C.  P.  150 ;  Guardians  of  Lichfield  s. 
Green,  1  H.  &  K.  884,  and  26  L.  J.  Ex. 
140. 

*  5  Moo.  P.  C.  165. 

^  Everett  v.  Collins,  2  Camp.  515;  Smitli 
V.  Ferrand,  7  B.  &  C.  19 ;  per  Patteson.  J., 
in  Pearce  v.  Davis,  1  M.  &  Rob.  365;  Hoogh 
V.  May,  4  A.  &  E.  954;  Caine  v.  Coulsoo,  1 
H.  &  C.  764;  32  L.  J.  Ex.  97  ;  and  see  Co- 
hen o.  Hale,  3  Q.  B.D.  371. 


PART    III.]  PAYMENT  AND  TENDER.  688 

But  if  a  cheque  received  in  payment  is  not  presented  within  reason- 
able time,  and  the  drawer  is  injured  by  the  delay,  the  cheque  will  oper- 
ate as  an  absolute  payment.^ 

The  presentment  of  cheques  is  dealt  with  by  s.  74  of  the  new  stat- 
ute 45  &  46  Vict.  c.  61  (Bills  of  Exchange  Act,  1882).  Under  this 
section  the  holder  of  a  cheque  which  is  not  duly  presented  is  entitled 
to  stand  in  the  drawer's  place  as  a  creditor  of  the  bank,  and,  if  the 
bank  fail,  to  prove  against  the  estate  for  the  amount  of  the  cheque. 
What  amounts  to  due  presentment  of  a  foreign  cheque  was  discussed 
in  Heywood  v.  Pickering.^ 

§  732.  Whenever  it  can  be  shown  to  be  the  intention  of  the  parties 
that  a  bill  or  note  should  operate  as  immediate  payment,  then  the 
buyer  will  no  longer  be  indebted  for  the  price  of  the  goods^  although 
he  may  be  responsible  on  the  security ;  and  the  bill  or  note  given  in 
such  case  may  be  that  of  the  buyer  himself,^  or  that  of  a  third  person, 
on  which  the  buyer  has  indorsed  his  name.^ 

§  733.  But  although  a  bill  or  note  be  taken  only  as  conditional  pay- 
ment, yet  as  it  is  primd  facie  evidence  of  payment,  the  vendor  who 
has  received  it  must  account  for  it  before  he  can  revert  to  the  original 
contract  and  demand  payment  of  the  price.  In  Price  v,  Price,^  the 
defendant  pleaded  to  an  action  of  debt  that  he  had  given  his  promis- 
sory note  at  six  months  to  the  plaintiff,  who  took  and  received  it  "  for 
and  on  account"  of  the  debt.  Replication,  that  the  time  had  expired 
before  the  commencement  of  the  action,  &c.,  and  that  the  defendant 
had  not  paid.  Special  demurrer,  assigning  for  causes,  that  the  repli- 
cation did  not  show  that  the  plaintiff  held  the  note,  and  that  it  was 
consistent  with  the  replication  that  the  note  might  have  been  endorsed 
away,  and  payable  to  some  other  person.  Joinder  in  Demurrer. 
Held,  after  consideration,  Parke,  B.,  giving  the  judgment  of  the  Court, 
that  it  lay  on  the  defendant  to  make  the  first  averment  that  the  note 
had  been  endorsed  away,  it  being  his  own  note^  which  he  was  bound 
to  pay,  and  not  on  the  plaintiff  to  aver  the  negative  in  his  replication  ; 
overruling  Mercer  v.  Cheese  ;  ^  but  secuSy  if  it  had  been  the  note  of  a 
third  person. 

§  734.  It  will  be  perceived  that  it  was  taken  for  granted  in  the 
above  case  that  the  vendor  could  not  recover  the  price  if  he  had  parted 
with  the  negotiable  security,  and  the  reason  is  obvious,  for  the  buyer 
would  thus  be  compelled  to  pay  twice,  once  to  the  vendor,  and  again 
to  the  holder  of  the  bill ;  and  the  vendor  would  thus  receive  payment 
twice,  once  when  he  passed  away  the  bill,  and  again  when  he  obtained 

1  Hopkins  v.  Ware,  L.  R.  4  Ex.  268 ;  Byles        *  Sard  v.  Rboden,  1  M.  &  W.  153 ;  Brown 
on  Bills,  p.  20,  ed.  1879.  v,  Eewlej,  2  B.  &    B.  518;    Camidge  v. 

2  L.  R.  9  Q.  B.  428.  Allenby,  6  B.  &  C.  881 ;  Lewis  v.  Lyster,  2 
«  Sibree  v,  Tripp,  15  M.  &  W.  23 ;  Guar-     C,  M.  &  R.  704. 

dians  of  Lichfield  v.  Green,  1  H.  &  N.  884;        »  16  M.  &  W.  232. 
26  L.  J.  Ex.  140.  «  4  M.  &  G.  804. 
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the  price.  And  on  this  principle  it  was  held,  in  Bunney  v.  Poyntz,^ 
that  the  vendor,  who  had  negotiated  the  bill  without  making  himself 
liable,  had  converted  the  conditional  into  an  absolute  payment.  The 
facts  were  that  his  agent,  who  had  received  the  buyer's  notes  in  pay- 
ment, discounted  them  with  the  agent's  banker,  giving  his  own  en- 
dorsement. The  vendor  had  not  endorsed  them.  Held,  that  the 
vendor  had  received  payment,  and  could  not  recover  from  the  buyer, 
though  the  notes  were  not  paid  and  the  agent  had  become  bankrupt. 
Plainly,  if  the  vendor  had  been  allowed  to  recover,  the  buyer  would 
still  have  remained  liable  to  pay  a  second  time  to  the  banker  who  held 
his  notes. 

But  where  the  vendor  had  endorsed  the  note  received  on  paying  it 
away,  it  was  held,  in  Miles  v.  Gorton,*  that  on  the  bankruptcy  of  the 
buyer,  his  lien  of  unpaid  vendor  revived.  The  learned  author  of 
Smith's  Mercantile  Law  *  observes  of  this  case,  with  what  seems  great 
propriety,  that  although  the  vendor  was  responsible  for  the  bill  he  had 
endoi*sed  and  passed  away,  yet  till  he  had  actually  paid  it  he  ought 
not  to  have  been  allowed  to  sue  for  the  price  of  the  goods  sold,  on  the 
general  principle  that  it  is  a  good  defence  to  an  action  for  any  debt 
that  a  negotiable  bill  given  for  it  is  outstanding  in  other  hands.^ 

§  735.  If  the  bill  or  note  given  in  payment  by  the  buyer  be  not  hi« 
own,  but  that  of  some  third  person,  on  which  he  has  not  put  his  name, 
and  is  therefore  only  secondarily  liable,  then  it  lies  upon  the  vendor 
to  allege  and  prove  the  dishonour  of  it  in  an  action  against  the  buyer 
for  the  price  ;^  and  the  vendor  in  such  a  case  is  bound  to  use  due 
diligence  in  taking  all  the  steps  necessary  to  obtain  payment  of  the 
security,  and  to  preserve  the  rights  of  the  buyer  against  all  the  parties 
to  the  instrument  who  were  liable  for  its  payment  to  the  buyer  when 
he  passed  it  to  the  vendor ;  and  in  default  of  the  performance  of  this 
duty,  the  buyer  is  discharged  from  the  allegation  of  paying  either  the 
price  of  the  goods  or  the  bill  or  note  given  as  conditional  payment. 

The  leading  case  on  this  subject  is  Camidge  r.  Allenby.'  The 
buyer  gave  the  vendor  in  payment  for  goods  sold,  at  York,  on  Satur- 
day, the  10th  of  December,  country  bank-notes  of  a  biink  at  Hudders- 
field.  The  notes  were  given  at  three  o'clock  in  the  afternoon,  and  the 
bank  had  stopped  payment  at  eleven  o'clock  the  same  morning,  neither 
party  knowing  the  fact  when  the  payment  was  made.  The  vendor 
did  not  circulate  the  notes,  nor  present  them  to  the  bankers  for  pay- 
ment, and  on  the  following  Saturday,  the  17th  of  December,  asked  the 
vendee  to  pay  him  the  amount  of  the  notes,  offering  at  the  same  time 
to  return  them.     Held,  that  the  notes  were  either  taken  as  money,  in 

M  B.  &  Ad.  568.  «  BeUhaw  v.  Bush,  11  C.  B.  191 ;  2S  L.  J. 

*  C.  &  M.  504.  C.  P.  24. 

»  Page  541,  ed.  1877.  *  Price  v.  Prioe,  16  M.  &  W.  232. 

«  6  B.  &  C.  373. 
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which  case  the  risk  of  everything  but  forgery  was  assamed  by  the 
party  receiving  tbem,^  or  that  they  were  received  as  negotiable  in- 
struments, in  which  case  the  vendor  had  discharged  the  buyer  by 
his  laches.* 

In  Smith  v,  Mercer,^  the  buyer  gave  a  bill  drawn  by  Barned's  Bank 
in  Liverpool,  on  London,  on  the  20th  of  February.  The  vendor  put 
it  in  circulation,  and  the  bill  was  not  presented  for  acceptance  in  Lon- 
don till  the  23d  of  April,  when  it  was  dishonoured,  Barned's  Bank 
having  failed  on  the  19th  of  April.  No  notice  of  dishonour  was  given  to 
the  huyer^  and  it  was  held  that  he  was  discharged;  the  Court  holding, 
as  in  Camidge  v,  Ailenby,  that  the  vendor  either  took  the  bill  as  cash, 
in  Tvhich  case  there  was  no  liability ;  or  as  a  negotiable  security,  and 
then  the  buyer .  could  not  be  in  a  worse  position  than  if  he  had  en- 
dorsed the  bill,  and  was  therefore  entitled  to  notice  as  an  endorser,  in 
default  whereof  he  was  discharged. 

§  736.  But  in  the  case  of  country  bank-notes  there  would  be  no 
laches  in  the  mere  failure  to  present  the  notes  for  payment  at  the 
bankeiV  on  finding  that  they  had  failed,  if  the  notes  were  returned 
to  the  buyer  within  a  reasonable  time.* 

In  Crowe  v.  Clay,^  in  ^ the  Exchequer  Chamber,  it  was  held,  revers- 
ing the  judgment  of  tlie  Exchequer  of  Pleas,^  that  the  vendor  could 
not  recover  the  price  of  the  goods  sold  when  he  had  lost  the  acceptance 
given  by  the  buyer,  and  could  .not  return  it.  Of  course  if  the  lost  bill 
were  afterwards  found,  the  right  would  revive.^ 

In  Alderson  v.  Langdale,®  the  vendor  was  held  to  have  lost  his  right 
to  recover  against  the  buyer  by  altering  the  bill  given  in  payment  so 
as  to  vitiate  it,  and  thus  destroying  the  buyer's  recourse  against  ante- 
cedent parties,  Lord  Tenterden  agreeing  with  the  rest  of  the  Court 
that  his  ruling  to  the  contrary,  at  Nisi  Prius,  was  erroneous.  But 
where  the  buyer  is  the  ^Avty  primarily  liable,  so  that  he  is  not  injured 
by  losing  recourse  on  any  antecedent  parties  in  consequence  of  the 
alteration,  the  vendor  may  recover  on  the  original  contract  after  the 
term  of  credit  has  expired,^  notwithstanding  the  alteration. 

It  was  held,  in  Rolt  v.  Watson,^^  that  the  vendor  could  recover  on  the 
original  contract,  even  without  producing  a  negotiable  security  given 
to  him  by  the  buyer  in  payment,  on  proof  that  the  bill  drawn  to  the 
vendor's  order  had  been  lost  without  endorsement  by  him,  and  could 

^  See,  on  this  point,  Guardians  of  Lich-  ^  Robson  v.  Oliver,  10  Q.  B.  104;  Rogers 

field  V.  Green,  I  H.  &  N.  884 ;  26  L.  J.  Ex.  140.  v,  Langford,  1  C.  &  M.  637. 

*  See,  alfio,  as  to  laches,  Bishop  v.  Rowe,  Z  ^9  Ex.  604 

M.  &  S.  362 ;  Bridges  v.  Berry,  3  Taunt.  130 ;  «  8  Ex.  295. 

Seward  v.  Palmer,  8  Taunt.  277.  ^  Dent  v.  Dunn,  3  Camp.  296. 

s  L.  R.  9  Ex.  51 ;  37  L.  J.  Ex.  24.    But  ^  3  B  &  Ad.  661. 

see  Swinyard  v,  Bowes,  5  M.  &  S,  62 ;  Van  *  Atkinson  v.  Hnndon,  2  A.  &  E.  628. 

Wart  V.  Woolley,  3  B.  &  C.  439 ;  and  Hitch-  «>  4  Bing.  273. 
cock  o.  Uumf  rey,  5  M.  &  G.  563. 
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not  therefore  be  negotiated.  But  this  case  was  overruled  in  Ramuz  v. 
Crowe,^  and  the  rule  now  is  that  if  the  instrument  was  negotiable  in 
form,  there  can  be  no  recovery  on  the  original  contract  without  pro- 
ducing it ;  otherwise  if  the  bill  or  note  was  not  negotiable  in  form.^ 
But  although  the  seller  cannot  recover  on  the  original  contract,  when 
he  has  lost  the  buyer's  bill  of  exchange  for  the  price,  he  may  bring  an 
action  upon  the  lost  bill  and  recover  from  the  drawer  the  amount  for 
which  it  was  drawn,  on  providing  an  indemnity  against  any  claims 
that  may  be  made  in  respect  of  the  bill.  And  now,  when  the  seller 
has  lost  a  bill  of  exchange  before  it  is  overdue,  he  will  be  entitled,  on 
giving  security  against  any  claims  in  respect  of  the  lost  bill,  to  insist 
upon  the  drawer's  giving  him  a  duplicate  bill.* 

§  737.  If  a  bill  or  note  be  endorsed,  and  given  by  the  buyer  to  the 
vendor,  merely  as  a  collateral  security,  the  duty  of  the  vendor  is  the 
same  as  if  the  bill  had  been  given  in  conditional  payment ;  and  if  he 
neglect  to  present,  or  to  give  notice  of  dishonour  to  the  buj'er,  the 
buyer  will  be  discharged  from  liability  on  the  bill,  and  the  laches  will 
operate  so  as  to  constitute  the  bill  absolute  payment  for  its  amount^ 

§  738.  In  one  case  where  goods  were  sold  for  cash,  the  buyer  refused 
to  pay  cash,  and  gave  the  vendor  his  own  dishonoured  acceptance^ 
past  due,  and  the  payment  was  held  good,  in  the  absence  of  fraacL 
But  the  decision  proceeded  on  the  ground  of  an  implied  assent  to  this 
mode  of  payment  by  the  vendor,  who  had  not  returned  his  dishonoured 
acceptance  when  sent  to  him  in  lieu  of  cash.^ 

§  739.  When  the  agreement  is  that  the  price  of  the  goods  sold  shall 
be  paid  in  a  negotiable  security,  held  by  the  buyer,  to  which  he  is  no 
party,  and  for  the  payment  of  which  he  is  not  to  be  answerable,  this 
may  be  considered  as  a  species  of  barter,  as  was  said  by  Lord  Ellen- 
borough  in  Read  v.  Hutchinson.^  Or  the  bills  given  by  the  buyer 
may  l>e  deemed  to  have  passed  as  cash,  just  as  if  they  were  Bank  of 
England  notes,  as  was  said  in  Camidge  v.  AUenby,^  and  in  Guardians 
of  Lichfield  v.  Green.®  If  the  securities  thus  passed,  however,  were 
forged  or  counterfeited  ;  or  if  not  what  on  their  face  they  purport  to 
be,  as  if  they  appeared  to  be  foreign  bills  needing  no  stamp,  but  were 
really  domestic  bills,  invalid  for  want  of  a  stamp,  the  seller  would  have 
the  right  to  rescind  the  sale  for  failure  of  consideration,  as  explained 
in  the  Chapter  on  that  subject.^    And  if  the  securities,  though  genu- 

^  I  Ex.  167;  and  see  Hansard  p.  Robin-  *  Peacock  v.  Punell,  14  C.  B.  N.  S.  72S; 

son,  7  B.  &  C.  90.  32  L.  J.  C.  P.  266. 

>  Wain  V.  Bailey,  10  A.  &  £.  616 ;  Ramuz  »  Maver  v.  Myas,  1  Bing.  311. 
V.  Crowe,  1  Ex.  167 ;  Price  v.  Price,  16  M.  &  *  3  Camp.  352. 

W.  232-243 ;  Hansard  v.  Robinson,  7  B.  &        ^  6  B.  &  C.  373. 

C.  90.    And  see  National  Savinj^s  Bank  As-        ^  1  H.  &  N.  884  ;  29  L.  J.  Ex.  140.    And 

soctation  v.  Tranah,  L.  R.  2  C.  P.  536.  see  Fydell  v.  Clark.  I  Eap.  447. 

>  45  &  46  Vict.  c.  61,  ss.  69,  70  (Bills  of        *  Ante,  Book  IIL  Ch.  I. 
Exchange  Act,  1882). 
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ine,  were  known  to  the  buyer  to  be  worthless  when  he  passed  them, 
his  conduct  would  be  deemed  fraudulent,^  and  the  seller  would  be  en- 
titled to  rescind  the  sale,  and  bring  trover  for  the  goods,  as  shown  in 
the  Chapter  on  Fraudulent  Sales.^ 

§  740.  In  Hodgson  v.  Davies,^  Lord  Ellenborough  held,  where  a 
sale  was  made  on  credit  for  bills  at  two  and  four  months  :  — 

Ist.  That  the  vendor  must  accept  or  reject  the  bills  offered  within 
a  reasonable  time,  and  five  days  were  held  too  long  a  time  to  reserve 
the  right  of  rejection. 

2d.  That  a  sale  for  bills  does  not  mean  approved  bills^  and  parol 
evidence  to  that  effect  is  not  admissible  when  the  written  contract 
mentions  "  bills  "  only. 

3d.  That  an  approved  hill  means  a  bill  to  which  no  reasonable  ob- 
jection could  be  made,  and  which  ought  to  be  approved. 

§  741.  Payment  properly  made  to  a  duly  authorized  agent  of  the 
vendor  is,  of  course,  the  same  as  if  made  to  the  vendor  himself. 
Without  entering  into  the  general  doctrines  of  the  law  of  agency,  it 
may  be  convenient  to  point  out  that,  in  contracts  of  sale,  certain 
agents  have  been  held  entitled  to  receive  payment  from  their  known 
general  authority.  Thus,  a  factor  is  an  agent  of  a  general  character, 
entitled  to  receive  payment  and  give  discharge  of  the  price ;  *  but  a 
broker  is  not,  for  he  is  not  entrusted  with  the  possession  of  the  goods.^ 
In  Kaye  v.  Brett,®  Parke,  B.,  delivering  the  judgment  of  the  Court, 
said  :  '*  If  a  shopman,  who  is  authorized  to  receive  payment  over  the 
counter  only,  receives  money  elsewhere  than  in  the  shop,  the  payment 
is  not  good."  In  Barrett  v.  Deere,^  Lord  Tenterden  held,  that  pay- 
ment to  a  person  sitting  in  a  counting-room,  and  appearing  to  be  en- 
trusted with  the  conduct  of  the  business,  is  a  good  payment ;  and  the 
same  learned  judge  held  a  tender  under  similar  circumstances  to  be 
valid.* 

In  Finch  v.  Boning,^  a  tender  to  a  clerk  in  a  solicitor's  oflBce  of  a 
debt  due  to  the  solicitor,  was  held  to  be  a  good  tender,  and  by  Lord 
Coleridge,  C.  J.,  that  the  clerk's  refusal  to  receive  the  money,  on  the 
ground  that  he  had  '^  no  instructions  "  in  the  matter,  did  not  amount 
to  a  disclaimer  of  his  authority  to  receive  it. 

An  auctioneer  employed  to  sell  goods  in  his  possession  for  ready 
money  has,  in  general,  authority  to  receive  payment  for  them,  but  the 

^  Read  v.  Hntchinson,  3  Camp.  852;  No-  Bornby  v.  Lacy,   6  M.  &  S.  166;  Fish  v, 

ble  V.   Adams,  7  Taant.  59 ;    Stedman   v.  Kempton,  7  C.  B.  687. 

Gooch,  1  Esp.  S;   Hawse  v.  Crowe,  B.  &  ^  Baring  v.  Corrie,  2  B.  &  Aid.    137; 

Mood.  414;  per  Bay  ley,  J.,  in  Camidge  v.  Campbell  v.  Hassel,  1  Stark.  233. 

AUenby,  6  B.  &  C.  373-382.  «  5  Ex.  269  ;  Jackson  v.  Jacob,  5  Scott,  79. 

3  AnU,  p.  366  etMq.  7  m.  &  M.  200. 

•  2  Camp.  530.  ^  Willmott  v.  Smith,  M.  &  M.  238. 

*  Drinkwater   o.  Goodwin,  Cowp.    251 ;  ^4  C.  P.  P.  143;  and  see  Bingham  v 

Allport,  1  Nev.  &  M.  398. 
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conditions  of  the  sale  may  be  such  as  show  that  the  vendor  in- 
tended payment  to  be  made  to  himself,  and  in  such  case  a  payment  to 
the  auctioneer  would  not  bind  the  vendor ;  ^  and  it  is  plain  that,  if 
the  auctioneer  acts  as  a  mere  cryer  or  broker  for  a  principal  who  has 
retained  the  possession  of  the  goods,  the  auctioneer  has  no  implied  ao- 
thority  to  receive  payment  of  the  price. 

A  wife  has  no  general  authority  to  receive  payment  for  a  husband, 
and  a  payment  to  her  of  money  even  earned  by  herself  will  not  bind 
the  husband,  without  proof  of  authority  either  express  or  implied.* 
But  the  plea  of  payment  to  the  wife,  which  was  held  to  be  bad  in 
Offley  V,  Clay,  would,  since  the  Married  Women's  Property  Acts,  be 
a  good  defence  in  an  action  by  the  husband.  Under  the  provisions  of 
those  statutes,  the  earnings  of  a  married  woman  are  made  her  sepa- 
rate property,  ancji'her  receipt  alone  is  a  good  discharge  for  the  same.' 

§  742.  The  general  rule  of  law  is,  that  an  agent  who  makes  a  sale 
may  maintain  an  action  against  the  buyer  in  respect  of  his  privitj, 
and  the  principal  may  also  maintain  an  action  in  respect  of  his  inter- 
est ;  ^  but  where  the  agent  has  himself  an  interest  in  the  sale,  as,  for 
example,  a  factor  or  auctioneer  for  his  lien,  a  plea  of  payment  to  the 
principal  is  no  defence  to  an  action  for  the  price  by  the  agents  unless 
it  show  that  the  lien  of  the  agent  has  been  satisfied.^ 

In  Catterall  v,  Hindle,^  a  full  exposition  of  the  law  as  to  the  au- 
thority to  receive  payment  conferred  on  agents  to  sell,  was  given  in 
the  decision  pronounced  by  Keating,  J.  It  is  not  necessary  to  give 
the  facts,  somewhat  complicated,  to  which  the  law  was  applied.  The 
principles  were  thus  stated :  ^*  That  a  broker  or  agent  employed  to 
sell,  has  primd  fade  no  authority  to  receive  payment,  otherwise  than 
in  money,  according  to  the  usual  course  of  business,  has  been  well  es- 
tablished ;  and  it  seems  equally  clear  that  if,  instead  of  paying  money, 
the  debtor  writes  off  a  debt  due  to  him  from  the  agent,  such  a  trans* 
action  is  not  payment  as  against  the  principal,  who  is  no  party  to  the 
agreement,  though  it  may  have  been  agreed  to  by  the  agent :  see  the 
judgment  of  Abbott,  C.  J.,  Russell  v.  Bangley,  4  B.  &  A.  898;  Todd 
V.  Keid,  4  B.  &  A.  210 ;  the  authority  of  which,  upon  this  point,  is 
not  affected  by  the  correction  as  to  a  fact  by  Parke,  B,,  in  Stewart  v. 

^  Sykes  v,  Giles,   5  M.   &  W.  645 ;   see  Drinkwater  r.  Goodwin,  Cowp.  251  ;  Robin- 

Capel  V,  Thornton,  3  C.  &  P.  352  ;  Williams  sOn  v.  Ratter,  4  £.  &  B.  954 ;  24  L.  J.  Q.  B. 

V,  Millington,  1   U.  Bl.  81  ;  Williams  v.  Ev-  250,  in  which  Coppin  o.  Walker,  7  Taant 

ans,  L.  R.  1  Q.  B.  352;  35  L.  J.  Q.  B.  111.  237,   and  Coppin  v.  Craig,  lb.  243,  are  re- 

>  Offley  V.  Clay,  2  M.  &  G.  172.  viewed.    See,  also,  Grice  v.  Kendrick,  L.  R. 

*  33  &'34  Vict.  c.  93,  s.   1   (Married  Wo-  5  Q.  B.  340. 

men's  Property  Act,   1870),  and  45  &  46  <  L.  R.  1  C  P.  186;  35  L.  J.  C.  P.  161. 

Vict.  c.  75,  s.  2  (Married  Women's  Property  The  decision  in  this  case  was  reversed  on  ap- 

Act,  1882).  peal,  the  Exchequer  Chamber  being  of  opin- 

^  Per  Lord  Abinger,  in  Sykes  v.  Giles,  5  ion  that  the  case  involved  a  question  of  fact 

M.  &  W.  645.  which  had  not  been  submitted  to  the  joiy. 

«  Williams  v.  Millington,   1   H.  Bl.  81 ;  L.  R.  2  C.  P.  368. 
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Aberdein,  4  M.  &  W.  224.  It  has  also  been  held  by  this  Court,  in 
the  case  of  Underwood  v.  Nicholls,^  that  the  return  to  the  agent  of  his 
cheque,  cashed  for  him  by  the  debtor  a  few  days  before,  was  not  part 
payment  as  against  the  principal.  *  It  amounts  to  no  more,*  said  Jer- 
vis,  C.  J.,  ^than  the  debtor  seeking  to  discharge  his  debt  to  the  prin- 
cipal by  writing  ofiE  a  debt  due  to  him  from  the  agent,  which  he  has  no 
right  to  do.'  We  think  the  present  case  the  same  in  principle  with 
Underwood  v.  Nicholls."  ... 

§  743.  ''  It  is  right  to  notice,  though  it  was  not  pressed  in  argu- 
ment as  creating  a  distinction,  that  Armitage  acted  under  a  del  credere 
commission  from  the  plaintiff.  We  think  this  makes  no  material  dif- 
ference as  to  the  question  raised  in  the  case.  The  agent  selling  upon 
a  del  credere  commission^  receives  an  additional  consideration  for 
extra  risk  incurred,  but  is  not  thereby  relieved  from  any  of  the  obli- 
gations of  an  ordinary  agent  as  to  receiving  payments  on  account  of 
his  principal."  ^ 

§  744.  In  Williams  v.  Evans,*  the  terms  of  an  auction  sale  were 
that  purchaser  should  pay  down  into  the  hands  of  the  auctioneer  a 
deposit  of  5«.  in  the  pound,  in  part  payment  of  each  lot,  remainder  on 
or  before  the  delivery  of  the  goods.  The  sale  was  on  the  2d  of  No- 
vember, and  the  goods  to  be  taken  away  by  the  evening  of  the  3d. 
A  purchaser  of  some  of  the  goods  at  first  sale  having  failed  to  comply 
with  the  conditions,  his  lot  was  resold  on  the  4th,  on  the  same  condi- 
tions, and  bought  by  the  defendant,  and  delivered  to  him  on  the  7th. 
On  that  day  the  plaintiff,  doubting  the  auctioneer's  solvency,  told  the 
defendant  not  to  pay  him  any  money.  The  defendant  proved  that 
he  had  paid  the  auctioneer,  on  the  4th,  a  part  of  the  price  in  money, 
and  had  given  him,  for  the  remainder,  a  bill  of  exchange  for  15Z.  7^., 
on  the  6th  of  November,  accepted  by  a  third  person,  which  was  paid 
on  the  9th,  and  that  the  auctioneer  had  agreed  to  take  this  bill  as 
cash.  The  jury  found  the  payment  to  be  a  good  one.  Held,  not  a 
good  payment  for  the  \bL  78.,  the  auctioneer  having  no  authority  to 
accept  the  bill  as  cash  ;  but  sembhy  it  might  have  been  a  good  payment 
if  made  by  cheque,  if  the  jury  had  found  it  to  be  so,  in  accordance 
with  the  dictum  of  Holt,  C.  J.,  in  Thorold  v.  Smith.^ 

1  17  C.  B.  239 ;  25  L.  J.  C.  P.  79.  «  See,  also,  Bartlett  v.  Pentland,  10  B.  & 
*  A  del  credere  comm\8B\on  vf as  defined  h J  C.  760;  Underwood  v.  NichoUs,  1 7  C.  B. 
Lord  Ellen  borough,  in  Morris  v.  Cleasby,  4  239;  25  L.  J.  C.  P.  79;  Favenc  v.  Bennett, 
M.  &  S.  566.  as  "  the  preraium  or  price  given  11  East,  36  ;  Pierson  v.  Scott,  47  L.  J.  Ch. 
by  the  principal  to  the  factor  for  a  guaran-  705 ;  26  W.  R.  796 ;  Story  on  Agency,  §  98. 
tee."  Disapproval  was  expressed  by  his  As  to  the  evidence  required  of  an  agent's 
Lordship  of  the  dicta  in  Grove  v,  Dubois,  1  authority  to  take  a  bill  in  payment,  see  Ho- 
T.  R.  112,  and  in  Houj^hton  r.  Matthews,  3  garth  v.  Wherley,  L.  R.  10  C.  P.  630. 
Bos.  &  P.  489.  See.  also,  Story  on  Agency,  *  L.  R.  1  Q.  B.  352;  35  L.  J.  Q.  B.  111. 
§33,  p.  36,  ed.  1882;  Hornby  v.  Lucy,  6  M.  ^11  Mod.  87.  And  see,  on  this  point, 
&  S.  166;  Couturier  v.  Hastie,  8  Ex.  40;  Bridges  v.  Garrett,  L.  R.  4  C.  P.  580;  re- 
Ex  parte  Whire,  6  Ch.  397 ;  S.  C.  in  H.  of  versed  in  Ex.  Ch.  L.  R.  5  C.  P.  451. 

L.  21  W.  R.  465. 
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§  745.  In  Raraazotti  v.  Bowring,^  the  facts  were  that  the  plaintiff, 
in  an  action  of  debt  for  wine  and  spirits  supplied  to  the  defendants, 
gave  evidence  that  he  was  the  owner  of  a  business  carried  on  under 
the  name  of  ^^  The  Continental  Wine  Company,"  and  that  the  goods 
had  been  delivered  by  that  company  to  the  defendants.  It  was 
proven,  however,  that  one  Nixon,  the  plaintiff's  son-in-law,  had  been 
employed  by  him  as  clerk  and  manager  in  the  business,  and  had  told 
the  defendants  that  the  business  was  his  own,  and  had  agreed  to  far- 
nish  the  goods  to  the  defendants  in  part  payment  of  a  debt  due  by 
Nixon  to  the  defendants.     The  goods  were  receipted  for  as  follows:  — 

18th  October,  1858. 

Mr.  Bowring.  —  Please  receive  twelve  bottles  Martell's  brandy. 

R.  A.  Abundell. 

From  the  Continental  Wine  Company.  J.  Ramazotti. 

Arundell,  who  signed  the  receipt,  was  one  of  the  defendants  in  the 
action.  Invoices  were  sent  for  other  goods,  not  containing  the  plain- 
tiff's name,  but  headed  "  The  Continental  Wine  Company,"  and  in 
one  the  words  "  J.  Nixon,  Manager,"  were  written  underneath.  The 
learned  Common  Serjeant  left  to  the  jury  the  question  whether  Nixon 
or  the  plaintiff  was  the  owner  of  the  business,  telling  them  that,  if 
Nixon  was  the  owner,  the  verdict  should  be  for  the  defendants,  but 
that,  if  the  plaintiff  was  the  owner,  he  was  entitled  to  recover.  The 
Court  held  this  a  misdirection,  Erie,  C.  J.,  saying  :  "  The  proper  ques- 
tion to  have  asked  the  jury  would  have  been,  whether  they  were  of 
opinion  that  the  plaintiff  had  enabled  Nixon  to  hold  himself  ont  as 
being  the  owner  of  these  goods,  and  whether  Nixon  did  in  fact  so  hold 
himself  out  to  the  defendants  as  such  owner.  Then,  if  the  jury  should 
find  that  such  was  the  case,  I  am  of  opinion  that  an  undisclosed  prin- 
cipal, adopting  the  contract  which  the  agent  has  so  made,  must  adopt 
it  in  omnibus^  and  take  it,  therefore,  subject  to  any  right  of  set-off 
which  may  exist."  The  learned  judges  all  intimated,  however,  that 
there  had  been  no  contract  of  sale  at  all,  that  the  goods  had  been  mis- 
appropriated by  the  agent,  and  that  the  plaintiff  might  have  recov- 
ered in  trover  for  the  tort,  but  that,  in  an  action  on  the  contract,  be 
was  bound  to  adopt  the  whole  contract.^ 

§  745  a.  In  Pratt  v.  Willey,^  it  appeared  that  the  defendant,  » 
tailor,  made  a  bargain  with  one  Surtees  to  furnish  him  clothes  on 
credit,  for  which  Surtees  agreed  to  furnish  the  defendant  on  credit 
coals,  which  he  represented  as  belonging  to  himself,  and  gave  a  card, 
on  which  was  vnritten,  "  Surtees,  coal  merchant,  &c."   The  coals  really 

1  7  C.  B.  N.  S.  851 ;  29  L.  J.  C.  P.  30.  Picrcy,  7  B.  &  S.  515 ;  Kx  parte  Dixon,  4 

2  See,  also,  Semensa  v.  Brinsley,  18  C.  B.     Ch.  D.  ISS,  C.  A. 
N.  S.  467 ;  84  L.  J.  C.  P.  161 ;  Drakeford  v.        •  2  C.  &  P.  350. 
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belonged  to  the  plaintiff,  who  had  employed  Surtees  as  his  agent  to 
sell  them,  and  when  the  coals  were  sent,  the  name  of  the  plaintiff  was 
an  the  tickets  as  the  seller.  On  these  facts,  Best,  C.  J.,  told  the  jury 
that  the  defendant  ought  to  have  made  inquiries  into  the  nature 
of  the  situation  of  Surtees,  and  should  not  have  dealt  with  him 
as  principal.  The  question  was  left  to  the  jury,  who  found  for  the 
plaintiff. 

§  746.  Where  the  purchaser  owes  more  than  one  debt  to  the  ven- 
dor, and  makes  a  payment,  it  is  his  right  to  apply,  or,  in  technical 
language,  appropriate,  the  payment  to  whichever  debt  he  pleases.  If 
the  vendor  is  unwilling  to  apply  it  to  the  debt  for  which  it  is  tendered, 
he  must  refuse  it,  and  stand  upon  his  rights,  as  given  to  him  by  law, 
whatever  they  may  be.  And  it  makes  no  difference  that  the  creditor 
may  say  he  will  not  accept  the  payment  as  offered,  if  he  actually  re- 
ceive it,  for  the  law  regards  what  he  does^  not  what  he  says.^  And  if 
money  be  received  by  the  creditor  on  account  of  the  debtor,  without 
the  latter's  knowledge,  the  right  of  the  debtor  to  appropriate  it  cannot 
be  affected  by  the  creditor's  attempt  to  apply  it  as  he  chooses  before 
the  debtor  has  an  opportunity  of  exercising  his  election.^ 

§  747.  The  debtor's  election  of  the  debt  to  which  he  applies  a  pay- 
ment may  be  shown  otherwise  than  by  express  words.  A  payment  of 
the  exact  amount  of  one  of  several  debts  was  said  by  Lord  Ellenbor- 
ough  *  to  be  "  irrefragable  evidence  "  to  show  that  the  payment  was 
intended  for  that  debt ;  and  in  the  same  case,  where  the  circumstances 
were  that  the  debtor  owed  one  debt  past  due,  and  another  not  yet 
due,  but  the  latter  was  guarantied  by  a  security  given  by  his  father^ 
in-law,  these  facts,  connected  with  proof  of  an  allowance  of  discount 
by  the  creditor  on  a  payment  made,  were  held  conclasive  to  show  that 
the  debtor  intended  to  favour  his  surety,  and  to  appropriate  the  pay- 
ment to  the  debt  not  yet  due. 

So  if  a  debtor  owe  a  sum  personally,  and  another  as  executor,  and 
make  a  general  payment,  he  will  be  presumed  to  have  intended  to  pay 
his  personal  debc.^ 

§  748.  Where  an  account  current  is  kept  between  parties,  as  a 
banking  account,  the  leading  case  is  Clayton's  case,^  in  which  Sir 
William  Grant,  the  Master  of  the  Rolls,  said :  ^<  There  is  no  room  for 
any  other  appropriation  than  that  which  arises  from  the  order  in  which 


^  Peters  v.  Anderson,  5  Tannt.  596 ;  Sim- 
son  V,  Ingham,  2  B.  &  C.  65  ;  Mills  v.  Fowkes, 
5  Bing.  N.  C.  455 ;  Croft  v.  Lumlej,  5  E.  & 
B.  648 ;  25  L.  J.  Q.  B.  73 ;  and  in  error,  27 
L.  J.  Q.  B.  821  ;  and  6  H.  L.  C.  672 ;  VTaller 
V.  Lacy,  1  M.  &  G.  54 ;  Jones  v,  Gretton,  8 
Ex.  773. 

»  Waller  v.  Lacy,  1  M.  &  G.  54. 

>  Marryatt  v.  White,  2  Starkie»  101.    See, 


also,  Shaw  v.  Picton,  4  B.  &  C.  715;  New- 
march  V.  Clay,  14  Eaat,  239 ;  Pinmer  v.  Long, 
1  Stark.  153;  Kirby  v,  Dnke  of  Marlbor- 
ough, 2  M.  &  S.  18 ;  Williams  v.  Bawlin. 
son,  3  Bing.  71. 

«  Goddard  v.  Cox,  2  Str.  1194. 

'^  1  MeriTale,  572,  608.  See,  also,  Brown 
V.  Adams,  4  Ch.  764 ;  Thompson  v.  Hndson, 
6  Ch.  720. 
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the  receipts  and  payments  take  place,  and  are  carried  into  the  account. 
Presumably  it  is  the  sum  first  paid  iu  that  is  first  drawn  out :  it  is  the 
first  item  on  the  debit  side  of  the  account  which  is  discharged  or  re- 
duced by  the  first  item  on  the  credit  side  ;  the  appropriation  is  made 
by  the  very  act  of  setting  the  two  items  against  each  other.  Upon 
that  principle  all  accounts  current  are  settled,  and  particularly  cash 
accounts."  This  case  was  followed  and  approved  in  Bodenham  o. 
Purchas ;  ^  but  although  the  rule  was  recognized  as  sound  in  Simson 
V,  Ingham,^  and  Henniker  v.  Wigg,^  it  was  held  that  the  circumstancefl 
of  the  case  may  afford  grounds  for  inferring  that  the  transactions  of 
the  parties  were  not  intended  to  come  under  the  general  rule.  As  an 
instance  of  which,  it  has  been  decided  that  when  a  trustee  pays  into  his 
private  account  at  a  bank  money  which  is  partly  his  own  and  partly 
trust  money,  it  is  to  be  inferred  that  he  intends  to  draw  against  his 
own  fund,  and  not  against  the  trust  fund,  and  this  inference  is  suffi- 
cient to  exclude  the  application  of  the  rule.^ 

In  Field  v.  Carr,^  the  Court  said  that  the  rule  had  been  adopted  in 
all  the  Courts  of  Westminster  Hall. 

The  cases  already  cited  on  this  point  also  establish  the  rule  that 
whenever  a  debtor  makes  a  payment  without  appropriating  it  expressly 
or  by  implication,  he  thereby  yields  to  his  creditor  the  right  of  elec- 
tion in  his  turn.  In  the  exercise  of  this  right,  the  creditor  may  apply 
the  payment  to  a  debt  which  he  could  not  recover  by  action  against 
the  defendant,  as  a  debt  barred  by  limitation,^  and  even  a  debt  of 
which  the  consideration  was  illegal,^  as  a  debt  contracted  in  violation 
of  the  Tippling  Acts.*^  But  if  no  appropriation  be  made  by  either 
party  in  a  case  where  there  ar6  two  debts,  one  legal  and  the  other  void 
for  illegality,  as  where  one  debt  was  for  goods  sold,  and  the  other  for 
money  lent  on  a  usurious  contract,  the  law  will  apply  the  payment  to 
the  legal  contract.^ 

§  749.  It  has  been  held,  however,  that  this  doctrine  will  not  apply 
in  cases  where  there  never  was  but  one  debt  between  the  parties,  as  in 
the  case  of  a  building  contract  with  a  corporation  not  competent  to 
contract  save  under  seal,  where  it  was  held  that  the  builder,  who  had 
supplied  extra  work  on  verbal  orders,  could  not  apply  any  of  the 
general  payments  to  the  discharge  of  his  claim  for  the  extra  work, 
that  not  being  a  debt  at  all  against  the  corporation,  either  equitable 
or  legal.^ 

1  2  B.  &  A.  S9;  see,  also,  Hooper  v.  Keay,  liams  v.  Griffith,  5  M.  &  W.  300;  Ashbj  v. 

1  Q.  B.  D.  178.  James,  II  M.  &  W.  542. 
'  2  B.  &  C.  65.  "f  Dawson  v.  RemnaDt,  6  Esp.  24,  approrvd 

•  4  Q.  B.  792.  See,  also,  Stoveld  v.  Eade,  in  Laycock  t;.  Pickles,  4  B.  &  S.  507 ;  39  L 
4  Bin^r.  154 ;  City  Discount  Co.  v.  McLean,  J.  Q.  B.  43 ;  Fhil|io(  v.  Jones,  2  A.  &  £.  41 ! 
L.  R.  9  C.  P.  692,  Ex.  Ch.  Crookshank  v.  Rose,  5  C.  &  P.  19 ;  S.  C  1 

«  In  re  Uallctt's  Estate,  13  Ch.  D.  696,  Mood.  &  R.  100. 

0.  A.  8  Wright  v.  Lain;?,  3  B.  &  C.  165. 

B  6  Bing.  13.  •  Lamprell  v.  Biilericay  Union,  3  Ex.  883. 

•  MillB  u.  Fowkes,  5  Bing.  N.  C.  455 ;  Wil- 
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It  was  held  by  the  King's  Bench,  in  Simson  v.  Ingham,^  that  cred- 
itors who  had  appropriated  a  payment  by  entries  in  account  in  their 
own  books^  they  being  the  bankers  of  the  debtor,  were  at  liberty  to 
change  the  appropriation  within  a  reasonable  time  if  they  had  not 
rendered  accounts  in  the  interval  to  the  debtor,  their  right  of  election 
not  being  determined  by  such  entry  till  communicated  to  the  debtor. 

It  follows  that,  if  the  creditor  has  appropriated  payments  by  entries 
in  account,  and  has  furnished  the  debtor  with  a  copy  of  the  account, 
his  right  of  election  is  gone.^ 

§  750.  In  a  case  where  the  buyer  had  bought  from  a  broker  two 
parcels  of  goods  belonging  to  different  principals,  and  had  made  a  pay- 
ment to  the  broker  on  account,  larger  than  either  debt,  but  not  suffi- 
cient to  pay  both,  without  any  specific  appropriation,  the  King's  Bench 
held,  that  on  the  insolvency  of  the  broker,  the  loss  must  be  borne 
proportion  ably  by  his  two  principals,  and  that  the  appropriation  must 
be  made  by  apportioning  the  payment  jpro  ratd  between  them  accord- 
ing to  the  amount  due  to  them  respectively,  leaving  to  each  a  claim 
against  the  buyer  for  the  unpaid  balance  of  the  price  of  his  own 
goods.* 

§  752.  In  America,  the  common  law  rule  is  reversed  in  some  of 
the  States,  and  in  Massachusetts,  Vermont,  Maine,  Arkansas,  Louisi- 
ana, Illinois,  Indiana,  Wisconsin,  and  Oregon,^  it  is  held  that  where 
a  promissory  note  or  bill  of  exchange  is  given  for  the  price  of  goods, 
it  is  primd  fade  an  absolute  payment,  though  the  presumption  may 
be  rebutted.*    But  see  po%t^  p.  699  et  seq. 

On  the  other  hand,  in  New  York  the  rule  seems  to  be  the  same  as 
in  England,  and  the  taking  of  the  debtor's  promissory  note  or  bill  of 
exchange  operates  only  to  suspend  the  right  of  action  until  the  matu- 
rity of  the  instrument,  and  successive  renewal  notes  are  held  to  be 
simply  extensions  from  date  to  date  of  the  time  of  payment.^  In 
California,  Pennsylvania,  and  West  Virginia,  a  promissory  note  or 
bill  of  exchange  will  not  be  regarded  as  absolute  payment  unless  it  be 
so  expressly  agreed.^  In  New  York  and  these  States,  as  in  England, 
the  creditor  cannot  recover  on  the  original  debt  without  giving  up 
the  negotiable  security,  or  proving  satisfactorily  that  it  has  been  lost 
or  destroyed.® 


1  2  B.  &  C.  65. 

«  Hooper  v.  Keay,  I  Q.  B.  D.  178. 

*  Favenc  v.  Bennett,  11  East,  36. 

^  Re  Clap,  2  Low.  at  p.  230 ;  Hatchins  i;. 
Olcutt,  4  Vt.  549 ;  Ward  v.  Boarne,  56  Maine, 
161;  Hunt  V.  Boyd,  2  Miller,  109;  Camp  v. 
Gullett,  2  English,  514  ;  Morrison  v.  Smith, 
81  Bl.  221  ;  Mehilber^  v.  Tucker,  24  Wis. 
607  ;  Matasee  v.  Hughes,  7  Oreg.  39. 

B  Story  on  Sales,  §  219,  ed.  1871,  where 
the  cases  are  cited. 

<  Jagger  Iron  Co.  v.  Walker,  76  N.  Y.  521, 


where  an  earlier  decision  of  the  Supreme 
Court  of  New  York,  Fisher  v.  Marvin,  47 
Barbour,  159,  is  expressly  overruled  by  the 
Court  of  Appeals. 

'  Brown  v.  Olmsted,  50  Cal.  162;  Hays 
V.  M'Clurg,  4  Watts  (Pennsylvania),  452; 
Poole  V.  Rice,  9  West  Virginia,  73. 

8  Jagger  Iron  Co.  v.  Walker,  ubi  supra; 
Hays  V.  M'Clurg,  ubi  supra.  The  judgment 
of  Huston,  J.,  in  this  latter  case,  is  well  worth 
perusal. 
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§  763.  By  the  French  Civil  Code,  Art.  1271,  it  is  declared  that 
"  novation  "  takes  place  "  when  a  debtor  contracts  towards  his  cred- 
itor a  new  debt  which  is  substituted  for  the  old  one  that  is  extin- 
guished." Novation  is  included  in  Ch.  V.  as  being  one  of  the  modes 
by  which  debts  become  extinct.  Under  this  article  and  the  Article 
1273,  which  provides  that  "  novation  is  not  presumed,  and  the  inten- 
tion to  novate  must  result  clearly  from  the  act,"  there  has  been  quite 
a  divergence  of  opinion  among  the  commentators  on  the  Code,  and  a 
conflict  in  the  judicial  decisions  as  to  the  effect  of  giving  a  negotiable 
instrument  for  the  price  of  goods  sold  where  the  vendor  has  given  an 
unqualified  receipt  for  the  price  ;  but  in  the  absence  of  an  unreserved 
and  unconditional  receipt,  all  agree  that  the  buyer's  obligation  to  pay 
the  price  is  not  novated.^ 

The  French  Code  gives  the  debtor  the  right  to  "  impute  "  a  pay- 
ment to  the  debt  that  he  chooses.  Art.  1253 ;  but  he  cannot  apply 
money  towards  payment  of  the  capital  of  a  debt  while  arrearages  of 
interest  are  due,  and  if  a  general  payment  is  made  on  a  debt  bearing 
interest,  the  excess  only,  after  satisfying  interest  already  due,  will  be 
appropriated  to  payment  of  the  capital.  Art.  1254.  And  where  no 
appropriation  is  made  at  the  time  of  payment,  the  law  applies  the 
money  to  that  debt,  amongst  such  as  are  past  due,  which  the  debtor 
is  most  interested  in  discharging  ;  but  to  a  debt  past  due  in  preference 
to  one  not  yet  due,  even  if  the  debtor  has  a  greater  interest  in  dis- 
charging the  latter  than  the  former :  if  the  debts  are  of  the  same 
nature,  the  appropriation  is  made  to  the  oldest ;  if  all  are  of  the  same 
nature  and  the  same  date,  the  appropriation  is  made  proportionably. 
The  creditor  is  never  allowed  to  elect  without  the  debtor's  assent 
Art.  1255. 

§  754.  The  law  of  tender  is  quite  different  on  the  Continent  from 
our  law.  There,  a  debtor  is  allowed  to  make  payment  to  his  creditor 
by  depositing  the  amount  which  he  admits  to  be  due  in  the  public 
treasury,  in  a  special  department,  termed  Caisse  des  Consignations. 
This  is  as  much  an  actual  payment  as  if  made  to  the  creditor  in  per- 
son, and  the  money  thus  deposited  bears  interest  at  a  rate  fixed  by  the 
state.  This  deposit  or  "  consignation  "  is  made  extra- judicially,  but 
the  debtor  must  cite  his  creditor  to  appear  at  the  public  treasury  at  a 
fixed  time,  and  notify  him  of  the  amount  he  is  about  to  deposit ;  and 
the  public  officer  draws  up  a  report  or  "  procds- verbal "  of  the  deposite, 
and  if  the  creditor  is  not  present,  sends  him  a  notice  to  come  and  with- 
draw it.  Cod.  Civ.  Arts.  1257  et  seq.  This  system  is  derived  from 
the  Roman  law,  in  which  the  word  **  obsignatio  "  had  the  same  mean- 
ing as  the  French  "  consignation." 

§  755.  The  ancient  civil  law  rules  bore  a  strong  resemblance  to 

^  See  the  cases  and  aathors  cited  and  compared  in  Sirej,  Code  Civ.  Annot^,  Art.  1271. 
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those  of  the  common  law,  in  regard  to  payment  and  tender.  When- 
ever the  sum  due  was  fixed,  and  the  date  of  the  payment  specified 
either  by  the  law  or  by  force  of  the  contract,  it  was  the  debtor's  duty 
to  pay  without  demand,^  according  to  the  maxim  that  in  such  cases, 
dies  interpellat  pro  homine ;  and  the  default  of  payment  was  said  to 
arise  ex  re?  But  in  all  other  cases,  a  demand  (interpellation  by  the 
creditor  was  necessary,  which  was  required  to  be  at  a  suitable  time 
and  place,  of  which  the  judge  (orprastor)  was  to  decide  in  case  of  dis- 
pute, and  the  default  in  payment  on  such  demand  was  said  to  arise  ex 
persona.^ 

On  the  refusal  of  the  creditor  to  receive  (creditoris  mora),  when 
the  debtor  made  a  tender  (oblatio),  the  discharge  of  the  debtor  took 
place  by  his  payment  of  the  debt  (obsignatio)  into  certain  public 
offices,  or  to  certain  ministers  of  public  worship :  ^^  Obsignatione  totius 
debits  pecuniae  solemniter  facta,  liberationem  contingere  manifestum 
est,"  the  obsignatio  being  made  in  sacratissimas  cedes,  or,  if  the  debtor 
preferred,  he  might  apply  to  the  prsBtor  to  name  the  place  of  de- 
posite.^ 

§  756.  And  payment  by  whomsoever  made  liberated  the  debtor. 
^^  Nee  tamen  interest  quis  solvat  utrum  ipse  qui  debet,  an  alius  pro  eo ; 
liberatur  enim  et  alio  solvente,  sive  sciente,  sive  ignorante  debitore  vel 
invito  solutio  fiat."  *  On  this  point  the  law  of  England  is  not  yet  set- 
tled, as  stated  by  Willes,  J.,  in  Cook  v.  Lister,®  and  the  rule  would 
rather  seem  to  be  that  payment  by  a  third  person,  a  stranger  to  the 
debtor,  without  his  knowledge,  would  not  discharge  the  debtor.*^ 

In  Walter  v,  James,^  Martin,  B.,  declared  the  true  rule  to  be,  that 
if  a  payment  be  made  by  a  stranger,  not  as  making  a  gift  for  the  ben- 
efit of  the  debtor,  but  as  an  agent  who  intended  to  claim  reimburse- 
ment, —  though  without  authority  from  the  debtor  at  the  time  of  pay- 
ment,—  it  is  competent  for  the  creditor  and  the  agent  to  annul  the 
payment  at  any  time  before  ratification  by  the  debtor,  and  thus  to 
prevent  his  discharge. 

§  757.  Mr.  Smith,  in  his  book  on  Mercantile  Law,^  also  calls  atten- 
tion to  the  very  singular  sham  or  imaginary  payment  used  in  Rome  — 
as  a  substitute  for  a  common  law  release  —  known  as  acceptilatio. 
^^  Est  acceptilatio  imaginaria  solutio.  Quod  enim  ex  verborum  obliga- 
tione  Titio  debetur,  si  id  velit  Titius  remittere,  poterit  sic   fieri,  ut 

1  Dig.  13.    3  de  Condict.  Trit.  4,  Gains :  ^  Inst.  lib.  3,  tit.  29,  1. 

19.    I  de  Act.  Emp.  et  Vend.  47,  Paul :  45.  «  13  C.  B.  N.  S.  543  ;   32    L.  J.   C.  P. 

1  de  Verb.  obi.  114,  Ulp. :  Code  4.  49  de  Act.  1 21 . 

Empt.  12,  Const  Jostin.  7  See  Belshaw  v,  Bnsh,  U'C  B.  191 ;   22 

^  Dig.  40.  5.  de  Fidei-com.  libert.  26,  §  1,  L.  J.  C.  P.  24  ;  Simpson  v.  Eggington,  10  Ex. 

Ulp. :  22.  32.  Marctan.  845  ;  24  L.  J.  Ex.  312 ;  Lncas  v.  Wilkinson, 

s  Dig.  40.  5.  de  Fidei-com.  libert  26,  §  1,  26  L.  J.  Ex.  13  ;  1  H.  &  N.  420. 

Ulp. :  22.  32.  Marcian.  ^  l.  R.  6  Ex.  124,  at  p.  128. 

A  Cod.  4. 32.  de  Usnris,  19, Const  Philipp. :  *  Page  535.  note  {e),  ed.  1877. 
8.  48.    de  Solution.  9,  Const  DiocL  et  Max. 
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patiatur  haec  verba  debitorem  dicere :  quod  ego  tihi  promisi^  habe$  ne 
acceptum  f  et  Titius  respondent,  habeo.  Quo  geiiere  ut  dixinius  tan- 
tum  exsolvantur  obligationes  quas  ex  verbis  consistunt,  non  etiam 
caeterse.  Consentaneum  enim  visum  est,  verbis  factum  obligationem, 
aliis  posse  dissolvi."  ^  The  learned  author  adds  that,  though  this  sort 
of  sham  payment  was  applicable  only  to  a  debt  due  by  express  con- 
tract, '^  an  acute  person,"  called  Gall  us  Aquilius,  devised  a  means  of 
converting  all  other  contracts  into  express  contracts  to  pay  money, 
and  then  get  rid  of  them  by  the  acceptilatio,  a  device,  termed,  in  honour 
of  its  inventor,  the  Aquiliana  stipulatio.  This  statement  is  quite  ae> 
carate,  the  Aquilian  stipulation  being  recognized  in  the  Institutes  of 
Justinian.^  This  "  acute  person  "  was  a  very  eminent  lawyer,  the  col- 
league in  the  prsetorship,  and  friend  of  Cicero  (collega  et  familiaris 
meus),'  and  of  great  authority  among  the  jurisconsults  of  his  day, 
*^  Ex  quibus,  Galium  maxime  auctoritatis  apud  populam  fuisse  ;^  es- 
pecially for  his  ingenuity  in  devising  means  of  evading  the  strict 
rigour  of  the  Roman  law,  —  which  was  quite  as  technical  as  the  com- 
mon law  ever  was,  —  and  of  tempering  it  with  equitable  principles 
and  remedies.^ 


AMERICAN  NOTE. 
Payment. 


§§  706-757.  The  first  duty  of  a  buyer  is. to  make  payment;  and  nnlen 
time  is  expressly  or  impliedly  given,  he  is  not  entitled  to  possession  withoot 
payment.  Bot  if  by  contract,  usage,  or  former  dealing  between  the  particalar 
parties,  he  is  allowed  credit,  he  has  the  right  of  immediate  possession,  anless 
the  same  be  expressly  reserved  by  the  seller,  which  indeed  may  be,  although 
credit  be  given.  If  credit  was  allowed,  it  is  the  debtor's  duty,  at  the  expin- 
tion  thereof,  and  without  waiting  for  a  demand,  to  search  out  his  creditor  and 
positively  offer  payment.  Payment  involves  the  act  of  both  parties.  It  is  no 
payment  for  a  debtor  to  voluntarily  deposit  the  amount  of  the  debt  in  a  bank, 
in  the  creditor's  name,  without  his  authority.  The  latter  is  not  bound  to  send 
for  it,  or  draw  it  out ;  and  unless  he  assents  to  it,  or  ratifies  the  transaction,  tbe 
money  is  at  the  risk  of  the  debtor.  Freeholders  v,  Thomas,  20  N.  J.  Eq.  39. 
A  creditor  is  not  bound  to  accept  money,  even  if  it  be  sent  him  by  the  debtor. 
The  debtor  could  not  plead  such  an  act  as  *^  payment,"  unless  it  he  accepted, 
though  he  might  rely  on  it  as  a  tender.  Sweet  v.  Titus,  67  Barb.  327 ; 
Kingston  Bank  v.  Gay,  19  Barb.  459  ;  Edgerton  v.  Hodge,  41  Vt.  676. 

1.  Payment  in  Ca«h.  At  the  present  time  the  only  legHlized  means  of 
payment  are  United  States  gold  coins  and  silver  dollars  for  any  amount; 
smaller  silver  coins  up  to  ten  dollars ;  minor  coins  up  to  twenty-five  cents ; 

1  Inst.  3.  30.  I.  *  Dig.  1.  2.  de  Orig.  Jnr.  2,  §  42,  Pomp. 

*  Lib.  3.  29.  2.  '  See,  for  another  exAinple,  Dig.  2S.  2. 29. 

*  De  Officiis,  lib.  3,  §  14.  pr.  f.  Scievola. 
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United  States  treasury  Dotes  for  aoy  amooDt ;  but  not  foreign  coin,  nor  <'  trade 
dollars,"  nor  ''silver  certificates,"  except  for  customs,  taxes,  and  all  public  dues; 
nor  national  bank-notes,  save  for  particular  purposes.  But  according  to  the 
doctrine  advanced  in  the  late  case  of  Juilliard  v.  Greenman,  110  U.  S.  421,  it 
is  in  the  power  of  Ck)ngress  at  any  time,  in  peace  or  in  war,  to  make  any  sub- 
stance, even  leather  or  ragR,  a  legal  payment,  even  for  debts  contracted  when 
gold  was  the  only  circulating  medium  in  the  known  world.  Whereas,  had  the 
parties  taken  the  precaution  to  insert  in  their  contract,  ^  payable  in  gold," 
nothing  but  gold  could  be  made  by  law  a  valid  payment  of  the  debt.  If  no 
payment  is  made  in  such  cases,  a  special  judgment  is  rendered  in  a  suit  on 
such  contract ''  to  be  paid  in  gold  coin."  Bronson  v.  Rodes,  7  Wall.  229  ;  lb. 
258;  Trebilcock  v.  Wilson,  12  Wall.  687;  Independent  Ins.  Co.  r.  Thomas, 
104  Mass.  192;  Warren  v.  Franklin  Ins.  Co.  lb.  518;  Stark  v.  Coffin,  105 
Mass.  334;  Currier  v,  Davis,  111  Mass.  480.  But  whatever  be  the  legal 
tender  of  the  country  at  the  time,  whether  gold  and  silver  only,  as  formerly,  or 
paper  also  as  now,  a  creditor  will  always  be  sustained  in  his  strict  right  to 
demand  payment  in  the  legal  currency,  notwithstanding  it  be  an  unexpected 
exercise  of  his  right,  and  not  in  conformity  with  the  custom  between  parties 
in  such  relations.  The  law  recognizes  no  usage  binding  upon  any  person 
contrary  thereto.  Lord  v.  Burbank,  18  Me.  178,  where  an  attorney  who 
had  collected  a  claim  io  current  bank-bills  was  obliged  to  pay  the  creditor  in 
specie. 

2.  Payment  in  Counterfeit  or  worthless  Bills.  A  payment  and 
receipt  of  counterfeit  or  forged  bills,  or  bank-notes,  or  personal  notes,  is  no 
valid  payment.  There  is  a  mistake  of  fact  as  to  the  species  or  kind  of  the 
thing  given  in  payment.  It  is  not  money  at  all ;  and  there  being  an  implied 
warranty  by  the  payer  that  such  bills  are  genuine,  he  is  liable  to  have  them 
returned,  and  to  pay  again,  even  though  the  payment  was  honestly  made  in 
the  first  instance.  Marklev.  Hatfield,  2  Johns.  455  (1807),  the  leading  case 
in  America;  Young  v.  Adams,  6  Mass.  182;  Eagle  Bank  v.  Smith,  5  Conn. 
71 ;  Hargrave  v.  Dusenberry,  2  Hawks,  326  ;  Goodrich  v.  Tracy,  43  Vt.  314 ; 
Semmes  v.  Wilson,  5  Cranch  C.  C.  285 ;  Emerine  v.  O'Brien,  36  Ohio  St. 
496 ;  Baker  r.  Bonesteel,  2  Hilt.  397 ;  Ritter  v.  Singmaster,  73  Penn.  St. 
400 ;  Ramsdale  v.  Horton,  3  Penn.  St.  330.  An  agent,  therefore,  who  inno- 
cently takes  counterfeit  money  in  payment  must  pay  his  principal  in  legal 
money.  United  States  v.  Morgan,  11  How.  154.  And  counterfeit  or  forged 
bills,  being  entirely  worthless,  need  not,  it  seems,  be  returned  previous  to  com- 
mencing an  action  for  the  price  of  the  goods.  It  would  be  in  some  tribunals 
quite  sufficient  to  tender  them  back  at  the  trial,  even  if  that  were  necessary. 
Brewster  v.  Burnett,  125  Mass.  68;  Kent  v.  Bornstein,  12  Allen,  342. 
Though  some  decisions  hold  that  the  receiver  of  counterfeit  bills  must  use  due 
diligence  to  ascertain  the  character  of  the  paper,  and  either  return  it  or  notify 
the  other  party ;  otherwise  it  is  a  valid  payment.  Atwood  v.  Cornwall,  28 
Mich.  342  ;  Wingate  v.  'Neidlinger,  50  Ind.  526 ;  Samuels  v.  King,  lb.  527  ; 
Pindall  v.  Northwestern  Bank,  7  Leigh,  617,  well  considered ;  Bank  v.  Ste- 
venson, 51  Ind.  594;  Thomas  v.  Todd,  6  Hill,  340;  Simms  v.  Clarke,  11  111. 
137 ;  Kenny  v.  First  Nat.  Bank,  50  Barb.  114;  Crucier  v,  Pennock,  14  S.  & 
R.  51,  a  case  of  spurious  coin.     The  question  of  reasonable  time  being  for  the 
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jury.  Burrill  v.  Watertown  Bank,  51  Barb.  165.  Bat  payment  ia  genuine 
bank-bills,  which,  because  of  the  failure  of  the  bank,  are  comparatively  worth- 
less, or  are  circulating  at  a  great  discount,  should  upon  principle  be  considered 
a  valid  payment  at  their  received  value.  If  honestly  made,  the  receiver  ahoold 
be  held  to  take  his  risk.  There  is  no  warranty  of  value  in  such  cases.  Tlie 
mistake  is  one  as  to  quality  and  vo/ue  of  the  article  given  and  received,  and 
not  as  to  the  kind  or  species ;  and  such  mistakes  do  not  generally  avoid  an  other- 
wise legal  transaction.  This  view  is  supported  by  Young  v.  Adams,  6  Mass. 
185,  Sewall,  J. ;  Bayard  v.  Shunk,  1  WaUs  &  Serg.  92  (1841),  a  valuable 
case;  Lowrey  v.  Murrell,  2  Porter,  280;  Scruggs  v.  Gass,  8  Yerg.  175; 
Ware  v.  Street,  2  Head,  609  ;  Edmunds  v.  Digges,  1  GratU  359 ;  Corbit  v. 
Bank  of  Smyrna,  2  Harr.  235.  But  this  is  not  uniformly  assented  to.  In- 
deed, the  preponderance  is  the  other  way.  Light  body  v,  Ontario  Bank,  11 
Wend.  9 ;  13  lb.  101 ;  Wainright  v.  Webster,  11  Vt.  676  ;  Benedict  v.  Field, 
4  Duer,  162  ;  Townsends  v.  Bank  of  Bacine,  7  Wise.  185  ;  Fogg  v.  Sawyer, 
9  N.  H.  365 ;  Frontier  Bank  v.  Morse,  22  Me.  88 ;  Harley  v.  Thornton,  2 
Hill  (S.  C.)  509 ;  Roberts  v.  Fisher,  43  N.  Y.  159 ;  Westfall  v.  Braley,  10 
Ohio  St  188;  Harris  t;.  Hanover  Nat'l  Bank,  15  Fed.  Rep.  786;  Magee  r. 
Carmack,  13  111.  289 ;  Honore  t;.  Colmesnil,  I  J.  J.  Marsh,  523 ;  Aldrich  v. 
Jackson,  5  R.  I.  218.  And  see  99  Mass.  200,  Chapman,  C.  J. ;  100  lb.  424, 
Foster,  J.  Whether  payment  in  "  Confederate  "  money  is  valid  or  not,  the 
authorities  are  not  agreed.  It  was  held  good  in  Piegzar  v.  Twohig,  37  Tex. 
225 ;  Douglas  t;.  Neil,  7  Heisk.  437.  But  this  last  was  payment  of  a  judgment 
to  a  clerk  of  the  court  for  the  party  in  interest  The  same  court  held  that  t 
mere  agent  has  not  authority  to  receive  payment  in  Confederate  money,  unless 
specially  authorized.  King  v.  Fleece,  7  Heisk.  273.  In  Turner  v.  Collier,  4 
Heisk.  89  ;  Atkins  t;.  Mooney,  1  Phillips  Law  (N.  C),  32  ;  Emerson  v.  Mol- 
lett,  1  Phillips  £q.  236  ;  Boyd  v.  Sales,  39  Ga.  72,  it  was  also  held  that  pay- 
ment to  a  sheriff,  on  execution,  of  Confederate  money,  when  it  was  commonly 
current  in  the  community,  was  so  far  valid  as  to  exonerate  him  for  liability  to 
the  party  in  interest. 

3.  Payment  by  Check  or  Draft.  Some  states  hold  the  buyer's  negoti' 
able  check  to  be  primd  facie  payment,  though  conditionally  so ;  and  if  the 
debtor  has  no  funds  in  the  drawee's  hands  to  meet  the  check,  or  draws  them 
out  before  a  reasonable  time  elapses  in  which  to  pr^ent  the  check,  the  same 
fails  to  be  a  payment,  and  the  creditor  may  resort  to  his  original  cause  of  action. 
Broughton  v.  Silloway,  114  Mass.  71.  But  if  sufficient  funds  are  on  hand  at 
the  time,  and  the  payee  of  the  check  neglect  for  an  unreasonable  time  to  pre- 
sent the  check,  and  the  drawee  fails,  the  loss  is  on  the  creditor,  and,  the  check 
having  operated  as  payment,  he  cannot  recover  on  his  original  claim.  Taylor 
v.  Wilson,  11  Met  44 ;  Barnard  v.  Graves,  16  Pick.  41  ;  Hodgson  v.  Barrett, 
33  Ohio  St.  63  ;  Cushman  v.  Libbey,  15  Gray,  358  ;  Syracuse,  &c  R.  B.  v. 
Collins,  3  Lans.  33,  and  cases  cited ;  Getchell  v.  Chase,  124  Mass.  366 ;  War- 
riner  v.  The  People,  74  111.  346 ;  Thayer  v.  Peck.  96  lb.  367  ;  Mclntyre  r. 
Kennedy,  29  Penn.  St.  448 ;  Weddigen  t;.  Boston  Electric,  &c  Co.  100  Mass. 
422.  Some  courts  apparently  do  not  give  a  check  quite  the  efiect  of  even 
primd  facie  payment,  and  they  allow  the  creditor  to  recover  on  the  original 
cause  of  action,  unless  the  debtor  can  show  that  the  check  has  been  paid,  or 
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that  a  loss  has  been  sustained  by  a  failure  of  the  creditor  to  present  the  check 
in  a  reasonable  time  for  payment :  the  duty  of  proving  payment  being  on  a 
debtor,  they  say  he  must  make  it  out.  Bradford  t;.  Fox,  38  N.  Y.  289 ;  Sweet 
V.  Titus,  67  Barb.  327 ;  Eerneyer  v.  Newbt,  14  Kans.  164 ',  Phillips  v.  Bui- 
lard,  58  6a.  256.  See  Smith  v.  Miller,  43  N.  Y.  171 ;  De  Yampert  v.  Brown, 
28  Ark.  166;  Thompson  r.  Bank,  82  N.  Y.  1  ;  Mordis  v.  Kennedy,  23  Eans. 
408  ;  Freeholders  of  Middlesex  v.  Thomas,  20  N.  J.  Eq.  39.  Of  course  the 
parties  may  agree  that  a  check  shall  be  an  absolute  payment,  which  is  always 
a  question  for  the  jury.  Blair  v.  Wilson,  28  Gratt.  165.  Unreasonable  delay 
in  returning  a  check  may  make  it  equal  to  payment  Redpath  v,  Kolfage,  16 
Up.  Can.  Q.  B.  433 ;  Smith  v.  MiUer,  43  N.  Y.  171 ;  Mehlberg  v.  Tisher,  24 
Wise.  607. 

4.  Payment  by  Note  or  Bill.  In  some  states  a  negotiable  bill  or  note 
given  by  a  debtor  to  his  creditor  for  the  amount  of  a  preexisting  simple  contract 
debt  is  primd  facie  deemed  a  payment  or  satisfaction  of  the  debt.  This  pre- 
sumption is  founded  upon  the  consideration  that  when  a  negotiable  note  has 
been  given,  even  if  it  has  not  been  negotiated,  it  is  equally  convenient  for  the 
creditor  (and  generally  more  so)  to  sue  upon  the  note  as  upon  the  original 
claim,  and  so  there  is  no  reason  for  considering  the  original  simple  contract  as 
still  subsisting  and  in  force.  But  this  is  a  presumption  of  fact  merely,  and  not 
of  law,  and  may  easily  be  rebutted  and  controlled  by  evidence  that  such  was 
not  the  intention  of  the  parties.  If,  therefore,  it  appears  that  it  would  be  more 
advantageous  for  the  creditor  to  retain  his  original  claim,  as  when  that  was 
secured  by  collateral  or  by  the  name  of  some  third  party,  which  security  would 
not  in  terms  apply  to  the  new  note,  this  is  sufficient  to  warrant  the  inference 
that  the  creditor  did  not  intend  to  take  an  unsecured  note  in  place  of  a  prior 
secured  claim.  And  it  is  always  a  question  for  the  jury  whether  the  circum- 
stances rebut  the  primd  facie  presumption  of  payment.  This  is  believed  to 
be  the  law  of  Ma^^sachusetts,  Maine,  Vermont,  Indiana,  and  Louisiana. 

Massachusetts.  Butts  v.  Dean,  2  Met  76 ;  House  v.  Alexander,  2  Met 
157 ;  Curtis  v.  Hubbard,  9  Met.  328 ;  Melledge  v,  Boston  Iron  Co.  5  Cush. 
170;  Connecticut  Trust  Co.  v,  Melendy,  119  Mass.  449  ;  Dodge  v.  Emerson, 
131  lb.  467. 

Maine.  Descadillas  t;.  Harris,  3  Greenl.  298  ;  Fowler  v.  Ludwig,  34  Me. 
455  ;  Kidder  t^.  Enox,  48  Me.  551  ;  Paine  v.  Dwinell,  53  Me.  52  ;  Ward  v. 
Boare,  56  Me.  161 ;  Mehan  v,  Thompson,  71  Me.  492;  Bunker  v.  Barron,  3 
New  Eng.  R.  597  (1887). 

Vermont.  Hutchins  v.  Olcutt,  4  Vt  549  ;  Wait  v.  Brewster,  31  Vt  516; 
Arnold  v,  Sprague,  34  Yt.  402 ;  Welmet  t;.  Mississquoi  Lime  Co.  46  Yt.  458. 
Indiana.  Gaskin  v.  Wells,  15  Ind.  253 ;  Jewett  v.  Pleak,  43  lb.  368 ; 
Maxwell  v.  Day,  45  lb.  509 ;  HUl  v.  Sloan,  69  Ind.  181 ;  Schneider  v.  Eolt- 
hoff,  lb.  568;  Smith  v.  Bettger,  68  lb.  254;  Teal  t;.  Spangler,  72  lb.  380; 
Krutsinger  v.  Brown,  lb.  466. 

Louisiana.     Hunt  v.  Boyd,  2  La.  109. 

On  the  other  hand,  the  law  of  most  of  the  states  is  slightly  different ;  inas- 
much as  it  is  generally  held  that  no  presumption  exists,  even  of  fact ;  and 
that  the  note  will  not  be  deemed  payment  unless  it  be  affirmatively  proved  by 
the  evidence  that  such  was  the  understanding  of  >  the  parties ;  and  without  any 
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such  evidence  the  creditor  could  recover  upon  the  original  cause  of  action  bj 
simply  returning  the  note  at  the  trial,  or  before  judgment  on  the  account  In 
the  following  states  the  taking  of  a  bill  or  note  for  a  preexisting  debt  is  not 
payment,  unless  it  he  positively  so  agreed  ;  and  the  original  cause  of  aedon 
could  still  be  the  foundation  of  an  action  upon  a  return  of  the  note  unpaid. 

Alabama.  Myatts  v.  Bell,  41  Ala.  222 ;  Marshall  v.  Marshall,  42  Alt. 
149  ;  Day  v,  Thompson,  65  Ala.  269. 

Arkansas.  Costar  v.  Davies,  8  Ark.  213  ;  Brugman  v,  McGuire,  32  lb. 
733. 

California.  Brewster  v.  Bours,  8  Cal.  506  ;  Griffith  v.  Grogan,  12  Oil. 
321 ;  Smith  v,  Owens,  21  Cal.  11  ;  Welch  v.  Allington,  23  lb.  322;  Brown 
v.  Olmsted,  50  lb.  162. 

Conn KCTi CUT.  Dougal  v,  Cowles,  6  Day,  511 ;  Bill  v.  Porter,  9  Cobh. 
23 ;  Clark  v.  Savage,  20  lb.  258. 

Florida.     May  v.  Gamble,  14  Fla.  467. 

Illinois.  Archibald  v.  Argall,  53  111.  307;  Morrison  r.  Smith,  81  IK 
221 ;  Wilhelm  v,  Schmidt,  84  lb.  183 ;  Walsh  v.  Lennon,  98  lb.  27 ;  Eappes 
V,  White  Hard  Wood  Lumber  Co.  1  Bradw.  280. 

Iowa.  Logan  v,  Atlex,  7  Iowa,  77;  McLaren  v.  Hall,  26  lb.  297;  Ed- 
wai-ds  V.  Trulock,  37  lb.  244;  Farwell  v.  Grier,  38  lb.  83. 

Maryland.  Glenn  v.  Smith,  2  Gill  &  J.  493 ;  Berry  v.  Griffin,  10  Hd. 
27 ;  Morrison  v.  Welty,  18  lb.  169 ;  Haines  t^.  Pearce,  41  lb.  22L 

Michigan.  Breitung  v,  Lindauer,  37  Mich.  217 ;  Case  v.  Seass,  44  IK 
195 ;  Brown  v.  Dunckel,  46  lb.  29. 

MississiPPL  Guion  v,  Doherty,  43  Miss.  538 ;  Lear  v,  Friedlaoder,  45 
lb.  559  ;  Partee  v,  Bedford,  51  lb.  84 ;  Wadlington  v.  Covert,  61  lb.  631. 

MissocKL  Appleton  v,  Kennon,  19  Mo.  637 ;  McMurray  v.  Taylor,  30 
lb.  263  ;  Howanl  v,  Jones,  33  lb.  583 ;  Leabo  v.  Goode,  67  lb.  126 ;  Hngbes 
V.  Israel,  73  lb.  538. 

Nebraska.     Young  v.  Hibbs,  5  Neb.  433. 

New  Hampshire.  Jaffrey  v.  Cornish,  10  N.  H.  505  ;  Johnson  v.  Clea?es, 
15  N.  H.  332  ;  Foster  v.  Hill,  36  lb.  526. 

New  Jerset.  Freeholders  of  Middlesex  v.  Thomas,  20  N.  J.  £q.  39 ; 
Ayers  v.  Van  Lien,  5  N.  J.  L.  765. 

New' York.  Hughes  v.  Wheeler,  8  Cow.  77  ;  Tobey  p.  Barber,  5  Johns. 
68;  Schermerhorn  v,  Loines,  7  lb.  313  ;  Gregory  v.  Thomas,  20  Wend.  17; 
Cole  v.  Sackett,  1  Hill,  516 ;  Waydell  v.  Luer,  5  lb.  448 ;  Vail  v.  Foster,  4 
N.  Y.  312;  Geller  t;.  Seixas,  4  Abb.  Pr.  103;  Smith  v.  Ryan,  66  lb.  352; 
Parrott  V.  Colby,  6  Hun,  55;  71  N.  Y.  597;  Thomson  v.  British  No.  Am. 
Bank,  82  lb.  1  ;  National  Bank  of  Newburgh  v.  Bigler,  83  lb.  51 ;  Feldmso 
V.  Beier,  78  N.  Y.  293 ;  Jagger  Iron  Co.  v.  Walker,  76  N.  Y.  521. 

North  Carolina.  Spear  v.  Atkinson,  1  Ired.  L.  262  ;  Gordon  r.  Price, 
10  lb.  385. 

Ohio.  Merrick  v.  Boury,  4  Ohio  St  60  ;  Sutliff  v.  Atwood,  15  lb.  186; 
Emerine  v.  O'Brien,  36  lb.  491. 

Oregon.     Matasce  v.  Hughes,  7  Oregon,  39. 

Pennsylvania.  McGinn  v.  Holmes,  2  Watts,  121 ;  Weakley  v.  Bella,  9 
Watts,  273 ;  Leas  v.  James,  10  S.  '&  B.  307 ;  Mclntyre  v.  Kennedy,  29  Penn. 
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St  448 ;  Brown  v.  Scott,  51  lb.  357 ;  League  v.  Waring,  85  lb.  244 ;  Hun- 
ter V.  Moue,  98  lb.  13. 

Rhode  Island.  Sweet  v.  James,  2  R.  I.  270 ;  Wheeler  v.  Schroeder,  4 
lb.  383 ;  Wilbur  v.  Jernegan,  11  lb.  113  ;  Nightingale  v.  Chafee,  11  lb.  609. 

South  Carolina.  Watson  v.  Owens,  1  Rich.  L.  Ill;  Kelsey  v.  Rosbo- 
rough,  2  lb.  241 ;  Bank  v.  Bobo,  9  lb.  31 ;  Mars  v.  Conner,  9  S.  C.  70. 

Texas.     McNeil  v.  McCarnley,  6  Tex.  163. 

Virginia.  McCluny  v.  Jackson,  6  Gratt  96 ;  Lewis  v,  Davisson,  29  lb. 
216.  ^ 

West  Virginia.  Poole  r.  Rice,  9  W.  Va.  73 ;  Dunlap  t;.  Shanklin,  10 
lb.  662 ;  Feamster  t;.  Withrow,  12  lb.  644. 

Wisconsin.  Eastman  v.  Porter,  14  Wise.  39 ;  Ford  v.  Mitchell,  15  lb. 
308 ;  Liudsey  v,  McClelland,  18  lb.  481  ;  Mehlberg  v.  Tisher,  24  lb.  607 ; 
Paine  v.  Voorhees,  26  lb.  526 ;  Matteson  v.  Ellsworth,  33  lb.  488. 

5.  Payment  by  Third  Person's  note.  In  some  states  a  third  person's 
negotiable  note  for  a  preexisting  debt  is  also  prima  facie  evidence  of  pay- 
ment, sufficient  where  there  is  nothing  to  defeat  the  inference,  or  show  that 
such  was  not  the  intention  of  the  parties.  Ely  v.  James,  123  Mass.  37.  But 
here  again  the  law  of  most  stales  requires  positive  proof  that  the  third  per- 
son's note  was  agreed  to  be  received  in  final  payment,  before  it  can  have  that 
efiEect,  or  prevent  the  creditor  from  resorting  to  his  original  cause  of  action. 
The  note  is  considered  merely  conditional  security,  and  if  not  paid  has  no 
effect,  even  though  a  receipt  in  full  was  given  upon  delivery  of  the  note.  John- 
son V,  Weed,  9  Johns.  310;  Vail  v.  Foster,  4  Comst.  312.  But,  if  so  agreed, 
it  is  a  final  payment  whether  itself  be  paid  at  maturity  or  not.  Conkling  t;. 
King,  10  N.  Y.  440 ;  N.  Y,  State  Bank  v,  Fletcher,  5  Wend.  85  ;  Noel  v. 
Murray,  13  N.  Y.  167  ;  Wise  v.  Chase,  43  N.  Y.  159 ;  Torray  v.  Hadley,  27 
Barb.  192. 

The  note  of  a  third  person  which  is  absolutely  void,  as  for  incompetency  of 
maker.  Little  t^.  American  Co.  67  Ind.  67,  or  for  usury,  Cook  v.  Barnes,  36 
N.  Y.  520 ;  Gerwig  v.  Sitterly,  56  N.  Y.  214,  is  not  a  valid  payment  so  as  to 
prevent  a  recovery  on  the  original  claim. 

Upon  a  somewhat  similar  view  it  was  held  in  Benedict  v,  Fiel(L  16  N.  Y. 
595,  that  if  a  vendor  agrees  to  take  in  payment  at  a  future  day  the  notes  of 
a  third  person  who  is  at  the  time  solvent,  but  who  becomes  insolvent  before 
the  time  of  payment  arrives,  the  vendor  is  not  bound  to  take  such  notes,  or  de- 
liver the  goods  without  other  payment.  See,  also,  Roget  v.  Merritt,  2  Caines, 
117;  Roberts  v.  Fisher,  43  N.  Y.  159.  But  Bicknall  t;.  Waterman,  5  R,  I. 
43,  is  directly  opposite,  and  is  better  supported  by  the  analogies  of  the  law. 

6.  Payment  in  Specific  Articles.  If,  by  agreement,  payment,  is  to  be 
made  in  specific  articles,  they  must  be  actually  tendered  within  or  at  the  speci- 
fied time,  or  within  a  reasonable  time  if  none  be  specified  ;  otherwise  the  debt 
becomes  payable  in  cash.  The  creditor  is  not  compelled  to  sue  on  the  special 
contract  to  deliver  the  stipulated  articles,  but  may  sue  for  the  goods  sold  and 
delivered,  and  recover  the  amount  as  if  the  sale  was  originally  for  cash.  The 
contract  is  popularly  said  to  have  '*  run  into  money.''  Perry  v.  Smith,  22  Vt. 
301 ;  Roberts  v.  Beatty,  2  Pen.  <&  Watts,  63 ;  Church  v.  Feterow,  lb.  301 ; 
Stone  V.  JNichols,  43  Micb.  16. 
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If  A.  agrees  to  pay  B.  a  stated  sum  (as  $40),  the  same  to  be  paid  in  certain 
specified  articles,  and  neglects  to  deliver  the  articles  at  the  time  stated,  it  is  an 
interesting  question  whether  B.  can  recover  as  damages  the  market  valoe  of 
the  specified  articles  at  the  time  and  place  where  they  were  to  be  delivered,  or 
only  the  $40  and  interest  thereon.  The  latter  was  held  in  the  case  of  Hey- 
wood  v.  Hey  wood,  42  Me.  229.  And  see  Brooks  v,  Hubbard,  3  Conn.  58 ; 
Smith  V.  Smith,  2  Johns.  253 ;  Trowbridge  v.  Holcomb,  4  Ohio  St.  38 ;  Cleve- 
land R.  R.  Co.  V.  Kelley,  5  Ohio  St.  180 ;  Pinney  v.  Gleason,  5  Wend.  393. 

Other  courts  have  taken  a  different  view.  \  Mason  v.  Phillips,  Add.  846; 
Edgar  v.  Boies,  1 1  Serg.  &  Rawle,  445  ;  Clark  v.  Pinney,  7  Cow.  681 ;  and 
the  dissenting  opinion  of  Rice,  J.,  in  42  Me.  235. 

7.  Payment  by  Set-off.  A  ^  sale  '*  ordinarily  implies  payment  in  money, 
and  the  buyer  has  not  a  right  to  keep  the  goods,  and  apply  the  price  thereof 
on  a  counter-claim  he  has  against  the  seller.  If  he  attempt  to  do  so  witboat 
the  consent  of  the  seller,  the  latter  may  retake  the  goods,  either  on  the  ground 
of  fraud  in  the  buyer,  or  because  he  never  agreed  to  sell  the  goods  in  payment 
of  his  own  debt,  and  so  the  minds  of  the  parties  never  met.  Wabash  Elevator 
Co.  V.  First  National  Bank,  23  Ohio  St.  311.  And  see  Allen  v.  Hartfield,  76 
111.  358. 

8.  Payment  by  Mcdl.  If  payment  be  expressly  or  impliedly  authorized 
by  a  creditor  to  be  sent  by  mail,  or  in  any  other  specific  mode,  and  it  be  dulj 
so  sent,  it  is  a  valid  payment  and  discharges  the  debt,  although  it  never  reaches 
the  creditor.  Guruey  v.  Howe,  9  Gray,  404 ;  Morgan  t;.  Richardson,  13  Allen, 
410;  Palmer  v.  Phoenix  Mut.  Ins.  Co.  84  N.  Y.  63 ;  Wakefield  v.  Lithgow, 
3  Mass.  249.  And  in  Townsend  v.  Henry,  9  Rich.  L.  318,  it  was  held  that  a 
request  by  mail  to  a  debtor  ^^  to  remit  to  us  as  soon  as  received  "  authorized  its 
remittance  by  mail,  there  being  no  other  prompt  mode  of  remittance  practica- 
ble. But  money  sent  by  mail  without  any  authority  from  the  creditor,  or  any 
general  custom  or  usage  sanctioning  it,  is  at  the  risk  of  the  debtor,  and,  if  not 
received,  must  be  paid  again.  Crane  v.  Pratt.  12  Gray,  348;  First  Nat 
Bank  v.  McManigle,  69  Penn.  St.  156 ;  Buell  t;.  Chapin,  99  Mass.  596;  Wil- 
liams V.  Carpenter,  36  Ala.  9  ;  Holland  v.  Tyus,  66  Gtu  56.  Depositing  the 
money  in  ^he  post-ofiice,  in  a  letter  addressed  to  the  creditor  at  his  place  of 
business,  is  primd  facte  evidence,  however,  that  he  duly  received  it.  Huntlej 
V.  Whittier,  105  Mass.  391 ;  Waydell  v.  Velie,  1  Bradf.  277. 

9.  Payment  to  Agents.  Several  rules  are  here  well  established :  (1.)  An 
agent  in  possession  of  goods  which  he  is  authorized  to  sell  and  deliver  is,  in  the 
absence  of  any  understanding  to  the  contrary,  authorized  to  receive  payment  for 
the  same.  Whiton  v.  Spring,  74  N.  Y.  173  ;  Rice  v,  Groffmann,  56  Mo.  434. 
(2.)  Agents  intrusted  with  the  possession  of  bills  to  collect  are  thereby  primd 

facie  authorized  to  receive  payment  and  give  a  valid  discharge,  even  though 
they  did  not  make  the  sale.  Adams  v,  Humphreys,  54  Ga.  496.  And  see 
Kinsman  v.  Kershaw,  119  Mass.  140.  Payment  to  an  attorney  at  law  having 
a  claim  to  collect  is  for  this  reason  sufficient.  Gray  v,  Wass,  1  Greenl.  257 ; 
Branch  v,  Burnley,  1  Call,  147  ;  Brackett  v.  Norton,  4  Conn.  517 ;  Dnoett  r. 
Cunningham,  39  Me.  386.  But  payment  to  an  officer  serving  a  writ  is  not, 
per  scj  a  valid  payment,  and,  if  the  money  is  retained  by  him,  the  debtor  must 
pay  again.     Waite  v.  Delesdernier,  15  Me.  144. 
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(3.)  Of  course,  also,  pajmeDts  to  an  agent  are  good  where  sanctioned  by  the 
usages  of  the  business,  or  the  previous  dealings  between  the  parties,  or  where 
the  principal  in  any  way  holds  him  out  as  authorized  to  receive  payment.  Howe 
Mach.  Co.  V.  Ballweg,  89  111.  318 ;  Noble  v.  Nugent,  89  111.  522.  (4.)  But 
brokers,  travelling  agents,  salesmen,  commercial  travellers,  etc.,  who  have 
merely  authority  to  take  orders,  or  even  sell  by  sample,  but  without  posses- 
sion of  the  goods,  or  any  bill  of  them  coming  from  the  principal,  are  not,  in 
the  absence  of  any  usage  or  custom  to  that  effect,  authorized  to  collect  and  re- 
ceipt for  a  bill  of  goods  sold  by  them ;  and  payment  to  such  persons  which 
never  comes  to  the  hands  of  the  principal  would  not  discharge  the  debt.  A 
mere  power  "  to  sell "  does  not,  per  se,  imply  a  power  "  to  collect."  Higgins 
V.  Moore,  36  N.  Y.  417 ;  McKindly  v.  Dunham,  ^5  Wise  515  ;  Kornemann  v. 
Monaghan,  24  Mich.  36  ;  Butler  v.  Dorman,  68  Mo.  298 ;  Clark  v.  Smith,  88 
m.  298 ;  Seiple  v.  Irwin,  SO  Penn.  St.  513  ;  Greenhood  v.  Keator,  9  Bradw. 
183;  Chambers  V.  Short,  79  Mo.  204;  Law  v.  Stokes,  32  N.  J.  Law,  250; 
Harrison  v.  Ross,  12  Jones  &  Sp.  230.  And  see  Hirshfield  v.  Waldron,  54 
Mich.  649 ;  Dunn  v,  Wright,  51  Barb.  244.  Though  some  cases  seem  to 
adopt  a  different  rule.  Possibly  usage  may  have  influenced  these  decisions. 
Hoskins  v.  Johnson,  5  Sneed,  469 ;  Putnam  v.  French,  53  Yt.  402  ;  Collins  v. 
Newton,  7  Baxt.  269  ;  Trainer  v.  Morrison,  78  Me.  1 60.  The  subject  is  very 
ably  considered  in  the  late  case  of  Meyer  v.  Stone,  46  Ark.  210,  in  which  it 
it  said  the  authority  to  collect  payment  in  such  cases  is  limited  to  the  cases  of 
known  usage,  or  where  the  circumstances  give  color  to  the  belief  in  the  pur- 
chaser's mind  that  such  authority  exists.  An  agent  has  not,  prima  facie,  au- 
thority to  receive  anything  but  money  in  payment  This  is  elementary  law. 
Aultman  t;.  Lee,  43  Iowa,  404;  Bevis  v,  Heflin,  63  Ind.  129;  Sangston  i;. 
Maitland,  11  Gill  &  J.  286. 

An  agent's  authority  to  collect  a  bill,  it  seems,  is  terminated  by  the  death  of 
his  principal,  eo  instantly  and  therefore  a  payment  subsequently  made  to  him, 
even  without  notice  of  the  death,  is  not  valid  ;  and,  unless  the  money  comes  to 
the  hands  of  the  creditor  or  his  estate,  the  debtor  must  pay  again.  Clayton 
V.  Merrett,  52  Miss.  353,  a  valuable  case  on  this  point;  Gale  v.  Tappan,  12 
N.  H.  145.  But  see  Cassidy  t;.  M'Kenzie,  4  Watts  &  Serg.  282.  In  Dick  v. 
Page,  17  Mo.  234,  sometimes  cited  on  the  same  side,  the  estate  of  the  creditor 
really  received  the  benefit  of  the  money  paid.  All  agree  that,  as  a  general 
rule,  the  death  of  the  principal  terminates  an  agent's  authority.  If  there  is  no 
principal,  there  can  be  no  agent.  Payment  to  an  agent,  after  an  actual  revoca- 
tion of  his  authority  by  the  principal,  may  depend  on  other  conditions ;  such 
as  whether  it  were  known  or  not  to  the  debtor,  or  whether  the  latter  had  still 
good  reason  to  believe,  from  the  circumstances,  that  the  authority  still  contin- 
ued.   See  Packer  v,  Hinckley  Locomotive  Works,  122  Mass.  484. 

Payment  to  a  vendor  who  is  supposed  to  be  the  principal,  but  who  in  fact 
is  only  agent,  is  valid,  if  the  buyer  had  no  reasonable  cause  to  believe  the  seller 
acted  as  agent.  Eclipse  Windmill  Co.  v.  Thorson,  46  Iowa,  181 ;  Pratt  v. 
Collins,  20  Hun,  126;  Peel  v.  Shepherd,  58  Ga.  365.  But  he  must  have 
made  such  payment  without  reasonable  grounds  to  believe  the  payee  was  an 
agent.     See  Wright  v.  Cabot,  89  N.  Y.  570. 

10.  Payments  by  StrsuiGrers.    Of  course  no  payment,  properly  speaking. 
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can  be  made  by  one  having  no  authority  from  the  debtor,  express  or  implied, 
and  such  payment,  if  made,  would  not  discharge  the  debt,  unless  assented  to, 
either  to  prevent  a  suit  by  the  original  creditor,  or  much  less  to  give  a  right  of 
action  by  the  party  paying  against  the  original  debtor.  This  is  familiar  law. 
See  the  interesting  case  of  Neely  v.  Jones,  16  West  Va.  625 ;  Sinclair  v. 
Learned,  51  Mich.  335. 

11.  Appropriation  of  Pasnnents.  (1.)  By  the  debtor.  (2.)  By  the 
creditor.  (3.)  Bj  the  law.  The  familiar  rule  is  well  stated  by  Story,  J.,  in 
Cremer  v,  Higgiuson,  1  Mason,  338.  And  see  Stone  v.  Seymour,  15  Wend. 
19;  Franklin  Bank  v.  Cooper,  36  Me.  222;  Smuller  t;.  Union  Canal  Co.  37 
Fenn.  St.  68. 

(1.)  The  debtor,  at  the  time  of  payment,  has  the  first  right  to  designate  the 
claim  on  which  he  makes  the  payment ;  and  if  he  once  does  so,  and  the  cred- 
itor so  applies  it,  the  debtor  cannot  afterwards  change  the  application  to  an- 
other claim,  although  the  latter  be  legal  and  the  former  an  illegal  one.  Rich- 
ardson t;.  Woodbury,  12  Cush.  279  ;  Hubbell  v.  Flint,  15  Gray,  550  ;  Caldwell 
V.  Wentworth,  14  N.  H.  431  ;  Flnmmer  v,  Erskine,  58  Me.  59 ;  Tomlinson 
Carriage  Co.  v,  Kinsella,  31  Conn.  269;  Phillips  v.  Moses,  65  Me.  70; 
Brown  v.  Burns,  67  Me.  535.  Nor  would  the  law  change  the  appropriation 
for  him.  Treadwell  t;.  Moore,  34  Me.  112;  Feldman  v.  Gamble,  26  N.  J. 
£q.  494.  This  debtor's  right  of  making  the  application  must  be  exercised 
at  the  very  time  of  making  the  payment,  or  at  least  before  the  creditor  has 
applied  it.  Nat  Bank  v.  Bigler,  83  N.  Y.  51.  And  the  debtor's  election 
may  be  gathered  from  facts  and  circumstances  as  well  as  express  declarations. 
32  Ark.  346 ;  103  111.  633 ;  3  Ont  App.  30  ;  4  lb.  213 ;  5  Grant  (Ont),  322 ; 
85  N.  Y.  226. 

(2.)  As  to  the  creditor's  right  to  apply  a  payment  entirely  unappropriated 
by  the  debtor,  the  payee  has  a  right  to  apply  it  to  any  one  of  several  legal 
claims,  even  to  one  barred  by  the  Statute  of  Limitations  ;  or  to  a  claim  against 
the  payer  individually,  or  one  against  him  and  others  ;  to  a  debt  not  otherwise 
secured  in  preference  to  one  secured.  Ayer  v,  Hawkins,  19  Yt.  26 ;  Upham 
V.  Lefavour,  11  Met.  174 ;  Van  Rensselaer  v.  Roberts,  5  Denio,  470.  To  a 
disputed  debt,  if  valid.  Lee  v.  Early,  44  Md.  80 .  To  one  not  enforcible  by 
reason  of  the  Statute  of  Frauds.  Haynes  v.  Nice,  100  Mass.  327  ;  McLendis 
V.  Frost,  57  Ga.  448  ;  Murphy  v  Webber,  61  Me.  478.  But  not  to  a  dsim 
originally  illegal^  and  never  by  law  recoverable,  as  for  sales  contrary  to  Isw. 
Caldwell  v.  Wentworth,  14  N.  H.  431;  Kidder  v.  Norris,  18  N.  H.  532; 
Bancroft  t;.  Dumas,  21  Vt.  456.  Nor  to  a  debt  absolutely  void  for  usary. 
Rohan  v.  Hanson,  11  Cush.  44;  Adams  v,  Mahnken,  41  N.  J.  £q.  332; 
Brown  v.  Lacy,  83  Ind.  436 ;  Pickett  v.  Merchants'  Bank,  32  Ark.  346 ; 
Greene  v.  Tyler,  39  Fenn.  St.  361.  Nor  to  a  debt  not  yet  due,  when  thers 
is  enough  due  to  absorb  the  payment.  Bode  v,  Stickney,  36  Ala.  482.  And 
an  application  by  the  creditor  to  a  debt  already  barred  by  the  Statute  of  Lim- 
itations, though  it  may  be  properly  retained  for  that  debt,  yet  it  will  not  revive 
the  balance  of  the  debt,  since  it  was  not  a  conscious  intended  payment  by  the 
debtor  on  that  particular  debt.  Pond  v,  Williams,  1  Gray,  630.  And  see  A^ 
miBtead  v.  Brooke,  18  Ark.  521 ;  Ramsay  v.  Warner,  97  Mass.  13.  If  all  the 
claims  are  barred,  a  creditor  may  apply  the  payment  to  any  one,  but  cannot 
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distribute  the  amount  received  oo  all  the  claims,  so  as  to  revive  the  whole. 
Ajer  r.  Hawkios,  19  Vt.  26.  This  right  of  the  creditor  to  appropriate  a  paj- 
meut  is  based  unon  the  debtor's  neglect  to  do  so  when  he  makes  the  payment ; 
and  if  under  the  circumstances  he  never  had  an  opportunity  to  elect,  the  cred- 
itor's right  may  be  quite  different,  as  where  the  payments  are  involuntary. 
Blackstone  Bank  v.  Hill,  10  Pick.  129  ;  Cowperthwaite  r.  Sheffield,  3  N.  Y. 
243  ;  Bridenbecker  v.  Lowell,  32  Barb.  9. ;  Jones  v.  Williams,  39  Wise.  300 ; 
Jones  V.  Benedict,  83  N.  Y.  86.  And  it  seems  the  creditor  has  a  right  to 
make  his  election  at  any  time  before  such  payment,  and  some  hold  even  down 
to  the  time  of  trial.  Moss  v,  Adams,  4  Ired.  Eq.  42  ;  Brice  v.  Hamilton,  12 
S.  C.  37;  Gaston  v.  Birney,  11  Ohio  St.  506 ;  Flummer  v.  Erskine,  58  Me. 
61.  But  having  once  made  it,  and  notified  the  debtor,  who  acquiesces  in  it, 
he  cannot  afterwards  change  it.  Seymour  v,  Marvin,  11  Barb.  80  ;  McMaster 
V.  Merrick,  41  Mich.  505. 

(3.)  If  neither  party  make  any  appropriation,  the  law  applies  it  as  justice 
and  equity  may  require,  as  to  an  unsecured  debt  in  preference  to  a  secured 
one ;  to  a  debt  already  due  in  preference  to  one  not  yet  due ;  and,  if  all  the 
claims  are  equally  just,  legal,  and  due,  to  the  older  items  rather  than  the  later. 
This  subject  is  elaborately  discussed  in  1  Am.  Lead.  Cas.  p.  268,  to  which  the 
learned  reader  is  referred. 

12.  Pasnnent  on  Sunday.  Although  a  payment  made  and  received  on 
Sunday  may,  if  retained  by  the  creditor,  so  far  discharge  the  debt  that  he  can- 
not collect  the  same  again,  as  was  held  in  Johnson  v.  Willis,  7  Gray,  164, 
yet  it  does  not  necessarily  follow  that  such  a  payment  has  for  all  purposes 
the  same  effect  as  if  on  a  week  day.  For  instance,  what  is  the  effect  upon  the 
Statute  of  Limitations  of  a  partial  payment  made  on  Sunday  ?  As  a  partial 
payment  does  not,  jt>er  ^^'  revive  or  continue  a  debt,  but  only  because  ordinarily 
it  implies  a  promise  to  pay  the  balance, —  Wainman  v.  Keinman,  1  Exch.  118, 
— it  would  seem  to  follow  that  if  an  express  promise  made  on  Sunday  would 
not  avoid  the  statute,  an  implied  one  arising  from  partial  payment  would  not. 
Accordingly  it  was  held  in  Clapp  v.  Hale,  112  Mass.  368  (1873),  that  a  pay- 
ment on  Sunday  would  not  take  a  debt  out  of  the  operation  of  the  statute ; 
the  reason  given  being  that  the  payment  was  an  important  *^  link  in  the  chain 
of  evidence  necessary  to  sustain  the  plaintiff's  action."  See,  also,  Bumgardner 
V.  Taylor,  28  Ala.  687 ;  Dennis  v,  Sharman,  31  Ga.  607,  in  which  the  reasons 
are  well  stated.  Thomas  v.  Hunter,  29  Md.  412,  and  Ayres  v.  Bane,  39  Iowa, 
518,  ti^e  a  different  view  as  to  admissions  of  the  debt. 

13.  Presumption  and  Proof  of  Payment.  Payment  of  a  debt  may  be 
presumed  after  the  lapse  of  twenty  years  from  the  time  it  was  due  and  paya- 
ble. Bass  V.  Bass,  8  Pick.  187  ;  Andrews  v,  Sparhawk,  13  Pick.  393  ;  Bent- 
ley's  Appeal,  99  Penn.  St.  500 ;  Kingman  v.  Kingman,  121  Mass.  249.  But 
this  presumption  is  not,  at  common  law,  absolute  and  conclusive,  but  only 
prirndfacie,  and  may  be  explained  and  controlled  by  the  particular  facts  in 
the  case ;  such  as  the  debtor's  poverty  and  inability  to  pay,  his  absence  from 
the  state,  his  insanity  for  the  whole  period  of  time,  his  admission  of  the  debt, 
etc.,  or  other  circumstances.  Mansfield  v,  Cheever,  3  Dane  Ab.  506  ;  Searle's 
case,  5  lb.  401-405 ;  Daggett  v.  Tallman,  8  Conn.  168 ;  Reed  t;.  Reed,  46 

Penn.  St  239  ;  Bissell  v.  Jaudon,  16  Ohio  St.  499 ;  Stoul  v.  Levan,  3  Penn. 

46 
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St.  235;  Brobst  v.  Brock,  10  Wall.  519;  Delany  v.  Robinson,  2  Whart 
503;  Bailey  v.  Jackson,  16  Johns.  210.  See  Rogers  v.  Judd,  5  Vt  236. 
And  in  Bean  v.  Tonnele,  94  N.  Y.  381,  it  was  held  that  evidence  of  the  cred- 
itor's poverty  and  need  of  money  was  admissible  to  the  jury  in  support  of  the 
presumption  of  payment.  See,  also,  Strong  v.  Slicer,  35  Vt.  40.  Evidence  of 
a  debtor's  wealth  and  ability  to  pay  is  not  competent  in  his  favor  in  support  ot 
his  defence  of  payment.  Hilton  v.  Scarborough,  5  Gray,  422 ;  Veazie».  Hoi- 
mer,  11  Gray,  396  ;  Atwood  v.  Scott,  99  Mass.  177.  Nor  that  it  was  his  habit 
to  pay  his  debts  promptly.  Abercrombie  v.  Sheldon,  8  Allen,  532  ;  Strong  p. 
Slicer,  35  Vt.  40.  Nor  that  he  had  paid  all  the  other  persons  employed  oo 
the  same  work  at  the  same  time  with  the  plaiutifTl  Filer  v.  Peebles,  8  N.  H. 
226.  And,  conversely,  evidence  of  his  poverty  and  inability  to  pay  is  not  com- 
petent for  the  creditor  to  disprove  an  alleged  payment.  Waugh  v.  Riley,  8 
Met.  290.  Perhaps  evidence  of  the  creditor's  habit  to  promptly  collect  bis 
claims  might  be  competent,  as  tending  to  show  a  payment,  especially  after  a 
long  lapse  of  time.     Leiper  v.  Erwin,  5  Yerg.  97. 

So  twenty  years'  quiet  possession  by  the  mortgagor  of  his  mortgaged  prem- 
ises, after  the  debt  is  payable,  without  any  entry  or  claim  by  the  mortgagee, 
raises  b.  primd  facie  presumption  that  the  mortgage  debt  has  been  paid.  How- 
land  t;.  ShurtlefP,  2  Met.  26.  But  such  presumption  is  not  conclusive.  Cheever 
V,  Perley,  11  Allen,  584.  Possession  of  a  promissory  note  or  bill,  by  a  party 
liable  thereon,  after  it  has  been  in  circulation,  is  prima  facie  evidence  that  it 
has  been  paid,  and  paid  by  him.  Baring  v,  Clark,  1 9  Pick.  220 ;  McGee  r. 
Prouty,  9  Met  547.  A  receipt  of  rent  for  a  stated  period,  as  a  quarter, 
month,  etc.,  \s  prima  facie  evidence  that  M  previous  rents  had  been  duly  paid. 
Brewer  v.  Kuapp,  1  Pick.  337.  So  payment  of  one  year's  tax  may  be  primd 
facie  presumed,  if  it  is  not  included  in  the  tax -bill  of  the  succeeding  year. 
Attleborough  v.  Middleborough,  10  Pick.  378.  It  is  familiar  law  that  a  ''re- 
ceipt "  is  not  conclusive  evidence  of  payment,  but  may  be  rebutted.  But  the 
further  examination  of  this  subject  more  properly  belongs  to  a  treatise  on 
Evidence. 

Tendeb. 

Payment  implies  the  assent  of  both  parties ;  tender,  that  of  only  one.  Of 
course  a  tender  of  part  of  an  entire  debt,  unaccepted  by  the  creditor,  has  no 
effect  whatever.  Wright  v.  Behrens,  39  N.  J.  Law,  413.  Though  where  the 
debtor  did  not  know  the  exact  amount  of  the  creditor's  claim,  and  the  latter 
would  not  inform  him,  as  where  he  had  a  claim  for  freight  of  an  unknown 
amount  as  well  as  for  the  price  of  the  goods,  and  the  buyer  did  not  tender 
quite  enough,  and  there  was  some  evidence  that  the  production  of  more  wis 
waived,  this  was  held  nevertheless  a  good  tender.  Nelson  r.  Robson,  17 
Minn.  284.  For,  if  no  objection  to  the  tender  be  made  b:;cause  of  the  amount, 
the  insufficiency  might  properly  be  considered  as  waived.  Oakland  Bank  v.  Ap- 
plegarth,  67  Cal.  86.  Obviously  a  perfect  tender  can  be  made  only  in  the  legal- 
ized currency  of  the  country,  made  such  by  positive  law.  Bank-bills  of  state 
banks  are  not,  even  for  a  debt  due  the  bank.  Moody  v.  Mahurin,  4  N.  H. 
296 ;  Donaldson  v,  Benton,  4  Dev.  &  Batt.  435  ;  Coxe  v.  State  Bank,  d  N.  J. 
L.  172.     It  is  not  therefore  a  legal  "  tender"  to  present  a  counterclaim  or 
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note  due  from  the  creditor  to  the  debtor.  Gary  v,  Bancroft,  14  Pick.  315  ; 
Barker  v,  Walbridge,  14  Minn.  469  ;  Wilmarth  v.  Mountford,  4  Wash.  C.  C. 
79  ;  Bellows  t;.  Smith,  9  N.  H.  285.  But  a  tender  in  other  money,  commonly 
current  in  the  commnnity,  may  be  good,  unless  objected  to  ;  or,  in  other  words, 
the  legal  objection  to  the  kind  of  money  may  be  waived.  Objecting  on  other 
grounds  would  be  an  implied  waiver.  Ward  v.  Smith,  7  Wall.  447  ;  Warren  v. 
Mains,  7  Johns.  476 ;  Williams  v.  Rorer,  7  Mo.  556 ;  Harding  v.  Commercial 
Line  Co.  84  111.  251 ;  Towson  r.  The  Havre-de-Grace  Bank,  6  Har.  &  J.  53  ; 
Wheeler  v,  Knaggs,  8  Ohio,  169;  Snow  v.  Perry,  9  Pick.  542;  Brown  v. 
Dysinger,  1  Rawle,  408 ;  Ball  v.  Stanley,  5  Yerg.  199 ;  Noe  v.  Hodges,  3 
Hamph.  163;  Fosdick  v.  Van  Husom,  21  Mich.  567;  Lowell  v,  Henry, 
6  Ala.  226  ;  Hoyt  v.  Byrnes,  1 1  Me,  475. 

The  money  must  be  produced,  unless  its  production  be  waived.  A 
mere  **  offer  to  pay/'  without  producing  the  money,  is  not,  per  se,  sufficient. 
Breed  v.  Hard,  6  Pick.  356 ;  Sargent  v.  Graham,  5  N.  H.  440;  Sheredine  v. 
Gaul,  2  Dall.  190;  Fuller  v.  Little,  7  N.  H.  535  ;  Potts  v.  Plaisted,  30  Mich. 
149;  Harmon  v,  Magee,  57  Miss.  410.  Therefore  the  debtor  must  have  the 
moDey  at  hand,  ready  to  be  produced.  It  would  not  be  sufficient  to  have  the 
money  in  one's  pocket,  there  being  no  waiver  of  its  production  by  the  creditor. 
Bakeman  v.  Pooler,  15  Wend.  637 ;  Strong  t;.  Blake,  46  Barb.  227.  Nor  that 
a  friend  of  the  debtor  then  present  would  have  loaned  him  enough  to  pay  the 
debt  with,  had  he  been  asked.  Sargent  v.  Graham,  5  N.  H.  440.  Nor  to  leave 
the  money  with  a  third  person  for  the  creditor,  although  the  latter  be  Informed 
of  it.    Town  V.  Trow,  24  Pick.  168  ;  Breed  v.  Hurd,  6  Pick.  356. 

In  Knight  v.  Abbott,  30  Vt.  577,  the  debtor,  having  the  amount  in  his 
hand,  said  to  the  creditor,  passing  by  in  a  wagon,  *'  I  want  to  tender  you  this 
money  for  labor  you  have  done  for  me,"  holding  out  the  money,  but  naming 
no  sum.  The  creditor  did  not  stop,  but  drove  on,  saying  nothing.  This  was 
held  no  tender ;  but  it  is  pretty  close.  In  Mathewson  v.  Kelly,  24  Up.  Can. 
C.  P.  598,  the  debtor,  having  the  money  in  his  sight  in  the  desk,  where  the 
creditor  could  not  see  it,  said  :  "  Here  is  the  rent."  The  landlord  said  noth- 
ing, but  walked  away.  Held,  no  tender.  Producing  the  right  amount  '*  in 
bags  "  is  sufficient  without  counting  it  out.  Behaley  v.  Hatch,  Walker  (Miss.), 
869.  But  the  production  or  even  presence  of  the  money  may  be  waived  by 
the  creditor,  as  where  he  declares  he  will  not  receive  it  if  it  be  produced,  or 
uses  other  equivalent  language.  Hazard  v,  Loring,  10  Cush.  267 ;  Sands  v. 
Ljon,  18  Conn.  18 ;  Berry  t;.  Nail,  54  Ala.  451 ;  Wheeler  v.  Knaggs,  8  Ohio, 
172 ;  Berthold  v.  Reyburn,  61  Mo.  595 ;  Ashburn  v.  Poulter,  35  Conn.  553; 
Gnthman  v.  Kearn,  8  Neb.  507. 

A  tender  must  be  unoonditional.  Richardson  v.  Boston  Chemical 
Laboratory,  9  Met.  52  ;  Strong  v,  Blake,  46  Barb.  227 ;  Brooklyn  Bank  v. 
De  Granw,  23  Wend.  342  ;  Roosevelt  v.  Bull's  Head  Bank,  45  Barb.  579 ; 
Cashman  v.  Martin,  50  How.  P.  R.  338 ;  Rose  v.  Duncan,  49  Ind.  269  ;  Cass 
V.  Higenbotam,  27  Hun,  406;  Flake  v.  Nuse,  51  Tex.  98;  Tompkins  v, 
Batie,  11  Neb.  147.  Therefore,  a  tender  on  condition  that  the  creditor  give  a 
receipt  or  release  '*  in  full,''  is  not  good  ;  or  that  a  mortgage  shall  be  cancelled, 
or  a  discharge  given.  Wood  v.  Hitchcock,  20  Wend.  47  ;  Jewett  v,  Earle,  21 
Jones  &  Sp.  349,  and  cases  cited  on  p.  50 ;  Hepburn  v.  Auld,  1  Cranch,  321 ; 
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Thajer  v,  Brackett,  12  Mass.  450  ;  Loring  v.  Cooke,  3  Pick.  48 ;  RichardaoB 
V.  Boston  Chemical  Laboratory,  9  Met.  43 ;  Storey  r.  ErewsoD,  55  Ind.  3d7. 
In  Tompkins  v.  Batie,  11  Neb.  147,  this  was  held  not  a  good  teDdo-:  **I 
showed  him  $500  and  told  him  he  could  have  it  for  his  clatmJ'  Thoogh  it  is 
not  yet  settled  that  the  party  may  not  demand  a  simple  receipt  for  the  amoDOl 
itself.  Clearly  a  note  may  be  demanded  as  the  condition  of  a  tender  to  ptj 
it.  StrafEord  v.  Welch,  59  N.  H.  46 ;  Buffum  v.  Buffnm,  11  N.  H.  451; 
Storey  v,  Krewson,  55  Ind.  397  ;  Wilder  v,  Seelye,  8  Barb.  408.  So,  where  t 
statute  makes  it  the  duty  of  a  creditor  to  give  a  release,  the  same  may  be  d^ 
manded  when  the  tender  is  made.  Saunders  v.  Frost,  5  Pick.  270 ;  Balme  v. 
Wambaugh,  16  Minn.  116. 

Tender  must  be  kept  good.  Not  that  the  debtor  must  be  continoaUj 
renewing  his  tender ;  but  if  the  creditor  afterwards  demands  the  money,  it 
must  be  ready  for  him,  or  the  former  tender  will  be  of  no  avaiL  Dodge  r. 
Fearly,  19  Hun,  277 ;  Town  v.  Trow,  24  Pick.  168 ;  Parks  v.  Alten,  42  Mich. 
482 ;  Crain  v.  McGoon,  86  111.  431 ;  Thayer  v.  Meeker,  lb.  470 ;  Carr  r. 
Miner,  92  lb.  604;  Gray  v.  Angier,  62  Ga.  596.  And  if  suit  be  brought, 
the  amount  must  be  paid  into  court  for  the  plaintiff.  Becker  v.  Boon,  61 
N.  Y.  317;  Hamlett  v.  Tallman,  30  Ark.  505 ;  Gilkeson  v.  Smith,  15  West 
Va.  44. 

Effect  of  tender.  A  valid  tender  stops  the  running  of  interest,  and  han 
any  liability  for  subsequent  costs.  Cornell  v.  Green,  10  S.  &  R.  14;  Gncy 
V.  Potts,  4  Baxt.  395 ;  SufEolk  Bank  v.  Worcester  Bank,  5  Pick.  105 ;  Goff 
V.  Rehoboth,  2  Cusb.  475.  It  should,  of  course,  include  all  former  interest 
and  costs,  even  though  the  debtor  was  unaware  of  any  costs  having  beeo 
made.  Wright  v,  Behrens,  39  N.  J.  L.  413  ;  Eaton  v.  Wells,  22  Hon,  12S; 
Emerson  v.  White,  10  Gray,  351.  Haskell  v.  Brewer,  11  Me.  258,  can  hardlj 
be  correct.  See  Holdridge  v.  Wells,  4  Conn.  151 ;  Ashbum  v.  Poulter,  35 
Conn.  557.  But  inasmuch  as  a  tender  must  be  kept  good  on  demand,  and  as 
the  suit  is  a  demand,  it  seems  that  the  money  should  be  paid  into  court  for  the 
creditor,  in  order  to  make  the  first  tender  fully  available ;  in  which  case  he 
ought  to  recover  no  costs,  at  least  after  such  payment  into  court,  for  he  can 
take  out  the  money  at  any  time  without  any  prejudice  to  his  right  to  reoorer 
more.  Pennypacker  v.  Umberger,  22  Penn.  St.  492  ;  Wheder  r.  Woodward, 
66  lb.  158. 
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SECTION  I.  —  WHERE  THE   PBOPEBTY  HAS  NOT  PASSED. 

§  758.  When  the  vendor  has  not  transferred  to  the  buyer  the  prop- 
erty in  the  goods  which  are  the  subject  of  the  contract,  as  has  been  ex- 
plained in  Book  IL,  as  where  the  agreement  is  for  tlie  sale  of  goods  not 
specific,  or  of  specific  goods  which  are  not  in  a  deliverable  state,  or 
which  are  to  be  weighed  or  measured  before  delivery,  the  breach  by  the 
buyer  of  his  promise  to  accept  and  pay  can  only  affect  the  vendor  by 
way  of  damages.    The  goods  are  still  his.    He  may  resell  or  not,  at  his 
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pleasure.  But  his  only  action  against  the  buyer  is  for  damages  for 
non-acceptance :  he  can  in  general  only  recover  the  damage  that  he  has 
sustained,^  not  the  full  price  of  the  goods.  The  law,  with  the  reason 
for  it,  was  thus  stated  by  Tindal,  C.  J.,  in  delivering  the  opinion  of  the 
Exchequer  Chamber  in  Barrow  v.  Arnaud  :  *  "  Where  a  contract  to  de- 
liver goods  at  a  certain  price  is  broken,  the  proper  measure  of  damages 
in  general  is  the  diiTerence  between  the  contract  price  and  the  market 
price  of  such  goods  at  the  time  when  the  contract  is  broken,  because 
the  purchaser,  having  the  money  in  his  hands,  may  go  into  the  market 
and  buy.^  So,  if  a  contract  to  accept  and  pay  for  goods  is  broken,  the 
same  rule  may  be  properly  applied,  for  the  seller  may  take  his  goods 
into  the  market  and  obtain  the  current  price  for  them." 

§  759.  The  date  at  which  the  contract  is  considered  to  have  been 
broken,  is  that  at  which  the  goods  were  to  have  been  delivered,  not 
that  at  which  the  buyer  may  give  notice  that  he  intends  to  break  the 
contract  and  to  refuse  accepting  the  goods.* 

And  on  this  principle  was  decided  the  case  of  Boorman  v.  Nash,*  in 
which  the  facts  were  that  in  November,  1825,  the  plaintiff  sold  goods 
to  the  defendant,  deliverable  in  the  months  of  February  and  March 
following.  The  defendant  became  bankrupt  in  January.  The  goods 
were  tendered  and  not  accepted  at  the  dates  fixed  by  the  contract, 
and  resold  at  a  heavy  loss.  The  loss  would  have  been  much  smaller 
if  the  goods  had  been  sold  in  January,  as  soon  as  the  buyer  became 
bankrupt.  Held,  that  the  contract  was  not  rescinded  by  the  bank- 
ruptcy ;  that  the  assignees  had  the  right  to  adopt  it ;  that  the  vendor 
was  not  bound  to  resell  before  the  time  for  delivery  ;  and  that  the 
true  measure  of  damages  was  to  be  calculated  according  to  the  mar- 
ket price  at  the  dates  fixed  by  the  contract  for  performing  the  bar- 
gain. 

But  although  the  buyer's  insolvency  does  not,  per  se^  put  an  end  to 
the  contract,  yet,  if  the  buyer  has  given  notice  to  the  seller  of  his  in- 
solvency,® the  latter  is  justified  in  treating  the  notice  as  a  declaration 
of  intention  to  repudiate  the  contract,  and,  after  the  lapse  of  a  reason- 
able time  to  allow  the  buyer's  trustee  to  elect  to  complete  the  con- 
tract by  paying  the  price  in  caah^  the  seller  may,  without  tendering 

1  Laird  v.  Pirn.  7  M.  &  W.  478.  •  But  this  is  not  always  the  rale  as  to  pur- 

^  8  Q.  B.  604-609.     See,  also,  Maclean  v,  chaser's  damages.     See  post.  Pan  II.  Ch.  1. 

Dunn,  4  Biijp^.  722;  Busk  v.  Davis,  2  M.  &  *  Phillpotts   v.   E\-ans,  5    M.  &  W.  475; 

S.  403  ;  Phillpotts  v.  Evans.  5  M.  &  W.  475 ;  Leigh  v.  Patterson,  8  Taunt.  540  ;  Riplej  ^' 

Oainsford  v.  Carroll,  2  B.  &  C.  624  ;  Boor-  M'Clure,  4  Ex.  345 ;  Boswell  v.  Kilboni,  vii 

man  v.  Nash,  9  B.  &  C.  145  ;  Valpy  v.  Oak-  supra. 

ley,  16  Q.  B.  941 ;  20  L.  J.  Q.  B.  38!  ;  Grif-  «  9  B.  &  C.  14.V 

fiths  V.  Perry,  1  E.  &  E.  680 ;  28  L.  J.  Q.  B.  ^  There  inu>t  be  notice  of  "  an  inahiHtj  to 

204;  Lamond  v.  Duvall,  9  Q.  B.  1030;  Bos-  pay  avowed  either  in  act  or  word."    See  In 

well  V.  Kilborn,  15  Moo.  P.  C.  C.  309  ;   Silk-  re  Phoenix  Bessemer  Steel  Co.  4  Ch.  D.  108, 

stone  and  Dodsworth  Coal  and  Iron  Co.  v,  C  A. 

Joint  Stock  Coal  Co.  35  L.  T.  N.  S.  668. 
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the  goods  to  the  trustee,  consider  the  contract  as  broken,  and  prove 
against  the  insolvent's  estate  for  the  damages  arising  from  the  breach.^ 

It  would  seem  that  a  sub-purchaser  from  the  insolvent  buyer  would 
also  be  entitled  to  complete  the  contract  by  paying  the  price  in  cash 
within  a  reasonable  time.^ 

When  the  trustee  omits  to  disclaim  the  debtor's  contract  under  the 
23d  section  of  the  Bankruptcy  Act  1869,  and,  after  carrying  it  on  for 
a  time,  then  gives  notice  that  he  intends  to  abandon  it,  the  seller  can- 
not recover  the  amount  of  the  damages  resulting  from  the  breach 
i^ainst  the  trustee  either  personally  or  as  representing  the  insolvent's 
estate  ;  his  only  remedy  is  to  prove  against  the  estate  under  the  31st 
section  of  the  Act.^ 

If  goods  are  deliverable  by  successive  instalments,  the  trustee  of  the 
bankrupt  purchaser  cannot  adopt  the  contract,  and  claim  further  de- 
liveries under  it,  without  paying  the  price  of  the  goods  delivered  prior 
to  the  bankruptcy.* 

§  759  a.  In  Morgan  v.  Bain  ^  the  plaintiffs  sought  to  recover  dam- 
ages for  the  defendants'  breach  of  contract  to  deliver  200  tons  of  pig 
iron.  The  contract  was  made  on  the  5th  of  February,  1872,  and  pro- 
vided that  the  iron  should  be  delivered  in  monthly  instalments  of  25 
tons  at  a  time.  It  was  admitted  that  by  the  usage  of  the  iron  trade 
the  first  instalment  would  not  have  become  due  until  the  1st  of  April. 
The  plaintiffs  were  insolvent  at  the  date  of  the  contract,  but  it  was 
not  until  the  14th  of  March  that  they  gave  the  defendants  notice  of 
their  intention  to  suspend  payment.  On  the  16th  of  March  they 
filed  a  liquidation  petition.  At  the  first  meeting  of  the  creditors,  on 
the  5th  of  April,  a  composition  was  accepted.  The  contract  with 
the  defendants  was  then  referred  to,  and  it  was  known  to  the  cred- 
itors present,  but  it  was  not  included  in  the  plaintiffs'  statement  of 
affairs,  nor  was  any  claim  made  in  respect  of  it.  On  the  13th  of 
May  the  plaintiffs  wrote  to  the  defendants  claiming  delivery  of  the 
iron,  when  the  defendants  at  once  repudiated  all  liability  under  the 
contract.  Before  that  date  the  plaintiffs  had  never  demanded  deliv- 
ery and  no  delivery  had  been  made.  Held,  that  the  contract  had  been 
rescinded  before  the  13th  of  May ;  that  the  fact  that  the  plaintiffs 
were  insolvent,  and  had  given  notice  of  their  insolvency  to  the  defend- 
ants, justified  the  latter,  in  the  absence  of  any  steps  on  the  plaintiffs' 
part  to  enforce  the  contract,  in  concluding  that  they  had  abandoned 
the  contract  upon  their  insolvency ;  and  that  the  consent  of  the  de- 
fendants to  the  abandonment  was  established  by  their  having  made  no 

*  In  Ex  parte  Chalmers,  8  Ch.  289,  per        *  Ex  parte  Davis,  3  Ch.  D.  463,  C.  A. 
Mellish,  L.  J. ;  Ex  parte  Stapleton,  10  Ch.        *  Ex  parte  Chalmers,  ubi  supra, 
D.  586,  C.  A. ;  per  Brett,  J.,  in  Morgan  v.        ^  L.  K.  10  C.  P.  15  ;  see,  also,  Bloomer  v. 

Bain,  L.  R.  10  C.  P.  15,  at  pp.  25,  26.  Bernstein,  L.  R.  9  C.  P.  588. 

'  Per  cur.  in  Ex  parte  Stapleton,  ubi  supra, 
at  p.  590. 
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deliveries  of  iron  iu  April  and  May,  and  having  at  once  repudiated 
their  liability  when  called  upon  to  deliver. 

§  760.  The  rules  of  law  on  this  subject  were  fully  discussed  in  Cort 
V,  Ambergate  Railway  Company,^  in  which  the  cases  were  reviewed, 
and  the  judgment  of  the  Queen's  Bench  delivered  by  Lord  Campbell, 
C.  J.  The  case  was  an  action  for  damages  by  a  manufacturer  against 
a  railway  company  for  breach  of  a  contract  to  accept  and  pay  for 
certain  railway  chairs,  part  of  which  had  been  delivered,  when  the 
plaintiff  received  orders  from  the  defendant  to  make  and  send  no  more. 
The  plaintiff  thereupon  discontinued  making  them,  although  he  was 
in  a  position  to  continue  the  supply  according  to  the  contract.  The 
manufacturer  had  made  a  sub-contract  for  a  part  of  the  goods  which 
he  had  promised  to  supply  to  the  defendants,  and  was  compelled  to 
pay  600L  to  be  released  from  this  sub-contract ;  and  had  made  con- 
tracts for  supplies  of  the  necessary  iron,  and  had  built  a  large  foundry 
for  the  manufacture  of  the  chairs.  Two  questions  were  presented: 
first,  whether  the  plaintiff  could  recover  without  actually  making  and 
tendering  the  remainder  of  the  goods,  the  declaration  alleging  that 
they  were  ready  and  willing  to  perform  their  contract  until  a  refusal 
and  wrongful  discharge  by  the  defendants,  and  that  the  defendants 
had  wholly  and  wrongfully  prevented  and  discharged  the  plaintiff  from 
supplying  the  said  residue  ;  secondly,  what  was  the  proper  measare  of 
damages.  Lord  Campbell  said,  in  relation  to  Phillpotts  v,  Evans,^  that 
it  had  been  properly  decided,  but  that  the  Exchequer  of  Pleas  had  not 
determined  in  that  case  that  the  vendor  would  not  have  the  right  of 
treating  the  bargain  as  broken,  if  he  chose  to  do  so,  as  soon  as  the 
buyer  gave  him  notice  that  he  would  not  accept  the  goods,  with- 
out being  compelled  afterwards  to  make  a  tender  of  them;  and  that 
the  true  point,  decided  in  Ripley  v.  McClure,'  was  that  a  refusal  by 
the  buyer  to  accept  in  advance  of  the  arrival  of  the  cargo  he  had 
agreed  to  purchase  was  not  necessarily  a  breach  of  contract,  but  that 
if  unretracted  down  to  the  time  when  the  delivery  was  to  be  made,  it 
showed  a  continuing  refusal,  dispensing  the  vendor  from  the  necessity 
of  making  tender.  Ilis  Lordship  then  said  that  a  like  continuing  re- 
fusal, unretracted,  appeared  in  the  facts  of  the  ctise  under  considera- 
tion, and  then  laid  down  the  following  rule  (at  p.  148)  :  — 

"  Upon  the  whole,  we  think  we  are  justified,  on  principle  and  with- 
out trenching  on  any  former  decision,  in  holding  that  where  there  is 
an  executory  contract  for  the  manufacturing  and  supply  of  goods  from 
time  to  time  to  be  paid  for  after  delivery,  if  the  purchaser,  having  ac- 
cepted and  paid  for  a  portion  of  the  goods  contracted  for,  gives  notice 

1  17  Q.  B.  127  ;  20  L.  J.  Q.  B.  460 ;  and  «  5  M.  &  W.  475. 

see  Hochs-ter  v.  i)e  la  Tour,  2  £.  &  B.  678 ;  «  4  Ex.  345 ;   and  see  Avery  p.  Bowden, 

22  L.  J.  Q.  B.  455  ;  ante,  Conditions,  pp.  511  and  Raid  r.  Hoskins,  6  E.  &  B.  953,  961;  25 

et  seq,  ;  Frost  v.  Knight,  L.  R.  5  Ex.  222 ;  7  L.  J.  Q.  B.  49,  55 ;  26  lb.  3,  5. 
Ex.  111. 
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to  the  vendor  not  to  manufacture  any  more,  as  he  has  no  occasion  for 
them,  and  will  not  accept  or  pay  for  them,  the  vendor  having  been  de- 
sirous and  able  to  complete  the  contract,  he  may,  without  manufactur- 
ing and  tendering  the  rest  of  the  goods,^  maintain  an  action  against 
the  purchaser  for  breach  of  contract,  and  that  he  is  entitled  to  a  ver- 
dict on  pleas  traversing  allegations  that  he  was  ready  and  willing  to 
perform  the  contract,  that  the  defendant  refused  to  accept  the  residue 
of  the  goods,  and  that  he  prevented  and  discharged  the  plaintiff  from 
manufacturing  and  delivering  them. 

§  761.  On  the  question  of  damages,  Coleridge,  J.,  had  told  the  jury 
at^ist  Prius  that  the  plaintiff  ought  to  be  put  in  the  same  position  as 
if  he  had  been  permitted  to  complete  the  contract.  This  direction  was 
approved,  the  learned  Chief  Justice  saying,  that  "  the  jury  were  justi- 
fied in  taking  into  their  calculation  all  the  chairs  which  remained  to  be 
delivered,  and  which  the  defendants  refused  to  accept." 

§  762.  Although  in  general  the  vendor's  recovery  in  damages  is 
limited  to  the  difference  between  the  price  fixed  in  the  contract  and 
the  market  value  on  the  day  appointed  for  delivery,  —  according  to 
the  rule  as  stated  by  Parke,  B.,  in  Laird  v.  Pim,^  that  "  a  party  can- 
not recover  the  full  value  of  a  chattel  unless  under  circumstances 
which  import  that  the  property  has  passed  to  the  defendant,  as  in  the 
case  of  goods  sold  and  delivered  where  they  have  been  absolutely 
parted  with  and  cannot  be  sold  again,"  —  there  may  be  special  terms 
agreed  on,  in  conflict  with  this  rule.  A  vendor  may  well  say  to  a 
buyer,  "  1  want  the  money  on  such  a  day,  and  I  will  not  sell  unless 
you  agree  to  give  me  the  money  on  that  day,  whether  you  are  ready 
or  not  to  accept  the  goods ; "  and  if  these  terms  be  accepted,  the  ven- 
dor may  recover  the  whole  price  of  goods  the  property  of  which  re- 
mains vested  in  himself.  In  such  a  case  the  buyer  would  be  driven  to 
his  cross  action  if  the  vendor,  after  receiving  the  price,  should  refuse 
delivery  of  the  goods.* 

§  763.  The  seller  may  in  some  cases,  under  an  executory  contract 
partially  performed,  be  entitled  te  consider  the  contract  as  rescinded^ 
and  recover  on  a  quantum  valebant  for  the  goods  actually  delivered. 
Thus,  in  Bartholomew  v,  Markwick,*  the  plaintiffs  had  contracted  to 
supply  the  defendant  with  such  furniture  as  he  should  require  to  the 
amount  of  600Z.  or  700/.,  payable  half  in  cash,  and  half  by  bill  at  six 
months.  After  some  of  the  goods  had  been  delivered,  the  defendant 
became  displeased,  and  wrote  to  the  plaintiffs :  "  I  now  close  all  fur- 
ther orders,  and  desire  what  I  have  not  purchased  be  taken  off  my 
premises ;  I  will  not  be  responsible  for  them,"  &c.,  &c.  The  defend- 
ant kept  goods  of  the  value  of  88Z.  VI s»  6(2.,  and,  on  action  brought  for 

1  See,  also,  on  this  point,  Silkstone  Coal        ^  7  M.  &  W.  478. 
Co.  v.  Joint  Stock  Coal  Co.  35  L  T.  N.  S.        >  Pnnlop  v.  Grote,  2  Car.  &  E.  133. 
668.  *  15  C.  B.  N.  S.  710;  38  L.  J.  C.  F.  145. 
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goods  Bold  and  delivered,  insisted  that  the  plaintiffs  ought  to  have 
declared  specially,  and  could  not  recover  on  the  common  counts  before 
the  expiration  of  the  six  months  for  which  a  bill  was  to  have  been 
given  ;  but  held  by  the  whole  Court,  that  the  plaintiffs  on  receiving 
the  defendant's  letter  had  "a  right  to  elect  if  they  would  treat  the 
contract  as  rescinded,  and  to  sue  for  the  value  of  the  goods  which  had 
been  delivered,"  on  the  authority  of  Hochster  v.  De  la  Tour,^  and 
eases  of  a  like  character,  referred  to  ante^  pp.  511  et  seq.^  in  the  chap- 
ter on  Conditions. 

In  Wayne's  Merthyr  Steam  Company  v.  Morewood  &  Company* 
the  plaintiffs  had  contracted  to  supply  the  defendants  with  coke  ban 
of  a  particular  quality  by  successive  deliveries,  payment  to  be  made 
in  cash  for  discount  within  a  month,  or  by  bills  at  four  months,  at  the 
defendants'  option.  The  plaintiffs  delivered  coke  bars  which  were 
inferior  to  sample ;  but  it  was  only  after  the  defendants  had  worked 
all  the  bars  up  into  plates  that  they  discovered  their  inferior  quality, 
and  they  then  refused  to  accept  the  residue.  Before  the  discovery, 
the  defendants  had  been  ready  to  pay  for  the  bara  by  bill.  The  plain- 
tiffs thereupon,  and  before  the  expiration  of  the  period  of  credit^ 
brought  an  action  for  the  price  of  goods  sold  and  delivered.  It  was 
contended,  on  the  authority  of  Bartholomew  v,  Markwick,  that  they 
were  entitled  to  treat  the  original  contract  as  rescinded,  but  it  was 
held  that  as  the  goods  had  been  delivered  and  accepted  under  the  orig- 
inal contract^  and  it  was  owing  solely  to  the  plaintiffs'  breach  ot  con- 
tract in  delivering  inferior  goods  that  the  defendants  had  withheld  the 
bill  for  the  price,  the  plaintiffs  were  not  entitled,  before  the  expiration 
of  the  time  of  credit,  to  sue  on  a  qiuintum  valebant  for  the  value  of  the 
goods  delivered. 

SECTION  II.  —  WHERE  THE  PROPERTY  HAS  PASSED. 

§  764.  When  by  the  contract  of  sale  the  property  in  the  goods  has 
passed  to  the  buyer,  the  vendor  may,  under  certain  circumstances 
hereafter  to  be  considered,  exercise  rights  on  the  goods  themselves,  if 
the  buyer  make  default  in  payment ;  but  whenever  the  goods  have 
reached  the  actual  possession  of  the  buyer,  the  vendor's  Bole  remedy  is 
by  personal  action.  He  stands  in  the  position  of  any  other  creditor 
to  whom  the  buyer  may  owe  a  debt ;  all  special  remedies  in  his  favour 
qud  vendor  are  gone. 

By  the  law  of  England,  differing  in  this  respect  from  the  civil  law, 
the  buyer's  default  in  paying  the  price  will  not  justify  an  action  for 
the  rescission  of  the  contract,  unless  that  right  be  expressly  reserved. 

The  principle  at  common  law  is,  that  the  goods  have  become  the 

1  2  E.  &  B.  678  ;  22  L.  J.  Q.  B.  455 ;  and  Coffee  Co.  17  C.  B.  N.  S.  733;  34  L.  J-  C 
■ee  Inchbdld   v.  The  Western   Neilgherrjr    P.  15. 

3  46  L.  J.  Q.  B.  746. 
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property  of  the  buyer,  and  that  the  vendor  has  agreed  to  take  for  them 
the  buyer's  promise  to  pay  the  price.  If  then  the  buyer  fail  to  pay, 
the  vendor's  remedy  is  limited  to  an  action  for  the  breach  of  that  prom- 
ise, the  damages  for  the  breach  being  the  amount  of  the  price  prom- 
ised, to  which  may  be  added  interest. 

The  leading  case  on  the  subject  is  Martindale  v.  Smith,^  in  which 
Lord  Denman,  C.  J.,  delivered  the  opinion  of  the  Queen's  Bench  after 
advisement.  His  Lordship  said  :  ^^  Having  taken  time  to  consider  our 
judgment,  owing  to  the  doubt  excited  by  a  most  ingenious  argument, 
whether  the  vendor  has  not  a  right  to  treat  the  sale  as  at  an  end,  and 
reinvest  the  property  in  himself,  by  reason  of  the  vendee's  failure  to 
pay  the  price  at  the  appointed  time,  we  are  clearly  of  opinion  that  he 
had  no  such  rights  and  that  the  action  (trover)  is  well  brought  against 
hira.  For  the  sale  of  a  specified  chattel  on  credit,  though  that  credit 
may  be  limited  to  a  definite  period,  transfers  the  property  in  the  goods 
to  the  vendee,  giving  the  creditor  a  right  of  action  for  the  price,  and 
a  lien  upon  the  goods  if  they  remain  in  his  possession  till  that  price  be 
paid.     But  that  default  of  payment  does  not  rescind  the  contract.^^ 

It  has  already  been  shown  (ante^  p.  710)  that  the  bankruptcy  of  the 
buyer  gives  to  the  vendor  no  right  of  rescission,  because  the  assignee 
has  by  law  the  right  either  to  disclaim,  or  to  adopt  and  carry  out  the 
contracts  of  the  bankrupt.^ 

§  765.  It  is  not  proposed  in  this  treatise  to  enter  into  any  discussion 
of  questions  of  procedure,  but  it  may  be  stated  generally,  that  the  ven- 
dor may  recover  the  price  of  goods  sold,  either  where  the  goods  have 
been  sold  and  delivered  to  the  buyer,  or  where  they  have  been  only 
bargained  and  sold  to  him ;  but  that,  where  the  property  has  not 
passed,  the  vendor's  claim  must  be  special  for  damages  for  non-accept- 
ance.' 

The  claim  must  also  be  special  where  the  payment  is  to  be  made  by 
bill  or  note;  or  partly  in  cash  and  partly  by  bill,  and  the  vendee  re- 
fuses to  give  either,  unless  the  vendor  chooses  to  wait  until  the  time 
of  credit  has  expired,  in  which  case  he  can  then  recover  the  full  price 
of  the  goods,  or  the  sum  which  was  to  be  paid  in  cash.^ 

But  if  the  vendee  give  notice  on  a  partially  executed  contract  for  a 
sale  on  credit  that  he  will  not  carry  it  out,  and  yet  retain  the  goods 
already  sent,  the  vendor,  having  the  legal  right  to  consider  the  contract 
as  rescinded,  may  at  once  bring  action  on  the  new  contract  resulting 
from  the  buyer's  conduct,  and  recover  the  value  of  the  goods  delivered.^ 

Where  the  buyer  has  given  a  bill  in  payment,  the  vendor  must  ac- 

M  Q.  B.  395.     See,  also,  Tarling  v.  Bax-  ^  Ibid.  p.  409. 

ter,  6  B.  &  C.  360;  Dixon  o.  Yates,  5  B.  &  ^  Bartholomew  v.  Mnrkwick,  15  C.  B.  N. 

Ad.  313.  S.  711  ;  33  L.  J.  C.  P.  145  ;  but  see  Wayne's 

*  Bankruptcy  Act  1869,  §  23.  Merthyr  Steam  Co.  i;.  Morewood  &  Co.  46 

*  Chitty  on  Contracts,  p.  408,  ed.  1881.  L.  J.  Q.  B.  746. 


716  BREACH  OP  THE  CONTRACT.  [BOOK  ?. 

count  for  the  bill  if  dishonoared,  and  cannot  reooTer  the  price  if  the 
bill  be  oatstan4ing.^ 


AMERICAN  NOTE. 

Remedies  against  Buyer. 

§§  758-765.  1.  For  non-acceptance.  This  special  action  for  non- 
aooeptance,  or  for  refusal  to  accept,  is  most  usaally  resorted  to  in  cases  d 
executory  contracts  for  the  future  sale  or  manufacture  of  some  arti<;le, 
where  the  hujer  countermands  his  order  before  the  time  of  delivery  or  com- 
pletion has  arrived ;  in  which  case  the  seller  may  desist  from  further  efforts  to 
complete  his  contract,  and  sue  at  once  for  damages  caused  by  the  refusal. 
This  special  action  is  the  only  appropriate  remedy  upon  such  a  state  of  facta, 
and,  unless  the  contract  is  completed  by  the  vendor,  he  cannot  recover  on  the 
common  counts  for  work  and  labor,  or  materials  furnished,  or  goods  sold.  The 
article,  or  the  materials  and  labor  expended  upon  it,  are  still  his.  Hosmerif. 
Wilson,  7  Mich.  294,  an  important  case;  Allen  v.  Jarvis,  20  Ck>nn.  38;  Mc- 
Conihe  r;.  New  York  &  N.  E.  R.  R.  20  N.  Y.  495 ;  Butler  v.  Butler,  77  N. 
Y.  472 ;  Pittsburg,  &c.  Railway  Co.  v.  Heck,  50  Ind.  303,  and  cases  cited. 
This  special  action  for  damages  for  refusal  to  accept,  therefore,  may  be  com- 
menced immediately  upon  such  refusal  or  countermand  of  the  order.  No  pre- 
vious tender  or  even  completion  of  the  article  is  necessary,  and  it  is  immate- 
rial that  the  stipulated  time  of  credit  had  not  expired.  The  action  is  not  based 
upon  the  completion  of  the  contract,  but  upon  prevention  of  its  performance 
See  Hosmer  V.  Wilson,  7  Mich.  294;  McCormick  v.  Basal,  46  Iowa,  235; 
James  r.  Adams,  16  W.  Va.  267. 

The  measure  of  damages  in  this  special  action  for  refusal  to  accept,  brought 
before  the  article  is  completed,  is,  of  course,  not  the  full  price  of  the  article, 
nor  necessarily  the  difference  between  the  contract  price  and  the  market  valoe, 
but  simply  such  damages  as  will  fully  compensate  the  plaintiff  for  being  de- 
prived of  its  benefits.  Collins  v.  Delaporte,  115  Mass.  162;  Rand  v.  White 
Mt.  Railroad,  40  N.  H.  79 ;  Homer  v.  Wilson,  7  Mich.  294 ;  McNangfat  0. 
Dodson,  49  111.  446 ;  Ganson  v.  Madigan,  13  Wise.  67 ;  Danforth  o.  Walker, 
37  Vt.  239. 

2.  Non-acceptance  after  completion.  This  special  action  for  refusal  to 
accept  may  also  l)e  maintained  after  the  article  is  fully  completed  and  ready  for 
delivery.  And  if  the  buyer  has  refused  to  accept,  no  special  tender  or  offer  to 
deliver  is  necessary  before  bringing  the  suit ;  and  in  this  state  of  facts,  the  meas- 
ure of  damages  in  this  form  of  action  is  not  usually  the  full  price  of  the  goods, 
but  simply  the  difference  between  the  agreed  price  and  the  market  value  of 
the  article  at  the  time  and  place  of  delivery,  and,  if  the  market  value  was  fuUy 
equal  to  the  contract  price,  the  damage  would  be  only  nominal.  But  special 
circumstances  may  allow  a  recovery  for  the  whole  contract  price,  as  where  it 
has  no  ascertainable  market  value.  Phelps  v.  McGee,  18  111.  158  ;  Sanboro 
V.  Benedict,  78  lb.  309  ;  Bagley  v.  Findlay,  82  111.  524 ;  Foes  v.  Sabin,  84 

1  Ante,  p.  682. 
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lb.  665 ;  Thurman  v.  Wilson,  7  Bradw.  312 ;  Gordon  v.  Norris,  49  N.  H. 
376,  carefally  examining  the  rule  of  damages  ;  Ilaiues  v.  Tucker,  50  lb.  307  ; 
Camp  V.  Hamlin,  55  Ga.  25H ;  McNaughter  v.  Cassaly,  4  McLean,  530 ;  Wil- 
liams V,  Jones,  1  Bush,  621 ;  Haskell  v.  McHenry,  4  Gal.  411 ;  James  v. 
Adams,  16  W.  Ya.  245 ;  Sanborn  v.  Benedict,  78  111.  309 ;  Brownlee  v.  Bol- 
ton, 44  Mich.  218 ;  Harris  Man.  Go.  t\  Marsh,  49  Iowa,  11 ;  Pittsburgh,  &c 
Bail  way  Go.  v.  Heck,  50  Ind.  303.  The  vendor  can  recover  the  difference 
between  the  contract  pric«  and  the  market  price  although,  by  keeping  the  arti- 
cle after  the  refusal,  he  has  sold  it  for  more  than  the  original  price.  Being 
his  after  a  refusal  to  accept,  he  had  a  right  to  make  the  most  of  it.  Bridgford 
V.  Grocker,  60  N.  Y.  627.  If  there  be  no  fixed  market  price  for  the  article 
at  the  time  and  place  of  delivery,  the  seller  may  prove  his  damage  or  loss  in 
any  other  way.  Ghicago  v.  Greer,  9  Wall.  726;  McGormick  v.  Hamilton,  28 
Gratt.  561,  where  evidence  of  the  market  value  near  the  time  of  delivery  was 
admitted.  So  in  Eountz  v.  Kirkpatrick,  72  Penn.  St.  376,  containing  a  valu- 
able discussion  on  this  subject ;  the  limit  of  time  and  place  being  somewhat 
in  the  discretion  of  the  court.  Durst  v.  Burton,  47  N.  Y.  175.  See  Thur- 
man r.  Wilson,  7  Bradw.  312;  Pazton  v.  Meyer,  58  Miss.  445.  But  under 
some  circumstances  the  full  contract  price  may  be  recovered,  even  in  this  form 
of  action,  as  where  the  goods  are  made  to  a  special  order,  or  the  vendor  has 
wholly  divested  himself  of  the  title  to  the  goods,  so  that  he  might  have 
brought  an  action  for  goods  sold  instead  of  the  special  action  for  refusal  to 
accept.  See  instances  in  Thompson  v.  Alger,  12  Met.  428 ;  Thorndike  v, 
Locke,  98  Mass.  340;  Pearson  v.  Mason,  120  Mass.  53;  Shawhan  r.  Van 
Nest,  25  Ghio  St.  490,  reviewing  the  cases ;  Ballentiue  v,  Robinson,  46  Penn. 
St.  177.     See  Gordon  v.  Norris,  49  N.  H.  383,  a  valuable  case. 

3.  Action  for  the  price.  In  America  the  prevailing  rule  is  (notwithstand- 
ing a  few  decisions  to  the  contrary,  as  in  Moody  v.  Brown,  34  Me.  107)  that 
an  action  for  the  full  price  may  be  maintained  upon  the  completion  or  tender 
of  the  article,  even  though  the  other  refuses  to  accept,  and  there  has  been, 
therefore,  no  actual  delivery  ;  especially  if  there  has  been  a  constructive  deliv- 
ery. Bement  v.  Smith,  15  Wend.  493 ;  Pollen  v.  Le  Roy,  30  N.  Y.  549 ; 
Dttstan  V,  Mc Andrew,  44  lb.  72  ;  Hayden  v.  Demets,  53  N.  Y.  426  ;  Bridgford 
v.  Grocker,  60  N.  Y.  627  ;  Mason  v.  Decker,  72  lb.  595 ;  Higgins  v.  Murray, 
73  lb.  252 ;  Quick  v.  Wheeler,  78  lb.  300 ;  Hunter  v.  Wetsell,  84  lb.  549 ; 
Donnell  v.  Hearn,  12  Daly,  230 ;  Wade  v.  Moffett,  21  111.  110 ;  Bagley  v. 
Findlay,  82  lb.  524 ;  Bell  v.  Offutt,  10  Bush,  639 ;  Ballentine  v.  Robinson,  46 
Penn.  St.  177.  But  sufficient  must  be  done  to  pass  the  property  before  an 
action  for  the  price  will  lie.  See  Ganson  v.  Madigan,  13  Wise.  67 ;  15  lb. 
144;  Pirdicaris  v.  Trenton  City  Bridge,  39  N.  J.  Law,  368;  Bailey  v.  Smith, 
43  N.  H.  141 ;  Armstrong  v.  Turner,  49  Md.  589 ;  Indianapolis,  &c.  R.  Co. 
V.  Magttire,  92  Ind.  140 ;  Fell  v,  Muller,  78  Ind.  507.  This  action  for  the 
full  price,  if  the  goods  have  not  been  accepted  or  delivered,  must  be  for  goods 
bargained  and  sold,  and  not  goods  sold  and  delivered.  New  Market  Iron 
Foundry  v.  Harvey,  23  N.  H.  395,  aniSy  p.  653.  No  delivery  (and,  if  the 
goods  fulfil  the  contract,  no  acceptance)  is  necessary  in  such  action.  Doremus 
V.  Howard,  23  N.  J.  Law,  390 ;  Nichols  v.  Moore,  100  Mass.  277 ;  Rodman  v, 
Guilford,  112  Mass.  405;  Frazier  v.  Simmons,  139  lb.  531.     But  the  seller 
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miut  prove  either  that  the  goods  were  of  the  qnalitj  agreed,  or  else  that  tfaejr 
have  been  in  fact  accepted  as  such.  Brewer  v.  Housatonic  Railway  Ca  104 
Mass.  593  ;  107  lb.  277.  If  credit  was  given  by  the  contract,  an  action /or 
the  /uU price  cannot  be  maintained  under  any  circumstances  before  the  time  of 
credit  has  expired.  Such  action  affirms  and  counts  upon  the  very  contract  of 
sale,  time  of  credit  included ;  the  fraud  or  insolvency  of  the  buyer,  or  abandon- 
ment of  the  contract,  does  not  alter  the  term  of  credit.  Dellone  v.  Hall,  47 
Md.  112;  Silliman  v.  M'Lean,  13  Up.  Can.   Q.  B.  544;  Sheriff  r.  McCoy, 

27  lb.  597  ;  Auger  v.  Thompson,  3  Ont.  App.  19 ;  Keller  v,  Strasburger,  90 
N.  Y.  37  9 ;  Keller  v.  Strasburger,  23  Hun,  625.     See,  also,  Iselin  v.  Henlein, 

28  N.  Y.  Week.  Dig.  422  (1886).  But  the  special  action  for  damages  for 
non-acceptance,  or  not  giving  security  according  to  the  contract,  may  be  brougbi 
even  before  the  time  of  credit  has  expired,  and  the  damages  would  be  primd 
fdcie  the  same,  less,  perhaps,  interest  for  the  unexpired  time  of  credit 
Hanna  v.  Mills,  21  Wend.  90;  Girard  v.  Taggart,  5  S.  &  R.  19 ;  Rinebartv. 
Olwine,  5  W.  &  S.  157  ;  Barron  v.  MuUin,  21  Minn.  374 ;  Manton  v.  Gam- 
mon, 7  Bradw.  201. 
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§  766.  Where  the  property  in  goods  has  passed  by  a  sale,  the  right 
of  possession  also  passes,  but  is,  as  we  have  seen,  defeasible  on  the  in- 
solvency of  the  buyer,  or  the  non-performance  of  conditions  precedent 
or  concurrent  imposed  on  him  by  the  contract. 

If  the  goods  have  been  delivered  into  the  actual  possession  of  the 
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buyer,  all  right  on  them  is  gone,  as  has  been  stated  in  a  preceding 
chapter ;  but  if  not  so  delivered,  the  goods  may  be  placed  in  two  dif- 
ferent conditions  of  fact  as  regards  their  actual  custody.  They  may 
be  still  in  the  actual  possession  of  the  vendor  (or  of  his  agents  or 
bailees,  which  amounts  to  the  same  thing),  or  they  may  have  been  pat 
in  transit  for  delivery  to  the  buyer,  and  thus  in  the  actual  potseinon 
of  neither  party  to  the  contract.  When  thus  in  transit,  the  law  gives 
to  the  unpaid  vendor  the  right  of  intercepting  them  if  he  can,  and 
thereby  of  preventing  them  from  reaching  the  actual  possession  of  an 
insolvent  buyer.  This  is  the  right  well  known  in  the  law  of  sale  as 
that  of  stoppage  in  transitu. 

§  767.  When  the  goods  have  not  yet  left  the  actual  possession  of 
the  vendor,  he  has  at  common  law  at  least  a  lien  for  the  unpaid  price, 
because  he  is  always  presumed  to  contract,  unless  the  contrary  be  ex- 
pressed, on  the  condition  and  understanding  that  he  is  to  receive  his 
money  when  he  parts  with  his  goods.  But  he  may  agree  to  sell  on 
credit,  that  is,  to  give  to  the  buyer  immediate  possession  of  the  goods, 
and  trust  to  his  promise  to  pay  the  price  in  futuro.  Such  an  agree- 
ment as  this  amounts  plainly  to  a  waiver  of  the  lien,  and  if  the  buyer 
then  exercises  his  rights  and  takes  away  the  goods,  nothing  is  left  but 
a  personal  remedy  against  him.  But  if  we  now  suppose  that,  after  a 
bargain  in  which  the  lien  has  been  thus  unequivocally  waived,  the 
buyer,  for  his  convenience,  or  any  other  motive,  has  left  the  goods  in 
the  custody  of  the  vendor  until  the  credit  has  expired,  and  has  then 
made  default  in  payment,  or  has  become  insolvent  before  the  credit 
has  expired,  What  are  the  vendor's  rights  ?  He  has  agreed  to  relin- 
quish his  lien,  and  the  goods  are  not  yet  in  transit.  Does  his  lien 
revive,  on  the  ground  that  the  waiver  was  conditional  on  the  buyer's 
maintaining  himself  in  good  credit  ?  Or  can  the  vendor  exercise  a 
quasi  right  of  stoppage  in  transitu^  — a  right  that  might,  perhaps,  be 
termed  a  stoppage  ante-transitum  ?  ^  The  true  nature  and  extent  of 
the  vendor's  rights  in  this  intermediate  state  of  things  have  not  yet, 
perhaps,  been  in  all  cases  precisely  defined  ;  but  they  have  been  con- 
sidered by  the  Courts  under  such  a  variety  of  circumstances,  that  in 
practice  there  is  now  but  little  difficulty  in  advising  on  cases  as  they 
arise. 

§  768.  Before  reviewing  the  authorities,  attention  must  be  re- 
called to  the  different  meanings  of  the  word  ^^  delivery,"  as  pointed 
out  in  Book  IV.  Part  II.  Ch.  2.  For  it  will  appear,  in  the  investiga- 
tion of  the  present  subject,  that  the  vendor  is  frequently  considered 
by  the  Courts  as  being  in  actual  possession  of  the  goods  when  he  has 
made  so  complete  a  delivery  as  to  be  able  to  maintain  an  action  for 
goods  sold  and  delivered.  Thus,  for  instance,  in  the  whole  class  of 
cases  where  the  delivery  has  been  effected  by  the  consent  of  the  veD- 

^  This  is  termed  the  right  of  retention  in  the  Scotch  law;  see  ante,  p.  345. 
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dor  to  assume  the  changed  character  of  bailee  for  the  buyer,  it  will  be 
seen  that  the  unpaid  vendor  is  still  deemed  to  be  in  the  actual  posses- 
sion of  the  goods  for  the  purpose  of  exercising  his  remedies  on  them, 
in  order  to  obtain  payment  of  the  price:  and  this,  even  in  a  case 
where  the  vendor  gave  a  written  paper  acknowledging  that  he  held 
the  goods  for  the  buyer,  and  subject  to  the  buyer's  orders.^ 

§  769.  It  will  be  convenient  to  review,  in  the  firat  place,  the  cases 
which  establish  the  existence  of  this  peculiar  right  in  the  unpaid 
vendor  who  has  waived  his  lien,  and  then  to  treat  separately  his  rem- 
edies, 1st,  of  resale ;  2dly,  of  lien  ;  and  3dly,  of  stoppage  in  transitu. 

The  leading  cases  of  Bloxam  v.  Sanders,^  and  Bloxam  v.  Morley  ® 
(which  were  said  by  Blackburn,  J.,  in  1866,*  to  be  still  correct  expo- 
sitions of  the  *'  peculiar  law  "  as  to  unpaid  vendors),  were  decided  by 
the  King's  Bench  in  1825.  Bay  ley,  J.,  stated  the  principles  as  fol- 
lows :  "  The  vendor's  right  in  respect  of  his  price  is  not  a  mere  lien 
which  he  will  forfeit  if  he  parts  with  the  possession,  but  grows  out  of 
his  original  ownership  and  dominion.  If  goods  are  sold  on  credit, 
and  nothing  is  agreed  on  as  to  the  time  of  delivering  the  goods,  the 
vendee  is  immediately  entitled  to  the  possession,  and  the  right  of  pos- 
session and  the  right  of  property  vest  at  once  in  him ;  but  his  right  of 
possession  is  not  absolute  ;  it  is  liable  to  be  defeated  if  he  become  in- 
solvent before  he  obtains  possession.  Tooke  v.  Hollingworth,  5  T.  R. 
215.  If  the  seller  has  despatched  the  goods  to  the  buyer,  and  insol- 
vency occur,  he  has  a  right,  by  virtue  of  his  original  ownership,  to 
stop  them  in  transitu.  Why  ?  Because  the  property  is  vested  in  the 
buyer  so  as  to  subject  him  to  the  risk  of  any  accident ;  but  he  has  not 
an  indefeasible  right  to  the  possession^  and  his  insolvency,  without 
payment  of  the  price,  defeats  that  right.  The  buyer,  or  those  who 
stand  in  his  plaee^  may  still  obtain  the  right  of  possession  if  they  will 
pay  or  tender  the  price,  or  they  may  still  act  on  their  right  of  prop- 
erty if  anything  unwarrantable  is  done  to  that  right.  If,  for  instance, 
the  original  vendor  sell  when  he  ought  not,  they  may  bring  a  special 
action  against  him  for  the  damage  they  sustain  by  such  wrongful  sale, 
and  recover  damages  to  the  extent  of  that  injury  ;  but  they  can  main- 
tain no  action  in  which  the  right  of  property  and  right  of  possession 
are  both  requisite,  unless  they  have  both  those  rights."  The  assignees 
of  the  insolvent  buyer  were  therefore  held  not  entitled  to  maintain 
trover  against  the  unpaid  vendor,  who  had  sold  the  goods  on  credit, 
but  who  still  held  them  in  his  own  warehouse. 

In  1883,  Miles  v,  Gorton^  was  decided  in  the  Exchequer.  The 
vendor  sold  hops  on  credit,  and  kept  them  in  his  warehouse  on  rent 

1  Townley  v.  Cramp,  4  A.  &  £.  58,  and        ^  In  Donald  v.  Suckling,  1  L.  B.  Q.  B. 

other  cases  examined,  pott,  585 ;  35  L.  J.  Q.  B.  at  p.  237. 

»  4  B.  &  C.  941.  6  2  C.  &  M.  504.    Se^,  also,  Grice  v.  Rich- 

*  4  B.  &  C.  951.  ardBon,  3  App.  Cas.  319  (Privy  Council). 
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charged  to  the  buyer.  The  buyer  dealt  with  the  hops  as  his  own,  and 
sold  part  of  thera,  which  were  delivered  to  the  sub-vendee  on  the 
buyer's  order.  The  buyer  then  became  bankrupt,  and  his  assignees 
brought  trover  for  the  remainder  in  the  vendor's  warehouse ;  but  the 
Court  held  that,  as  against  them,  the  vendor  had  the  right  to  retain 
possession  till  payment  of  the  price. 

§  770.  In  Townley  v.  Crump,^  decided  in  1836,  the  defendants, 
wine  merchants  in  Liverpool,  sold  to  one  Wright  a  parcel  of  wine 
held  by  them  in  their  own  bonded  warehouse  there,  for  an  acceptance 
at  three  months,  and  gave  him  an  invoice  describing  the  wines  by 
marks  and  numbers,  and  handed  him  the  following  delivery  order:  — 
*'  Liverpool,  29th  of  September,  183-1.  Mr.  Benjamin  Wright.  We 
hold  to  your  order  39  pipes  and  1  hhd.  red  wine  marked  J  C  J  M. 
No.  41  a  67  —  69  a  80  —  pipes.  No.  105  hhd.,  rent  free  to  29  Novem- 
ber next.  John  Crump  &  Co."  The  bill  accepted  by  Wright  was 
dishonoured ;  a  fiat  in  bankruptcy  issued^ against  him  on  the  28th  of 
January,  1835,  and  his  assignees  brought  trover  against  the  vendor. 
It  was  admitted  ^Hhat  the  invariable  mode  of  delivering  goods  sold 
while  in  warehouses  in  Liverpool  is  by  the  vendors  handing  to  the 
vendees  delivery  orders."  Lord  Abinger,  C.  B.,  before  whom  the 
cause  was  tried  at  the  Liverpool  Assizes,  refused  to  receive  evidence 
that  the  order  in  question  was  equivalent  to  an  accepted  delivery 
order,  or  that  the  witness  (a  broker  and  merchant  holding  bonded 
vaults  in  Liverpool}  would  consider  the  possession  of  such  an  order  as 
possession  of  the  property  ;  but  permitted  him  to  say  that,  in  his  opin- 
ion, the  possession  of  the  order  would  obtain  credit  for  the  holder 
with  a  purchaser,  and  that,  as  a  matter  of  custom,  the  goods  specified 
in  such  an  order  would  be  considered  the  property  of  the  person  hold- 
ing the  order.  His  Lordship  directed  a  nonsuit,  which  the  King's 
Bench,  in  Banc,  refused  to  set  aside,  Lord  Denman  giving  the  opinion 
of  the  Court,  composed  of  himself  and  Patteson,  Williams,  and  Cole- 
ridge, J  J.,  in  these  words :  ^'  There  was  a  total  failure  of  proof  that 
where  a  vendor,  who  is  himself  the  warehouseman,  sells  to  a  party  who 
becomes  bankrupt  before  the  goods  are  removed  from  the  warehouse, 
the  delivery  order  operates  by  reason  of  this  custom  to  prevent  a  lien 
from  attaching,  and  I  think  it  is  not  contended  that  there  is  any  gen- 
eral usage  which  could  divest  the  right  in  such  a  case,  upon  the  iruol- 
vency  of  the  vendee.  Cases  have  been  cited,  but  none  where  the  ques- 
tion arose  between  the  original  vendor  and  vendeeJ*^  It  is  impossible 
to  imagine  a  clearer  case  than  this  of  the  vendor's  agreement  to  change 
the  character  of  his  possession  into  that  of  bailee  for  the  buyer;  but 
this  sort  of  delivery  was  not  allowed  so  to  operate  as  to  force  the 
vendor  to  give  up  the  goods  to  the  buyer's  assignees  in  bankruptcy. 
Yet  it  cannot  be  doubted  that  the  vendor  had  done  all  that  he  was 

1  4  A.  &  £.  58. 
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boand  to  do  in  performance  of  his  contract  before  the  buyer's  insol- 
vency, and  that  be  could  have  maintained  an  action  for  goods  sold  and 
delivered. 

§  771.  Next  came,  in  1840,  the  case  of  Dodsley  v.  Varley,^  which 
arose  under  the  Statute  of  Frauds,  and  the  question  was  whether  the 
vendor  had  lost  his  lien,  for  if  not,  it  was  conceded  that  there  was  no 
actual  receipt  to  take  the  case  out  of  the  statute.  The  facts  were  that 
a  parcel  of  wool  was  bought  by  the  defendant  while  it  was  in  the 
plaintiff's  possession  ;  the  price  was  agreed  on,  but  the  wool  would 
have  to  be  weighed ;  it  was  then  removed  to  the  warehouse  of  a  third 
person^  where  the  defendant  collected  wool  purchased  from  various 
persons,  and  packed  it  in  sheeting  provided  by  himself.  There  it  was 
weighed,  together  with  other  wools,  and  packed,  but  not  paid  (or.  It 
was  the  usual  course  for  the  wool  to  remain  at  this  place  till  paid  for. 
On  these  facts  it  was  held  that  the  wool  in  the  warehouse  was  in  the 
df'fendanVs  warehouse,  "  and  that  he  was  in  actual  possettsion  of  it 
there  as  soon  as  it  was  weighed  and  packed.  .  .  .  Consistently  with 
this,  however,  the  plaintiff  had,  not  what  is  commonly  called  a  lien 
determinable  on  the  loss  of  possession,  but  a  special  interest^  some- 
times, but  improperly,  called  a  lien,  growing  out  of  his  original  owner- 
ship^ independent  of  the  actual  possession^  and  consistent  with  the 
property  being  in  the  defendant." 

§  772.  In  1851,  Valpy  v.  Oakeley  ^  was  decided  in  the  Queen's 
Bench.  The  defendant  sold  500  tons  of  iron  to  one  Boydell,  to  be 
delivered  in  three  parcels  of  .100,  200,  and  200  tons,  and  to  be  paid 
for  by  Boydell's  acceptance  of  the  vendor's  bills  drawn  on  him.  In- 
voices of  the  iron  to  he  delivered  were  sent  to  the  buyer,  with  bills 
drawn  on  him  for  the  price,  which  bills  he  accepted  and  returned  to 
the  vendor.  The  first  bill  was  paid ;  the  other  two  were  not  paid, 
and  the  buyer  subsequently  became  bankrupt.  These  two  bills  were 
proven  under  the  fiat,  one  by  the  vendor,  and  the  other  by  a  trans- 
feree of  the  vendor,  but  no  dividend  was  received  under  either  proof. 
There  remained  in  the  vendor's  possession  185j  tons  of  the  iron  at  the 
time  of  the  bankruptcy  of  Boydell,  and  this  action  was  brought  by  his 
assignees  in  assumpsit  on  the  contract  for  the  non-delivery  of  this 
portion,  ffeld^  that  the  plaintiffs  could  only  recover  such  damages  as 
the  bankrupt  might  have  recovered  ;  and  that  be  could  only  have  re- 
covered the  difference  between  the  contract  price  and  the  market 
price ;  and  only  nominal  damages  where  no  such  difference  is  proven. 
The  ratio  decidendi  in  this  case  was  distinctly  that,  on  the  dishonour 
of  the  bills  given  for  the  price,  the  parties  were  placed  in  the  same 
condition  as  if  the  bills  had  never  been  given^  and  the  contract  had  been 
to  pay  in  ready  money.  All  the  judges  treated  the  case  as  one  of 
lien,  reviving  on  the  non-payment  of  the  bills.     Wightman,  J.,  said  : 

M2  A.  &  E.  632.  9  16  Q.  B.  941 ;  20  L.  J.  Q.  B.  380. 
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^^  I  see  nothing  to  distinguish  this  from  the  ordinary  case  of  lien  of  an 
unpaid  vendor.  As  long  as  the  bills  were  running,  they  may  be  taken 
to  have  heen  prim d  facie  payment,  but  they  were  dishonoured  before 
the  iron  was  delivered,  and  in  that  case  I  have  no  doubt  that  the  ven- 
dor 8  lien  attaches^  and  that  he  may  retain  his  goods  until  he  is  paid.*' 
The  other  judges  took  the  same  view  of  this  point,  though  not  ex- 
pressed, perlmps,  as  distinctly  as  by  Wightman,  J. 

§  773.  This  point  came  again  before  the  same  Court  in  Griffiths  v. 
Perry ,^  in  1869,  the  judges  being  Crompton  and  Hill,  neither  of  whom 
was  on  the  bench  when  Valpy  v,  Oakeley  was  decided.  The  circum- 
stances were  precisely  the  same  as  in  the  last-named  case.  Crompton, 
J.,  said :  ^'  I  apprehend  that  where  there  is  a  sale  of  specific  chattels, 
to  begin  with,  and  a  bill  is  given,  there  is  no  lien  in  the  strict  sense  of 
the  word ;  but  if  afterwards  an  insolvency  happens,  and  the  bill  is 
dishonoured,  then  the  party  has,  in  my  opinion,  a  right  analogota  to 
that  which  a  vendor  who  exercises  the  right  of  stoppage  in  transitu  has. 
.  .  .  When  goods  are  left  in  the  hands  of  a  vendor,  it  Ciinnot  properly 
be  said  to  be  a  stoppage  in  transitu,  for  it  is  one  of  those  cases  in 
which  the  transitus  has  not  commenced.  ...  It  has  always  seemed 
to  me,  and  I  think  it  has  been  established  in  a  great  many  cases,  that 
there  is  a  similar  right  where  the  transitus  has  not  commenced  ;  and 
although  no  right  to  a  strict  lien  has  ever  existed,  yet,  where  goods 
remain  in  the  party's  hands,  and  insolvency  occurs,  and  the  bill  is  dis- 
honoured, there  a  right  analogous  to  that  of  stoppage  in  transitu 
arises,  and  there  is  a  right  to  withhold  delivery  of  the  goods."  It  was 
accordingly  held,  1st.  That  the  plaintiff  was  only  entitled  to  nominal 
damages,  in  accordance  with  the  decision  in  Valpy  v.  Oakeley;  2dly. 
That  it  makes  no  difference  in  such  cases  whether  the  sale  is  of  spe- 
<cific  chattels  or  an  executory  contract  to  supply  goods.^ 

The  subject  was  again  considered  in  Ex  parte  Chalmers,*  in  1873, 
'before  the  Court  of  Appeal  in  Chancery.     Hall  &  Co.  had  contracted 
to  sell  goods  to  Edwards  by  monthly  instalments,  payment  to  be  by 
^cash  in  fourteen  days  from  the  date  of  each  delivery.    Deliveiies  were 
made  and  duly  paid  for  under  the  contract.     Edwards  became  insol- 
vent, and  there  was  then  one  instalment  of  goods  already  delivered 
which  was  unpaid  for,  and  a  final  instalment  remaining  to  be  deliv- 
ered.    Hall  &  Co.,  upon  notice  of  the  insolvency,  refused  to  deliver 
.the  remaining  instalment,  whereupon  Edwards*  trustees  in  bankruptcy 
sued  them  for  damages  for  breach  of  contract.    Held,  that  Hail  &  Co. 
had  a  right  to  refuse  delivery  of  the  goods  until  the  price  of  both  in- 

M  E.  &  £.  680;  28  L.  J.  Q.  B.  204.  had  been  previoas]y  settled  bj  a  direct  de> 

^  It  was  ako  held  that  the  endorsement  to  cision  of  the  House  of  Loi*d<,  in  McEwan  v. 

A  third   person  of  a  delivery  order  for  the  Smith,  2  H.  L.  C.  309,  poU,  p.  727,  which 

goods  given  by  the  vendor  to  the  buyer,  did  was  not  cited  in  the  case.    St*e  now,  how- 

Dot  confer  on  such  third  person  any  greater  ever,  Factors'  Act,  1877,  a.  5,  poit,  p.  73S. 

'Tighta  than  the  buyer  had.    This  last  point  *  8  Ch.  289. 
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stalments  had  been  paid.  In  delivering  the  opinion  of  the  Court 
(composed  of  Lord  Selborne,  C,  James,  L.  J.,  and  himself),  Mellish, 
L.  J.,  said  :  ^^  The  first  question  that  arises  is,  what  are  the  rights  of  a 
seller  of  goods  when  the  purchaser  becomes  insolvent  before  the  con- 
tract of  sale  has  been  completely  performed  ?  I  am  of  opinion  that 
the  result  of  the  authorities  is  this,  —  that  in  such  a  case  the  seller, 
notwithstanding  he  may  have  agreed  to  allow  credit  for  the  goods,  is 
not  bound  to  deliver  any  more  goods  under  the  contract  until  the 
price  of  the  goods  not  yet  delivered  is  tendered  to  him  ;  and  that  if  a 
debt  is  due  to  him  for  goods  already  delivered,  he  is  entitled  to  refuse 
to  deliver  any  more  till  he  is  paid  the  debt  due  for  those  already  de- 
livered as  well  as  the  price  of  those  still  to  be  delivered.'*  His  Lord- 
ship then  reviews  the  authorities,  and  decides  in  accordance  with  the 
view  of  Crompton,  J.,  in  Griffiths  v.  Perry,  that  the  seller's  right  ex- 
ists as  well  on  a  contract  to  sell  goods  to  be  delivered  by  instalments 
as  on  a  sale  of  specific  goods. 

Grice  v.  Richardson  ^  was  decided  in  the  Privy  Council  in  1877. 
The  facts  were  precisely  similar  to  those  presented  in  Miles  v.  Gorton, 
ante^  p.  721.  The  sellers  were  warehousemen,  as  well  as  importers, 
of  tea.  They  gave  to  the  buyers  delivery  orders  for  the  tea,  which 
provided  that  the  buyers  should  pay  warehouse  rent,  and  they  made 
a  transfer  entry  of  the  tea  into  the  buyers'  names  in  their  warehouse 
books.  The  price  was  to  be  paid  by  the  buyers'  notes  or  acceptances. 
The  buyers  became  insolvent  during  the  period  of  credit,  and  their 
trustee  brought  an  action  of  trover  for  the  parcels  of  tea  remaining  in 
the  warehouse  ;  but  it  was  held,  upon  the  authority  of  Miles  v.  Gor- 
ton, that  as  the  goods  remained  in  the  possession  of  the  sellers,  and  no 
actual  delivery  had  been  made  to  the  buyers,  the  sellers'  Hen  revived 
upon  the  buyers'  insolvency. 

§  774.  The  rights  of  the  unpaid  vendor,  under  the  circumstances 
which  we  are  now  considering,  are  not  affected  by  a  resale  to  a  third 
person,^  unless  the  vendor  has  by  his  conduct  estopped  himself  from 
asserting  his  own  rights,  and  we  must  now  turn  to  the  class  of  cases 
where  the  conflict  of  pretensions  on  the  goods  not  paid  for  arose  be- 
tween the  original  vendor  and  the  sub-vendee. 

Without  referring  specially  to  the  early  cases,^  we  may  pass  to  the 
decision  of  the  King's  Bench  in  Stoveld  v.  Hughes,^  in  1811.  There 
the  defendants  had  sold  timber  lying  at  their  wharf  to  one  Dixon,  and 
the  timber  was  marked  by  mutual  assent  with  the  initials  of  the 
bayer;  and  the  vendors  promised  to  send  it  to  Shoreham.  The  buyer 
gave  acceptances  at  three  months  for  the  *  price.     A  small  part  was 

1  3  App.  Cas.  319.  mond  v.  Anderson,   I   B.  &  P.  N.  R.  69; 

s  But  see,  now,  40  &  41  Vict.  c.  39,  8.  5,  Hanson  i^.  Meyer,  6  East,  626 ;  Green  v. 

Factors'  Act,  1 877,  pnst,  p.  733.  Hay thome,  1  Stark.  447. 

s  Slubej  V,  Heyward,  2  H.  Bl.  504 ;  Ham-  *  14  East,  308. 
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delivered,  and  the  remainder,  while  still  lying  on  the  vendor's  prem- 
ises, was  sold  by  Dixon  to  the  plaintiff,  who  paid  the  price.  The 
plaintiff's  agent  informed  one  of  the  defendants  of  the  sale  by  Dixon, 
to  which  the  defendant  answered,  **Very  well;"  and  the  plaintiff 
and  the  defendant  then  went  together  on  the  wharf  of  the  defendants^ 
and  the  plaintiff's  agent  there  marked  the  timber  with  the  plaintiff's 
own  initials,  and  told  the  defendants  to  send  no  more  of  the  timber  to 
Dixon,  and  the  defendants  made  no  objection.  Dixon  became  insol- 
vent, his  bills  were  protested,  and  the  defendants  refused  delivery. 
Lord  Ellenborough  said,  on  these  facts:  "The  defendants  were  the 
only  persons  who  could  contravene  the  sale  and  delivery  to  the  plain- 
tiff from  the  Dixons.  And  when  that  sale  was  made  known  to  the 
defendant  Hughes,  he  assented  to  it  by  saying  'Very  well,'  and  to  the 
marking  of  the  timber  by  the  plaintiff's  agent,  which  took  place  st 
the  same  time.  If  that  be  not  an  executed  delivery,  I  know  not  what 
is  so."     The  other  judges,  Grose,  Le  Blanc,  and  Bayley,  concurred. 

In  Craven  v.  Ryder,^  in  1816,  the  vendors  undertook  to  deliver  the 
goods  free  on  board  to  the  vendee.  They  delivered  the  goods  on 
board,  and  took  a  receipt  in  their  own  name,  thereby  entitling  them- 
selves to  demand  the  bill  of  lading.  The  purchaser  resold  and  re- 
ceived payment,  and  became  insolvent  without  paying  the  original 
vendors.  The  sub-vendee  obtained  a  bill  of  lading,  toithout  the  a9$ent 
of  the  original  vendors,  and  it  was  held  that  he  had  acquired  no  rights 
against  the  first  vendors  who  had  never  delivered  the  property  out  of 
their  own  control. 

§  776.  The  next  in  date,  and  the  leading  case,  is  Dixon  v,  Yates,* 
in  1833.  The  plaintiff  Dixon  had  bought  a  large  number  of  punch- 
eons of  rum  belonging  to  Yates,  and  lying  in  the  latter's  warehouse  at 
Liverpool.  He  paid  for  them,  thus  becoming  possessor  as  well  as 
owner.  He  afterwards  sold  forty-six  puncheons,  parcel  of  his  purchase, 
to  one  Collard,  a  clerk  in  Yates's  service,  and  gave  him  an  invoice 
specifying  the  number  and  marks  of  each  puncheon,  and  took  Collard's 
acceptances  for  the  amount  of  the  invoice.  By  invariable  usage  in 
Liverpool,  the  mode  of  delivering  goods  sold  while  in  warehouse  is  that 
the  vendor  hands  to  the  buyer  a  delivery  order  for  the  goods.  On  a 
former  occasion,  Collard  bad  made  in  the  same  manner  a  similar  pur- 
chase of  another  parcel  of  the  rums,  and  Dixon  gave  him  delivery  or- 
ders for  them  ;  but  when  Collard  applied  for  delivery  orders  for  this 
second  purchase,  Dixon  refused,  but  said  if  he  wanted  one  or  two 
puncheons  he,  Dixon,  would  let  him  have  them.  Collard  then  drew 
two  orders  on  Dixon  for  one*  puncheon  each,  and  the  latter  gave  corre- 
sponding orders  on  Yates,  and  these  two  puncheons  were  delivered  to 
a  purchaser  from  Collard.  One  of  Collard's  bills  became  due  on  the 
16th  of  Noyember,  and  was  dishonoured;  and  Dixon,  on  the  18th  of 

^  6  Taont.  433.  ^  5  B.  &  Ad.  313. 
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November,  gave  notice  to  Yates  not  to  deliver  the  remaining  forty- 
four  puncheons  to  any  one  but  himself,  and  on  the  19th  made  a  verbal, 
and  on  the  21st  a  written,  demand  on  Yates  for  the  rum,  but  the  lat- 
ter refused  to  deliver  it  to  Dixon.  Collard  had  had  the  puncheons 
which  he  bought  coopered  at  Yates's  warehouse,  and  marked  with  the 
letter  C.  On  the  28th  of  October,  before  Collard's  bill  was  due,  he 
sold  twenty-six  puncheons  of  the  rum  bought  from  Dixon  to  one  Kaye, 
receiving  in  payment  Kaye's  acceptances,  which  were  duly  honoured. 
On  the  Slst  of  October,  Kaye's  cooper  went  to  Yates's  premises,  and 
got  Yates's  warehouseman  to  go  with  him  to  the  warehouse,  and  there 
marked  the  casks  (which  were  described  in  Collard's  invoice  to  Kaye 
by  marks  and  numbers)  with  the  letters  J.  A.  K.,  and  got  the  casks 
ready  for  Kaye's  gauger  who  gauged  them,  and  the  casks  were  then 
coopered  by  Kaye's  cooper.  When  the  gauger  first  came  to  Yates's 
office,  a  clerk  of  Yates  repeatedly  refused  permission  that  he  should 
gauge  the  casks  for  Kaye,  but  Collard  came  afterwards,  and  had  it 
done.  Collard  had  taken  samples  of  the  rum  when  first  landed  on  the 
quay,  but  not  after  it  was  in  the  warehouse. 

It  w^is  held  by  all  the  judges  that  the  possession  of  the  vendor  Dixon 
had  never  been  divested  ;  not  by  Collard's  taking  the  aamplea^  for  they 
were  not  taken  as  part  of  the  bulk :  not  by  his  taking  posaeaaion  of  the 
two  puncheons  which  were  actually  delivered  to  him,  because  it  is  only 
when  delivery  of  part  is  intended  to  operate  as  delivery  of  the  whole, 
that  it  can  have  that  effect ;  not  by  the  marking^  for  that  is  an  equiv- 
ocal act,  and  may  be  merely  for  the  purpose  of  identifying  the  goods, 
besides  which,  usage  required  delivery  orders,  which  had  been  ex- 
pressly refused ;  not  by  the  coopering  and  gauging^  because  that  had 
been  objected  to  by  Yates's  clerk,  and  was  only  accomplished  through 
the  unauthorized  interference  of  Collard,  availing  himself  of  his  posi- 
tion as  clerk.  Parke,  J.,  in  delivering  his  opinion,  said  :  "  There  was 
no  delivery  to  the  sub-vendees,  and  the  rule  is  clear  that  a  second  ven- 
deCy  who  neglects  to  take  either  actual  or  constructive  possession^  is  in 
the  same  situation  as  the  first  vendee^  under  whom  he  claims :  he  gets 
the  title  defeasible  on  the  non-payment  of  the  price  by  the  first  vendee. 
Craven  v.  Ryder,  6  Taunton,  433."  ^ 

§  776.  McEwan  v.  Smith  ^  was  decided  in  the  House  of  Lords  in 
1849.  The  facts  were  that  certain  sugars  were  imported  by  the  re- 
spondents Smith,  and  warehoused  for  their  account  by  their  agent  at 
Greenock,  named  James  Alexander,  in  a  bonded  warehouse  of  Little 
&  Co.  The  entry  on  the  warehouse  book  was,  "  Received  from 
Jamea  Alexander  for  J.  and  A.  Smith."  The  respondents  sold  the 
sugar  to  Bowie  &  Co.,  and  gave  them  an  order  dated  15th  of  Au- 
gust, 1843,  on  Alexander^  directing  him  to  deliver  to  the  purchasers 
^^  the  under-noted  42  hhds.  of  sugar,  ex  St.  Mary,  from  Jamaica,  in 
1  See  Griffiths  v.  Perry,  anU,  p.  724.  s  2  H.  L.  C.  309. 
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bond/'  The  sale  was  for  a  bill  at  four  months.  Bowie  &  Co.  never 
claimed  the  delivery,  and  on  the  26th  of  September  one  of  the  vendors 
wrote  to  their  agent  Alexander,  "  I  have  just  heard  of  Bowie  &  Co.'s 
failure.  Take  immediate  steps  to  secure  our  42  hhds.  of  sugar  ex  St 
Mary,  lately  sold  them,  if  they  are  still  in  warehouse."  In  the  mean 
time,  however,  the  appellants  McEwan  had  bought  the  sugar  from 
Bowie  &  Co.,  and  on  the  25th  of  September  they  sent  to  the  office 
of  Alexander  and  produced  there  the  original  delivery  order  of  Smith 
&  Co.,  which  had  been  indorsed  to  them  by  Bowie  &  Co.  Alex- 
ander's clerk,  thereupon,  gave  them  this  note :  *'  Delivered  to  the  or- 
der of  Messrs.  McEwan  &  Sons,  this  date,  forty-two  hogslieads  of 
sugar,  ex  St,  Mary.  James  Alexander,  per  J.  Adams.'*  Alexander, 
when  he  received  Smith's  letter,  removed  the  sugar  to  another  ware- 
house, and  wrote  to  them  on  the  27th  of  September :  "  The  order  for 
these  sugars  was  presented  on  the  evening  of  the  25th  inst.  in  the 
asual  way ;  but  the  young  man  that  came  with  it  from  the  agents  of 
Messrs.  McEwan  said  that  he  wished  them  put  in  my  books  as  deliv- 
ered to  these  gentlemen  ;  and  from  the  order  of  delivery  being  trans- 
ferred to  them,  my  young  man  (for  I  was  not  within  at  the  time)  noted 
in  the  little  book  in  which  the  weights  are  taken  when  weighing  over, 
*  delivered  to  Messrs.  McEwan  per  order  of  25th  of  Sept.  1843,'  and 
at  their  request  he  gave  them  a  slip  of  paper  to  this  effect."  On  these 
facts  Messrs.  McEwan  claimed  that  the  goods  had  been  delivered  to 
them,  and  brought  their  action  in  Scotland  for  the  goods. 

It  seems  manifest,  on  the  face  of  the  transaction,  that  Messrs. 
McEwan  acted  under  the  mistaken  impression  that  Alexander  held 
the  goods  as  a  warehouseman,  for  they  only  applied  to  have  the  entry 
of  delivery  made  on  his  books^  which  they  could  not  possibly  have  con- 
sidered to  be  a  delivery  to  them,  if  they  had  known  that  the  sagar 
was  in  the  warehouse  of  Little  &  Co.  It  was  accordingly  held  by 
the  House  of  Lords  that  nothing  had  been  done  to  change  the  posses- 
sion of  the  sagar  up  to  the  26th  of  September,  when  the  vendor  exer- 
cised his  lien.  Several  of  the  learned  Lords  gave  expositions  of  the 
nature  and  effect  of  delivery  orders,  and  of  dealings  between  vendors 
and  sub-vendees,  in  constituting  delivery  of  possession,  and  in  vesting 
title  in  a  sub- vendee  as  against  the  unpaid  original  vendor. 

The  Lord  Chancellor  (Lord  Cottenham)  first  said  of  the  note  given 
by  Alexander's  clerk,  that  it  was  '^  nonsense  to  say  that  by  that  mem- 
orandum the  goods  were  delivered."  His  Lordship  then  said  :  **  First, 
it  is  said  that  though  the  delivery  note  does  not  pass  the  property  as 
a  bill  of  lading  would  have  passed  it,  by  being  endorsed  over  from 
one  party  to  another,  still  it  operates  as  an  estoppel  upon  the  party 
giving  it,  so  far,  at  all  events,  as  a  third  party  is  concerned  ;  and  it  is 
argued  that  it  is  a  kind  of  fraud  for  a  person  to  give  a  delivery  note 
which  the  person  receiving  it  may  use  so  as  to  impose  upon  a  third 
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person,  and  then  to  deprive  that  third  person  of  its  benefit.  But  that 
.  .  .  merely  puts  the  argument  as  to  the  effect  of  a  delivery  note  in 
another  form,  and  it  assumes  that  such  a  document  has  all  the  effects 
of  a  bill  of  lading.  But  as  the  nature  and  effects  of  these  two  docu- 
ments are  quite  different  from  each  other,  it  seems  to  me  that  such  an 
argument  has  no  foundation  at  all,  and  cannot  be  adopted  without  con- 
verting a  delivery  note  into  a  bill  of  lading.  ...  It  was  contended 
that,  assuming  the  delivery  note  given  to  the  first  vendee  to  have  no 
effect  in  changing  the  property,  yet,  if  the  second  vendee  comes  to  £he 
original  vendor  and  obtains  a  new  order,  the  vendor  cannot  afterwards 
say  that  he  has  not  been  paid  by  the  first  vendee,  and  so  defeat  the 
title  of  the  second  vendee,  the  sale  to  whom  he  had  in  fact  sanctioned 
by  making  that  second  note,  and  dealing  with  him  as  a  party  entitled 
to  the  custody  of  the  goods.  But  this  argument  is  answered  by  the 
observation  that  Mr.  Alexander  is  here  assumed  to  have  an  authority 
which  in  fact  he  never  possessed  ;  for  in  truth  he  possessed  no  author- 
ity but  that  which  the  first  delivery  note  given  to  Bowie  &  Co.  had 
conferred  upon  him.  .  .  .  Supposing  the  note  of  the  25th  of  September 
to  have  been  signed  by  Alexander  himself,  I  am  of  opinion  that  it 
gave  the  second  vendee  no  better  title  than  the  first  delivery  note  gave 
to  Bowie  &  Co.  It  is  not  possible  to  construe  this  note  as  a  dealing 
between  the  vendors  and  the  second  vendee^  when  in  fact  there  was  no 
communication  whatever  between  them." 

Lord  Campbell  said :  *^  The  single  point  in  this  case  is,  whether 
Smith  &  Co.,  the  respondents,  the  original  vendors  of  the  goods,  re- 
tained their  lien  upon  them.  ...  If  a  bill  of  lading  is  given,  and  that 
is  endorsed  for  a  valuable  consideration,  that  would  take  away  the 
right  of  the  vendor  to  prevent  the  delivery  of  the  goods  ;  but  that  is 
not  so  with  a  delivery  order.  ...  It  is  said  that  the  delivery  order 
and  the  subsequent  payment  of  the  price  by  the  second  vendee  take 
away  the  lien  of  the  vendors.  These  acts  do  not  seem  to  me  to  do  so ; 
for,  first,  this  price  was  not  paid  to  the  original  owners,  and  then  to 
treat  what  passed  between  other  people  as  an  estoppel  to  the  original 
ovoners  is  to  give  the  delivery  order  the  effect  of  a  bill  of  lading,  and 
thus  the  argument  again  and  again  comes  round  to  that  point  for 
which  no  authority  in  the  usage  of  trade  or  in  the  law  can  be 
shown."  ^ 

As  to  the  true  nature  of  the  unpaid  vendor's  right  on  the  goods  in 
such  circumstances,  his  Lordship  was  very  emphatic  in  repudiating  any 
supposed  analogy  with  stoppage  in  transitu.     He  said  :  ^*  Several  of 

1  See,  also,  Dixon  v.  Bovill,  S  McQueen,  1877  (40  &  41  Vict.  c.  89),  s.  5,  the  transfer 
H.  L.  C.  I ;  Imperial  Bank  v.  London  and  of  a  delivery  order  by  a  vendee  to  a  bonSJide 
St.  Katharine  Docks  Co.  5  Ch.  D.  195 ;  Mer-  holder  for  value  has  the  same  effect  for  de- 
chant  Banking  Co.  v  Phcenix  Bessemer  Steel  feating  the  yendor's  lien  as  the  transfer  of  a 
Co.  lb.  205 ;  Farmeloe  v.  Bain,  1  C.  P.  D.  bill  of  lading.  See  post,  p.  733. 
445.     Now,  however,  by  the  Factors'  Act, 
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the  jadges  in  the  Court  below  discuss  at  great  length  the  question  of 
Stoppage  in  transitu.  That  doctrine  appears  to  me  to  have  no  more 
bearing  on  this  case  than  the  doctrine  of  contingent  remainders J^  It 
was  in  his  Lordship's  opinion  clearly  the  revival  of  the  lien  which 
entitles  the  vendor  to  exercise  his  right  on  goods  sold  originallj 
with  a  waiver  of  lien,  if  the  buyer  becomes  insolvent  before  the  credit 
expires. 

§  777.  In  Pearson  v.  Dawson,^  the  facts  were  that  the  defendant 
sold  sugar,  held  in  his  own  bonded  warehouse,  to  one  Askew,  and  took 
an  acceptance  for  the  price.  Askew  resold  20  hogsheads  of  the  sugar 
to  the  plaintiffs,  and  gave  them  a  delivery  order  in  the  following  words: 
**  Mr.  John  Dawson  :  Please  deliver  to  Messrs.  Pearson  &  Hampton, 
or  order,  twenty  hogsheads  of  sugar,  ex  Orontes  [here  were  specified 
the  marks,  numbers,  &c.].  James  Askew."  This  order  was  handed 
by  the  plaintiffs  to  the  defendant,  who  wrote  in  pencil  on  his  "  sugar 
book  "  the  plaintiffs'  name  opposite  the  particular  hogsheads  resold. 
No  one  could  take  the  hogsheads  out  of  the  warehouse  without  paying 
duty,  and  the  plaintiffs,  having  sold  two  of  the  hogsheads,  gave  their 
own  delivery  order  to  the  defendant  for  them,  and  the  defendant  gave 
the  plaintiffs  an  order  to  his  warehouseman  to  deliver  them,  and  the 
plaintiffs  paid  the  duty  and  took  them  away.  In  the  like  manner 
other  hogsheads,  making  altogether  eight  out  of  the  twenty,  had  been 
taken  from  the  warehouse  by  the  plaintiffs  when  Askew  became  insol- 
vent ;  his  bills  were  dishonoured,  and  the  defendant  then  claimed  his 
lien  on  the  twelve  remaining  hogsheads.  But  the  judges,  Lord  Camp- 
bell, C.  J.,  and  Coleridge  and  Erie,  J  J.,  were  unanimously  of  opinion 
that  the  original  vendor  was  bound  to  state  to  the  plaintiffs  his  objec- 
tions, if  he  had  any,  to  recognizing  the  delivery  order  given  by  Askew 
when  made  known  to  him,  and  that,  having  by  his  conduct  given  an 
implied  assent  to  the  resale,  he  had  lost  possession  and  right  of  lien, 
and  could  not  contest  the  title  of  the  sub-vendee. 

§  778.  In  Woodley  v.  Coventry,^  the  defendants,  corn-factors,  sold 
850  barrels  of  flour,  to  be  taken  out  of  a  larger  quantity,  to  one 
Clarke,  who  obtained  advances  from  the  plaintiff  on  the  security  of 
the  flour,  giving  to  the  plaintiff  a  delivery  order  on  the  defendants. 
The  plaintiff  sent  the  order  to  the  defendants'  warehouse,  and  lodged 
it  there,  the  granary  clerk  saying,  "  It  is  all  right,"  and  showing  the 
plaintiff  samples  of  the  flour  sold  to  Clarke.  The  plaintiff  sold  the 
flour  to  different  persons,  and  the  defendants  delivered  part  of  it,  but, 
Clarke  having  in  the  mean  time  absconded  and  become  bankrupt,  the 
defendants  refused,  as  unpaid  vendors,  to  part  with  any  more  of  the 
flour.  The  plaintiff  brought  trover^  and  it  was  contended  for  the  de- 
fendi|nts  that  the  estoppel  set  up  against  them  by  the  plaintiff  could 
not  prevail  against  the  rule  that  trover  will  not  lie  where  the  property 

1  E.,  B.  &  E^iS;  27  L.  J.  Q.  B.  248.  >  2  H.  &  C.  164 ;  32  K  J.  Ex.  165. 
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is  not  vested ;  and  that  by  the  contract  between  the  defendants  and 
Clarke  no  property  had  passed,  because  the  sale  was  not  of  any  spe- 
cific flour,  but  of  flour  to  be  supplied  generally,  in  accordance  with  the 
samples.  But  the  Court  held  that  the  defendants  were  estopped  also 
from  denying  that  the  property  had  passed,  and  refused  to  set  aside 
the  verdict  given  in  plaintiff's  favour. 

Under  very  similar  circumstances,  the  Queen's  Bench  held  ih 
Knights  V,  Wiffen,*  that  the  estoppel  took  place,  even  where  the 
buyer  had  paid  the  price  before  presenting  the  delivery  order,  the 
Court  holding  that  the  buyer's  position  was  nevertheless  altered 
through  the  defendant's  conduct,  because  the  buyer  was  thereby  in- 
duced to  rest  satisfied  that  the  property  had  passed,  and  to  take  no 
further  steps  for  his  own  protection. 

§  778  a.  In  Gunn  v.  Bolckow,  Vaughan  &  Company,^  the  defend- 
ants had  contracted  to  make  and  sell  to  the  Aberdare  Iron  Company, 
for  shipment  to  Russia,  a  large  quantity  of  iron  rails,  and  in  pur- 
suance of  the  contract  delivered  to  the  Aberdare  Company,  in  ex- 
change for  their  acceptances,  certain  wharfinger's  certificates  in  the 
following  form  :  —  v 

"  I  hereby  certify  that  there  are  lying  at  the  works  of  Messrs. 
Bolckow,  Vaughan  &  Co.,  Limited,  of  Middlesborough  .  .  .  tons  of 
iron  rails  which  are  ready  for  shipment,  and  whicli  have  been  rolled 
under  contract  dated  .  .  .  between  the  said  company  and  the  Aber- 
dare Iron  Company. 

"W.  Roe,   Wharfinger.'' 

The  Aberdare  Company  obtained  advances  from  the  plaintiff  on  the 
security  of  these  certificates,  which  they  called  warrants.  Subse- 
quently the  Aberdare  Company  filed  a  liquidation  petition,  and  their 
acceptances  were  dishonoured.  The  plaintiff  claimed  a  lien  on  the  , 
rails  mentioned  in  the  certificates,  upon  the  ground  that  they  were 
equivalent  to  warrants  or  documents  of  title,  and  were  negotiable  ac- 
cording to  the  custom  of  the  iron  trade.  But  this  contention  was 
repudiated  by  the  Court  of  Appeal  in  Chancery.  "To  say  that," 
says  James,  L.  J.  (at  p.  499),  "is  in  truth  to  say  a  thing  which  can- 
not be.  No  custom  of  the  trade  can  make  a  certificate  a  bill  of  ex- 
change or  a  warrant.  What  is  evidently  meant  by  that  allegation, 
giving  the  most  liberal  interpretation  to  it  in  favour  of  the  pleader,  is 
that  people  deposit  the  certificates  as  if  they  were  warrants."  And 
Mellish,  L.  J.,  says  (at  p.  602) :  "It  is  utterly  impossible,  in  my  opin- 
ion,  to  make  this  out  to  be  a  document  of  title.  A  document  of  title 
is  something  which  represents  the  goods,  and  from  which,  either  im- 
mediately or  at  some  future  time,  the  possession  of  the  goods  may  be 
obtained."    He  then  proceeds  to  point  out  the  distinction  between  such 

^  L.  B  5  Q.  B.  660  <  10  Ch.  491. 
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a  document  and  a  bill  ot  lading,  or  a  delivery  order.  The  case  was, 
therefore,  brought  within  the  general  principle,  and  the  sellers'  lien 
revived  upon  the  buyer's  insolvency. 

In  Farmeloe  v.  Bain,*  the  defendants,  under  a  contract  for  the  sale 
of  100  tons  of  zinc,  gave  to  the  buyers,  Messrs.  Burrs  &  Co.,  four  un- 
dertakings in  the  following  form  :  — 

"  We  hereby  undertake  to  deliver  to  your  order  indorsed  hereon 
twenty-lBve  tons  merchantable  sheet  zinc  oflE  your  contract  of  this  date." 

The  contract  was  not  for  the  sale  of  any  specific  zinc,  but  of  100 
tons  to  be  taken  from  a  quantity  which  the  defendants  had  on  their 
wharf  at  the  time.  Tlie  plaintiffs  bought  from  Burrs  &  Co.  on  the 
faith  of  these  documents ;  but  it  was  admitted  that  the  documents 
were  not  known  documents  amongst  merchants.  Burrs  &  Co.  failed 
without  paying  the  contract  price.  Held,  in  trover,  that  these  "un- 
dertakings" must  be  construed  as  any  other  written  instruments,  and 
did  not  contain  any  representation  that  the  goods  were  the  goods  of 
Burrs  &  Co.  free  from  lien  ;  that  the  defendants,  therefore,  were  not 
estopped  from  setting  up  their  right  as  unpaid  vendors  to  withhold  de- 
livery. 

In  the  Merchant  Banking  Company  of  London  v.  Phoenix  Bessemer 
Steel  Company,^  the  defendants,  under  a  contract  of  sale  to  Messrs. 
Gilead  Smith  &  Co.  for  steel  rails  to  be  delivered  in  monthly  quanti- 
ties, invoiced  the  rails  to  Messrs.  Smith  &  Co.,  and  at  their  request 
sent  in  addition  warrants  for  the  monthly  quantities  in  the  following 
form,  mutatis  mutandis  :  — 

^^  The  undermentioned  iron  will  not  he  delivered  to  any  party  hut  the 
holder  of  this  warrant. 

"Phcenix  Bbssembb  Steel  Company,  Limited, 
"  No.  88.  Dec,  19,  1874. 

^^ Stacked  at  the  works  of  the  Phoenix  Bessemer  Steel  Company, 
The  Ickles,  Sheffield. 

^^  Warrant  for  403  tons,  2  qrs.  9  lbs.  steel  rails.  Iron  deliverable 
(f.  o.  b.)  to  Messrs.  Gilead  A.  Smith  &  Co.,  of  London,  or  to  their 
assigns  by  endorsement  hereon.'^ 

Smith  &  Co.  indorsed  the  warrants  to  the  plaintiffs  for  value,  and, 
on  the  failure  of  Smith  &  Co.  and  the  defendants,  the  plaiutifFs 
claimed  a  first  charge  upon  the  iron  mentioned  in  the  warrants. 

It  was  proved  that,  by  the  usage  of  the  iron  trade,  warrants  in  tlie 
above  form  passed  from  hand  to  hand  without  any  notice  being  given 
to  the  person  issuing  the  waiTant,  and  were  taken  to  give  to  the  hold- 

1  1  C.  P.  D.  445.  «  5  Ch.  D.  205. 
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ers  for  value  a  title  free  from  any  vendor's  lien  ;^  and  in  the  case  be- 
fore him,  Jessei,  M.  R.,  drew  the  inference  tliat  the  sellers  must  have 
intended  these  warrants  to  be  used  for  the  purpose  of  sale  or  pledge, 
because,  with  knowledge  of  the  custom,  they  had  issued  the  warrants 
in  addition  to  the  ordinary  invoices  of  the  goods.  He  held,  therefore, 
that  they  were  estopped  from  afterwards  setting  up  their  claim  as  un- 
paid vendors. 

This  decision  shows  clearly  the  distinction  between  warrants  which 
are  documents  of  title  transferable  by  endorsement,  and  which  repre- 
sent, and  are  intended  to  represent,  the  goods,  and  wharfingers'  certifi- 
cates which,  as  in  Gnnn  v.  Bolckow,  Vaughn  &  Co.,  are  not  docu- 
ments of  title  at  all,  and  are  not  intended  to  represent  the  goods. 

The  law  as  laid  down  by  the  foregoing  decisions,  so  far  as  relates  to 
the  effect  of  the  transfer  of  delivery  orders  or  dock  warrants,  has  been 
altered  by  the  last  Factors'  Act  (40  &  41  Vict.  c.  39).  The*6th  sec- 
tion provides,  that  ^^  where  any  document  of  title  to  goods  has  been 
lawfully  endorsed  or  otherwise  transferred  to  any  person  as  a  vendee 
or  owner  of  the  goods,  and  such  person  transfers  such  document  by 
indorsement  (or  by  delivery  where  the  document  is,  by  custom  or  by 
its  express  terms,  transferable  by  delivery,  or  makes  the  goods  deliver- 
able to  the  bearer)  to  a  person  who  takes  the  same  bond  fide  and  for 
valuable  consideration,  the  last-mentioned  transfer  shall  have  tlie  same 
effect  for  defeating  any  vendor's  lien  or  right  of  stoppnge  in  transitu, 
as  the  transfer  of  a  bill  of  lading  has  for  defeating  the  right  of  stoppage 
in  transitu.^ 

The  expression  '^documents  of  title"  is,  it  is  submitted,  to  be  in- 
terpreted by  the  definition  given  of  such  documents  in  the  earlier  Fac- 
tors' Act  (6  &  6  Vict.  c.  89,  s.  4)  ;  see  poaty  page  758.  If  this  view 
be  correct,  the  decision  in  the  Merchant  Banking  Company  v.  Phoenix 
Bessemer  Steel  Company  is  covered  by  this  section,  the  iron- warrants 
in  that  case  being  clearly  documents  of  title  within  the  definition  of 
the  Factors'  Act,  1842 ;  on  the  other  hand,  the  section  does  not  enlarge 
the  effect  of  a  transfer  of  documents  such  as  the  wharfinger's  certifi- 
cates in  Gunn  v.  Bolckow,  Vaughan  &  Company,  or  the  ^^  undertak- 
ings "  in  Farmeloe  v.  Bain. 

§  779.  Having  regard  to  the  foregoing  authorities  and  the  6th  sec 
tion  of  the  Factors'  Act,  1877,  an  unpaid  vendor  in  actual  possession 
of  the  goods  sold,  even  where  he  has  relinquished  his  lien  by  the  terms 
of  his  contract,  has  the  following  rights,  of  winch  lie  is  not  deprived 
by  assenting  to  hold  the  goods  as  bailee  of  the  buyer :  — 

First.  —  If  the  controversy  be  between  the  unpaid  vendor  and  the 

^  The  form  of  r  these  warrants  had  been  ter  to  hare  stated  on  the  face  of  the  warrant 

settled  in  1866  by  counsel,  Mr.  (afterwards  that  it  was  free  f-om  any  vendor's  lien,  and 

Chief  Justice)  Boviil  and  Mr.  Llovd.    Jessel,  he  advised  the  in^ertiun  uf  words  to  that  ef- 

M.  R.,  suggested  that  it  would  have  been  bet-  feet  for  the  future. 
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insolvent  buyer,  or  the  latter's  trustee,  the  vendor  may  refuse  to  give 
up  possession  ot  the  goods  without  payment  of  the  price.*  (And  see 
ante^  p.  710,  as  to  antecedent  partial  deliveries  not  paid  for.) 

Secondly,  —  The  vendor's  remedy  will  not  be  impaired  by  his  giv- 
ing a  delivery  order  or  other  document  of  title  for  the  goods  if  coun- 
termanded before  his  bailee  attorns  to  the  buyer.^ 

Thirdly,  —  As  against  a  sub-vendee  or  pledgee,  the  right  of  the 
unpaid  vendor  to  retain  possession  of  the  goods  depends  upon  whether 
he  has  or  has  not  transferred  to  the  buyer,  and  the  latter  transferred 
to  the  sub-vendee  or  pledgee,  a  document  of  title  to  the  goods.  If  a 
document  of  title  has  been  so  transferred,  the  effect  of  the  5th  section 
of  the  Factors'  Act,  1877,  is  to  destroy  the  vendor's  lien.  But  if  a 
document  of  title  has  not  been  so  transferred,  or  if  the  document  issued 
to  the  buyer  is  not  a  document  of  title,  tlien  the  rights  of  the  unpaid 
vendor  are  the  same  against  a  sub- vendee  or  pledgee  as  against  the 
original  buyer,^  unless  he  be  precluded  by  the  estoppel  resulting  from 
his  assent,  express  or  implied,  to  the  sub-sale  or  pledge  when  informed 
of  it.* 

Fourthly.  —  The  assent  may  be  impliedly  given  by  the  conduct  of 
the  seller  before  the  sub-sale  or  pledge  has  taken  place ;  ^  but  will  not 
be  implied  from  the  mere  fact  that  the  seller  has  issued  to  the  buyer 
documents  other  than  documents  of  title  which  the  buyer  has  dealt 
with  by  way  of  sale  or  pledge,  unless  such  documents  contain  some 
representation  of  fact  creating  an  estoppel.* 

These  rights  taken  in  connexion  with  the  remedy  by  resale,  and 
the  vendor's  lien,  treated  of  in  the  two  succeeding  chapters,  cover 
almost  every  conceivable  controversy  that  csin  arise  relative  to  the 
rights  of  an  unpaid  vendor  before  the  buyer  has  obtained  actual  pos- 
session of  the  goods. 

§  780.  It  will  be  again  necessary  to  refer  more  particularly  ( poit, 
Ch.  IV.  On  Lien)  to  the  effect  of  delivery  orders  ;  but  before  leaving 
the  subject  of  estoppel,  attention  may  properly  be  directed  to  the  cases 
in  which  it  has  been  applied  to  warehousemen  and  bailees,  who  may 
by  their  conduct  make  themselves  responsible  to  sub-vendees  without 

^  Tooke  V.  Hollingworth,  5  T.  R.  215;  was  on  the  facts  conditional,  bat  the  Coart 

Bloxam  v.  Sanders,  4  B.  &  C.  941 ;  Miles  v.  held  otherwise. 

Gorton,  2  Cr.  &  M.  504 ;  Townley  t;.  Crump,        «  Craven  v,  Ryder,  6   Taunt.  433;  per 

4  A.  &  £.  58;  Craveu  v.  K}dcr,  6  Taunt  Parke,  B,  in  Dixon  v.  Yates,  5  B  &  A.313; 

433;  Dodsiey  o,   Varley,   12  A.  &  £.  632;  McEwan  v.  Smith,  and  Griffiths  v.  ^trry,wbi 

Valpy  r.  Oakiley,  16  Q  B.  941 ;  20  L.  J.  Q.  supra, 

B.  380;  Grittiihs  v.  Perry,  1  £.  &  £.  680;        «  Stoveld  v.  Haghes,  14  East,  30S;  Pdl^ 

28  L.  J.  Q.  B.  204 ;  Ex  )iarte  Chalmers,  8  son  v.  Dawson,  £.,  B.  &  E.  448 ;  27  L.  J.  Q. 

Ch.  289;  Grice  v.  KichHrdAon,  3  App.  Cas.  B.  248;  Merchant  Banking  Co.  of  London  p. 

319.  Phoenix  Bessemer  Steel  Co.  5  Ch.  D.  205. 

s  McEwan  v.  Smith,  2  H.  L.  C.  309 ;  Grif-        ^  Merchant  Banking  Go.  v.  Phcuniz  Bet- 

fiths  V,  Perry,  ubi  supra;  see,  also,  Pooley  r.  seraer  Steel  Co.  ubi  su/>ra. 
Great  £abt(rn  Railway  Co.  34  L.  T.  N.  S.        •  Gunn  v.  Bolckow,  Vanghan  &Co.  10 Ch. 

537,  where  it  was  argued  that  the  attornment  491 ;  Farmeloe  v.  Bain,  1  C.  P.  V.  445. 
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relieving  themselves  of  liability  towards  the  unpaid  vendor.  For  the 
doctrine  of  estoppel  in  general,  the  reader  is  referred  to  the  notes  ap- 
pended to  the  case  of  Doe  v.  Oliver,^  in  Mr.  Smith's  very  valuable 
book.  The  principle  was  thus  stated  by  Lord  Den  man  in  Pickard  v. 
Sears :  ^  "  Where  one  by  his  words  or  conduct  wilfully  causes  another 
to  believe  in  the  existence  of  a  certain  state  of  things,  and  induces  him 
to  act  on  that  belief,  so  as  to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a  different  state 
of  things  as  existing  at  the  same  time."  But  in  Freeman  v.  Cooke,^ 
Parke,  Baron,  said,  —  and  this  dictum  was  approved  by  Chelmsford, 
L.  C,  in  Clarke  v.  Hart,*  —  that  "in  most  cases  the  doctrine  in  Pick- 
ard V.  Sears  is  not  to  be  applied  unless  the  representation  is  such  as 
to  amount  to  the  contract  or  licence  of  the  party  making  it." 

§  781.  In  Stonard  v.  Dunkin,^  the  defendant,  a  warehouseman,  gave 
a  written  acknowledgment  that  he  held  a  parcel  of  malt  for  the  plain- 
tiff, who  had  advanced  money  on  a  pledge  of  it  to  one  Knight.  Knight 
became  bankrupt,  and  the  defendant  attempted  to  show  that  the  malt 
bad  not  been  measured,  and  that  the  property  in  it  therefore  passed  to 
Knight's  assignees ;  but  Lord  Ellenborough  said :  "  Whatever  the  rule 
may  be  between  buyer  and  seller,  it  is  clear  that  the  defendants  can- 
not say  to  the  plaintiff  the  malt  is  not  yours,  after  acknowledging 
to  hold  it  on  his  account.  By  so  doing  they  attorned  to  him,  and  I 
should  entirely  overset  the  security  of  mercantile  dealings  were  I  now 
to  suffer  them  to  contest  his  title." 

This  case  was  followed  by  Hawes  v.  Watson,®  in  the  King's  Bench 
in  1824,  and  by  Gosling  v,  Birnie,"^  in  the  Common  Pleas  in  1831,  the 
assent  of  the  wharfinger  in  the  latter  case  being  by  parol.  Tindal, 
C.  J.,  said :  "  The  defendant  is  estopped  by  his  own  admissions,  for 
unless  they  amount  to  an  estoppel  the  word  may  as  well  be  blotted 
from  the  law." 

The  rule  has  since  been  applied  in  very  many  cases,  among  which 
may  be  cited  Gillett  v.  Hill,®  Holt  v.  Griffin,®  Lucas  v.  Dorrieu,^® 
and  Woodley  v.  Coventry  ;  ^^  and  it  was  recognized  in  Swanwick  v. 
Sothern,'^  in   the  elaborate  judgment   delivered    by   Blackburn,  J., 

^  2  Sm.  L.  C.  pp.  775  et  seq.  ed.  1879.  Cranworth,  L.  C,  in  Jorden  v.  Money,  5  H. 

3  6  A.  &  E.  475.    See  the  remarks  of  Lord  L.  C.  at  pp.  213,  214. 
Blackbarn  on  the  doctrine  of  estoppel  in  pais        ^  4  Camp.  344.^ 
in  Bnrkinshaw  v.  NichoUs,  3  A  pp.  Cas.  at  p.        ^  2  B.  &  C.  540. 
1026,  and  the  definition  of  estoppel  offered  by        '  7  Bing.  339. 
Bramwell,  L.  J.,  in  Simm  v.  Anglo-American        ^  2  C.  &  M.  536. 
Telegraph  Co.  5  Q.  B.  D.  188,  C.  A.,  at  p.        *  10  Bing.  246. 
202,  and  the  observations  of  Brett,  L.  J.,  at       ^^  7  Taunt.  278. 
p.  206.  u  2  H.  &  C.  164,  and  32  L.  J.  Ex.  187. 

s  2  Ex.  654.  ^  9  A.  &  £.  895. 

^  6  H.  L.  C.  at  p.  656.    See  per  Lord 
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in    the   Queen's    Bench,   in   Biddle   v.   Bond,^   and    in    Ejiights  r. 
Wififen.2 

The  rules  as  to  estoppels  in  pais  were  very  fully  and  carefully  laid 
down  by  Brett,  J.,  in  delivering  the  judgment  of  the  Court  of  Corn- 
man  Pleas  in  Carr  v.  The  London  and  North  Western  Railway  Com- 
pany,^ 

^  6  B.  &  S.  225,  and  34  L.  J.  Q.  B.  137.  criticisms  are  passed  apon  Hart  r.  Frontiiio 

See  the  same  principle  applied  in  other  cases,  Gold  Mining  Co.  by  Bramwell,  L.  J.,  at  p. 

as  in  delivering  certificates  of  shares,  In  re  204,  and  upon  Knights  v.  Wiffen,  bj  Brett, 

Bahia  and  San  Francisco  Railway  Co.  L.  B.  L.  J.,  at  p.  212 ;  and  see  Waterhonse  p.  Loo- 

3  Q.  B.  584 ;  Hart  v.  Frontino  Gold  Mining  don  and  South  Western  Railway  Co.  41  L 

Co.  L.  li.  5  £x.  Ill;  or  in  issue  of  deben-  T.  N.  S.  553. 

tures,  Webb  v.  Heme  Bay  Commissioners,  L.  ^  L.  R.  5  Q.  B.  660,  ante,  p.  731.    See, 

R.  5  Q.  B.  642.    See,  however,  the  limits  of  also,  Farmeloe  v.  Bain,  1  C.  F.  D.  445,aaif, 

the  principle  in  such  cases  laid  down  by  the  p.  732. 

Court  of  Appeal  in  Simm  v.  Anglo-American  *  L.  R.  10  C.  P.  307,  at  pp.  316-^18. 
Telegraph  Co.  5  Q.  B.  D.  188,  whei-e  some 
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§  782.  We  have  seen  that  the  vendor  has  no  right  to  rescind  the 
sale  when  the  buyer  is  in  default  for  the  payment  of  the  price,^  and 
this  suggests  at  once  other  important  questions.  What  is  a  vendor  to 
do  if  the  buyer,  after  notice  to  take  the  goods  and  pay  the  price,  re- 
mains in  default?  Must  he  keep  them  until  he  can  obtain  judgment 
against  the  buyer  and  sell  them  on  execution  ?  What  if  the  goods 
are  perishable,  like  a  cargo  of  fruit ;  or  expensive  to  keep,  as  cattle 
or  horses  ?  May  the  vendor  resell  ?  and  if  so,  under  what  circum- 
stances ?  with  what  legal  effect  ?  Before  attempting  to  give  an  answer 
to  these  questions,  let  us  see  how  the  law  stood  when  Blackburn  on 
Sales  was  published,  in  1845.  The  following  is  the  statement  of  the 
learned  author :  — 

"  Assuming,  therefore,  what  seems  pretty  well  established,  that  the 
vendor's  rights  exceed  a  lien,  and  are  greater  than  can  be  attributed 
to  the  assent  of  the  purchaser,  under  the  contract  of  sale,  the  question 
arises,  how  much  greater  than  a  lien  are  they  ?  and  this  is  a  question 
that,  in  the  present  state  of  the  law,  no  one  will  venture  to  answer 
positively,  but,  as  has  already  been  said,  the  better  opinion  seems  to 

1  Aiiitj  p.  719. 
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be,  that  in  no  case  do  they  amount  to  a  complete  resumption  of  the 
right  of  property^  or,  in  other  words,  to  a  right  to  rescind  the  contract 
of  sale^  but  perhaps  come  nearer  to  the  rights  of  a  pawnee  with  a  power 
of  sale  than  to  any  other  common  law  rights.  At  all  events,  it  seems 
that  a  resale  by  the  vendor,  while  the  purchaser  continues  in  default, 
is  not  so  wrongful  as  to  authorize  the  purchaser  to  consider  the  con- 
tract rescinded,  so  as  to  entitle  him  to  recover  back  any  deposit  of  the 
price,  or  to  resist  paying  any  balance  of  it  still  due  ;  nor  yet  so  tor- 
tious as  to  destroy  the  vendor^s  right  to  retain,  and  so  entitle  the  pur- 
chaser to  sue  in  trover."  ^ 

§  783.  There  has  been  a  great  deal  of  authority  on  the  point  since 
the  publication  of  Blackburn  on  Sales,  and  it  will  be  convenient  first 
to  refer  succinctly  to  the  decisions  cited  by  that  learned  author.  Mar- 
tindale  v.  Smith  ^  may  be  at  once  distinguished  from  all  the  other 
cases  cited,  by  the  circumstance  that  the  resale  in  that  case  was  made 
after  the  buyer  had  tendered  the  price^  a  proceeding  to  which  no  coun- 
tenance has  been  given  by  any  dictum  or  any  decided  case.  To  the 
later  case  of  Chinery  v.  Viall,^  to  b^  examined  post^  the  same  remark 
applies,  the  vendor  having  resold  before  the  buyer  was  in  default. 

In  Langfoot  v.  Tyler,*  Holt,  C.  J.,  ruled,  in  1705,  that  **  after  earnest 
given,  the  vendor  cannot  sell  the  goods  to  another  without  default  in 
the  vendee ;  and  therefore  if  the  vendee  does  not  come  and  pay  and  take 
the  goods,  the  vendor  ought  to  go  and  request  him,  and  then,  if  he 
does  not  come  and  pay  and  take  away  the  goods  in  convenient  time, 
the  agreement  is  dissolved,  and  he  is  at  liberty  to  sell  them  to  any 
other  person."  We  have  already  seen  that,  by  the  law  as  now  set- 
tled, the  agreement  is  not  dissolved,  according  to  the  dictum  in  this 
old  case. 

In  Hore  v.  Milner,^  at  Nisi  Prius  in  1797,  Lord  Kenyon  held,  that 
a  vendor  who  had  resold  had  estopped  himself  from  alleging  the  con- 
tract to  have  been  an  executed  bargain  and  sale,  and  could  only  re- 
cover on  a  count  for  damages,  as  on  an  executory  agreement. 

In  Mertens  v.  Adcock,^  in  1813,  Lord  Ellenborough  held,  in  a  case 
of  goods  sold  at  auction,  with  deposit  of  part  of  the  price,  and  express 
reservation  of  power  to  resell,  that  the  resale  was  not  a  rescission  of  the 
contract,  and  that  the  vendor  might  recover  on  a  count  for  goods  bar- 
gained and  sold.  This  case  has  since  been  overruled.  See  Lamond  v. 
Duvall,  p.  740,  infra. 

In  Hagedorn  v,  Laing,"^  the  Common  Pleas  expressed  a  doubt  of  the 
correctness  of  Lord  Ellenborough's  ruling,  in  cases  where  there  is  an 
express  reservation  of  the  power  to  resell. 

^  Blackburn  on  Sales,  p.  825.  Littledale,  J.,  in  Bloxam  v.  Sanders,  4  B.  & 

«  1  Q.  B.  395.  C.  945. 

>  5  H.  &  N.  288  ;  29  L.  J.  Ex.  180.  ^  1  Peake,  42,  n.  (58,  d.  in  ed.  1820). 

*  1  Salk.  1 13,  cited  by  Lord  Kllenborongh,        <  4  Eap.  251. 
in  Hinde  v.  Wbitehouae,  7  East,  571,  and  by        f  6  Taunt  162. 
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In  Greaves  v.  Aslilin,^  in  1813,  the  facts  were,  that  the  defendant 
sold  the  plaintiff  fifty  quarters  of  oats  at  45«.  6(2.,  and  resold  them,  on 
the  buyer's  default,  at  51«.  per  quarter.  Lord  EUenborough  held  the 
sale  not  to  be  rescinded  by  the  resale,  and  the  plaintiff  recovered  the 
profit  on  the  resale. 

§  784.  Next  came  Maclean  v.  Dunn,  in  1828.  The  vendor  in  that 
case  resold  the  goods  at  a  loss,  after  repeated  requests  that  the  buyer 
would  take  them.  Best,  C.  J.,  gave  the  decision  of  the  Court  that  the 
original  sale  was  not  thereby  rescinded,  and  that  the  buyer  might  be 
sued  in  assumpsit  on  the  original  contract;  and  the  reasoning  was  as 
follows :  **  It  is  admitted  that  perishable  articles  may  be  resold.  It  is 
difficult  to  say  what  may  be  considered  as  perishable  articles  and  what 
not ;  but  if  articles  are  not  perishable,  price  is^  and  may  alter  in  a  few 
days  or  a  few  hours.  In  that  respect  there  is  no  difference  between 
one  commodity  and  another.  It  is  a  practice,  therefore,  founded  on 
good  sense,  to  make  a  resale  of  a  disputed  article,  and  to  hold  the  orig- 
inal contractor  responsible  for  the  difference.  The  practice  itself  af- 
fords some  evidence  of  the  law,  and  we  ought  not  to  oppose  it  except 
on  the  authority  of  decided  cases.  Those  which  have  been  decided  do 
not  apply.  .  .  .  We  are  anxious  to  confirm  a  rule  consistent  with  con- 
venience and  law.  It  is  most  convenient  that  when  a  party  refuses  to 
take  goods  he  has  purchased,  they  should  be  resold,  and  that  he  should 
be  liable  to  the  loss,  if  any,  upon  the  resale.  The  goods  may  become 
worse  the  longer  they  are  kept,  and  at  all  events  there  is  the  risk  of 
the  price  becoming  lower."  ^ 

In  Blackburn  on  Sales,  it  is  said  of  this  case,  that  '^  the  dictum  of 
the  Court  goes  to  the  extent  that  the  resale  was  perfectly  legal  and 
justifiable ;  probably  it  may  be  so^  but  there  has  never  been  a  decision 
to  that  extent."^ 

§  785.  In  Acebal  v.  Levy,*  the  Common  Pleas,  in  1834,  when  Best, 
C.  J.,  had  been  succeeded  by  Tindal,  C.  J.,  and  when  Vaughan,  Bo- 
sanquet,  and  Alderson,  JJ.,  had  become  members  of  the  Court,  sub- 
sequently to  the  decision  in  Maclean  v.  Dunn,  said  that* it  was  unnec- 
essary to  decide  ^^  whether  the  plaintiff  can  or  cannot  maintain  the 
count  for  goods  bargained  and  sold,  after  he  has  resold  the  goods  to  a 
stranger,  before  the  action  brought.  A  question  which  does  not  go  to 
the  merit,  but  is  a  question  as  to  the  pleading  only,  for  there  can  be  no 
doubt  but  that  the  plaintiff  mighty  after  reselling  the  goodSy  recover  the 
same  measure  of  damages  in  a  special  count  framed  upon  the  refusal  to 
accept  and  pay  for  the  goods  bought.^^ 

In  Milgate  v.  Kebble,^  decided  in  the  Common  Pleas,  in  1841,  the 

1  3  Camp.  426.  SaDdcrs,  4  B.  &  C.  948,  and  Felthouse  v, 

«  4  Bing.  722.  Bindley,  11  C.  B.  N.  S.  869;  31  L.  J.  C.  P. 

8  Blackburn,  p.  337.  204.  ante,  p.  43 ;  Lord  v.  Price,  L.  R.  9  Ex. 

«  10  Bing.  376.  54. 

^  3  M.  &  G.  100.    See,  also,  Bloxam  v» 
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• 

plaintiff  brought  trover  upon  the  following  facts.  The  defendant  sold 
to  the  plaintiff  his  crop  of  apples,  for  38Z.,  to  be  paid  by  instalments 
before  the  buyer  took  them  away.  The  buyer  paid  33Z.  on  accoant, 
and  gathered  the  apples  on  the  1st  of  October,  leaving  them  in  the 
defendant's  kiln.  On  the  27th  of  December,  the  defendant  wrote  to 
the  plaintiff  a  notice  to  pay  for  them  and  take  them  away,  and  this 
not  being  done,  the  defendant  resold  the  apples  for  62.,  on  the  22d  of 
January.  The  jury  found  that  a  reasonable  time  had  not  elapsed  be- 
fore the  resale,  and  gave  a  verdict  for  5L  damages  to  the  plaintiff.  On 
leave  reserved,  a  motion  for  nonsuit  was  successful,  on  the  ground  that 
the  vendor's  right  of  possession  was  not  lost,  so  as  to  enable  the  plain- 
tiff to  maintain  trover  against  him.  In  this  case,  Tindal,  C.  J.,  said 
the  buyer  was  in  the  condition  of  a  pledger^  who  cannot  bring 
trover. 

In  Fitt  V.  Cassanet,^  the  subject  again  came  before  the  same  Court, 
in  1842,  but  the  facts  did  not  require  a  direct  decision  on  it,  though 
the  judges  all  assumed  it  to  be  settled  law  that  a  resale  would  be  legal 
after  a  refusal  to  accept  on  the  part  of  the  purchaser. 

Thus  stood  the  authorities  in  1845,  and  one  of  the  points  in  dispute 
was  settled  very  speedily  afterwards. 

§  786.  In  Laniond  v.  Duvall,^  decided  in  1847,  the  vendor  brought 
assumpsit  for  shares  bargained  and  sold,  and  sold  and  delivei*ed.  At 
an  auction  sale  the  defendant  had  become  the  buyer,  at  792.,  of  certain 
shares,  one  of  the  conditions  of  the  sale  being  that  the  goods  might  be 
resold  unless  the  purchase- money  was  paid  on  the  following  day,  the 
bidder  so  making  default  being  answerable  for  the  loss  on  the  resale. 
The  vendor  resold  for  63?.  Erie,  J.,  nonsuited  the  plaintiff,  on  the 
ground  that  this  reservation  of  the  power  of  resale  was  in  effect  a  con- 
dition for  making  void  the  sale  on  default  of  the  buyer,  and  that  the 
actual  resale  had  rescinded  the  original  contract,  so  that  assumpsit 
could  not  be  maintained  on  it.  This  nonsuit  was  upheld  after  advise- 
ment, the  Court  overruling  Mertens  v.  Adcock,^  and  con6rming  the 
dictum  of  Gibbs,  C.  J.,  in  Hagedorn  v.  Laing.*  Lord  Deuman,  C.  J., 
said  :  "  It  appears  to  us  that  a  power  of  resale  implies  a  power  of  an- 
nulling the  first  sale,  and  that  therefore  the  first  sale  is  on  a  condition^ 
and  not  absolute.  There  might  be  inconvenience  to  the  vendor  if  the 
resale  was  held  to  be  by  him  as  agent  for  the  defaulter^  and  there  is 
injustice  to  the  purchaser  in  holding  him  liable  for  the  full  price  of  the 
goods  sold,  though  he  cannot  have  the  goods,  and  though  the  vendor 
may  have  received  the  full  price  from  another  purchaser.  This  incon- 
venience and  injustice  would  be  avoided  by  holding  that  the  sale  is 
conditioned  to  be  void  in  case  of  default,  and  that  the  defaulter  in  case 
of  resale  is  liable  for  the  difference  and  expenses.  ...  In  Maclean  v, 

1  4  M.  &  G.  898.  «  4  Esp.  251. 

2  9  Q.  B.  1030.  *  6  Taunt.  162. 
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Dunn,^  the  action  for  damages  for  the  loss  on  resale  is  spoken  of  as  the 
proper  course^  where  the  power  of  resale  is  exercised  without  an  ex- 
press stipulation  for  it." 

The  point  here  decided  is,  that  where  there  is  a  resale  on  the  buyer's 
default,  in  accordance  with  an  express  reservatidn  of  that  right  in  the 
original  contract,  the  sale  is  rescinded. 

The  dicta  are,  that  the  vendor's  remedy  in  case  of  resale  at  a  loss  is 
a  special  action  for  damages  for  the  difference  in  price  and  the  ex- 
penses, whether  there  has  or  has  not  been  an  express  reservation  of 
the  right  of  resale. 

§  787.  When  the  sale  is  thus  conditional,  the  vendee's  rights  are 
very  different  from  those  which  exist  in  the  absence  of  an  express  res- 
ervation of  power  to  resell,  and  he  is  in  duriori  casu.  He  runs  all  the 
risk  ot  resale  without  any  chance  of  profit,  for  he  has  clearly  no  right 
to  the  surplus  if  the  goods  are  sold  for  a  higher  price  at  the  resale.^ 
But  where  such  express  reservation  does  not  exist,  the  effect  of  a  resale 
not  being  to  rescind  the  sale,  the  goods  are  sold  by  the  unpaid  vendor, 
qui  pledgee,  and  as  though  the  goods  had  been  pawned  to  him :  they 
are  sold  as  being  the  property  of  the  buyer,  who  is  of  course  entitled 
to  the  excess  if  they  sell  for  a  higher  price  than  he  agreed  to  give.^ 

The  cases  of  Valpy  v,  Oakeley,*  and  Griffiths  v.  Perry ,^  cited  in  the 
preceding  chapter,  pp.  723-24,  decide  that  in  an  action  by  the  buyer, 
on  the  contract^  against  the  unpaid  vendor  for  non-delivery,  whether 
the  sale  was  of  specific  goods,  or  of  goods  to  be  supplied,  the  buyer  can 
only  recover  the  actual  damages,  that  is,  the  difference  between  the 
contract  price  and  the  market  value ;  and  to  this  extent  the  buyer's 
right  is  plain,  because  the  effect  of  his  default  was  not  to  rescind  the 
contract,  and  he  is  entitled  to  any  profit  on  the  resale.  But  the  cases 
go  further,  and  decide  expressly  that  the  vendor  has  no  right  to  resell, 
for  they  determine  that  he  is  responsible  for  nominal  damages  where 
there  is  no  difference  in  these  values. 

§  788.  In  the  United  States  the  law  is  somewhat  different,  and  in 
Dustan  v,  McAndrew^  was  thus  stated:  "The  vendor  of  personal 
property,  in  a  suit  against  the  vendee  for  not  taking  and  paying  for 
ttie  property,  has  the  choice  ordinarily  of  one  of  three  remedies:  1st, 
He  may  store  or  retain  the  property  for  the  vendee,  and  sue  him  for 
the  entire  price ;  2d,  He  may  sell  the  property,  acting  as  the  agent 
for  this  purpose  of  the  vendee,  and  recover  the  difference  between  the 
contract  price  and  the  price  of  resale ;  or,  8d,  He  may  keep  the  prop- 
erty as  his  own,  and  recover  the  difference  between  the  market  price 
at  the  time  and  place  of  delivery  and  the  contract  price. 

1  4  Bing.  722.  *  16  Q.  B.  941  ;  20  L.  J.  Q.  B.  380. 

s  Sugd.  on  VeDdors,  p.  39,  ed.  1862.  &  1  £.  &  E.  680;  28  L.  J.  Q.  B.  204. 

•  Atihlin  V.  Greaves,  3  Camp.  426  ;  Valpy  ^  44  N.  T.  72 ;  Hayden  v.  Demetz,  33  N. 

V.  Oakelej,  and  GriflBths  t;.  Terry,  an/e,  pp.  T.  426,  per  Church,  C.  J  ,  at  p.  431 ;  2  Kent, 

723-24.  504,  ed.  1873. 
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§  789.  Where  an  unpaid  vendor,  after  delivery  of  the  goods  to  the 
buyer,  tortiously  retakes  and  resells  them,  the  law  is  equally  well  set- 
tled that  the  contract  is  not  rescinded,  and  the  vendor  may  still  re- 
cover the  price,  while  the  buyer  may  maintain  an  action  in  trover  for 
the  conversion.  In  these  cases  neither  party  could,  previous  to  the 
Judicature  Acts,  set  up  his  own  right  as  a  defence  in  an  action  by  the 
other,  but  was  obliged  to  bring  his  cross-action  ;  but  now  either  party 
can  obtain  relief  by  counter-claim.  If,  however,  from  the  nature  of 
the  contract  or  the  dealings  between  the  parties,  the  vendor  who  has 
resold  is  in  such  a  condition  as  to  be  unable  to  maintain  an  action  or 
set  up  a  counter-claim  for  the  price,  then  the  buyer's  damages  in  tro- 
ver will  not  be  the  whole  value  of  the  goods  converted,  but  only  the 
actual  damages,  namely,  the  value  of  the  goods  after  deducting  the 
price  due.  The  authorities  in  support  of  these  conclusions  are  the 
following :  — 

§  790.  In  Stephens  v.  Wilkinson,^  to  an  action  on  a  bill  of  ex- 
change, the  defence  was  that  the  bill  was  given  for  goods  sold,  which 
the  plaintiff  had  tortiously  retaken  from  the  defendant  two  months 
after  the  delivery.  This  defence  was  held  bad,  because  the  tortious 
retaking  did  not  authorise  the  buyer  to  consider  the  contract  as  re- 
scinded ;  he  must  pay  the  price,  and  seek  his  remedy  by  action  in 
trespass  for  the  retaking  of  his  goods,  inasmuch  as  the  consideration 
for  the  bill  of  exchange  had  not  wholly  failed,  the  buyer  having  en- 
joyed the  consideration  for  some  time  after  the  sale.  Lord  Tenterden 
said :  *'  The  person  who  bought  the  goods  paid  part  of  the  purchase- 
money,  and  gave  this  bill  for  the  residue ;  had  possession  of  the  goods 
delivered  to  him  ;  kept  them  for  two  months,  and  was  then  dispos- 
sessed by  the  vendor  ;  and  it  is  said  that  entitles  the  defendant  to 
refuse  to  pay  the  bill.  I  am,  however,  inclined  to  think  that  in  point 
of  law  that  is  not  so,  but  that  the  vendee's  remedy  is  by  an  action  of 
trespass.  In  that  action  he  will  be  entitled  to  recover  a  full  compen- 
sation for  the  injury  which  he  sustained  by  the  wrongful  seizure  of 
the  goods,  and  their  value  will  be  the  measure  of  damages."  Parke, 
J.,  also  held,  that  there  was  not  a  total  failure  of  consideration,  so 
that  of  course  the  defence  was  unavailing  against  a  bill  of  exchange, 
because  no  partial  failure  of  consideration,  except  for  an  ascertained 
liquidated  sum,  is  a  good  defence  in  an  action  on  a  negotiable  instru- 
ment,^ but  that  great  judge  gave  the  following  as  the  rule  of  law: 
"  No  case  has  been  cited,  and  no  dictum  which  confirms  the  position 
that  the  retaking  of  the  goods  by  the  vendor  may  be  treated  by  the 
vendee  as  a  dissolution  of  the  contract.  If  the  goods  are  delivered  by 
the  vendor,  and  taken  possession  of  by  the  vendee,  his  title  to  them  is 

1  2  B.  &  Ad.  320.  counter-claim.    Ord.  XIX.  r.  3 ;  Ord.  XXIL 

2  Bvles  on  Bills,  132,  ed.  1879 ;  bat  now     r.  10. 
unliquidated  damages  may  be  set  up  in  a 
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complete ;  the  consideration  for  the  price  is  then  perfect.  If  they  are 
afterwards  forcibly  taken  by  the  vendor,  the  vendee  may  maintain 
trespass,  and  the  measure  of  the  damages  would  be  the  value  of  the 
goods  at  the  time  of  the  retaking ;  whereas,  if  he  may  treat  the  re- 
taking of  the  goods  as  a  rescinding  of  the  contract,  it  follows  as  a 
consequence  that  he  would  be  entitled  to  recover  the  whole  purchase- 
money,  or  the  value  of  the  goods  as  agreed  upon  at  the  time  of  the 
sale,  notwithstanding  he  may  have  had  the  use  of  them  in  the  interval 
between  the  sale  and  the  retaking,  and  though  they  may  be  actually 
deteriorated  in  value,  as  they  would  be  if  they  were  of  a  perishable 
nature.  In  point  of  law  the  situation  is  this :  the  vendee  has  had  all 
he  was  entitled  to  by  the  contract  of  sale,  and  he  must  therefore  pay 
the  price  of  the  goods.  He  may  bring  trespass  against  the  vendors  for 
taking  possession  of  them  again^  and  may  recover  the  actual  value  of 
the  goods  at  the  time  they  were  taken,^^ 

§  791.  The  converse  of  this  case  came  before  the  Exchequer  in 
1841.  In  Gillard  v.  Brittan,^  the  action  was  by  the  buyer  for  dam- 
ages in  trespass  de  bonis  asportatis.  The  facts  were  that  the  defend- 
ant, to  whom  the  plaintiff  was  indebted  for  goods  sold,  went  in  pur- 
suit of  the  latter  (who  had  sold  off  his  furniture  and  left  his  home 
secretly),  and,  having  traced  him  to  a  distant  place,  went  into  the 
premises  of  the  plaintiff's  brother-in-law,  accompanied  by  some  police 
officers,  and  retook  some  of  the  goods  sold,  which  he  identified.  The 
learned  judge  at  Nisi  Prius  (Wightman,  J.)  told  the  jury  that,  in 
estimating  the  damages,  they  must  take  into  consideration  the  plain- 
tiff's debt  to  the  defendant,  which  would  be  reduced  pro  tanto  by 
the  value  of  the  goods  retaken.  The  jury  found  a  verdict  for  the 
defendant.  This  ruling  was  held  wrong.  Lord  Abinger,  C.  B., 
said :  "  It  would  lead  to  the  consequence  that  a  party  may  set  off  a 
debt  due  in  one  case  against  damages  in  another.  The  verdict  in  this 
case  does  not  at  all  affect  the  right  of  the  defendant  to  recover  the  whole 
67L  due  to  him  from  the  plaintiff.  The  learned  judge  was  therefore 
clearly  in  error."  Alderson,  B.,  said  that  the  debt  duo  by  the  plain- 
tiff **  ought  to  have  been  excluded  altogether  ;  otherwise  it  is  equiva- 
lent to  allowing  a  set-off  in  trespass." 

§  792.  But  in  Chinery  v.  Viall,2  in  1860,  the  Exchequer  of  Pleas 
held  the  contrary,  on  the  following  state  of  facts.  The  defendant  had 
made  a  tortious  resale  of  certain  sheep  sold  by  him  to  the  plaintiff, 
and  the  buyer's  declaration  contained  two  counts,  one  on  the  contract, 
for  non-delivery,  and  the  other  in  trover.  On  the  first  count  there 
was  a  verdict  for  5Z.,  being  the  excess  in  the  market  value  of  the  sheep 
over  the  price  at  which  they  had  been  bought.  On  the  second  count 
there  was  a  formal  verdict  for  118L  19«.,  the  whole  value  of  the  sheep, 
without  deducting  the  unpaid  price,  with  leave  reserved  to  the  defend- 

1  8  M.  &  W.  575.  a  5  H.  &  N.  288 ;  29  L.  J.  Ex.  180. 
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ant  to  move  for  a  verdict  in  his  favour  on  that  count,  or  to  reduce  the 
damages.  The  Court  held  the  count  in  trover  maintainable,  in  which 
opinion  it  was  stated  by  Bramwell,  B.,  when  delivering  the  judgment, 
that  Blackburn,  J.,  concurred  :  and  on  the  question  of  damages  it  was 
held  that  the  plaintiff  could  only  recover  the  actual  loss  sustained,  not 
the  whole  value  of  the  sheep  for  which  he  had  not  paid ;  and  the 
damages  were  reduced  to  3L 

In  this  case  Gillard  v.  Brittan  ^  was  cited  by  counsel,  and  not  over- 
ruled. The  two  cases,  however,  are  quite  distinguishable.  In  Gillard 
V,  Brittan  each  party  was  entitled  to  his  cross-action  ;  the  vendor  for 
the  price,  the  buyer  for  the  goods,  which  had  passed  into  his  owner- 
ship and  actual  possession.  But  in  Chinery  v.  Yiall  the  ratio  ded- 
dendi  was  that  the  vendor  could  not,  by  reason  of  bis  conversion  4*- 
fore  delivery,  maintain  a  cross-action  for  the  price,  and  therefore,  ex 
necessitate^  it  must  be  allowed  for  in  calculating  the  buyers  dam- 
ages in  his  action,  for  otherwise  the  buyer  would  get  the  goods  for 
nothing.^ 

§  793.  On  the  point  decided  in  Chinery  t;.  Yiall,  namely,  that  in  an 
action  of  trover  the  measure  of  dam^es  is  not  alwa3^s  the  full  value 
of  the  goods,  and  that  a  party  cannot  recover  more  by  suing  on  the 
tort  than  on  the  contract,  but  that  the  actual  damage  only  ought  to  be 
given  in  either  action,  the  case  has  met  with  full  approval  in  subse- 
quent decisions.  It  was  followed  by  the  Common  Pleas  (^dissentienU 
Williams,  J.),  in  Johnson  v.  Stear,^  which  was  an  action  in  trover  for 
a  conversion  of  the  pledge  by  the  pawnee,  the  Court  holding  that  only 
nominal  damages  could  be  recovered,  the  pledge  being  insufficient  to 
satisfy  the  debt ;  and  Johnson  v,  Stear  was  followed  in  its  turn  by  the 
Queen's  Bench  in  Donald  v.  Suckling,^  and  by  the  Exchequer  Cham- 
ber in  Halliday  v,  Holgate,^  with  this  modification,  that  not  even 
nominal  damages  are  recoverable  in  such  an  action,  if  the  pledgee  has 
not  received  full  payment. 

But  the  case  of  a  pledge  giving  a  right  of  property  in  the  goods 
must  be  distinguished  from  that  of  a  lien  giving  a  mere  right  of  de- 
tainer. Where  a  third  person  has  only  a  lien  over  the  goods,  and  has 
then  tortiously  sold  them  so  that  his  lien  is  destroyed,  he  is  liable  in 
an  action  for  conversion  by  the  unpaid  vendor  for  the  full  value  of  the 
goods,  and  is  not  entitled  to  deduct  the  amount  which  was  due  to  him 
in  respect  of  his  lien.® 


1  8  M.  &  W.  575.  son  v,  Stcar  woald  require  great  conaiderft- 

'^  See  per  Denraan,  J.,  in  Johnson  v.  Lan-  tion  before  it  was  acted  upon." 

cashire  and  Yorkshire  Railway  Co.  3  C   P.  *  7    B.  &   S.   783 ;  L.   R.    1    Q.  B.  585; 

D.  at  p.  507.  Blackburn,  J.  (at  p.  618),  seems  to  doubt  the 

s  15  C.  B.  N.  S.  330;  33  L.  J.  C.  P.  130.  correctness  of   the   decision  in  Johnson  v. 

Reflected   upon   in  Mulliner  v.   Florence,  3  Stear. 

Q.  B.  D.  484,  C.  A.,  per  Bramwell,  L.  J.,  at  ^  ^  R.  3  Ex.  299. 

p,  490,  and  Brett,  L.  J^  at   p.  493  :  "  Join-  «  Mulliner  t;.  Florence,  3  Q.  B.  D. 484, C 
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The  qualification  of  the  primd  fader  rule  as  to  the  measure  of  dam- 
ages in  an  action  of  trover  is  confined  to  cases  where  the  relation- 
ship of  seller  and  buyer  exists  between  the  plaintiflf  and  defendant, 
and  does  not  apply  to  a  case  where  the  defendant  is  a  mere  stranger 
to  the  plaintiff.  Thus,  where  there  had  been  an  arrangement  that 
the  seller  should  receive  payment  direct  from  a  third  person  to  whom 
the  buyer  was  under  contract  to  deliver  the  goods,  and  the  seller  con- 
verted the  goods,  it  was  held,  in  an  action  for  conversion  brouglit  by 
the  third  person  against  the  seller,  that  the  latter  was  liable  for  the 
full  value  of  the  goods,  and  was  not  entitled  to  deduct  the  contract 
price.^ 

If,  after  the  conversion,  a  return,  or  the  equivalent  of  a  return,  of 
the  goods  has  been  made  to  the  plaintiff,  he  can  only  recover  the 
damages  sustained  by  the  wrongful  act,  and  not  the  full  value  of  the 
goods.2 

It  is  to  be  observed  that  the  Judicature  Acts  have  not  altered  the 
law  as  to  what  constitutes  a  conversion,  although  they  have  substi- 
tuted a  new  form  of  action  in  place  of  the  old  count  in  trover  and  con- 
version.* 

In  Page  v.  Cowasjee,*  the  cases  were  all  reviewed,  and  the  Court, 
after  determining,  as  a  matter  of  fact,  that  the  buyer  of  a  vessel  was 
not  in  default  under  the  circumstances  as  proven  in  the  case;  and  that 
the  vendor  had  acted  tortiously  in  retaking  the  vessel  out  of  tlie  buy- 
er's possession  and  reselling  it,  held  the  legal  effect  to  be,  that  the 
contract  was  not  rescinded,  that  the  vendor  could  recover  the  price, 
and  that  the  buyer  could  not  8et  up  the  resale  in  defence,  but  must 
bring  his  cross-action  for  damages  for  the  tortious  retaking  and  resale, 
which  damages  would  probably  be  measured  by  the  price  obtained  at 
the  resale. 

The  above-cited  decisions  are  of  little  importance  since  the  Judica- 
ture Acts.  The  forms  of  action  are  no  longer  material,  and  by  Ord. 
XIX.  r.  3,  of  the  Act.  of  1875,  it  is  provided,  that  **  A  defendant  in 
an  action  may  set  off,  or  set  up  by  way  of  counter-claim  against  the 
claims  of  the  plaintiff,  any  right  or  claim,  whether  such  set-off  or 
counter-claim  sound  in  damages  or  not,  and  such  set-off  or  counter- 
claim shall  have  the  same  effect  as  a  statement  of  claim  in  a  cross- 
action,  so  as  to  enable  the  Court  to  pronounce  a  final  judgment  in  the 
same  action,  both  on  the  original  and  on  the  cross-claim."     In  cases 

A.,  where  Johnson  v.  Stcar,  Donald  v.  Suck-  '  See  Appendix  A.  to  the  Act  of  1875,  pt 

ling,  and  Halliday  v.  HoUate,  ubi  supra,  are  ii.  s.  4,  and  per  Bramwell,  L.  J.,  in  Hiort  t;. 

distin(;uitihed  on  tliis  ground.  London  and  Northwestern  Railway  Co.  su- 

1  Johnson   v.  Lancashire  and  Yorkshire  pra,  at  p.  1 94. 

Bailway  Co.  8  C.  P.  1).  499,  where  the  cases  *  L.  R.  1  P.  C.  127 ;  3  Moo.  P.  C.  C.  N. 

are  reviewed  by  Denman,  J.  S.  499. 

3  Hiort  V.  London  and  Northwestern  Rail- 
way Co.  4  Ex.  D.  188,  C.  A. 
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like  Stephens  v.  Wilkinson,  ante^  p.  742,  Gillard  v.  Brittan,  anU^  p. 
743,  and  Page  v.  Cowasjee,  ante^  p.  745,  the  defendant  might  now 
obtain  relief  by  way  of  counter-claim. 

§  794.  The  following  summary  of  the  law  is  submitted  as  fairiy 
resulting  from  the  foregoing  authorities,  having  regard  to  the  effect 
of  the  Judicature  Acts  :  — 

First,  A  resale  by  the  vendor  on  defaidt  of  the  purchaser  rescinds 
the  original  sale,  when  the  right  of  sale  was  expressly  reserved  in  the 
original  sale  ;^  but  not  in  the  absence  of  such  express  reservation.^ 

Secondly.  The  vendor's  remedy,  after  a  resale  under  an  expreu 
reservation  of  that  rights  against  a  purchaser  in  default,  is  an  action 
for  damages  for  the  loss  of  price  and  expenses  of  the  resale.'  If  the 
goods  fetch  a  profit  on  the  resale,  the  buyer  derives  no  benefit  from  it, 
except  as  showing,  by  way  of  defence,  that  his  default  has  caused  no 
damage  to  the  vendor.* 

Thirdly.  The  vendor's  remedy,  after  a  resale  made  in  the  absence 
of  an  express  reservation  of  that  right,  is  an  action  on  the  original 
contract,  which  was  not  rescinded  by  the  resale.  And  in  this  action 
he  may  either  recover  as  damages  the  actual  loss  on  the  resale  com- 
posed of  the  difference  in  price  and  expenses,^  or  he  may  refuse  to 
give  credit  for  the  proceeds  of  the  resale,  and  claim  the  whole  price,* 
leaving  the  buyer  to  his  counter-claim  for  damages  for  the  resale. 

And  this  rule  prevails  even  in  cases  where  the  vendor  hjis  tortionsly 
retaken  and  resold  the  goods  after  their  delivery  to  the  purchaser.^ 

Fourthly.  In  the  case  of  resale,  a  buyer  in  default  cannot  maint^n 
trover  against  the  vendor,  being  deprived  by  his  default  of  that  right 
of  possession  without  which  trover  will  not  lie.^ 

Fifthly.  A  buyer,  even  if  not  in  default^  has  no  right  to  treat  the 
sale  as  rescinded  by  reason  of  the  vendor's  tortious  resale ;  and  cannot 
get  back  any  part  of  the  price  paid,  nor  refuse  to  pay  the  remainder 
when  dne.  11  is  remedy  is  an  action  for  damages,^  or  a  counter-claim  in 
the  vendor's  action  for  the  price. 

Sixthly.  A  buyer  7iot  in  default  may  maintain  trover  against  a 
vendor  who  has  tortionsly  resold,  but  the  vendor  may  set  up  a  coon- 
ter-claim  for  the  amount  of  the  unpaid  price;  but  if  the  vendor,  by 
reason  of  his  conversion  before  delivery,  is  unable  to  maintain  an 
action,  or  set  up  a   counter-claim,  for  the  price,  then  the  buyer's  re- 

1  Lnmond  v.  Diivall,  9  Q.  B.  1030.  ®  Stephens   v.  Wilkinson,    and   Page  r. 

2  Maclenn   v.   Dunn,  4   Bing.   722  ;  Ste-     CowaBJee,  ubi  su/wyi. 

phens  u.  Wilkinson,  2  B.  &  Ad.  320;  Gillard  ?  Milgate  o.  Kebble,  3  M.  &  G.  100;  Lord 

V.  Brittan,  8  M.  &  W.  575 ;  Pajje  v.  Cowas-  i;.  Price,  L.  R.  9  Ex.  54. 

jee,  L.  R.  1  P.  C.  127  ;  3  Moo.  P.  C.  N.  S.  «  Martindalc  v.  Smith.  1  Q.  B.  395;  Ste- 

499.  phens  v.  Wilkinaon.  2  B.  &  Ad.  320 ;  Faze 

*  Lamond  v.  Duvall,  ubi  supra,  v.  Cowasjee,  L.  R.  1  P.  C.  127 ;  3  Moo.  P- 

*  Sujrd.  on  Vendors,  p.  39.  C.  N.  S.  499. 

*  Maclean  v.  Dunn,  id)i  supra. 
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covery  in  trover  will  be  limited  to  the  actual  damage  suffered,  namely, 
the  difference  between  the  market  value  of  his  goods  which  have  been 
resold,  and  the  unpaid  price.^ 

Seventhly,  An  unpaid  vendor,  with  the  goods  in  his  possession,  has 
more  than  a  mere  lien  on  them  ;  he  has  a  special  property  analogous 
to  that  of  a  pawnee.  But  it  is  a  breacli  of  his  contract  to  resell  the 
goods,  even  on  the  buyer's  default,  for  which  damages  may  be  recov- 
ered against  him,  but  only  the  actual  damage  suffered,  that  is,  the 
difference  between  the  contract  price  and  the  market  value  on  the 
resale  ;  and  if  there  be  no  proof  of  such  difference,  the  recovery  will 
be  for  nominal  damages  only.^ 

§  795.  Where  there  has  been  a  resale,  the  title  of  the  second  pur- 
chaser depends  on  the  fact  whether  the  first  buyer  was  in  default ; 
for  if  not,  we  have  seen  that  he  may  maintain  trover.  The  subject 
was  touched  on  in  Gosling  v,  Birnie,^  which  went  off  on  the  point  .of 
estoppel,  so  that  nothing  was  decided  on  it. 


AMERICAN  NOTE. 

Resale. 

§§  782-795.  The  right  of  resale  on  the  default  of  the  buyer  to  make  payment, 
and  to  recover  the  difference  between  the  proceeds  and  the  original  contract 
price,  is  universally  established  in  this  country.  Sands  v.  Taylor,  5  Johns.  395 
(1810),  the  leading  casein  America;  Girardt;.  Taggart,  5  S.  &  R.  19  ;  Haines 
r.  Tucker,  50  N.  H.  313  ;  Dustan  v.  McAndrew,  44  N.  Y.  72;  Hayden  v. 
Demets,  53  lb.  431 ;  Mason  v.  Decker,  72  lb.  599  ;  Holland  v,  Rea,  48  Mich. 
218;  Shawhanr.  Van  Nest,  25  Ohio  St.  490;  Cook  v.  Brandeis,  3  Mete. 
(Ky.)557;  Young  r.  Mertens,  27  Md.  114;  Bell  v.  Offutt,  10  Bush,  632; 
Bagley  v.  Findlay,  82  111.  524.  In  such  cases  the  vendor  acts  as  agent  for  the 
buyer,  as  the  title  is  not  ordinarily  re-transferred  to  him  by  the  mere  default  of 
the  vendee  in  making  the  stipulated  payment.  It  seems  the  sale  should  take 
place  of  the  goods  separately,  and  not  as  part  of  a  larger  quantity,  which 
might  affect  the  market  value  of  the  identical  articles  themselves.  See  Cousin- 
ery  v,  Fearsall,  8  Jones  &  Sp.  114.  Such  resale  must  be  within  a  reason- 
able time  and  be  fairly  made,  or  the  amount  recovered  would  not  furnish  a 
conclusive  test  of  the  damages  to  the  vendor,  though  the  sale  might  itself  be 
valid.  It  is  not  necessary  that  the  sale  should  have  been  made  at  the  earliest 
possible  moment  after  the  default  is  known,  even  though  the  article  be  falling 
in  market.  Smith  v.  Pettee,  70  N.  Y.  13  ;  Pickering  v.  Bardwell,  21  Wise. 
562;  George  v.  Glass,  14  Up.  Can.  Q.  B.  514 ;  Brownlee  v.  Bolton,  44  Mich. 
218 ;  Camp  v.  Hamlin,  bb  Ga.  259.     Two  months'  delay  was  held  not  unrea- 

1  Chinerjr  o.  Viall,  5  H.  &  N.  288 ;  29  L.     J.  Q.  B.  380 ;  Griffiths  v.  Perry,  1    E.  &  E. 
J.  Ex.  180.  680;  28  L.  J.  Q.  B.  204. 

«  Valpy  V,  Oakeley,   16  Q.  B.  941  ;  20  L.        8  7  Bing.  339. 
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soDable  in  Tilt  v.  La  Salle  Silk  Man.  Co.  5  Daly,  20,  a  sale  of  ^'  organzine ; " 
and  also  in  Rosenbaums  v.  Weeden,  18  Gratt.  785,  a  sale  of  dry  goods;  and 
five  months  in  Saladin  v.  Mitchell,  45  111.  79,  a  sale  of  grain.  Notice  to  the 
buyer  of  the  time  and  place  of  resale  is  usual,  and  important  as  tending  to 
prove  the  sale  a  fair  one ;  but  it  is  not  absolutely  necessary  in  all  ca^a  that 
such  notice  should  have  been  ghren.  The  same  may  be  said  of  selling  at 
auction.  Crooks  t;.  Moore,  1  Sandf.  297;  Pollen  v.  LeRoy,  30  N.  Y.  549; 
Lewis  V.  Greider,  51  lb.  231 ;  Lindon  v.  Eld  red,  49  Wise  305  ;  McGibbon  r. 
Schlessinger,  18  Hun,  225  ;  Ullmann  v.  Kent,  60  111.  271.  But  although  a  no- 
tice of  the  time  and  place  of  resale  may  not  be  absolutely  necessary,  it  is  nov 
generally  thought  that  the  vendor  should  inform  the  buyer  that  he  intends  to 
exercise  his  right  of  resale,  and  hold  him  responsible  for  the  difference  in 
price  ;  though  some  doubt  whether  even  this  is  absolutely  essential,  and  it  cannot 
be  safely  asserted  that  it  is  so.  See  Gaskell  v.  Morris,  7  W.  &  S.  32  ;  Saladin 
V.  Mitchell,  45  111.  76;  Bagley  v.  Findlay,  82  111.  524;  Holland  r.  Rea,  4« 
Mich.  218  ;  Rosenbaums  v.  Weeden,  18  Gratt  785  ;  Redmond  r.  Smock,  28 
Ind.  365;  McClure  v.  Williams,  5  Sneed,  718. 

If  the  resale  be  fairly  made,  especially  if  at  public  auction,  the  amount  thus 
obtained  is  considered  as  a  fair  test  of  the  market  value,  and  the  difference 
between  the  amount  thus  received  and  the  original  contract  price  is,  therefore, 
the  true  standard  of  the  vendor's  damages.  Sands  v.  Taylor,  5  Johns.  395 ; 
Lewis  V.  Greider,  51  N.  Y.  231  ;  Schultz  v.  Bradley,  4  Daly,  29  ;  McGibbon 
V.  Schlessinger,  18  Hun,  225 ;  Hunter  v.  Wetsell,  84  N.  Y.  549  ;  Jones  r. 
Marsh,  22  Vt.  144 ;  Phelps  v.  Hubbard,  51  Vt.  489;  Whitney  v.  Boardman, 
118  Mass.  242;  McLean  v.  Richardson,  127  Mass.  339;  Roseubaums  r. 
Weeden,  18  Gratt.  785  ;  Lamkin  v,  Crawford,  8  Ala.  153  ;  Van  Horn  r. 
Rucker,  33  Mo.  391 ;  Young  v.  Mortens,  27  Md.  126 ;  Williams  t;.  Godwin, 
4  Sneed,  557 ;  Bartley  v.  New  Orleans,  30  La.  An.  264;  Bell  r.  Offuit,  10 
Bush,  632,  an  important  case.  Of  course,  also,  the  necessary  expenses  of  the 
sale  may  be  deducted,  but  not  the  expense,  of  keeping  the  property  an  unrea- 
sonable time  after  a  sale  could  have  been  properly  made.  Thurman  v,  Wil- 
son, 7  Bradw.  312.  The  sale  need  not  necessarily  cake  place  in  the  place  of 
delivery ;  but  a  sale  in  some  distant  market,  far  from  the  place  of  original  de> 
livery,  mai/  be  some  evidence  that  the  resale  was  unfair ;  and  if  so,  it  might  not 
furnish  a  conclusive  test  of  the  real  value  of  the  goods,  or  authorize  the  vendor 
to  charge  the  vendee  with  the  expense  of  transportation  to  such  di.^^tant  mar- 
ket. Chapman  v,  Ingram,  30  Wise.  290;  Rickey  t;.  Tenbroeck,  63  Mo.  563. 
Perhaps  the  amount  obtained  on  the  resale  is  not  conclusive  evidence  of  the 
value  as  against  the  original  buyer,  when  sued  for  the  difference,  but  be  may 
be  allowed  to  show,  especially  if  not  notified  of  the  sale,  that  the  goods  were 
resold  for  less  than  their  value.  The  jury  may  adopt  some  other  rule  of  as- 
certain ing  the  value  besides  the  sale.  See  Girard  v.  Taggart,  5  S.  &  R.  32; 
McCombs  V.  McKennan,  2  W.  &  S.  219;  Coffman  t;.  Hampton,  lb.  390; 
Chapman  v.  Ingram,  30  Wise  290 ;  Haskell  v.  McHenry,  4  Cal.  411 ;  Rickejr 
t^.  Tenbroeck,  63  Mo.  567. 
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§  796.  A  LIEN  in  general  may  be  defined  to  be  a  right  of  retaining 
property  until  a  debt  due  to  the  person  retaining  it  has  been  satis- 
fied ;  ^  and  as  the  rule  of  law  is  that,  in  a  sale  of  goods  where  noth- 
ing is  specified  as  to  delivery  or  payment,  the  vendor  has  the  right  to 
retain  the  goods  until  payment  of  the  price,^  he  has  in  all  cases  atleoit 
a  lien^  unless  he  has  waived  it. 

But  this  lien  extends  only  to  the  price.  If  by  reason  of  the  ven- 
dee's default  the  goods  are  kept  in  warehouse,  or  other  charges  are 
incurred  in  detaining  them,  the  lien  does  not  extend  to  such  claim, 
apd  the  vendor's  remedy,  if  any^  is  personal  against  the  buyer.  In 
Somes  V,  The  British  Empire  Shipping  Company,^  it  was  held  by  the 
unanimous  judgment  of  the  Queen's  Bench,  the  Exchequer  Chamber, 
and  the  House  of  Lords,  that  a  shipwright  who  kept  a  ship  in  his 
dock  after  repairing  her,  in  order  to  preserve  his  lien,  had  no  claim  at 
all  for  dock  charges  against  the  owner  of  the  ship  for  tiie  time  that 
elapsed  between  the  completion  of  the  repairs  and  the  delivery  of  the 
ship,  notwithstanding  the  owner's  default  in  payment.  Cockbum,  C. 
J.,  in  the  Exchequer  Chamber,*  said :  "  It  is  not  for  us  sitting  here  ju- 
dicially to  attach  to  the  right  of  lien,  which  a  vendor  or  bailee  has  in 
certain  cases,  a  new  right  which  it  is  now  sought  to  enforce  for  the  first 
time."  In  the  House  of  Lords,  Lord  Wensleydale  said :  "  The  first 
point  is  whether,  if  a  person  who  has  a  lien  on  any  chattel  chooses  to 
keep  it  for  the  purpose  of  enforcing  his  lien,  he  can  make  any  claim 
against  the  proprietor  of  that  chattel  for  so  keeping  it.  ...  I  am 
clearly  of  opinion  that  no  person  has  by  law  a  right  to  add  to  his  lien 
upon  a  chattel,  a  charge  for  keeping  it  till  the  debt  is  paid ;  that  is,  in 
truth,  a  charge  for  keeping  it  for  his  own  benefit,  not  for  the  ben- 
efit of  the  person  whose  chattel  is  in  his  possession."  Lord  Cran worth, 
who  concurred,  said,  however,  that  he  gave  no  opinion  ^^  as  to  what 
would  have  been  the  right  of  Messrs.  Somes,  if  they  had  claimed  no 
lien^  but  had  said  to  the  owners  of  the  ship,  when  the  repairs  were 
completed,  ^  Your  ship  is  fit  to  be  taken  away  ;  it  encumbers  our  dock, 
and  you  must  take  it  away  immediately.'  If  after  that  the  shipowners 
had  not  taken  it  away,  but  had  left  it  an  unreasonable  time,  namely, 
twenty-seven  days,  occupying  the  dock,  neither  the  Court  of  Queen's 
Bench  nor  the  Court  of  Exchequer  Chamber  has  expressed  an  opinion 
as  to  whether  there  might  not  have  been,  by  natural  inference,  an  ob- 
ligation on  the  part  of  the  owners  of  the  ship  to  pay  a  reasonable  sum 
for  the  use  of  the  dock  for  the  time  it  was  so  improperly  left  there.* 
But  the  short  question  is  only  this,  whether  Messrs.  Somes,  retaining 

1  Hammonds  v.  Barclay,  2  East,  235.  220 ;  in  the  House  of  Lords,  8  H.  L.  C  338 ; 

3  Miles  V.  Gorton,  2  C.  &  M.  504.  SO  L.  J.  Q.  B.  221. 

»  1  E.,  B.  &  E.  853  ;  27  L.  J.  Q.  B.  397  ;         *  28  L.  J.  Q.  B.  221. 
in  Ex.  Ch.  E.,  B.  &  £.  867 ;  28  L.  J.  Q.  B.        ^  See  per  Lord  EUenborougb,  in  Qreares 

V.  Ashlin,  S  Camp.  426. 
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the  ship,  not  for  the  benefit  of  the  oumers  of  the  ship,  but  for  their  own 
benefit^  in  order  the  better  to  enforce  the  paj'ment  of  their  demand, 
could  then  say,  '  We  will  add  our  demand  for  the  use  of  the  dock  dur- 
ing that  time  to  our  lien  for  the  repairs.*  The  two  Courts  held,  and  I 
think  correctly  held,  that  they  had  no  such  right." 

In  the  case  of  Crommelin  r.  The  New  York  and  Harlem  R.  Co.,^  the 
Court  of  Appeals  of  New  York  held,  in  like  manner,  that  a  railway 
company  had  no  lien  for  a  claim  in  respect  of  the  delay  of  a  consignee 
in  taking  away  goods,  which  therefore  remained  in  their  cars  for  a  con- 
siderable time  ;  that  the  lien  was  for  freight  only,  and  the  claim  for 
demurrage  was  only  personal,  and  could  not  be  enforced  by  a  deten- 
tion of  the  goods. 

§  797.  The  vendor's  lien  may  of  course  be  waived  expressly.  It 
may  also  be  waived  by  implication  at  the  time  of  the  formation  of  the 
contract,  when  the  terms  show  that  it  was  not  contemplated  that  the 
vendor  should  retain  possession  till  payment;  and  it  may  be  aban- 
doned during  the  performance  of  the  contract,  by  the  vendor's  actually 
parting  with  the  goods  before  payment. 

The  Hen  is  waived  by  implication,  when  time  is  given  for  payment, 
and  nothing  is  said  as  to  delivery ;  in  other  words,  when  goods  are 
sold  on  credit.  It  is  of  course  competent  for  the  parties  to  agree  ex- 
pressly that  the  goods,  though  sold  on  credit,  are  not  to  be  delivered 
till  paid  for;  but  unless  this  special  agreement,  or  an  established  usage 
to  the  same  effect  in  the  particular  trade  of  the  parties,  can  be  shown, 
selling  goods  on  credit  means  ex  vi  terminorum  that  the  buyer  is  to 
take  them  into  his  possession,  and  the  vendor  is  to  trust  to  the  buyer's 
promise  for  the  payment  of  the  price  at  a  future  time. 

In  Spartali  v.  Beuecke,^  the  sale  was  of  thirty  bales  of  wool,  "  to  be 
paid  for  by  cash  in  one  month,  less  five  per  cent,  discount."  The  ven- 
dors insisted  that  they  were  not  bound  to  deliver  the  goods  till  pay- 
ment, and  tendered  evidence  of  usage  of  the  wool  trade  that  under 
such  a  contract  the  vendors  were  not  bound  to  deliver  without  pay- 
ment. Both  contentions  were  overruled  by  Talfourd,  J.,  at  Nisi  Prius, 
and  i£  was  held  by  the  Court  in  Banc,  firsts  that  "  it  was  clear  law 
that,  where  by  the  contract  the  payment  is  to  be  made  at  a  future  day, 
the  lien  for  the  price,  which  the  vendor  would  otherwise  have,  is 
waived,  and  the  purchaser  is  entitled  to  a  present  delivery  of  the  goods 
without  payment,  upon  the  ground  that  the  lien  would  be  inconsis- 
tent with  the  stipulation  in  the  contract  for  a  future  day  of  pay- 
ment ; "  ^  and,  secondly^  that  parol  evidence  of  usage  was  inadmis- 

1  4  Kejes,  90.  «  Chase  v.  Weatmore,  5  M.  &  S.  180 ;  Craw- 

2  10  C.  B.  212 ;  19  L.  J.  C.  P.  293.     See,     shay  v.  Homfray,  4  B.  &  Aid.  50 ;  Cowell  v. 
also,  Ford  v.  Yates,  2  M.  &  G.  549 ;  Lockett     Simpson,  16  Yes.  Jr.  275. 

V.  Nicklin,  2  Ex.   93 ;  Greaves  v.  Ashlin,  3 
Camp.  426,  referred  to  ante,  p.  739. 
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sible  to  contradict  the  terms  of  the  written  contract,  which  imphed, 
if  indeed  they  did  not  express,  that  delivery  was  to  be  made  before 
payment. 

§  798.  But  on  this  second  point  Spartali  v.  Benecke  has  been  oyer* 
ruled  by  the  Exchequer  Chamber,  in  Field  v,  Lelean.^  There  the  sale 
was  by  one  broker  in  mining-shares  to  another.  The  contract  was, 
^^  Bought,  Thomas  Field,  Esq.,  250  shares,  &c.,  at  2/.  5s.  per  share, 
562Z.  10«.,  for  payment,  half  in  two,  half  in  four  months.'*  It  was 
held  by  the  Court  unanimously  that  parol  evidence  was  admissible  of 
a  usage  among  dealers  in  such  shares,  that  the  delivery  was  to  take 
place  concurrently  with,  and  at  the  time  agreed  on  for  payment.  Wil- 
liams, J.,  made  some  remarks  with  the  view  of  suggesting  a  distinc- 
tion between  this  case  and  Spartali  v,  Benecke,  but  added :  '^  If  Spar- 
tali  V.  Benecke  cannot  be  distinguished  in  this  way,  I  agree  it  ought 
to  be  overruled."  Wightraan,  J.,  however,  delivered  the  judgment  of 
the  whole  Court,  declining  to  make  any  distinction,  so  that  upon  thii 
point  Spartali  v,  Benecke  must  be  treated  as  an  overruled  case.  Bat 
its  authority  is  unshaken  in  support  of  the  principle,  that  a  sale  on 
credit,  in  the  absence  of  a  contrary  stipulation  express  or  implied  from 
usage,  is  a  waiver  of  the  vendor's  lien,  and  entitles  the  purchaser  to 
delivery  before  payment. 

A  vendor  also  waives  his  lien  by  taking  from  the  buyer  a  bill  of  ex- 
change or  other  security  payable  at  a  distant  day  ;  ^  and  in  Chambers 
V.  Davidson,^  Lord  Westbury,  in  giving  the  decision  of  the  Privy 
Council,  said:  ^<  Lien  is  not  the  result  of  an  express  contract;  it  is 
given  by  implication  of  law.  If,  therefore,  a  mercantile  transaction 
which  might  involve  a  lien  is  created  by  a  written  contract,  and  secu- 
rity given  for  the  result  of  the  dealings  in  that  relation,  the  express 
stipulation  and  agreement  of  the  parties  for  security  exclude  lien,  and 
limit  their  rights  by  the  extent  of  the  express  contract  that  they  have 
made.     JEzpressum  facit  cessare  tacitum,^^ 

§  799.  The  vendor's  lien  is  abandoned  when  he  makes  delivery  of 
the  goods  to  the  buyer.  At  what  precise  state  of  the  dealings  between 
the  parties,  the  acts  of  the  vendor  in  performance  of  his  coutracl  will 
amount  to  a  delivery  sufficient  to  divest  his  lien,  is  in  some  cases  a  mat- 
ter very  difficult  to  determine.  As  soon  as  a  bargain  and  sale  are 
completed,  we  have  already  seen  that  the  buyer  becomes  at  once  vested 
with  the  ownership  and  the  right  of  possession^  but  that  actual  posses- 
sion does  not  pass  by  the  mere  contract.  Something  further  is  re- 
quired, unless,  indeed,  the  buyer  had  been  previously  in  actual  pos- 

1  6  H.  &  N.  617  ;  30  L.  J.  Ex.  168.    See,  Aid.  497 ;  Pooley  v.  Great  Eastern  Railwaj 

also,  cases  oitud  in  notes  to  Wi^glesworth  v,  Co.  34  L.  T.  N.  8.  537. 

Dallison,  I  Sm.  L.  C.  594,  ed.  1879.  »  L.  R.  1  P.  C.  296;  4  Moo.  P.  C  C.  >*. 

^  HewUoa  v.  Guthrie,  2  Bing.  N.  C.  755;  S.  158. 
3  Scott,  298 ;  Horncastle  v.  Farrau,  3  B.  & 
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session  as  bailee  of  the  vendor,  in  which  case,  of  course,  the  vendor's 
assent  that  the  buyer  shall  thenceforth  possess  in  his  own  right  as  pro- 
prietor of  the  thing  would  make  a  complete  delivery  for  all  purposes. 

§800.  The  "actual  receipt'*  required  by  the  Statute  of  Frauds, 
being  possible  only  when  the  vendor  has  made  delivery,  our  present 
inquiry  has  been  anticipated  to  some  extent  in  Book  I.,  Part  II.,  Ch.  4. 
Bat  that  inquiry  had  reference  to  the  formation  of  the  contract,  and 
we  must  now  seek  for  some  guiding  principles  in  the  great  mass  of 
authorities  for  determining  wlien  the  delivery  by  the  vendor  is  so  far 
advanced  that  he  has  lost  his  lien,  and  may  maintain  a  count  for  goods 
sold  and  delivered. 

§  801.  As  there  must  always  be  a  delivery  of  possession  of  part  of 
the  goods  at  least  to  satisfy  the  clause  of  the  Statute  of  Frauds  which 
relates  to  "  actual  receipt,"  it  would  seem  to  be  a  natural  inference 
that  the  same  acts  which  have  been  held  sufficient  under  that  statute 
to  constitute  an  actual  receipt  by  the  purchaser,  would,  if  done  in 
respect  of  the  whole  of  the  goods  sold,  have  the  like  effect  in  deter- 
mining the  vendor's  lien,  and  justifying  an  action  for  goods  sold  and 
delivered. 

This  was  the  impression  of  the  learned  author  of  the  Treatise  on 
Mercantile  Law,  as  shown  in  an  elaborate  note,  in  which  the  authori- 
ties are  reviewed ;  ^  and  this  view  of  the  law  is  believed  to  be  sound, 
so  far  as  regards  the  ability  of  the  vendor  to  maintain  an  action  for 
goods  sold  and  delivered.  But  we  have  seen  in  a  preceding  chapter  ^ 
that,  in  cases  where  the  vendor  retains  possession  of  the  chattel  in  the 
changed  character  of  bailee  for  the  buyer,  there  is  a  clear  distinction 
between  such  a  delivery  as  would  suffice  under  the  Statute  of  Frauds, 
and  a  delivery  sufficient  to  divest  the  vendor's  lien. 

§  802.  Where  the  goods  are  at  the  time  of  the  contract  already  in 
possession  of  the  buyer,  as  agent  of  the  vendor,  the  mere  completion 
of  the  contract  operates  as  a  delivery  of  possession.  There  is  nothing 
further  that  can  be  done  to  transfer  the  actual  possession.  If  the  ques- 
tion were  as  to  the  formation  of  the  contract  under  the  Statute  of 
Frauds,  evidence  would  of  course  be  required  to  show  that  the  buyer's 
possession  had  become  changed  from  that  of  bailee  to  that  of  pur- 
chaser.^ But  after  a  sale  has  been  shown  to  exist,  the  goods  being 
already  in  actual  possession,  and  the  effect  of  the  contract  being  to 
transfer  the  right  of  possession  as  well  as  that  of  property,  the  deliv- 
ery becomes  complete  of  necessity,  without  further  act  on  either  side ; 
though  of  course  in  this,  as  in  all  other  cases,  the  parties  may,  by 
agreement,  provide  that  this  effect  shall  not  take  place.  If  A.  has 
consigned  to  B.  goods  for  sale,  there  is  nothing  in  the  law  to  prevent 

^  Sm.  Mer.  Law,  note  (s),  p.  497,  ed.  1877.     white  v.  Devereux,  15  M.  &  W.  285 ;  Taylor 
>  Ante,  p.  722-23.  v,  Wakefield,  6  £.  &  B.  765. 

s  Eden  o,  Dudfield,  1   Q.  B.  306;  Lillj- 
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a  contract  between  them  by  which  A.  sells  the  goods  to  B.,  coapled 
with  a  stipulation  that  B.'s  possession  shall  continue  to  be  that  of  a 
bailee  for  A.  until  the  price  is  paid. 

§  803.  When  the  goods  are  at  the  time  of  sale  in  possession  of  a 
third  person,  an  actual  delivery  of  possession  takes  place,  and  the  Ten- 
dor's  lien  is  lost  as  soon  as  the  vendor,  the  purchaser,  and  the  third 
person  agree  together  that  the  latter  shall  cease  to  hold  the  goods  for 
the  vendor,  and  shall  become  the  agent  of  the  buyer  in  retaining  cus- 
tody of  them.^  The  cases  have  been  reviewed,  ante^  pp.  143  et  9eq.; 
727  et  seq. 

The  goods  are  generally  in  the  vendor!s  possession  at  the  time  of 
sale,  and  the  modes  by  which  delivery  can  be  effected  are  so  various 
as  fully  to  justify  Chancellor  Kent's  remark,^  that  "it  is  difficaltto 
select  those  leading  principles  which  are  sufficient  to  carry  as  safely 
through  the  labyrinth  of  cases  that  overwhelm  and  oppress  this  branch 
of  the  law."     Many  points,  however,  are  free  from  doubt. 

§  804.  A  delivery  of  the  goods  to  a  common  carrier  for  conveyance 
to  the  buyer  is  such  a  delivery  of  actual  possession  to  the  buyer 
through  his  agent,  the  carrier,  as  suffices  to  put  an  end  to  the  vendor  s 
lien.^ 

§  805.  Generally,  a  delivery  of  part  of  the  goods  sold  is  not  equiva- 
lent to  a  delivery  of  the  whole,  so  as  to  destroy  the  vendor's  lien.  He 
may,  if  he  choose,  give  up  part,  and  retain  the  rest ;  and  then  his  lien 
will  remain  on  the  part  retained  in  his  possession  for  the  price  of  tie 
whole;  but  there  may  be  circumstances  sufficient  to  show  that  there 
was  no  intention  to  separate  the  part  delivered  from  the  rest,  and  then 
the  delivery  of  part  operates  as  a  delivery  of  the  whole,  and  puts  an 
end  to  the  vendor's  possession,  and  consequently  to  his  lien.  The  rule 
was  stated  conversely  by  Parke,  J.,  in  Dixon  v.  Yates,*  where  he  said 
'^  that  if  part  be  delivered  with  intent  to  separate  that  part  from  the 
rest,  it  is  not  an  inchoate  delivery  of  the  whole ; "  and  by  Taunton, 
J.,  in  Betts  v.  Gibbons,^  where,  in  answer  to  counsel  who  maintained 
that  a  delivery  of  part  amounts  to  a  delivery  of  the  whole,  only  when 
circumstances  show  that  it  is  meant  as  such,  the  learned  judge  said, 
"  No  ;  on  the  contrary,  a  partial  delivery  is  a  delivery  of  the  whole, 
unless  circumstances  show  that  it  is  not  so  meant ; "  but  these  dicta 


^  Harman  v.  Anderson,  2  Camp.  244 ;  Ben- 
tall  V.  Barn,  3  B.  &  C.  423 ;  Lnckin^ton  v. 
Atherton,  7  M.  &  6.  360 ;  Farina  v.  Home, 
16  M.  &  W.  119;  Godts  v.  Rose,  17  C.  B. 
229  ;  25  L.  J.  C.  P.  61 ;  Bill  v.  Bament,  9  M. 
&  W.  36 ;  Lucas  v.  Dorrien,  7  Taunt.  278 ; 
Woodley  v.  Coventry,  2  H.  &  C.  164 ;  32  L. 
J,  Ex.  185. 

>  2  Kent,  510,  ed.  1873. 
Dawes  v.  Peck,  8  T.  R.  330;  Waite  r. 
Baker,  2  Ex.  1 ;  Fragano  v.  Long,  4  B.  &  C. 


219;  Dnnlop  v.  Lambert,  6  CI.  &  F.  600; 
Johnson  i;.  Dodgson,  2  M.  &  W.  659;  Nor- 
man V.  PhiilipB,  14  M.  &  W.  277 ;  Meredith 
V.  Meigh,  2  E.  &  B.  364 ;  22  1a.  J.  Q.  B.  401 ; 
Cusack  V.  Robinson,  1  B.  &  S.  299 ;  30  L.  J. 
Q.  B.  261 ;  Hart  v.  Bash,  E.,  B.  &  E.  494;  27 
L.  J.  Q.  B.  271 ;  Smith  v.  Hudson,  6  B.  &  S. 
431 ;  34  L.  J.  Q.  B.  145.  But  we  Clarke  r. 
Hutchins,  14  East,  475. 

«  5  B.  &  Ad.  313-341. 

»  2  A.  &  B.  73. 
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were  strongly  questioned  by  Pollock,  C.  B.,  in  Tanner  v.  Scovell,^  and 
it  is  submitted  that  the  cases  support  the  principle  above  stated,  in 
accordance  with  the  opinion  of  Pollock,  C.  B.  The  point  is  not,  how- 
ever, of  much  practical  importance,  as  it  always  resolves  itself  into  a 
question  of  intention  to  be  determined  by  the  jury  according  to  all  the 
facts  and  circumstances  of  the  particular  case. 

In  Slubey  v.  Hey  ward,^  the  defendants  being  in  possession  of  bills 
of  lading  which  had  been  endorsed  to  them  as  sub-vendees  of  a  cargo 
of  wheat,  had  ordered  the  vessel  to  Falmouth,  with  the  consent  of  the 
vendor,  and  there  had  begun  receiving  the  cargo  from  the  master,  and 
had  already  taken  out  800  bushels,  when  the  original  vendor  attempted 
to  stop  the  further  delivery  because  his  buyer  had  become  insolvent. 
Held,  that  ^^  the  transitus  was  ended  by  the  delivery  of  the  800  bush- 
els of  wheat,  which  must  be  taken  to  be  a  delivery  of  the  whole,  there 
appearing  no  intention,  either  previous  to,  or  at  the  time  of,  delivery 
to  separate  part  of  the  cargo  from  the  rest." 

Hammond  v.  Anderson  ^  followed  in  the  same  Court.  It  was  the 
case  of  a  delivery  order  for  all  the  goods  given  to  the  purchaser,  and 
possession  taken  by  him  of  part  at  the  wharfinger's  premises,  and  a 
subsequent  attempt  by  the  vendor  to  stop  delivery  of  the  rest. 

It  seems  very  plain  that  in  these  two  cases  there  was  a  delivery  of 
the  whole,  not  because  a  part  was  carried  away,  but  because  the  ven- 
dor's agent  and  bailee  in  each  case  had  attorned  to  the  buyer,  and 
become  the  buyer's  bailee.  There  was,  in  the  case  of  the  bill  of  lad- 
ing, and  of  the  delivery  order,  an  agreement  between  the  vendor,  the 
buyer,  and  the  bailee,  that  the  last-named  should  thenceforth  hold  for 
account  of  the  buyer. 

Slubey  v.  Heyward  and  Hammond  v.  Anderson  were  explained  in 
this  way  by  Brett,  L.  J.,  in  Ex  parte  Cooper,*  and  do  not,  therefore, 
form  exceptions  to  the  general  rule,  that  in  the  absence  of  evidence  to 
the  contrary^  it  is  to  be  assumed  that  the  delivery  of  a  part  of  the 
goods  is  intended  to  operate  only  as  a  delivery  of  thdtt  part  and  not  of 
the  whole. 

§  806.  In  Bunney  v.  Poyntz,^  the  vendee  of  a  parcel  of  hay  asked 
the  vendor's  permission'  to  take  a  part,  and  this  was  granted,  and  it 
was  held  not  to  be  a  delivery  of  the  whole. 

So  in  Dixon  v.  Yates,^  the  delivery  by  the  vendor  of  two  puncheons 
of  rum  out  of  a  larger  quantity  was  held  not  to  be  a  delivery  of  the 
whole,  the  vendor  having  refused  a  delivery  order  for  the  whole. 

1  14  M.  &  W.  2S.  L.  J.,  in  Ex  parte  Falk,  U  Ch.  D.  446,  C.  A. 

3  2  H*  Bl.  504.  at  p.  455.    £x  parte  Cooper  and  Ex  parte 

*  1  B.  &  P.  N.  R.  69.   See,  also,  Tanslcy  v.  Falk  are  noticed  post.  Chapter  on  Stoppage 

Tarner,  2  Bing.  N.  C.  151.  in  Transitu. 

«  11  Ch.  D.  6S,  C.  A.  at  p.  74.     See,  also,        ^  4  B.  &  Ad.  568. 
the  obsenrations  on  these  cases  by  Bramwell,        *  5  B.  &  Ad.  SIS. 
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In  Simmons  v.  Swift,^  the  delivery  of  part  of  a  stack  of  bark  was 
held  not  to  be  a  delivery  of  the  whole,  but  the  decision  was  on  the 
ground  that  the  sale  was  by  weight,  and  the  part  remaining  had  not 
been  weighed,^ 

In  Miles  v.  Gorton,'  the  vendors  sold  a  parcel  of  hops  consisting  of 
two  kinds,  twelve  pockets  of  one,  and  ten  pockets  of  the  other.  They 
rendered  one  invoice  for  the  whole,  which  expressed  that  the  goods 
remained  at  rent  for  account  of  the  buyer.  A  bill  of  exchange  was 
given  in  payment.  The  buyer  sold  the  ten  pockets  of  one  kind,  and 
they  were  delivered  to  his  sub-vendee.  He  afterwards  became  bank- 
rupt, his  acceptance  was  not  paid,  and  his  assignees  brought  trover 
against  the  vendors  for  the  twelve  pockets  remaining  on  hand.  Fol- 
lett,  for  the  plaintiffs,  declined  to  contend  that  a  vendor  loses  his 
lien  by  merely  delivering  part ;  and  he  admitted  the  rule  to  be  that  a 
part  delivery  only  operates  as  a  constructive  delivery  of  the  whole 
when  so  intended,  but  he  insisted  that  the  intention  was  to  deliver  the 
whole.  It  was  held  by  all  the  judges  that  the  delivery  of  part  did 
not  constitute  delivery  of  the  whole,  and  Harman  v,  Anderson  was 
distinguished  on  the  ground  that  the  goods  were  in  the  possession  of  a 
third  person^  Bayley,  B.,  saying :  "  Where  the  goods  are  in  the  hands 
of  a  third  person,  such  third  person  becomes,  by  the  delivery  order, 
the  agent  of  the  vendee  instead  of  the  vendor,  and  it  may  then  well 
be  said  that  the  warehouse  is  the  warehouse  of  the  vendee  as  betweeo 
him  and  the  vendor.  I  do  not  think  that  the  payment  of  warehouse 
rent  to  the  vendor  has  the  effect  of  a  constructive  delivery  of  the 
whole  in  a  case  where  the  goods  remain  in  the  possession  of  the 
vendor." 

In  Tanner  v.  Scovill,*  the  facts  were  that  one  McLaughlin  bought 
of  Boutcher  &  Co.  certain  goods  on  board  of  a  vessel  lying  at  a  wharf 
of  defendants,  and  the  vendors  gave  an  order  for  the  delivery  to  Mc- 
Laughlin, addressed  to  the  defendants,  in  the  following  terms :  *'  Please 
weigh  and  deliver  to  Mr.  McLaughlin  48  bales  glue  pieces."  The 
defendants,  on  receipt  of  the  order,  weighed  and  sent  a  return  of  the 
weight  to  Boutcher  &  Co.,  who  thereupon  made  an  invoice,  which 
they  sent  to  McLaughlin,  showing  the  price  to  amount  to  I68i.  1».  6rf. 
About  a  month  later,  the  defendants  delivered  five  of  these  bales  to  a 
sub-vendee  of  McLaughlin,  on  the  latter's  order.  Other  vessels  ar- 
rived with  further  goods,  which  were  treated  in  the  same  way,  by 
handing  delivery  orders  to  the  buyer,  and  by  having  the  goods  weighed 
and  invoices  sent  to  him.     But  no  transfer  of  any  of  the  goods  was 

1  5  B.  &  C.  857.  demon,  9  M.  &  W.  518 ;  Wentworth  v.  Outb- 

2  See  Hanson  v.  Meyer,  6  East,  614.  waite,  10  M.  &  W.  436 ;  Crawshay  p.  Ede,  1 
'  2  Cr.  &M.  504;  and  see  Grice  v.  Rich-     B.  &  C.  181;    Bolton   o.    Lancashire   and 

ardson,  3  App.  Cas.  319.  Yorkshire  Railway  Co.  L.  R.  1  C  P.  431 ; 

*  14  M.   &  W.   28.    See,   also,  Jones  v.     35  L.  J.  C.  P.  137. 
Jones,  8  M.  &  W.  431 ;  Whitehead  v.  An- 
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made  on  the  defendant's  books  to  McLaughlin,  nor  any  rent  charged 
to  him.  Another  partial  delivery  was  made  to  a  sub-vendee  of  Mc- 
Laughlin, and  the  vendors  then  notified  the  defendants  to  make  no 
further  deliveries,  McLaughlin  having  failed  to  make  them  a  payment 
according  to  promise,  and  being  then  in  debt  to  them  about  TOOL 
McLaughlin  afterwards  became  bankrupt,  and  his  assignees  brought 
this  action  in  trover  against  the  defendants.  There  was  evidence  at 
the  trial  in  relation  to  some  objection  made  by  McLaughlin  to  the 
weights.  Jleld^  first,  that  the  evidence  failed  to  show  that  the  de- 
fendants had  agreed  to  become  bailees  for  the  buyer ;  and  secondly, 
that  the  delivery  of  the  part  removed  from  the  wharf  was  not  intended 
to  be,  and  did  not  operate  as,  a  delivery  of  the  whole,  but  was  a  separa- 
tion for  the  purpose  of  that  part  only,  leaving  all  the  rest  in  statu  quo. 

No  case  has  been  met  with  where  the  delivery  of  part  has  been  held 
to  constitute  a  delivery  of  the  remainder  when  kept  in  the  vendor  8 
own  custody} 

§  807.  A  delivery  of  goods  sufficient  to  divest  the  lien  is  not  ef- 
fected by  the  mere  marking  them  in  the  buyer's  name,  or  setting  them 
aside,^  or  boxing  them  up  by  the  purchaser's  orders,  and  putting  his 
name  on  them,^  so  long  as  the  vendor  holds  the  goods,  and  has  not 
agreed  to  give  credit  on  them. 

On  the  same  principle  which  permits  the  vendor  to  remain  in  cus- 
tody of  the  goods  in  the  changed  character  of  bailee  for  the  purchaser, 
it  would  seem  that  the  buyer  may  be  let  into  possession  of  the  goods 
for  a  special  purpose,  or  in  a  dififerent  character  from  that  of  buyer. 
Thus,  A.  might  refuse  to  deliver  a  horse  sold  to  B.,  qua  purchaser, 
but  lend  it  to  him  for  a  day  or  a  week ;  ^  might  sell  his  horse  to  the 
stable-keeper,  who  already  has  the  horse  at  livery,  and  stipulate  that 
the  buyer's  possession  should  continue  that  of  bailee  until  payment  of 
the  price.  So  in  one  case  where  a  watch  was  transferred  by  the  mas- 
ter of  a  vessel  to  the  owners  as  pledgees,  and  they  then  lent  the  watch 
to  the  pawnor,  it  was  held  that  the  pawnor  possessed  as  agent  of  the 
pawnees,  and  that  they  could  recover  the  watch  in  trover  against 
third  persons,  to  whom  the  pawnor  had  pledged  it  a  second  time.^ 

§  808.  If  the  vendor  consent  to  give  delivery  to  the  buyer,  only  on 
a  condition,  it  is  of  course  incumbent  on  the  buyer  to  perform  the 
condition  before  he  can  claim  the  possession.  As  where  a  vendor 
gave  the  buyer  an  order  for  goods  lying  in  a  bonded  warehouse,  with 
the  understanding  that  the  buyer  was  to  pay  the  duties,  it  was  held 

1  See   Lord    Ellenborough*s  remarks    in  5  B.  &  C.  857 ;  Townley  v.  Crump,  4  A.  &  £. 

Payne  v.  Shadbolt,  1  Camp.  427  ;  and  as  to  58 ;  Proctor  v.  Jones,  2  C.  &  P.  532. 

effect  of    partial  delivery  on  the    carrier's  *  Boulter  v.  Arnott,  1  C.  &  M.  333. 

lien,  see  Moellerw.  Young,  5  E.  &  B.  7  ;  24  *  Tempest  v.  Fitz;i:ernld,  3  B.  &  A.  680; 

L.  J.  Q.  B.  217  ;  25  L.  J.  Q.  B.  94.  Marvin  v.  Wallace,  6  £.  &  B.  726 ;  25  L.  J. 

^  Goodall  V.  Skelion,  2  II.  Bl.  316 ;  Dixon  Q.  B.  369. 

V.  Yates,  5  B.  &  Ad.  313 ;  Simmons  i;.  Swift,  ^  Reeves  v.  Capper,  5  Bing.  N.  C  136. 
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that  on  the  buyer's  insolvency,  bis  assignees  could  not  take  possession 
of  the  goods  without  refunding  the  duties  which  the  vendor  had  ad- 
vanced on  default  of  the  buyer.^  So,  also,  if  anything  is  to  be  done  to 
the  goods  before  delivery,  as  in  Hanson  r.  Meyer  ^  (where  the  goods 
were  to  be  weighed),  and  the  cases  *  decided  on  its  authority. 

§  809.  It  is  now  necessary  to  examine  the  question  as  to  the  effect 
on  the  vendor's  lien  of  the  transfer  and  endorsement  to  the  buyer  of 
the  instruments  known  in  commerce  as  documents  of  title.  The  stat- 
utory law  will  first  be  referred  to,  and  it  consists  of  the  enactments 
known  as  the  Factors'  Acts,  The  Bills  of  Lading  Act,  The  Legal  Quays 
Act  for  the  port  of  London,  and  the  Sufferance  Wharves  Act,  also  for 
the  port  of  London. 

The  Factors'  Acts,  1823  to  1877,  namely,  the  4  Geo.  IV.  c.  83,  6 
Geo.  IV.  c.  94,  5  &  6  Vict,  c  89,  and  40  &  41  Vict.  c.  39,  are  intended 
to  afford  security  to  persons  dealing  with  factora.  The  Act  5  &  6 
Vict.  c.  39,  provides  substantially  as  follows  :  — 

By  the  1st  section,  that  any  agent  entrusted  with  the  possession  of 
goods,  or  of  the  documents  of  title  to  goods^  shall  be  deemed  and  taken 
to  be  the  owner  of  such  goods  and  documents^  so  far  as  to  give  validity 
to  any  contract  or  agreement  by  way  of  pledge,  lien,  or  security  bond 
fide  made  by  any  person  with  such  agent  so  entrusted  as  aforessiid, 
as  well  for  any  original  loan,  advance,  or  payment  made  upon  the  se- 
curity of  such  goods  or  documents,  as  also  for  any  further  or  continu- 
ing advance  in  respect  thereof,  and  that  such  contract  or  agreement 
shall  be  binding  upon  and  good  against  the  owner  of  such  goods,  and 
all  persons  interested  therein,  notwithstanding  the  person  claiming 
such  pledge  or  lien  may  have  had  notice  that  the  person  with  whom 
such  contract  or  agreement  is  made  is  only  an  agent. 

By  the  2d  section  it  is  enacted,  that  where  any  such  contract  or 
agreement  for  pledge,  lien,  or  security  shall  be  made  in  consideration 
of  the  delivery  or  transfer  to  such  agent  of  any  other  goods  or  mer- 
chandise or  document  of  title  or  negotiable  security,  upon  which  the 
person  so  delivering  up  the  same  had  at  the  time  a  valid  and  available 
lien,  and  security  for  or  in  respect  of  a  previous  advance,  by  virtue  of 
some  contract  or  agreement  made  with  such  agent,  such  contract  or 
agreement,  if  bond  fide  on  the  part  of  the  person  with  whom  the  same 
may  be  made,  shall  be  deemed  to  be  a  contract  made  in  consideration 
of  an  advance,  within  the  true  intent  and  meaning  of  this  Act,  and 
shall  be  as  valid  and  effectual,  to  all  intents  and  purposes,  and  to  the 
same  extent,  as  if  the  consideration  for  the  same  had  been  a  bond  fide 
present  advance  of  money,  provided  that  the  lien  so  acquired  shall  not 
exceed  in  amount  the  value  of  whatever  may  be  delivered  up  or  ex- 
changed. 

1  Winks  V.  Hasflall,  9  B.  &  C.  372.  v.  Davis,  2  M.  &  S.  396 ;  Shepley  r.  Dani,  5 

>  6  East,  614.  Taunt.  617 ;  and  see  Swan  wick  r.  Sothen,  9 

»  Wallace  v.  Breeds,  13  East,  522;  Busk     A.  &  E.  895. 
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By  the  3d  section  it  is  provided,  "  That  this  Act,  and  every  matter 
and  thing  herein  contained,  shall  be  deemed  and  construed  to  give 
validity  to  such  contracts  and  agreements  only,  and  to  protect  only 
such  loans,  advances,  and  exchanges  as  shall  be  made  bond  fide^  and 
without  notice  that  the  agent  making  such  contracts  or  agreements  as 
aforesaid  has  not  authority  to  make  the  same,  or  is  acting  maid  fide  in 
respect  thereof  against  the  owner  of  such  goods  and  merchandise ;  and 
nothing  herein  shall  be  construed  to  extend  to  or  protect  any  lien  or 
pledge  for  or  in  respect  of  any  antecedent  debt  ^  owing  from  any  agent 
to  any  person  with  or  to  whom  such  lien  or  pledge  shall  be  given,  nor 
to  authorize  any  agent  entrusted  as  aforesaid  in  deviating  from  any 
express  orders  or  authority  received  from  the  owner,  but  that  for  the 
purpose  and  to  the  intent  of  protecting  all  such  bond  fide  loans,  ad- 
vances, and  exchanges  as  aforesaid  (though  made  with  notice  of  such 
agent  not  being  the  owner,  but  without  any  notice  of  the  agent's  act- 
ing without  authority),  and  to  no  further  or  other  intent  or  purpose, 
such  contract  or  agreement  as  aforesaid  shall  be  binding  on  the  owner 
and  all  other  persons  interested  in  such  goods." 

By  the  4th  section,  a  "document  of  title  "  is  stated  to  mean  "  any 
bill  of  lading^  India  warranty  dock  warranty  warehouse-keeper^ 8  certifir 
cate^  warranty  or  order  for  the  delivery  of  goods^  or  any  other  docu- 
ment used  in  the  ordinary  course  of  business  as  proof  of  the  possession 
or  control  of  goods,  or  authorizing  or  purporting  to  authorize,  either 
by  indorsement  or  by  delivery,  the  possessor  of  such  document  to 
transfer  or  receive  goods  thereby  represented.^*  * 

The  same  section  defines  an  "  agent "  as  "  entrusted,"  whether  he 
has  the  goods  or  documents  in  his  actual  custody,  or  they  are  held  by 
any  other  person  subject  to  his  control,  or  for  him  or  on  his  behalf ; 
and  provides  that,  where  any  loan  or  advance  shall  be  bond  fide  made 
to  any  agent  entrusted  with  and  in  possession  of  any  such  goods  or 
documents  of  title,  on  the  faith  of  any  contract  or  Hgreement  in  writ- 
ing, to  consign,  deposit,  transfer,  or  deliver  them,  and  they  shall  actu- 
ally be  received  by  the  person  making  such  loan  or  advance,  without 
notice  that  such  agent  was  not  authorized  to  make  such  pledge  or  se- 
curity, every  such  loan  or  advance  shall  be  deemed  and  taken  to  be  a 
loan  or  advance  on  the  security  of  such  goods  or  documents  of  title, 
though  not  actually  received  by  the  person  making  such  loan  or  ad- 
vance till  the  period  subsequent  thereto.^ 


1  This  mnflt  be  taken  subject  to  6  Geo.  4, 
c.  94,  8.  S,  by  which  a  pledge  by  a  factor  for 
an  antecedent  debt  stands  good  to  the  amount 
of  the  factor's  interest  in  the  goods ;  and  see 
Jewan  v.  Whitworth,  2  £q.  692 ;  and  Mac- 
nee  V.  Gorst,  4  Eq.  315. 

2  The  Stamp  Act,  1870  (ss.  87-92),  re- 
quires delivery  orders  and  warrants  for  goods 


to  be  stamped,  and  contains  a  definition  of 
those  instruments. 

'  As  10  these  last  words  there  is  a  dictnm 
of  Lord  Hatherley  (then  Wood,  V.  C.)  in 
Portalis  V.  Tetley,  L.  R.  5  Eq.  at  p.  148, 
that  they  were  meant  to  apply  to  "  the  case 
where  the  factor,  beinp:  advised  that  goods 
are  coming  forward  to  him,  agrees  that  as 
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The  4th  section  further  provides  that  any  payment  made,  whether 
by  money  or  bills  of  exchange  or  other  negotiable  security,  shall  be 
an  advance;  and  that  the  agent  in  possession  of  such  goods  or  docur 
ments  shall  be  taken  to  have  been  entrusted  with  them  by  the  owner, 
unless  the  contrary  can  be  shown  in  evidenced 

The  antecedent  Act  of  6  Geo.  IV.  c.  94,  provided  in  the  2d  section 
that  the  possession  of  these  documents  of  title  should  suffice  '*  to  give 
validity  to  any  sale  or  disposition  of  the  goods  "  by  the  factor,  and  the 
amending  Act  during  the  reign  of  her  Majesty  was  intended  to  extend 
the  powers  of  factors  to  increase  the  security  of  those  dealing  with 
them,  and  to  meet  decisions  in  which,  by  the  stringent  construction  of 
the  Courts,^  cases  supposed  to  be  within  the  former  statutes  had  been 
excluded.     These  purposes  are  stated  in  the  preamble. 

§  809  a.  By  the  Factors'  Act,  1877  (40  &  41  Vict.  c.  39),  it  is  pro- 
vided substantially  as  follows :  — 

By  the  2d  section,  that  where  any  agent  has  been  entrusted  with 
and  continues  in  the  possession  of  any  goods  or  documents  of  title  to 
goods  within  the  meaning  of  the  previous  Acts,  as  amended  by  that 
Act,  any  revocation  of  his  entrustment  or  agency  shall  not  affect  the 
rights  of  any  other  person  who,  without  notice  of  such  revocation^  pur- 
chases such  goods  or  makes  advances  upon  the  faith  or  security  of  such 
goods  or  documents. 

This  alters  the  law  as  laid  down  in  Fuentes  v.  Montis,^  post^  p.  767. 

*By  the  3d  section,  that  where  any  goods  have  been  sold,  and  th 
vendor  or  any  person  on  his  behalf  continues  or  is  in  possession  of  the 
documeyits  of  title  thereto^  any  sale,  pledge,  or  other  disposition  of  the 
goods  or  documents  made  by  such  vendor,  or  any  person  or  agent  en- 
trusted by  the  vendor  with  the  goods  or  documents,  shall  be  as  effec- 
tual as  if  such  vendor  \)r  person  were  an  agent  entrusted  by  the  vendee 
with  the  goods  or  documents  within  the  meaning  of  the  previous  Acts 
as  amended  by  that  Act,  provided  that  the  person  to  whom  the  sale 

soon  as  he  gets  them,  and  as  soon  as  the  erly  raised  on  the  pleadings,  bnt  the  Court 
bills  of  lading  come  to  him,  he  will  pledge  intimated  (heir  opinion  that  this  was  the  real 
them."  The  point  was  a^nin  raised  but  not  question  between  the  parlies,  and  that  such 
decided  in  Cole  ».  The  North  Western  Bank,  a  transiiction  was  not  protected  by  the  then 
L.  R.  9  C.  P.  470.  See  per  Coleriuge,  C.  J.,  Factors*  Act,  6,  Geo.  4,  c.  94,  s.  2,  becaose 
at  pp.  486  and  487.  The  editors  submit,  al-  the  fac.or  was  not  entt-usted  with  and  in  po$- 
though  with  diffidence,  that  these  words  session  of  the  warrants  it  the  lime  oi  the  Ad- 
were  meant  to  apply  to  such  a  state  of  facts  vance,  and  leave  was  gireii  to  amend  the 
as  arose  in  Bonzi  v.  Stewart,  4  M.  &  G.  295,  pleadings. 

where  a  factor  obtained  an  advance  on  a  ^  Baines  r.  Swainson.  post,  p.  767. 

Saturday,  upon  promising   to  deposit  dock  ^  The  most  important  of  these  decisions 

warrants  to  cover  the  advance.    The  dock  were  Evans  v.  Trueman.  1   Moo.  &  R.  10; 

warrants   were  not  then   in  existence,  but  Taylor  y.  Kymer,  3  B.  &  Ad.  320;  Fletcher 

were  afterwards  made  out  and  deposited  on  v.  Heath,  7  B.  &  C.  517  ;  Phillips  p.  Huth,  6 

the  Monday.    The  goods  represented  by  the  M.  &   W.   572  ;  9    M.  &  W.  647  ;  Bonxi  p. 

dock  warrants  were  in  dock  on  the  Saturday ^  Stewart,  4  M.  &  G.  295. 

consij,nied  to  the  factor,  who  held  bills  of  »  L.  It  3  C.  P.  268 ;  aff.  in  Ex.  Ch.  4  C 

lading  fur  them.  The  question  was  not  prop-  P.  93. 
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or  pledge  is  made  has  not  notice  that  the  goods  have  been  previously 
sold. 

This  alters  tlie  law  as  laid  down  in  the  cases  of  Johnson  v.  The 
Credit  Lyoniiais  Company  and  Johnson  v.  Blumenthal,^  which  came 
before  the  Courts  immediately  before  the  passing  of  the  Act. 

By  the  4th  section,  that  where  any  goods  have  been  sold  or  con- 
tracted to  be  sold,  and  the  vendee  or  any  person  on  his  behalf  obtains 
the  possession  of  the  documents  of  title  thereto  from  the  vendor  or  his 
agents^  any  sale  or  pledge  of  such  goods  or  documents  by  such  vendee 
so  in  possession,  or  by  any  other  person  or  agent  entrusted  by  the 
vendee  with  the  documents  within  the  meaning  of  the  Acts,  shall  be 
as  effectual  as  if  such  vendee  or  other  person  were  an  agent  entrusted 
by  the  vendor  with  the  documents  within  the  meaning  of  the  previous 
Acts  as  amended  by  that  Act,  provided  the  person  to  whom  tlie  sale 
or  pledge  is  made  has  not  notice  of  any  lien  or  other  right  of  the  ven- 
dor in  respect  of  the  goods. 

This  alters  the  law  as  laid  down  in  the  cases  of  Jenkyns  v,  Us- 
borne,^  and  Van  Casteel  v.  Booker.^ 

By  the  5th  section,  that  where  any  document  of  title  to  goods  has 
been  lawfully  endorsed  or  otherwise  transferred  to  any  person  as  a 
vendee  or  owner  of  the  goods^  and  such  person  transfers  such  document 
by  endorsement  (or  by  delivery  where  the  document  is  by  custom  or 
by  its  express  terms  transferable  by  delivery,  or  makes  the  goods  de- 
liverable to  the  bearer)  to  a  person  who  takes  the  same  bond  fide 
and  for  valuable  consideration,  the  last-mentioned  transfer  shall  have 
the  same  effect  for  defeating  any  vendor*  s  lien^  or  right  of  stoppage  in 
transitu^  as  the  transfer  of  a  bill  of  lading  has  for  defeating  the  right 
of  stoppage  in  transitu. 

The  effect  of  this  section  is  to  assimilate  all  documents  of  title  when 
in  the  hands  of  a  bond  fide  transferee  for  value  from  the  original  pur- 
chaser, that  is  to  say,  documents  of  title  as  defined  by  the  previous 
Act  (5  &  6  Vict.  c.  39,  s.  4),*  to  bills  of  lading  for  the  purposes  men- 
tioned in  the  section,  viz.,  of  defeating  the  vendor's  lien  or  his  right  of 
stoppage  in  transitu.  It  thus,  to  some  extent,  gives  effect  to  the  re- 
marks of  Mr.  Benjamin  in  the  earlier  editions  of  this  work,  and  is  in 
accordance  with  the  understanding  of  London  merchants  with  regard 
to  these  documents.    See /?(?s^,  pp.  765-6.* 

§  810.  Under  the  Factors'  Acts  it  has  been  decided  — 

1st,  That  a  factor  may  lawfully  consign  the  goods  consigned  to  him 
to  another  factor  and  obtain  an  advance  on  them,^  and, 

1  2  C.  P.  D.  224  ;  afF.  on  appeal,  3  C.  P.  D.  «  7  M.  &  G.  678,  699  ;  S.  C.  8  Scott  N. 

32.     Cockburn,  C.  J.,  at  p.  36,  in  delivering  R.  505. 

his  jad^rroent  in  the  Court  of  Appeal,  refers  to  ^2  Ex.  691 ;  S.  C.  18  L.  J.  Ex.  9. 

this  section  of  the  Act,  which  had  received  *  Ante^  p.  759. 

the  Royal  Assent  pendin<^  the  appeal.     The  ^  Navulshaw  v.  Brownrigg,  21  L.  J.  Ch. 

Act  is  not  retrospective  in  its  operation  (s.  6).  57;  S.  C.  1  Sim.  N.  S.  573;  2  De  G.,  M.  & 
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2dly,  That  the  factor's  authority  is  not  exhausted  by  the  first  pledge 
made  of  the  goods,  but  that  he  may  lawfully  obtain  a  second  advance 
from  a  different  person  by  a  pledge  of  the  surplus  remaining  after 
satisfying  the  holder  of  the  first  pledge.^ 

§  811.  By  the  9  &  10  Vict.  c.  399,  entitled  "  An  Act  for  the  Rega- 
lation  of  the  Legal  Quays  within  the  Port  of  London,"  and  the  11  & 
12  Vict.  c.  18,  entitled  •'  An  Act  for  the  Regulation  of  certain  Suffer 
ance  Wharves  in  the  Port  of  London,"^  regulations  are  provided  for 
the  unloading  of  ships  in  the  port  of  London,  into  warehouses,  at  the 
wharves,  whenever  the  owner  of  the  goods  fails  to  make  entry  at  the 
Custom  House  within  forty-eight  hours  after  due  report,  and  for  the 
preservation  of  the  lien  of  the  shipowner  for  the  freight,  and  the  stat. 
utes  also  provide  as  follows :  "  and  the  said  wharfinger,  his  servants 
and  agents,  are  hereby  required,  upon  due  notice  in  writing  in  that 
behalf  given  by  such  master  or  owner  or  other  person  aforesaid  to  the 
said  wharfinger,  or  left  for  him  at  his  office  or  counting-house  for  the 
time  being,  to  detain  such  goods  in  the  warehouse  of  the  said  wharfinger 
until  the  freight  to  which  the  same  shall  be  subject  as  aforesaid  shall 
be  duly  paid,  together  with  the  wharfage,  rent,  and  other  charges  to 
which  the  same  shall  have  become  subject  and  liable."     (Sect.  4.) 
"  Provided  always,  and  be  it  enacted,  that  no  such  notice  as  hereinbe- 
fore mentioned  to  detain  any  goods  for  payment  of  freight  shall  be 
available  unless  the  same  be  given  or  left  as  hereinbefore  provided, 
before  the  issue  by  the  said  wharfinger  of  the  warrant  for  the  delivery 
of  the  same  goods,  or  an  order  given  by  the  importer j  proprietor,  or 
consignee,  or  his  agent,  to  and  accepted  by  the  wharfinger  for  the  deliv- 
ery of  the  same;  but  nothing  herein  contained  shall  authorize  any 
wharfinger  to  deliver  or  issue  any  warrant,  or  accept  any  order  for  the 
delivery  of  any  goods  which  shall  be  subject  to  a  lien  for  freight,  and 
in  respect  of  which  such  notice  in  writing  as  aforesaid  to  detain  the 
same  for  freight  shall  have  been  given,  until  the  importer,  proprietor, 
or  consignee  of  such  goods  shall  have  produced  a  withdrawal  in  writ- 
ing of  the  order  of  stoppage  for  freight  from  the  owner  or  master  of 
the  ship  from  or  out  of  which  such  goods  shall  have  been  landed,  or 
his  broker  or  agent,  and  which  order  of  withdrawal  the  said  master  or 
owner  is  hereby  required  to  give,  on  payment  or  tender  of  the  freight 
to  which  the  goods  shall  be  liable.*'     (Sect.  5.)     It  will  be  remarked 
that  in  these  Acts   the  wharfinger's  warrant  for  the  delivery  of  the 
goods  is  treated  as  equivalent  to  an  accepted  delivery  order. 

§  812.  The  next  statute  to  be  referred  to  in  this  connection  is  the 
Bills  of  Lading  Act,  18  &  19  Vict,  c.  111,  which,  after  reciting  in  the 

G.  441,  where  an  elaborate  judgment  of  Lord  ^  These   two  Acta,    aUkongh   poblishcd 

St.  Leonards  upon  the  wording  and  effect  of  among  the  Local   Acts,   are  declared  br  a 

the  earlier  statutes  will  be  found.  clause  annexed  to  each  to  be  Public  Acti, 

1  Portalia  v.  Tetlej,  5  £q.  140.  that  are  to  be  judicially  noticed. 
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preamble  that,  *^by  the  custom  of  merchants,  a  bill  of  lading  of  goods 
being  tiansferable  by  endorsement,  the  property  in  the  goods  may 
thereby  p'^^'s  to  the  endorsee,  but  nevertheless  all  rights  in  respect  of 
the  contii.^t  contained  in  the  bill  of  lading  continue  in  the  original 
shipper  or  owner,"  proceeds  to  enact  by  the  1st  section,  that  "  every 
consignee^  of  goods  named  in  a  bill  of  lading,  and  every  endorsee  of  a 
bill  of  lading  to  whom  the  goods  therein  mentioned  shall  pass,  upon 
or  by  reason  of  such  consignment  or  endorsement,  shall  have  trans- 
ferred to  and  vested  in  him  all  rights  of  suit,  and  be  subject  to  the 
same  liabilities  in  respect  of  such  goods,  as  if  the  contract  contained  in 
the  bill  of  lading  had  been  made  with  himself."  ^ 

The  foregoing,  together  with  such  similar  provisions  as  are  found  in 
the  Acts  incorporating  the  several  dock  companies,  being  the  only 
statutory  law  on  the  subject  of  delivery  by  indicia  of  title,  these  dif- 
ferent commercial  instruments  will  now  be  considered  separately. 

§  813.  Bills  of  lading  by  the  law  merchant  are  representatives  of 
the  property  for  which  they  have  been  given,  and  the  endorsement  and 
delivery  of  a  bill  of  lading  transfers  the  property  from  the  vendor  to  the 
Tendee  ;  is  a  complete  legal  delivery  of  the  goods ;  divests  the  vendor^s 
lien;  and  has  now  by  the  statute  just  quoted  the  further  effect  of 
vesting  in  the  vendee  all  the  vendor's  rights  of  action  against  the  ship, 
master,  and  owner.  But  though  the  vendor's  lien  is  thus  divested  by 
reason  of  the  complete  delivery  of  the  indicia  of  property,  he  may,  if 
the  goods  have  not  yet  reached  the  actual  possession  of  the  buyer,  and 
if  no  third  person  has  acquired  rights  by  obtaining  a  transfer  of  the 
bill  of  lading  from  the  buyer,  intercept  the  goods  in  the  event  of  the 
buyer's  insolvency  before  payment,' by  the  exercise  of  the  right  of 
stoppage  in  transitu.  These  principles  in  relation  to  the  effect  of  a 
bill  of  lading  were  first  conclusively  established  in  the  great  leading 
case  of  Lick  barrow  r.  Mason,*  on  the  authority  of  which  very  numer- 
ous decisions  have  since  been  made,  and  will  be  found  collected  in 
Smith's  Leading  Cases.^  On  this  mode  of  delivery  the  law  is  free 
from  doubt. 

The  law  in  relation  to  bills  of  lading  is  more  fully  discussed  post^ 
in  the  Chapter  on  Stoppage  in  Transitu. 

§  814.  In  regard  to  delivery  orders,  there  is  also  little  room  for  con- 
troversy, where  by  these  words  are  meant  orders  given  by  the  ven- 
dor on  a  bailee  who  holds  possession  as  agent  of  the  vendor.  The 
decisions  which  settle  that  in  such  cases  the  delivery  is  not  complete 

1  A  consignee  who  retains  the  bill  of  lad-  above  statate  the  transferee  of  a  bill  of  lading 

ing  for  goods,  but  has  parted  with  the  bene-  might  sue  in  his  own  name  for  damage  to 

ficial  interest  in  them,  is  still  a  "consignee"  the  goods  under  the  6th  section  of  the  Ad- 

within  the  meaning  of  the  Act.    Fowler  v.  miraltj  Act,  1861  (24  Vict.  c.  10). 

Enoop,  4  Q.  B.  D.  299,  C.  A.  «  2  T.  R.  6S  ;  1  H.  Bl.  357  ;  6  East,  90;  1 

s  It  was  decided  in  the  case  of  '*  The  Sm.  L.  C.  753,  ed.  1879. 

Freedom,"  L.  R.  3  P.  C.  594,  that  ander  the  «  See  note  ("). 
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until  the  bailee  attorns  to  the  buyer,  and  thus  becomes  the  latter's 
agent  as  custodian  of  the  goods,  have  been  reviewed.^  It  was  also  de- 
cided in  McEwan  v.  Smith,^  and  Griffiths  v,  Ferrj^^  that  such  a  deliv- 
ery order  differed  in  effect  from  a  bill  of  lading;  that  the  endoreemeat 
of  it  by  a  vendee  to  a  sub- vendee  was  unavailing  to  oust  the  possession 
of  the  original  vendor,  and  that  his  lien  remained  unaffected  when 
neither  the  first  buyer  nor  the  sub-vendee  had  procured  the  accept- 
ance of  the  order,  nor  taken  actual  possession  of  the  goods  before  the 
order  was  countermanded :  but,  as  we  have  already  seen,  the  law  on 
this  point  is  now  altered  by  the  5th  section  of  the  Factors'  Act,  1877. 

§  815.  In  treating  of  the  effect  of  endoi-sing  and  delivering  dock 
warrants  and  warehouse  warrants  or  certificates,  Blackburn,  J.,  re- 
marks,* that  "  these  documents  are  generally  written  contracts  by 
which  the  holder  of  the  endorsed  document  is  rendered  the  person  to 
whom  the  holder  of  the  goods  is  to  deliver  them,  and  in  so  far  they 
greatly  resemble  bills  of  lading ;  but  they  differ  from  them  in  this 
respect,  that  when  goods  are  at  sea,  the  purchaser  who  takes  the  bill 
of  lading  has  done  all  that  is  possible  in  order  to  take  possession  of 
the  goods,  as  tliere  is  a  physical  obstacle  to  his  seeking  out  the  master 
of  the  ship,  and  requiring  him  to  attorn  to  his  rights  ;  but  when  the 
goods  are  on  land,  there  is  no  reason  why  the  person  who  receives  a 
delivery  order  or  dock  warrant  should  not  at  once  lodge  it  with  the 
bailee,,  and  so  take  actual  or  constructive  possession  of  the  goods. 
There  is  therefore  a  very  sufficient  reason  why  the  custom  of  mer- 
chants should  make  the  transfer  of  the  bill  of  lading  equivalent  to  an 
actual  delivery  of  possession,  and  yet  not  give  such  an  effect  to  the 
transfer  of  documents  of  title  to  goods  on  shore. 

**  Besides  this  substantial  difference  between  them,  there  is  the 
more  technical  one  that  bills  of  lading  are  ancient  merciintile  docu- 
ments, which  may  be  subject  to  the  law  merchant^  whilst  the  other 
class  of  documents  are  of  modern  invention,  and  no  custom  of  mer- 
chants relating  to  them  has  ever  been  established."  After  reviewing 
the  authorities  then  extant,  the  learned  author  concluded  by  saying: 
"  It  is  therefore  submitted,  that  the  endorsement  of  a  delivery  order 
or  dock  warrant  has  not  (independently  of  the  Factors'  Acts)  antf 
effect  beyond  that  of  a  token  of  an  authority  to  receive  poBsessiony 

§  816.  This  view  of  the  law  was  confirmed,  immediately  after  the 
publication  of  the  Treatise  on  Sales,  by  the  Exchequer  oft  Pleas, 
in  Farina  v.  Home.^  There  the  defendant  had  retained  in  his  pos- 
session for  many  months  a  delivery  warrant,  signed  by  a  wharfin- 
ger, whereby  the  goods  were  made  deliverable  to  the  plaintiff,  or 
his  assignee  hy  endorsement^  on  payment  of  rent  and   charges  from 

1  Book  I.  Part  11.  Ch.  4,  ante,  p.  125,  "On         »  i  e.  &  E.  680;  28  L.  J.  Q.  B.  208. 
Actual  Keccipt."  *  Blackburn  on  Sales,  p.  297. 

2  2  H.  L.  C.  309.  «  16  M.  &  W.  119. 
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the  25th  of  July;  the  document  was  dated  on  the  21st  of  July, 
and  forthwith  endorsed  to  the  defendant  as  vendee ;  but  the  latter 
refused  to  take  the  goods  or  return  the  warrant,  8a}nng  that  he  had 
sent  it  to  his  solicitor,  and  meant  to  defend  the  action,  for  he  had 
never  ordered  the  goods.  Held,  that  there  had  been  an  acceptance, 
but  no  actual  receipt  of  the  goods;  no  delivery  to  the  defendant. 
Parke,  B.,  in  giving  the  judgment  of  the  Court,  said  :  "  This  warrant 
is  no  more  than  an  engagement  hy  the  wharfinger  to  deliver  to  the 
consignee,  or  any  one  he  may  appoint ;  and  the  wharfinger  holds  the 
goods  as  the  agent  of  the  consignor  («i(?,  consignee?),  who  is  the  ven- 
dor's agent,  and  his  possession  is  that  of  the  consignee  until  an  assign- 
ment has  taken  place,  and  the  wharfinger  ha9  attorned^  so  to  speak, 
to  the  assignee,  and  agreed  with  him  to  hold  for  him.  Then,  and  not 
till  then,  the  wharfinger  is  the  agent  or  bailee  of  the  assignee,  and  his 
possession  that  of  the  assignee,  and  then  only  is  there  a  constructive  de- 
livery to  him.  In  the  mean  time  the  warrant,  and  the  endorsement'of 
the  warrant,  is  nothing  more  than  an  offer  to  hold  the  goods  as  the 
warehouseman  of  the  assignee.  The  case  is  the  same  in  principle  as 
that  of  Bentall  v.  Burn,  and  others  which  are  stated  and  well  dis- 
cussed in  a  recent  able  work  of  Mr.  Blackburn,  '  On  the  Contract  of 
Sale,'  pp.  27,  41,  and  297,  and  in  Mr.  C,  Addison's  work,  p.  70.  We 
all  therefore  think  that,  though  there  was  sufficient  evidence  of  the 
acceptance,  there  is  none  of  the  receipt.^^ 

This  decision  has  never  been  overruled,  and  before  proceeding  fur- 
ther it  is  useful  to  remark  how  completely  opposed  to  each  other  are 
the  interpretations  put  on  these  documents  by  the  Courts  and  the 
law-givers.  In  the  decided  cases  between  vendor  and  vendee,  the 
judges  construe  these  documents  as  mere  "tokens  of  authority  to 
receive  possession ; "  as  mere  "  offers  "  by  the  warehouseman  to  hold 
the  goods  for  an  endorsee  of  the  warrant,  inchoate  and  incomplete,  till 
the  vendee  has  obtained  the  warehouseman's  assent  to  attorn  to  him. 

§  817.  The  Legislature,  on  the  other  hand,  bases  its  enactments  on 
the  assumption  that  "  dock  warrants,  warehouse-keepers'  certificates, 
warrants,  or  orders  for  the  delivery  of  goods,"  are  ''  instruments  used 
in  the  ordinary  course  of  business  as  proof  of  the  possession  or  control 
of  goods^^^  and  as  ''authorizing  ih^  possessor  ol  such  document  to  trans- 
fer goods  thereby  represented  "  (4th  section  of  Factors'  Act)  ;  and  on 
the  further  assumption,  that  a  wharfinger's  warrant  for  the  delivery 
of  goods  is  equivalent  in  effect  to  an  accepted  delivery  order,  (Legal 
Quays  Act,  and  Sufferance  Wharves  Act.)  In  a  word,  the  Legisla- 
ture deals  with  these  documents,  in  the  Acts  above  referred  to,  as 
symbols  of  the  goods. 

It  is  not  matter  for  surprise,  when  the  ratio  decidendi  of  the  Courts 
on  the  one  hand,  and  the  ratio  legis  ferendoe  of  the  Legislature  on  the 
other,^are  so  much  at  variance  in  regard  to  the  meaning  of  these  in- 
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struments  that  the  law  should  be  in  an  anomalous  and  unsatisfactory 
state. 

It  is  perhaps  to  be  regretted  that  the  Courts  did  not  give  to  these 
papers  originally  the  same  meaning  as  the  law-^vers  attached  to 
them,  —  a  meaning  which  might  have  been  given  without  doing  vio- 
lence to  their  language. 

No  doubt  a  warehouseman  or  wharfinger  in  possession  of  goods  is 
the  bailee  of  the  owner  alone  from  whom  he  received  them,  and  can- 
not be  forced  to  become  the  bailee  of  any  one  else  without  his  own 
consent.  But  what  is  there  in  the  law  to  prevent  this  assent  from 
heing  given  in  advance?^  or  to  prohibit  the  bailee  from  giving  mt 
thority  to  the  owner  of  the  goods  to  assent  in  the  bailee's  behalf  to  a 
change  in  the  bailment  ?  If  a  warehouseman  give  a  written  paper  to 
the  owner,  saying,  "  I  hold  ten  hogsheads  of  sugar  belonging  to  you ; 
I  authorize  you  to  assent  in  my  behalf  that  I  will  be  the  bailee  of  any 
one  else  to  whom  you  may  sell  these  goods,  and  your  endorsement  on 
this  paper  shall  be  accepted  by  me  as  full  proof  that  you  have  given 
this  assent  for  me,  and  shall  be  taken  as  my  assent ; "  it  is  submitted 
that  there  is  no  principle  of  law  which  would  prevent  this  paper  from 
taking  effect  according  to  its  import.  But,  in  truth,  special  juries  of 
London  merchants  have  repeatedly  volunteered  statements  that  this  is 
what  they  understand  the  paper  to  mean :  that  it  is  not  a  mere  offer 
or  token  of  authority  to  receive  possession^  but  is  meant  by  the  parties 
to  be  an  actual  transfer  of  the  possession.  In  Lucas  v.  Dorrien  (7 
Taunt.  278),  Dallas,  C.  J.,  said,  in  relation  to  a  West  India  dock 
warrant :  "  I  have  been  several  times  stopped  by  a  special  jury,  they 
being  satisfied  that  the  goods  pass  from  hand  to  hand  by  the  endorse- 
ment of  these  instruments.  All  special  juries  cry  out  with  one  voice 
that  the  practice  is  that  the  produce  lodged  in  the  docks  is  transferred 
by  endorsing  over  the  certificates  and  dock  warrants.''  And  at  Nisi 
Prius  it  was  directly  decided  by  Parke,  J.,  in  one  case,*  and  by  Dal- 
las, C.  J.,  in  another,^  that  such  was  the  true  construction  of  these 
mercantile  "  documents  of  title." 

But  the  law  was  settled  in  opposition  to  this  construction,  for  the 
cases  above  referred  to  and  others  were  all  before  the  Court  when 
Farina  v.  Home  was  decided,  and  were  reviewed  by  the  learned  au- 
thor of  the  Treatise  on  Sales,  when  he  reached  the  conclusion  above 
quoted.  The  reader's  attention  must  therefore  be  directed  to  the  sub- 
sequent decisions,  and  to  the  anomalous  results  that  followed  from 
them;  results  for  which  the  judges  in  Fuentes  v.  Montis^  declared 
there  was  then  no  remedy  save  further  legislation. 

^  See  the  cases  of  Salter  v.  Woollams  and        ^  Zwinger  v,  Samada,  7  Taiut.  265. 
Wood  V.  Manley,  cited  ante,  p.  636,  in  the        •  Keyser  v.  Suze,  Gow,  58. 
former  of  which  cases  Tindal,  C.  J.,  said  that        *  L.  ii.  3  C.  P.  268 ;  37  L.  J.  C.  P.  137. 
Jackson  had,  in  advance,  "  attorned  to  the 
sale." 
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And  now  by  the  Factors'  Act,  1877,  these  mercantile  documents  of 
title  are,  when  in  the  possession  of  a  bond  fide  transferee  for  Talue 
from  the  buyer,  placed  on  the  same  footing  with  bills  of  lading. 

§  818.  By  the  decisions  under  the  earlier  Factors'  Acts  already  re- 
ferred to,^  it  was  settled  that  the  words,  '^  an  agent  entrusted  with 
goods  or  documents  of  title,"  did  not  include  a  vendee,  because  he 
held  in  hU  own  rights  and  not  as  agent.^  The  singular  anomaly  thus 
existed  that,  if  a  merchant,  buying  goods  and  paying  the  price,  re- 
ceived a  transfer  of  the  dock  warrant,  he  would  be  safe  if  his  vendor 
was  not  owner^  but  only  agent  of  the  assignor  of  the  warrant,  and 
would  not  be  safe  if  the  vendor  was  owner^  because  the  price  might 
remain  unpaid  to  the  assignor  of  the  warrant ;  and  this  was  the  neces- 
sary result  of  the  conflicting  interpretations  put- on  the  dock  warrant 
by  the  Legislature  and  the  Courts.  The  original  owner  was  held  by 
the  statute  to  have  abandoned  his  actual  possession  by  giving  the  doc- 
ument of  title  to  his  agent,  although  he  retained  ownership  and  right 
of  possession  ;  he  was  held  by  the  Courts  to  have  retained  his  actual 
possession  when  he  gave  the  document  to  a  purchaser,  although  he 
had  abandoned  both  ownership  and  right  of  possession. 

But,  as  we  have  already  seen,  ante^  p.  761,  this  anomaly  is  now  re- 
moved by  the  4th  section  of  the  Factors'  Act,  1877. 

§  819.  The  safety  of  the  man  who  buys  goods  from  d^  factor  is  not 
affected  by  the  fact  that  the  document  of  title  only  came  into  the 
factor's  hands  in  consequence  of  his  false  and  fraudulent  representa 
tions  to  the  owner,  if  it  appear  that  the  owner  really  entrusted  the 
factor  or  his  agent  with  the  document;^  but  if  a  person  gets  posses- 
sion of  a  document  of  title  by  fraud,  without  having  been  entrusted 
with  it  as  agent  of  the  owner  or  as  vendee,  he  has  no  title  at  all,  either 
as  principal  or  agent,  and  can  convey  none  to  anybody  else.^  This 
was  really  the  point  decided  by  the  Exchequer  Chamber  in  Kingsford 
V.  Merry ,^  a  case  which  created  some  excitement  among  the  city  mer- 
chants, who  did  not  at  first  understand  its  true  import. 

§  820.  In  Baines  v.  Swainson,^  Blackburn,  J.,  first  pointed  atten- 
tion to  the  clause  at  the  end  of  the  4th  section  of  the  Factors'  Act, 
1842,  '^unless  the  contrary  can  be  shown  in  evidence,"  and  attributed 
to  it  the  effect  of  enabling  the  owner  to  set  aside  a  sale,  if  he  could 
succeed  in  disproving  the  ostensible  entrusting. 

This  view  was  deliberately  adopted  by  Willes,  J.,  in  delivering  the 
opinion  in  Fuentes  v.  Montis,^  decided  in  1868,  which  settled  the  very 

1  Ante,  pp.  17-21.  *  Kingsford  v.  Merry,  1 1  Ex.  577 ;  25  L.  J. 

9  Jenkyns  v.   Usborne,  7   M.  &  O.  678;  Ex.166;  and  in  Ex.  €h.  1  H.  &N.  503;  26 

Van  Cagteel  v.  Booker,  2  £x.  691 ;  Fuentes  L.  J.  Ex.  83 ;  HoIHns  v.  Fowler,  L.  K.  7  H. 

o.  Montis,  supra.  L.  757,  per  Blackburn,  J.,  at  p.  763. 

»  Shcppard  v.  The  Union  Bank  of  Lon-  «  4  B.  &  S.  270;  32  L.  J.  Q.  B.  281. 

don,  7  H.  &  N.  661 ;  31   L.    J.    Ex.  154;  «  L.  H.  3  C.  P.  268;  87  L.  J.  C.  P.  187; 

Baines  v.  Swainson,  4  B.  &  8.  270 ;  32  L.  J.  and  in  error,  L.  B.  4  C.  P.  93. 
Q.  B.  281. 
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important  point,  that  a  secret  revocation  of  the  agent's  power  would 
defeat  the  rights  of  bond  fide  pledgees  (and  it  would  seem  of  pur- 
chasers), although  the  goods  remained  in  the  hands  of  the  agent 
The  language  of  the  learned  judge  is  as  follows  :  — 

^^  lu  the  case  of  an  agent  for  sale,  whose  general  business  it  is  to 
sell,  entrusted  for  a  purpose  other  than  sale,  as,  for  instance,  if  he 
were  entrusted  upon  an  advance  against  the  goods,  but  with  directions 
not  to  sell,  being  a  mere  lender,  and  upon  his  pledge  of  them  ;  or  if 
he  happen  to  have  a  warehouse,  though  his  general  business  was  that 
of  a  factor,  and  not  that  of  a  warehouseman,  and  on  the  particular 
occasion  the  goods  were  put  in  his  warehouse  at  a  rent,  in  both  cases 
he  would  be  a  person  who^  primd  facie^  would  be  justified  in  dealing  . 
with  goods  under  the  Factors'  Act :  and  yet  there  is  an  express  pro- 
vision with  respect  to  such  a  person  —  because  one  cannot  doubt  that 
the  judges  in  the  case  of  Baines  v,  Swainson  were  right  in  so  ex- 
pounding the  section  —  there  is  an  express  provision,  as  it  appeared 
to  them  and  as  it  appears  to  me,  that,  with  respect  to  such  a  person, 
he  should  only  be  primd  facie  in  the  situation  of  being  able  to  deal 
with  the  principal's  goods  more  generally  than  the  principal  had  au- 
thorized him ;  that  the  principal^  on  proving  the  true  nature  of  the 
transaction  between  them^  should  be  able  to  rebut  the  presumption  of  Ms 
enlarged  authority  under  the  Factors^  Acts^  and  should  be  entitled  to 
call  for  a  better  account  from  a  third  person^  dealing  with  his  goods 
without  his  authority^  than  that  they  were  obtained  from  an  agents  and 
that  the  Factor s\  Act  applied.  That  provision  is  the  last  in  the  4th 
section  of  5  &  6  Vict.  c.  89 :  '  An  agent  in  possession  as  aforesaid  of 
such  goods  or  documents  shall  be  taken  for  the  purposes  of  this  Act  to 
have  been  entrusted  therewith  by  the  owner  thereof,  unless  the  con- 
trary can  be  shown  in  evidence.'  I  believe  that  that  provision  in  the 
4th  section  has  been  applied  to  that  extent  in  the  judgment  of  my 
brother  Blackburn  in  the  case  in  4  B.  &  S.  285,  where  he  expressed 
an  opinion  that  it  was  sufficient  for  the  person  making  the  advance 
upon  the  goods  to  show  that  the  agent  who  was  in  apparent  possession 
of  them  was  an  agent  whose  general  business  was  one  that  would 
bring  him  within  the  operation  of  the  Factors'  Act,  and  thereby  to 
throw  upon  the  principal  the  burthen  of  proving  that^  in  the  particular 
transaction  with  respect  to  the  goods  in  question^  the  agent  was  not 
such  agent  I  should,  therefore,  but  for  that  statement,  have  been 
rather  disposed  to  read  that  last  clause  (the  4th  section)  as  appliciible 
to  the  cases  expressly  provided  for  in  the  previous  Act,  and  say  that 
by  this  Act  a  factor  or  agent  is  held  to  become  entrusted  with  the  pos- 
session of  documents  which  he  has  been  enabled  to  obtain  by  reason 
of  having  been  entrusted  with  the  possession  of  other  documents  which 
led  to  the  former  being  obtained,  entirely,  as  it  were,  as  a  key  to 
them.    But  I  will  not  criticise  the  judgment  of  my  brother  Blackburn 
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and  the  other  judges  in  that  case^  but  adopt  it  for  the  purpose  of  the 
present.     Here  is  a  case  in  which  an   agent  whose  general  business 
has  been  within  the  Act,  being  in  possession  of  goods,  is  supposed  to 
have  pledged  them.     What  is  the  result?     Is  it  that  the  person  who 
dealt  with  such  agent  is,  by  reason  of  his  general  employment,  and  by 
reason  of  his  having  been  a  bond  fide  agent,  the  principal  being  in  no. 
cent  of  the  transaction,  to  take  advantage  of  the  apparent  ownership 
of  the  agent  in  a  sale  in  market  overt,  or  be  entitled  to  take  advan- 
tage of  the  sale,  or  is  it  open  to  after-claim  or  proof,  if  the  principal 
can  make  out  that  there  was   no   real  entrusting  within  the  mean- 
ing of  the  Act?     Let  the  Act  speak  for  itself.     ^  An  agent  in  posses- 
sion as  aforesaid  of  such  goods  or  documents  shall  be  taken,  for  the 
purposes  of  this  Act,  to  have  been  entrusted  therewith  by  the  owner 
thereof,  unless  the  contrary  can  be  shown  in  evidence.'     The  inevita. 
ble  conclusion  is,  that  if  the  contrary  be  shown  in  evidence,  ^  an  agent 
in  possession  as  aforesaid  of  such  goods  or  documents '  is  not  to  be 
taken  to  have  been   ^entrusted  therewith  by  the  owner  thereof.'     I 
draw  my  conclusions  from  that  state  of  the  law  of  which  I  have  en- 
deavoured to  give  a  summaiy,  not  dwelling  upon  the  precise  language 
of  the  Act  for  the  present,  but  dwelling  upon  the  construction  which 
has  been  put  upon  the  Acts,  with  a  view  to  see  whether  that  construc- 
tion comes,  in  reality,  to  a  decision  of  this  case.     The  conclusion  to 
which  the  course  of  decisions  compels  me  to  arrive  is  that  expressed  by 
Blackburn,  J.,  in  the  case  4  B.  &  S.,  namely,  that  the  authority  given 
by  the  Factors^  Acts^  quoad  third  persons^  is  an  authority  superadded 
and  aceessory  to  the  ordinary  authority  given  by  a  principal  to  his 
factor;  or  to  such  authority  given  by  the  principal  to  his  agent  as 
would  fall  within  the  provisions  of  the  Factors'  Acts.     It  is  not  in- 
tended by  these  Acts  of  Parliament  to  provide  a  remedy  for  those 
hardships  which  have  accrued  to  innocent  persons  by  dealing  with 
people  in  the  apparent  ownership  of  goods  as  if  they  were  the  real 
owners ;  but  the  intention  of  the  Legislature  was  only  to  deal  with 
cases  in  which  innocent  persons  had  been  taken  in  in  such  dealings  by 
the  agents  of  the  owners  of  the  goods,  —  the  agents  ^  entrusted  and  in 
possession,*     Much  argument  was  bestowed,  and  properly,  upon  those 
words,  ^  entrusted  and  in  possession  ;'  but  it  appears  to  me  that  before 
you  can  deal  with  either  the  state  of  being  ^  entrusted,'  or  the  state 
of  being  *  in  possession,'  you  must  first  get  hold  of  your  substantive, 
namely,  ^ agent'  —  the  person  who  is  to  give  the  title  as  against  the 
principal  must  be  an  agent,  and  if  he  is  not  an  agent  he  is  not  a 
person  to  whom  the  provisions  of  the  Act  apply." 

But  this  decision  seems  not  to  have  met  the  approval  of  Lord  West- 
bury,  whose  remarks  on  it  in  Yickers  t;.  Hertz  ^  have  been  referred  to 

1  L.  B.  2  Sc.  App.  113.    See,  howeyer,  note  \,  ante,  p.  21. 
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ante^  p.  21 ;  and  the  law  is  now  expressly  altered  by  the  2d  section 
of  the  Factors'  Act,  1877,  ante,  p.  768- 

§  821.  The  recent  cases  in  which  this  question  has  been  referred  to, 
independently  of  the  Factors'  Acts,  will  now  be  presented. 

It  was  held,  in  Bartlett  v.  Holmes,^  that  a  delivery  order  by  which 
a  warehouseman  acknowledged  to  hold  goods  deliverable  to  A.,  "oa 
the  presentation  of  this  document  duly  endorsed  by  you,"  did  not  au- 
thorize the  endorsee  to  claim  the  goods  by  merely  %howing  the  order, 
but  that  he  must  deliver  it  up  to  the  warehouseman  before  the  latter 
could  be  required  to  part  with  the  goods.  The  reasoning  of  the  Court 
in  this  case  would  seem  to  cover  all  "documents  of  title."  The 
grounds  given  by  Jervis,  C.  J.,  and  concurred  in  by  Williams  and 
Cresswell,  JJ.,  were  two.  1st.  Th^t  confidence  must  be  placed  by 
one  of  the  parties  in  the  other,  where  the  article  is  bulky,  and  the  ex- 
change of  the  goods  for  the  document  cannot  possibly  be  simultaneons. 
2dly.  That  if  the  party  having  the  goods  were  to  make  the  delirery 
before  receiving  the  document,  he  would  expose  himself  to  the  risk  of 
the  document's  being  transferred  to  third  persons  by  a  second  sale. 

In  Johnson  v.  Stear,^  the  action  was  trover  by  the  assignee  of  one 
Gumming,  who  had  pledged  goods  to  the  defendant  by  delivering  him 
the  dock  warrant,  with  authority  to  sell  the  goods,  if  the  loan  for 
which  they  were  pledged  was  not  repaid  on  the  29th  of  January.  In 
the  middle  of  January  Gumming  became  bankrupt,  and  the  defendant, 
Stear,  sold  the  goods  on  the  ZSth,  and  handed  over  the  dock  warrant 
to  the  vendee  on  the  ^th^^  and  the  latter  took  the  goods  on  the  SOtK 
The  Court  held  this  a  conversion  by  Stear,  the  defendant ;  Erie,  C. 
J.,  saying,  that ''  by  delivering  over  the  dock  warrant  to  the  vendee 
...  he  interfered  with  the  right  which  Gumming  had  of  taking  pos- 
session on  the  29th  if  he  repaid  the  loan,  for  which  purpose  the  dock 
warrant  would  have  been  an  important  instrument."  Williams,  J., 
said :  "  The  handing  over  of  the  dock  warrant  to  the  vendee,  before  the 
time  had  arrived  at  which  the  brandies  could  be  properly  sold,  accord- 
ing to  the  terms  on  which  they  were  pledged,  constituted  a  conversion, 
inasmuch  as  it  was  tantamount  to  a  delivery.  Not  that  the  warrant  is 
to  be  considered  in  the  light  of  a  symbol,  but  because,  according  to 
the  doctrines  applied  in  donations  mortis  causd,  it  is  the  means  of 
coming  into  possession  of  a  thing  which  will  not  admit  of  corporal 
delivery. 

§  822.  In  1870,  the  case  of  Meyerstein  v.  Barber*  was  decided  by 
the  House  of  Lords,  and  the  point  determined  excited  great  interest 
in  the  City.  The  consignee  of  certain  cotton,  which  arrived  on  the 
31  st  of  January,  1865,  entered  it  at  the  Custom  House,  to  be  landed 
at  a  sufferance  wharf,  with  a  stop  for  freight,  under  the  Sufferance 

1  13  C.  B.  630 ;  22  L.  J.  C.  P.  182.         »  L.  R.  4  H.  L.  317 ;  2  C  P.  38  and  661. 
«  '  6  C.  B.  N.  S.  330 ;  33  L.  J.  C.  P.  130. 
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Wharves  Act;^  and  the  cotton  was  so  landed.  On  the  4th  of  March, 
the  consignee  obtained  an  advance  from  the  plaintiff  on  the  pledge  of 
the  bills  of  lading,  but  gave  up  only  two  of  the  bills ;  the  plaintiff, 
who  did  not  know  that  the  vessel  had  arrived,  believing  that  the  third 
was  in  the  captain's  hands.  The  consignee  fraudulently  pledged  the 
third  bill  on  the  6th  of  March  to  the  defendant  for  advances,  and  on 
that  day  the  stop  for  freight  was  removed ;  and  the  defendant  ob- 
tained the  wharfinger's  warrant,  and  sold  the  cotton,  and  received  the 
proceeds.  The  action  was  for  money  had  and  received,  and  in  trover. 
It  was  contended  on  behalf  of  the  defendants,  that  goods  are  not  rep- 
resented by  bills  of  lading  after  they  have  been  landed,  and  the  mas- 
ter has  performed  his  contract ;  that  the  bill  of  lading  ceases  to  be 
negotiable  after  this  is  done:  and  upon  this  contention  the  case 
turned.  The  judges  in  the  lower  Courts  had,  however,  held  unani- 
mously that  the  bills  of  lading  continued  to  represent  the  goods  at  the 
sufferance  wharf  until  replaced  by  the  wharfinger's  warrant ;  and  that 
the  plaintiff  was  therefore  entitled  to  maintain  his  verdict.  Martin, 
B.,  in  delivering  the  judgment  of  the  Exchequer  Chamber,  said:  "For 
many  years  past  there  have  been  two  symbols  of  property  in  goods 
imported ;  the  one  the  bill  of  lading,  the  other  the  wharfinger^ s  certifi- 
cate or  warrant.  Until  the  latter  is  issued  by  the  wharfinger^  the  for- 
mer remains  the  only  symbol  of  property  in  the  goods."  These  dicta, 
however,  which  would  seem,  at  least  so  far  as  the  London  quays  and 
sufferance  wharves  are  concerned,  to  be  in  opposition  to  the  ruling  in 
Farina  v.  Home  in  relation  to  the  effect  of  documents  of  title,  must  be 
taken  in  connection  with  the  fact  that  Blacftburn,  J.,  who  was  a  member 
of  the  Court,  is  reported  to  have  said,  when  the  passage  from  the  Trea- 
tise on  Sales,^  above  quoted  (p.  764),  was  cited  in  argument :  "  That  * 
was  published  twenty-two  years  ago,  and  I  have  not  changed  my 
opinion." 

In  the  House  of  Lords  the  judgment  was  also  unanimous  in  affirm- 
ance of  that  given  in  the  Exchequer  Chamber,  and  it  was  pointed  out 
that, — 

Ist.  The  person  who  first  gets  one  bill  of  lading  out  of  the  set  of 
three  (the  usual  number)  gets  the  property  which  it  represents,  and 
needs  do  nothing  further  to  assure  his  title,  which  is  complete,  and  to 
which  any  subsequent  dealings  with  the  other  bills  of  the  set  are  sub- 
ordinate ;  and, 

2d.  That  though  the  shipowner  or  wharfinger,  if  ignorant  of  the 
transfer  of  one  bill  of  the  set,  may  be  excused  for  delivery  to  the 
holder  of  another  bill  of  the  set  acquired  subsequently,  that  fact  will 
not  affect  the  legal  ownership  of  the  goods  as  between  the  holders  of 
the  two  bills  of  lading. 

Upon  this  last  point,  which,  it  is  to  be  observed,  did  not  arise  in 

9  AnU,  p.  762.  3  Blackbani  on  Sales,  pp.  297,  298. 
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Meyerstein  v.  Barber,  and  which  is  only 'referred  to  by  Lord  West- 
bury  in  his  opinion  in  that  case  in  order  to  show  that  it  was  still  rei 
non  judicata^  the  reader  is  referred  to  the  important  case  of  Glynn  r. 
The  East  and  West  India  Dock  Company,^  which  is  noticed  poit^  in 
the  Chapter  on  Stoppage  in  Transitu. 

§  823.  It  is  to  be  inferred  from  the  foregoing  authorities  that  by 
the  law  as  now  settled,  the  endorsement  and  transfer  of  a  dock  w^a^ 
rant,  warehouse  certificate,  or  other  like  document  of  title,  by  a  ven- 
dor to  a  vendee,  is  not  such  a  delivery  of  possession  as  divests  the  vt%- 
dor^s  lien ;  nor  prior  to  the  Factors'  Act,  1877,  did  the  transfer  of 
such  documents  by  the  vendee  to  a  hond  fide  holder  for  value  enlarge 
their  effect,  except  on  satisfactory  proof  that,  by  the  usage  of  the 
trade  and  the  intention  of  the  parties,  the  documents  in  question  were 
meant  to  be  negotiable ;  ^  but  by  the  5th  section  of  that  statute,  the 
transfer  by  endorsement  or  delivery  of  such  documents  by  a  vendee  to 
a  hond  fide  holder  for  value  divests  the  vendor's  lien. 

Whether,  as  between  the  vendor  and  vendee^  this  result  would  be 
affected  by  proof  of  usage  in  the  particular  trade^  that  the  delivery  of 
such  documents  is  intended  by  both  parties  to  constitute  a  delivery  of 
actual  possession^  is  a  point  that  does  not  seem  to  have  arisen  since 
the  decision  in  Farina  v.  Home,  and  may  perhaps  be  deemed  still  an 
open  question. 

§  824.  The  vendor's  lien  is  not  lost  by  sending  goods  on  board  of  a 
vessel  in  accordance  with  the  buyer's  instructions,  even  though  by  the 
contract  the  goods  are  to  be  delivered  free  on  board  to  the  buyer,  if 
the  vendor  on  delivering  the  goods  takes  ^  or  demands  ^  a  receipt  for 
them  in  his  own  name,  for  this  is  evidence  that  he  has  not  yet  parted 
^  with  his  control ;  the  possession  of  the  receipt  entitles  him  to  the  bill 
of  lading  ;  and  the  goods,  represented  by  their  symbol  the  bill  of  lad- 
ing, are  still  in  his  possession,  which  can  only  be  divested  by  his  part- 
ing with  the  bill  of  lading.  But  if  the  vessel  belonged  to  the  pur- 
chaser, the  delivery  would  be  complete  under  such  circumstances,  and 
the  lien  lost.^ 

§  825«  When  goods  have  been  sold  on  credit,  and  the  purchaser 
permits  them  to  remain  in  the  vendor's  possession  till  the  credit  has 
expired,  the  vendor's  lien,  whijh  was  waived  by  the  grant  of  credit, 
revives  upon  the  expiration  of  the  term,  even  though  the  buyer  may 
not  be  insolvent.  The  point  was  directly  decided  at  Nisi  Prius  by 
Bayley,  J.,  in  New  v,  Swain,®  and  by  Littledale,  J.,  in  Bunney  v, 

^  7  App.  Cas.  591 ;  S.  C.  6  Q.  B.  D.  475,  xnents    of  tide,    see    Gunn    v.    Bolckow, 

C.  A. ;  5  Q.  B.  D.  129.  Vaughan  &  Co.  L.  R.  10  Ch.  491. 

3  See  Merchants'  Banking  Company  of        *  Craven  v.  Ryder,  6  Taunt.  433. 
London  v,  Phcenix  Bessemer  Company,  5        ^  Ruck  v,  Hattield,  5  B,&  Aid.  632. 
Ch.  D.  205.    As  to  the  materiality  of  such        ^  Cowasjee  v.  Thompson,  5  Moo.  P.  C  C 

proof  when  the  documents  are^not  docu-  165. 

«  1  Dana.  &  L.  123. 
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Poyntz,^  and  has  ever  since  been  treated  as  settled  law,  though  there 
has  been  no  case  decided  in  Banc.  Among  the  numerous  dicta  where 
the  law  is  assumed  to  be  undoubted  on  this  point,  are  those  of  Lord 
Campbell,  ante^  p.  729  ;  of  Parke,  B.,  in  Dixon  v.  Yates ;  *^  of  the 
Court,  in  Martindale  v.  Smith  ;^  of  the  Barons  of  the  Exchequer,  in 
Castle  V.  Sworder,*  and  in  Miles  v,  Gorton ;  ^  and  of  the  Judges  of  the 
Queen's  Bench,  in  Valpy  v.  Oakeley.® 

§  826.  As  the  vendor's  lien  is  a  right  granted  to  him  by  law  solely 
for  the  purpose  of  enabling  him  to  obtain  payment  of  the  price,  it  fol- 
lows that  a  tender  of  the  price  puts  an  end  to  the  lien  even  if  the  ven- 
dor decline  to  receive  the  money  ;  and  this  was  the  decision  in  Martin- 
dale  V.  Smith.^ 

§  827.  Where  the  vendor  allows  the  purchaser  to  mark,  or  spend 
money  upon,  the  goods  sold,  which  are  lying  at  a  public  wharf,  or  on 
the  premises  of  a  third  person,  not  the  bailee  of  the  vendor^  and  to  take 
away  part  of  the  goods,  this  is  so  complete  a  delivery  of  possession  as 
to  divest  the  lien,  although  the  vendor  might,  under  the  same  circum- 
stances, have  had  the  right  to  retain  the  goods,  if  they  had  been  on 
his  own  premises.^  « 


AMERICAN  NOTE. 

LtEN. 

§§  796-827.  1.  Nature  and  Extent  of.  The  term  <<  lien  "  imports  that 
by  the  sale  the  title  to  the  property  sold  has  actually  vested  in  the  vendee, 
since  no  man  can  have  a  lien  on  his  own  goods.  If  the  holder  of  goods  is  the 
owner,  the  right  to  retain  possession  is  a  right  incident  to  the  right  of  prop- 
erty ;  but  it  is  not,  strictly  speaking,  a  lien. 

A  lieu  for  the  price  is  incident  to  the  contract  of  sale,  where  there  is  no  stip* 
ulation  to  the  contrary,  because  a  man  is  not  required  to  part  with  his  goods 
until  be  is  paid  for  them.  This  is  elementary  law.  See  Arnold  v.  Delano,  4 
Gush.  33,  Shaw,  C.  J.,  for  a  valuable  statement  of  the  law  of  lien  ;  Nevins 
V.  Schofield,  2  Pugs.  <&  Bur.  (N.  B.)  435  ;  CarHsle  v.  Kinney,  66  Barb.  363  ; 
Bowen  v.  Burk,  13  Penn.  St.  146;  Cornwall  v.  Haight,  8  Barb.  328;  Safford 
V.  McDonough,  120  Mass.  291  ;  Bradley  r.  Michael,  1  Ind.  551 ;  Ware  River 
Railroad  Co.  v*  Vibbard,  114  Mass.  447. 

This  lien  exists  so  long  as  the  goods  remain  in  the  possession  of  the  vendor, 
although  he  has  taken  the  note  of  the  vendee  on  time,  if  he  has  the  note  ready 


1  4  B.  &  Ad.  568. 

s  5  B.  &  Ad.  at  p.  341. 

»  1  Q.  B.  ttt  p.  395. 

♦  5  H.  &  N.  281  ;  29  L.  J.  Ex.  235. 

»  a  C.  &  M.  at  p.  510. 


•  16  Q.  B.  941  ;  20  L.  J.  Q.  B.  380. 

7  1  Q.  B.  389. 

8  Tansley  v.  Turner,  2  Bing.  N.  C.  151 ; 
Cooper  V.  Bill,  3  H.  &  C.  722 ;  34  L.  J.  Ex. 
161. 
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to  Barrender  on  payment  of  the  price  ;  especially  if  the  buyer  has  become  insol- 
Tent.  Arnold  v.  Delano,  4  Cusb.  41  ;  Milliken  v.  Warren,  57  Me.  46;  Clark 
V,  Draper,  19  N.  H.  419.  For  the  right  of  an  uDpaid  vendor  to  retain  pos- 
session, if  the  buyer  has  become  insolvent,  is  much  like  the  right  to  retake  pes- 
session,  or  stoppage  in  transitu.  See  White  v.  Welsh,  38  Fenn.  St.  396 ; 
Wanamaker  v,  Yerkes,  70  lb.  443  ;  Parker  v,  Brynes,  1  Low.  539.  And  see 
S.  W.  Freight  Co.  v.  Stanard,  44  Mo.  71 ;  Same  v.  Plant,  45  lb.  517  ;  Haskell 
r.  Rice,  11  Gray,  240. 

2.  Waiver  of  Lien.  Selling  on  credit  is  prima  facie  a  waiver  of  the  lieu, 
and  the  vendee  has  ordinarily  a  right  to  the  actual  possession  and  custody  of 
the  goods  on  his  mere  promise  to  pay  at  a  future  time.  Leonard  v.  Davis, 
1  Black,  476;  McNail  v.  Ziegler,  68  111.  224 ;  Thompson  v.  Wedge,  50  Wise. 
642.  Although  such  purchaser  be  insolvent.  Johnson  v,  Famum,  56  Ga.  144. 
If  the  vendee  allows  the  goods  to  remain  in  the  vendor's  possession  ontil  after 
the  time  of  credit  expires,  the  lien  remains  or  revives,  whether  the  buyer  has 
or  has  not  become  insolvent.  Re  Batchelder,  2  Low.  245 ;  Owens  v.  Weed- 
man,  82  111.  409 ;  Milliken  v.  Warren,  57  Me.  46.  Any  agreement  inconsis- 
tent with  the  right  of  lieu  would  be  a  waiver  of  it.  Pickett  v.  Bullock,  52  N. 
H.  354.  In  the  case  of  Re  Batchelder,  2  Low.  245,  a  vendor  of  goods  in  the 
possession  of  a  bailee  was  held  to  have  lost  his  lien  by  giving  the  purchaser  a 
receipted  bill  and  taking  his  note  for  the  price. 

3.  Delivery  terminatiner  Lien.  Ordinarily  a  voluntary  and  uncondi- 
tional delivery  of  the  goods  is  a  waiver  of  a  lien.  Haskins  v.  Warren,  115 
Mass.  515  ;  Blackshear  v.  Burke,  74  Ala.  239  ;  Obermier  v.  Core,  25  Ark. 
562  ;  Thompson  v.  Wedge,  50  Wise.  642;  Gay  v.  Hardeman,  31  Tex.  245; 
Freeman  v.  Nichols,  116  Mass.  309  ;  McNail  v.  Ziegler,  68  111.  224;  John- 
son V.  Farnum,  56  Ga.  144.  But  the  parties  may  contract  as  between  them- 
selves, that  the  lien  may  exist  notwithstanding  a  delivery.  Gregory  v.  Morris, 
96  U.  S.  619;  Sawyer  v.  Fisher,  32  Me.  28. 

So  in  a  sale  of  standing  wood,  which  by  the  contract  the  buyer  is  to  cat  and 
prepare  for  market  within  a  certain  time  :  if  he  has  done  so,  and  sold  and  taken 
away  a  portion  thereof,  the  vendor  must  be  deemed  to  have  so  far  parted  with 
his  possession  and  control  of  the  property  as  to  have  lost  his  lien  for  the  pnr- 
chase-money.  Douglas  v.  Shiimway,  13  Gray,  498.  Had  the  buyer  become 
actually  insolvent  before  the  time  of  credit  had  expired,  perhaps  the  vendor's 
lien  might  reattach  to  such  of  the  wood  as  was  still  on  his  own  land.  See  Ar- 
nold V,  Delano,  4  Gush.  33 ;  Haskell  v.  Rice,  11  Gray,  240. 

4.  Delivery  of  Part.  It  seems  that  if  part  of  the  goods  sold  by  one  and 
the  same  sale  be  delivered,  the  seller^s  lien  for  the  whole  price  attaches  to  the 
part  undelivered,  and  not  merely  for  that  portion  delivered.  Buckley  v.  For- 
niss,  17  Wend.  504.  At  least  this  is  so  as  to  a  carrier's  lien,  in  the  absence  of 
any  other  understanding,  and  apparently  the  same  rule  should  attach  to  a  Ten- 
dor's  lien.  See  Lane  v.  Old  Colony,  &c.  R.  R.  Co.  14  Gray,  143  ;  New  Haven, 
&c.  Co.  V.  Campbell,  128  Mass.  104 ;  Potts  v.  N.  York  &  New  E.  R.  R.  Co. 
131  lb.  455. 

5.  Transfer  of  Docmnents  of  Title.  Tiiat  an  assignment  and  delivery 
of  a  bill  of  lading  transfers  the  title  from  the  vendor  to  the  vendee,  is  too  ele- 
mentary law  to  need  the  citation  of  authorities.     How  far  it  afifects  the  hen 
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of  the  vendor,  especially  when  the  vendee  becomes  insolvent,  is  more  fully  dis- 
cussed in  the  note  to  the  next  chapter,  on  Stoppage  in  Transitu.  In  Louisiana, 
by  code,  an  unpaid  vendor  has  a  priority  over  one  holding  under  a  transfer  of 
the  bill  of  lading.     Allen  v.  Jones,  24  Fed.  Rep.  11. 

6.  Warehouse  Receipts.  In  some  states  the  transfer  of  a  warehouse  re- 
ceipt operates,  either  by  common  law  or  by  force  of  statute,  as  a  transfer  of  the 
title,  the  same  as  a  transfer  of  a  bill  of  lading.  See  Davis  v.  Russell,  52  Cal. 
611  ;  Horr  v.  Baker,  8  lb.  613;  Merchants'  Bank  v.  Hibbard,  48  Mich.  118  ; 
Mass.  Pub.  Sts.  c  72,  p.  1 ;  Burton  v,  Curyea,  40  111.  320 ;  Allen  v.  Mauryi 
66  Ala.  10 ;  Cochran  v,  Ripy,  13  Bush,  495 ;  Second  Nat.  Bank  v.  Walbridge, 
19  Ohio  St,  424;  Whitlock  v.  Hay,  58  N.  Y.  4*84.  Especially  where  the 
vendor  has  estopped  himself  from  contesting  the  assignee's  title.  See  Voorhis 
V.  Olmstead,  66  N.  Y.  113 ;  Hazard  v,  Fiske,  83  lb.  287. 

7.  Delivery  Orders.  If,  after  the  sale  and  giving  of  a  delivery  order  on 
a  warehouseman,  the  buyer  fails,  theveiidor  may,  before  actual  delivery  of  the 
goods,  rescind  the  order,  and  revoke  the  authority  of  the  bailee  to  deliver  on 
the  order.  In  Keeler  v.  Goodwin,  111  Mass.  490,  this  right  of  counter- 
mand was  allowed  even  as  against  a  hand  fide  sub-purchaser,  the  delivery  order 
not  having  been  even  presented  to  the  bailee  before  the  countermand.  And 
see  Re  Batchelder,  2  Low.  245.  But  if  the  vendee  has  sold  the  goods  to  a 
bond  fide  purchaser,  upon  the  strength  of  the  delivery  order  and  a  bill  of  the 
goods,  and  such  purchaser  presents  the  order  to  the  bailee,  and  has  the  goods 
marked  with  his  name,  the  lien  of  the  original  vendor  is  lost.  Hollingsworth 
V.  Napier,  3  Caines,  182. 
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§  828.  The  last  remedy  which  an  unpaid  vendor  has  against  the 
goods  is  stoppage  in  transitu.  This  is  a  right  which  arises  solely 
upon  the  insolvency  of  the  buyer,  and  is  based  on  the  plain  reason  of 
justice  and  equity  that  one  man's  goods  shall  not  be  applied  to  the 
payment  of  another  man's  debts.^  If,  therefore,  after  the  vendor  has 
delivered  the  goods  out  of  his  own  possession,  and  put  them  in  the 
hands  of  a  carrier  for  delivery  to  the  buyer,  —  which,  as  we  have  seen 
in  the  preceding  chapter,  is  such  a  constructive  delivery  as  divests  the 
vendor's  lien,  —  he  discovers  that  the  buyer  is  insolvent,  he  may  re- 
take the  goods,  if  he  can,  before  they  reach  the  buyer's  possession,  and 
thus  avoid  having  his  property  applied  to  paying  debts  due  by  the 
buyer  to  other  people. 

§  829.  The  history  of  the  law  of  stoppage  in  transitu  is  given  very 
fully  by  Lord  Abinger,  in  Gibson  v.  Carruthers,^  to  which  the  reader 
is  referred.  It  now  prevails  almost  universally  among  commercial  na- 
tions, and  may  best  be  considered  by  dividing  the  inquiry  into  the  fol- 
lowing sections :  — 

1.  Who  may  exercise  the  right? 

2.  Against  whom  may  it  be  exercised  ? 


1  Per  Lord  Northington  (then  Lord  Hen- 
ley), L.  C,  in  D'Aqnila  v.  Lambert,  2  Eden 
at  p.  77  ;  S.  C.  Amb.  399. 

2  8  M.  &  W.  337.  The  earliest  reported 
case  in  which  the  right  is  recognized  U  Wise- 
man V.  Vandeputt,  2  Vcrn.  202,  in  Chan- 
cery, temp.  1690.    It  became  settled  as  an 


equitable  doctrine  by  the  snbseqaent  cases  of 
Snee  v.  Prescott,  1  Atk.  245,  and  D'Aqnils 
t7.  Lambert,  ubi  supra,  and  was  introdooed  si 
such  into  the  Conrta  of  Common  Law  bj 
Lord  Mansfield :  Assignees  of  Barghsll  v. 
Howard,  I  Hy.  Bl.  366,  n.  (a). 
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3.  When  does  the  transit  begin?  when  does  it  end? 

4.  How  is  the  vendor  to  exercise  the  right  ? 

6.  How  may  the  right  be  defeated  when  the  goods  are  represented 

by  a  bill  of  lading,  or  other  document  of  title  ? 
6.  What  is  the  legal  effect  of  the  exercise  of  the  right  ? 

SECTION  I.  —  WHO  MAY  EXERCISE  THE  RIGHT? 

§  830.  Stoppage  in  transitu  is  so  highly  favoured,  on  account  of  its 
intrinsic  justice,  that  it  has  been  extended  by  the  Courts  to  quasi 
vendors ;  to  persons  in  a  position  similar  to  that  of  vendors. 

In  Feise  v.  Wray,*  Lord  EUenborough  and  the  other  judges  of  the 
King's  Bench  held  the  right  to 'exist  in  favour  of  a  consignor  who  had 
bought  goods,  on  account  and  by  order  of  his  principal,  on  the  factor's 
own  credit,  in  a  foreign  port,  and  had  shipped  the  goods  to  London, 
drawing  bills  on  the  merchant  here,  who  had  ordered  the  goods  and 
become  bankrupt  during  the  transit.  The  bankrupt's  assignee  con- 
tended that  the  factor  was  but  an  agent  with  a  lien,  but  the  Court 
held  that  he  might  be  considered  as  a  vendor  who  had  first  bouglit  the 
goods,  and  then  sold  them  to  his  correspondent  at  cost,  plus  his  com- 
mission. The  principle  of  this  case  has  been  recognized  in  numerous 
subsequent  decisions.^ 

The  transfer  of  the  bill  of  lading  by  the  vendor  to  his  agent  vests 
a  sufficient  special  property  in  the  latter  to  entitle  him  to  stop  in  tran- 
situ in  his  own  name.  This  was  held  to  be  the  law,  even  before  the 
Bills  of  Lading  Act.^ 

§  831.  The  vendor  of  an  interest  in  an  executory  agreement  may 
also  stop  the  goods,  as  if  he  were  owner  of  them.  In  Jenkyna  v.  Us- 
bome,*  the  plaintiff  was  agent  of  a  foreign  house,  which  had  shipped 
a  cargo  of  beans  to  London ;  a  portion  of  the  cargo  had  been  ordered 
by  Hunter  &  Co.,  of  London,  but  only  one  bill  of  lading  had  been 
taken  for  the  whole  cargo,  and  this  was  given  to  Hunter  &  Co.,  they 
giving  to  the  plaintiff  a  letter,  acknowledging  that  1,442  sacks  of  the 
beans  were  his  property,  together  with  a  delivery  order,  addressed  to 
the  master  of  the  vessel,  requesting  him  to  deliver  to  bearer  1,442 
sacks,  out  of  the  cargo  on  board.  Before  the  arrival  of  the  vessel, 
plaintiff  sold  these  1,442  sacks,  on  credit,  to  one  Thomas,  giving  him 
the  letter  and  delivery  order  of  Hunter  &  Co.  Thomas  obtained  an 
advance  from  the  defendant  on  this  delivery  order  and  letter,  together 

1  3  East,  93.  land  v.  Livingstone,  L.  R.  5  H.  L.  395,  per 

2  The  Tigress,  B.  &  L.  38 ;  32  L.  J.  Adm.  Blackburn,  J.,  at  p.  408  ;  Ex  parte  Banner, 
97 ;  Patten  v.  Thompson,  5  M.  &  S.  350 ;  2  Ch.  D.  278,  C.  A.  Aa  to  how  far  the  com- 
Ogle  V.  Atkinson,  5  Taunt.  759 ;  Oakford  v,  mission  agent  is  vendor,  and  how  far  agent, 
Drake,  2  F.  &  F.  493  ;  Tucker  v.  Humphrey,  see  Cassaboglou  v.  Gibbs,  9  Q.  B.  D.  220. 

4  Bing.  516;  Turner  v.  Trustees  of  Liver-        '  Morrison  v.  Gray,  2  Bing.  260. 
pool   Dock  Co.  6  Ex.  543  ;    20  L.  J.  Ex.        «  7  M.  &  G.  678 ;  8  Scott  N.  H.  505. 
393 ;  EUershaw  v,  Magniac,  6  Ex.  570 ;  Ire- 
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with  other  securities.  Thomas  stopped  payment  before  the  arrival  of 
the  vessel,  and  before  paying  for  the  goods,  and  the  plaintiff  gave  no- 
tice to  the  nisister,  on  the  arrival  of  the  goods,  not  to  deliver  them. 
Held,  that  although  at  the  time  of  the  stoppage  the  property  in  the 
1,442  sacks  had  not  vested  in  the  plaintiff,  but  only  the  right  to  take 
them  after  being  separated  from  the  portion  of  the  cargo  belonging  to 
Hunter  &  Co.,  yet  the  interest  of  the  plaintiff  in  the  goods  was  sufS- 
cient  to  entitle  him  to  exercise  the  vendor's  rights  of  stoppage. 

It  was  said  by  Lord  Ellenborough,  in  Siffkin  v.  Wray,^  that  a  mere 
surety  for  the  buyer  had  no  right  to  stop  in  transitu  ;  but  if  a  surety 
for  an  insolvent  buyer  should  pay  the  vendor,  it  would  seem  that  he 
would  now  have  the  right  of  stopps^e^  in  transitu^  if  not  in  his  own 
name,  at  all  events  in  the  name  of  the  vendor,  by  virtue  of  the  pro- 
visions of  the  5th  section  of  the  Mercantile  Law  Amendment  Act  (19 
&  20  Vict.  c.  97),  which  provides  that  "every  person  who,  being 
surety  for  the  debt  or  duty  of  another,  or  being  liable  with  another  for 
any  debt  or  duty,  shall  pay  such  debt  or  perform  such  duty,  shall  be 
entitled  to  have  assigned  to  him,  or  to  a  trustee  for  him,  every  judg- 
ment, specialty  or  other  security  which  shall  be  held  by  the  creditor 
in  respect  of  such  debt  or  duty,  whether  such  judgment,  specialty  or 
other  security  shall  or  shall  not  be  deemed  at  law  to  have  been  sat- 
isfied by  the  payment  of  the  debt  or  performance  of  the  duty ;  and 
such  person  shall  be  entitled  to  stand  in  the  place  of  the  creditor^  and 
to  use  all  the  remedies^  and  it  need  be,  and  upon  a  proper  indemnity, 
to  use  the  name  of  the  creditor  in  any  action  or  other  proceeding  at  law 
or  in  equity^  in  order  to  obtain  from  the  principal  debtor  or  any  co- 
surety, co-contractor,  or  co-debtor,  as  the  case  may  be,  indemnificatioii 
for  the  advances  made  and  loss  sustained  by  the  person  who  shall  have 
so  paid  such  debt  or  performed  such  duty,"  &q.^ 

The  opinion  submitted  in  the  text  is  confirmed  by  the  decision  of 
Jessel,  M.  R.,  in  the  case  of  The  Imperial  Bank  v.  The  London  and 
St.  Katharine  Dock  Company.^  Goods  had  been  purchased  by  a  bro- 
ker without  disclosing  the  name  of  his  principals.  By  the  custom  of 
the  market,  the  broker  on  the  buyers'  default  became  personally  liable 
to  the  seller  for  the  price.  The  buyers  stopped  payment,  and  the  bro- 
ker thereupon  paid  the  vendors  the  price,  and  obtained  from  them  a 
delivery  order  for  the  goods.     Held,  that,  by  reason  of  the  custom  of 

1  6  East.  371.  Hathesing  t;.  LuDg,  17  Eq.  92,  101,  Bacon, 

2  The  only  dcciijions  met  with  as  to  the  V.-C,  intimated  nu  opinion  that  a  broker 
constraction  of  this  section  are  Lockhart  v.  who,  on  behalf  of  iiis  principal,  parchases 
Reilly,  1  De  G.  &  J.  464 ;  25  L.  J.  Ch.  54 ;  and  pays  for  goods,  which  he  ships  in  fata 
Batchelor  v.  Lawrence,  9  C.  B.  N.  S.  543 ;  principal's    name,   'a    not  entitled  to  stop 


30  L.  J.  C.  P.  39 ;  Braudon  v.  Brandon,  2S  them  in  transitu.    The  case,  howerer, 

L.  J.   Ch.  150;  De  Wolf  v.  Lindsell,  5  £q.  decided  on  other  grounds,  and  the  dictninof 

209  ;  and  Phillips  v.  Dickson,  8  C.  B.  N.  S.  the  learned  judge  seems  to  be  irreconcileable 

391 ;  and  29  L.  J.  C.  P.  223.  with  the  authorities  above  referred  to. 
B  5  Ch.  D.  195.    In  an  earlier  case  of 
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the  trade,  the  broker  stood  in  the  position  of  surety  for  the  buyers, 
and  that,  "  having  regard  to  the  terms  of  the  Mercantile  Law  Amend- 
ment Act,  and  to  the  justice  of  the  case,"  the  lien  of  the  unpaid 
vendors  was  a  security  which  subsisted  for  the  benefit  of  the  surety,* 
8o  as  to  entitle  him  to  stop  the  goods  in  the  vendors'  name. 

§  832.  The  right  of  stoppage  in  transitu  does  not  depend  on  the 
fact  that  the  vendor,  having  had  a  lien  and  parted  with  it,  may  get  it 
back  again  if  he  can  stop  the  goods  in  transit,  but  is  a  right  arising 
out  of  his  relation  to  the  goods  quh  vendor,  which  is  greater  than  a 
lien.  Other  persons,  therefore,  entitled  to  liens,  as  factors,^  fullers  ^ 
who  have  fulled  cloths,  have  no  right  to  stop  in  transitu  before  ob- 
taining or  after  having  lost  possession. 

§  833.  A  principal  consigning  goods  to  a  factor  has  the  right  of 
stoppage  in  ti'ansitu^  on  the  latter  becoming  insolvent,  even  if  the  fac- 
tor have  made  advances  on  the  faith  of  the  consignment,^  or  have  a 
joint  interest  with  the  consignor.^ 

An  agent  of  the  vendor  may  make  a  stoppage  in  behalf  of  his  prin- 
cipal,^ but  attempts  have  been  made  occasionally  by  pei*sons  who  had 
no  authority,  and  whose  acts  were  subsequently  ratified,  and  the  cases 
establish  certain  distinctions. 

§  834.  Where  the  stoppage  in  transitu  is  effected  in  behalt  of  the 
vendor,  by  one  who  has  at  no  time  had  any  authority  to  act  for  him, 
a  subsequent  ratification  of  the  vendor  will  be  too  late  if  made  after  the 
transit  is  ended.  In  Bird  v.  Brown,^  the  holder  of  some  bills  of  ex- 
change, drawn  by  the  vendor  on  the  purchaser,  for  the  price  of  the  goods, 
assumed  to  act  in  behalf  of  the  vendor  in  stopping  the  goods  in  transitu^ 
and  the  assignees  of  the  bankrupt  buyer  also  demanded  the  goods. 
After  this  demand  by  the  assignees,  the  vendor  adopted  and  ratified 
the  stoppage  made  in  his  behalf  by  the  holder  of  the  bills  of  exchange, 
but  the  Court  held  that  the  property  in  the  goods  had  vested  in  the 
assignees,  by  their  demand  of  delivery,  and  this  ownership  could  not 
be  altered  retrospectively  by  the  vendor's  subsequent  ratification. 

But  in  Hutchings  v.  Nunes,^  the  stoppage  was  made  by  the  defend- 
ant, who  had  previously  done  bu&iness  for  the  vendor  as  his  agent. 
The  defendant  had  written  to  the  vendor,  informing  him  of  the  insol- 
vency of  the  buyer,  on  the  26th  of  March,  and  the  vendor  on  the  16th 
of  April  enclosed  to  the  defendant  a  power  of  attorney  to  act  for  him. 
The  defendant,  before  receiving  this  power,  to  wit,  on  the  2l8t  of  April, 
assumed  to  act  for  the  vendor,  and  effected  the  stopp^ige.  Held,  by 
the  Privy  Council,  distinguishing  this  case  from  Bird  v.  Brown,  that 

1  Einloch  v,  Craig,  3  T.  R.  119;  and  in  *  Newaon  v.  Thornton,  6  East,  17. 

the  House  of  Lords,  lb.  786,  and  4  Bro.  F.  «  Whitehead  v,  Anderson,  9  M.  &  W.  518. 

C.  47.  «  4  Ex.  786. 

«  Sweet  i;.  Pyra,  1  East,  4.  '  1  Moo.  P.  C.  N.  S.  243. 

»  Kinloch  o.  Craig,  3  T.  R.  119. 
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the  power  actually  despatched  on  the  16th  of  April  was  a  sufficient 
ratification  of  the  agent's  act  done  on  the  21st,  although  the  agent  was 
not  then  aware  of  the  existence  of  the  authority. 

§  835.  The  vendor's  right  exists,  notwithstanding  partial  payment 
of  the  price ;  ^  but  when  the  contract  is  apportionable,  and  payment 
has  been  made  in  respect  of  a  part  of  the  goods,  the  vendor  can  only 
exercise  his  right  of  stoppage  over  the  goods  which  remain  unpaid 
for ;  2  neither  is  the  vendor's  right  lost  by  his  having  received  con- 
ditional payment  by  bills  of  exchange  or  other  securities,^  even  though 
he  may  have  negotiated  the  bills  so  that  they  are  outstanding  in  third 
hands  unmatured.^ 

It  has  already  been  shown,  however,^  that  a  vendor  is  not  unpaid,  if 
he  have  taken  bills  or  securities  in  absolute  payment.  He  muist  in 
such  cases  seek  his  remedy  on  the  securities,  having  no  further  right 
on  the  goods. 

In  Wood  V,  Jones,®  it  was  held  that  the  consignor,  whose  bill 
drawn  against  a  cargo  had  been  dishonoured  by  an  insolvent  consignee, 
was  not  deprived  of  the  right  of  stoppage  because  he  had  in  his  own 
hands  goods  belonging  to  his  consignee  unaccounted  for,  and  the  ac- 
count current  between  them  had  not  been  adjusted,  and  the  balance 
was  uncertain. 

But  in  Vertue  v.  JewelP  it  was  held  by  Lord  EUenborougb,  and 
confirmed  by  the  Court  in  Banc,  that  a  consignor  who  was  indebted 
to  the  consignee  on  a  balance  of  accounts,  in  which  were  included  ac- 
ceptances of  the  consignee  outstanding  and  unmatured,  and  who,  under 
these  circumstances,  shipped  a  parcel  of  barley  on  account  of  that  bal- 
ance, had  no  right  of  stoppage  on  the  insolvency  of  the  consignee, 
although  the  acceptances  were  afterwards  dishonoured.  Lord  Ellen- 
borough  said,  that  "  the  circumstance  of  Bloom  (the  consignor)  being 
indebted  to  thein  on  the  balance  of  accounts,  divested  him  of  all  con- 
trol over  the  barley  from  the  moment  of  the  shipment.  The  nonpay- 
ment of  the  bills  of  exchange  cannot  be  taken  into  consideration/* 
The  Court  held,  in  Banc,  that  under  these  circumstances  the  con- 
signees were  to  be  considered  as  purchasers  for  a  valuable  consider- 
ation. 

This  case  has  never  been  overruled,  but,  if  correctly  reported,  is 
very  questionable  law.  Lord  Blackburn,  in  the  Treatise  on  Sales  (p. 
220),  suggests  as  an  explanation,  that  the  position  of  the  consignor  was 

'  1  Hodgson  r.  Ley,  7  T.  R.  440 ;  Feise  v,  *  Feise    v.   Wray,  «6»  supra  ;  Patten  r. 

Wray,  3  East,  93 ;  Edwards  ».  Brewer,  2  M.  Thompson,  5   M.  &   S.   3b0;    Edwards  ■■ 

&  W.  375;  Van  Cabteel  v.  Booker,  2  Ex.  Brewer,  mW  supra;  Milea  ».  Gorton,  2  Cr. & 

702.  M.  504. 

2  Merchant  Banking  Co.  Phoenix  Besse-  ^  Ante,  p.  6S3. 

mer  Steel  Co.  5  Ch.  D.  205.  •  7  D.  &  R.  126. 

8  Dixon  V.  Yates,  5  B.  &  Ad.  345 ;  Feise  ?  4  Camp.  31. 
V.  Wray,  m6i  supra;   Edwards  w.  Brewer, 
ubi  supra. 
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not  such  as  to  allow  him  to  be  considered  as  a  vendor,  and  that  the 
case  would  therefore  be  an  authority  for  the  proposition  that  the  right 
of  stoppage  is  peculiar  to  a  vendor.  But  it  happens,  unfortunately 
for  this  explanation,  that  the  report  states  in  express  terms  that  the 
ground  of  the  decision  in  Banc  was,  that  the  consignees  "  were  to  be 
considered  the  purchasers  of  the  goods  for  a  valuable  consideration," — 
a  ground  which  would  prove  the  right  of  stoppage  to  exist ;  for  it  had 
already  been  held  by  the  same  Court,  in  Feise  v.  Wray,^  that  a  ven- 
dor's right  of  stoppage  was  not  taken  away  by  the  fact  that  he  had 
received  acceptances  for  the  price  of  the  goods,  which  were  outstand- 
ing and  unmatured  at  the  time  of  the  stoppage. 

When  this  case  was  pressed  on  the  Court  by  the  counsel  in  Patten 
V,  Thompson,^  Lord  Ellenborough  did  not  suggest  that  it  was  good 
law  a%  reported^  but  said :  "  /  have  looked  also  into  that  case  of  Vertue 
V,  Jewell,  and  find  that  there  the  bill  of  lading  was  endorsed  and  sent 
by  the  consignor  on  account  of  a  balance  due  from  him,  including 
several  acceptances  then  running ;  so  that  it  was  the  case  of  a  pledge 
to  cover  these  acceptances.^^  There  was  an  interval  of  only  two 
years  between  the  cases,  and  this  explanation  scarcely  renders  Vertue 
V.  Jewell  more  intelligible ;  for  it  was  recognized  as  settled  law  in 
Patten  v.  Thompson,  that  a  consignor  may  stop  the  specific  goods  on 
which  his  consignee  has  made  advances,  on  learning  of  the  consignee's 
insolvency;^  and  it  is  very  hard  to  understand  how  a  consignor's  right 
of  stoppage  can  be  greater  against  the  very  goods  on  the  faith  of 
which  an  advance  has  been  made  to  him,  than  against  goods  on  which 
the  consignee  has  made  no  special  advance,  but  which  are  sent  to  him 
to  meet  unmatured  acceptances  given  in  general  account ;  or  why  the 
latter  is  a  pledge,  and  not  the  former. 

§  836.  The  unpaid  vendor's  right  of  stoppage  is  higher  in  its  nature 
than  a  carrier's  lien  for  a  general  halance^^  though  not  for  the  special 
charges  on  the  goods  sold ;  and  he  may  also  maintain  his  claim  as  par- 
amount to  that  of  a  creditor  of  the  buyer  who  has  attached  the  goods 
while  in  transit,  by  process  out  of  the  Mayor's  Court  of  the  City  of 
London.^ 

In  the  case  of  the  Mercantile  and  Exchange  Bank  v.  Gladstone,^  it 
was  held  that  the  consignor's  right  of  stoppage  was  paramount  to  a 
demand  for  freight  under  the  following  circumstances.  The  goods  were 
ordered  by  Fernie  &  Co.  of  Liverpool  from  the  defendants'  house  in 
Calcutta,  and  were  shipped  on  board  of  Fernie  &  Co.'s  own  vessel,  the 
master  signing  bills  of  lading  ^^  freight  for  the  said  goods  free  on  own- 
er's account."   This  bill  of  lading  was  such  as  the  master  had  authority 

1  3  East,  93.  «  Oppenheim  v.  Rnssell,  3  B.  &  P.  42. 

«  5  M.  &  S.  350.  fi  Smith  v,  Goss,  1  Camp.  282. 

*  This  had  been  settled    in  Einloch    v.  «  L.  B.  3  Ex.  233. 
Crai^,  in  the  Hoase  of  Lords,  3  T.  B.  786. 
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from  the  owners  to  sign,  but  before  it  was  signed  in  Calcutta,  the  ownera 
in  Liverpool  had  transferred  the  vessel  with  ^^  all  the  profits  and  all 
the  losses,  as  the  ease  might  be,"  though  this  transfer  was  anknoivB 
to  the  consignors  or  to  the  captain  when  the  bills  of  lading  weie 
signed.  It  was  held,  under  these  circumstances,  that  the  consignor's 
right  of  stopping  the  goods  "  free  of  freight "  could  not  be  affected  by 
the  sale  in  England,  which  was  unknown  to  him.  Kelly,  C.  B^  ex- 
pressed the  opinion,  also,  that  the  roaster  of  a  vessel  in  distant  seas 
retains  all  the  authority  given  to  him  by  the  owner  who  appointed 
him,  notwithstanding  an  intervening  transfer,  until  such  transfer  is 
made  known  to  liim  ;  and  on  that  ground  also  held  that  the  transferee 
of  the  ship  was  bound  by  the  terms  of  the  bill  of  lading. 

SECTION  n.  —  AGAINST   WHOM  MAY  IT  BE  EXERCISED? 

§  887.  The  vendor  can  only  exercise  this  right  against  an  insolwni 
or  bankrupt  buyer.  By  the  word  "  insolvency "  is  meant  a  general 
inability  to  pay  one's  debts  ;  ^  and  of  this  inability,  the  failure  to  pay 
one  just  and  admitted  debt  would  probably  be  sufficient  evidence.' 
And  in  a  number  of  the  cases,  the  fact  that  the  buyer  or  consignee 
bad  ^'  stopped  payment  "  has  been  considered,  as  a  matter  of  course, 
to  be  such  an  insolvency  as  justified  stoppage  in  transitu.^ 

§  838.  If  the  vendor  stop  in  transitu  where  the  vendee  has  not  yet 
become  insolvent,  he  does  so  at  bis  peril.  If,  on  the  arrival  of  the 
goods  at  destination,  the  vendee  is  then  insolvent,  the  premature  stop- 
page will  avail  for  the  protection  of  the  vendor  ;  but  if  the  vendee  re- 
main solvent,  the  vendor  would  be  bound  to  deliver  the  goods,  with  an 
indemnification  for  expenses  incurred.* 

In  "  The  Tigress,"  ^  Dr.  Lushington,  in  delivering  judgment,  said: 
"  Whether  the  vendee  is  insolvent  may  not  transpire  till  afterwards 
(i.  e,  after  the  stoppage),  when  the  bill  of  exchange  for  the  goods  be- 
comes due ;  for  it  is,  as  I  conceive,  clear  law  that  the  right  to  stop 
does  not  require  the  vendee  to  have  been  found  insolvent."  But 
this  was  a  case  between  the  vendor  and  the  owners  of  the  vessel, 
not  between  vendor  and  vendee,  and  will  be  more  fully  referred 
to,  po9t, 

SECTION  III.  —  WHEN  DOBS  THE  TRANSIT  BEGIN;    AND  END? 

§  839.  The  transit  is  held  to  continue  from  the  time  the  vendor 
parts  with  the  possession  until  the  purchaser  acquires  it ;  that  is  to 

1  Parker  v.  Gossa^^e,  2  C,  M.  &  R.  617;  And  see  a  discussion  by  Willes,  J.,  as  to 

Biddleconibe  v.  Bund/  4  A.  &  E.  322,  696 ;  meaning  of  "  insolvency  "  in   the  Queen  r. 

and  see  Billson  v.  CrofiH,  15  Eq.  314.  The  Saddlers'  Co.  10  H.  L.  C  404,  425. 

3  Sm.  Merc.  Law,  note,  p.  550,  ed.  1877.  «  Per  Lord  Stowell,  in  The  Con.<itaotia»  6 

>  Vertue  v,  Jewell,  4  Camp.  31 ;  Newsom  Bob.  Adm.  R.  321. 

V,  Thoruton,  6  Enst,  17  ;  Dixon  v.  Yates,  5  ^  B.  &L.  33;  32  L.  J.  Adm.  97. 
B.  &  Ad.  313;  Bird  v.  Brown,  4  Ex.  736. 
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say,  from  the  time  when  the  vendor  has  so  far  made  delivery  that  his 
right  of  retaining  the  goods  and  his  right  of  lien,  as  described  in  the 
antecedent  chapters,  are  gone,  to  the  time  when  the  goods  have 
reached  the  actual  possession  of  the  buyer. 

§  840.  And  here  the  reader  must  be  reminded  that  the  vendor's 
right  in  the  goods  is  very  frequently  not  ended  on  their  arrival  at 
their  ultimate  destination,  because  of  his  having  retained  the  property 
in  them.  The  mode  by  which  the  vendor  may  guard  himself  against 
the  buyer's  insolvency  through  the  reservation  of  the  jus  diaponendi, 
of  the  title  to  the  goods,  has  been  treated,  ante^  Book  II.  Ch.  6.  The 
stoppage  in  transitu  is  called  into  existence  for  the  vendor's  benefit, 
after  the  buyer  has  acquired  title^  and  riffht  of  possession  and  even  con- 
structive possession^  but  not  yet  actual  possession. 

In  James  v.  Griffin,^  which  was  twice  before  the  Exchequer  of  Pleas, 
Parke,  B.,  giving  his  opinion  on  the  second  occasion,  thus  stated  the 
general  principles :  "  Of  the  law  on  this  subject  to  a  certain  extent, 
and  sufficient  for  the  decision  of  this  case,  there  is  no  doubt.  The  de- 
livery by  the  vendor  of  goods  sold,  to  a  carrier  of  any  description, 
either  expressly  or  by  implication  named  by  the  vendee,  and  who  is 
to  carry  on  his  account,  is  a  constructive  delivery  to  the  vendee ;  but 
the  vendor  has  a  right  if  unpaid,  and  if  the  vendee  be  insolvent,  to  re- 
take the  goods,  —  before  they  are  actually  delivered  to  the  vendee,  or 
some  one  whom  he  means  to  be  his  agent  to  take  possession  of  and  keep 
the  goods  for  him^  —  and  thereby  to  replace  the  vendor  in  the  same 
situation  as  if  he  had  not  parted  with  the  actual  possession.  .  •  .  The 
actual  delivery  to  the  vendee  or  his  agent,  which  puts  an  end  to  the 
transituSy  or  state  of  passage,  may  be  at  the  vendee's  own  warehouse, 
or  at  a  place  which  he  uses  as  his  own,  though  belonging  to  another, 
for  the  deposit  of  goods ;  Scott  v.  Petit  (3  B.  &  B.  469),  Rowe  v. 
Pickford  (8  Taunt.  83} ;  or  at  a  place  where  he  means  the  goods  to 
remain  until  a  fresh  destination  is  communicated  to  them  by  orders 
from  himself ;  Dixon  v,  Baldwin  (5  East,  175)  ;  or  it  may  be  by  the 
vendee's  taking  possession  by  himself  or  agent  at  some  point  short  of 
the  original  intended  place  of  destination. 

It  is  obvious  from  this  clear  statement  of  the  law,  that  each  case 
must  be  determined  according  to  its  own  circumstances,  the  inquiry 
being  whether  at  the  time  of  the  stoppage  the  transit  of  the  goods 
had  or  had  not  determined.  An  attempt  will  be  made  to  classify  the 
cases,  so  as  to  aGford  examples  of  the  controversies  most  frequently 
arising  in  the  business  of  merchants. 

§  841.  Goods  are  liable  to  stoppage  as  long  as  they  remain  in  pos- 
session of  the  carrier,  qud  carrier^  (a  qualification  to  be  kept  in  view, 

M  M.  &  W.  20 ;  2  M.  &  W.  633.  son,  1  Sm.  L.  C.  753,  ed.  1879,  and  notes,  and 

^  Mills  V,  Bull,  2  B.  &  P.  457  ;  James  v.    the  cases  on  Stoppage  passim. 
Griffin,  2  M.  &  W.  633 ;  Lickbarrow  v.  Ma- 
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for,  as  we  shall  presently  see,  be  may  become  bailee  for  the  buyer,  as 
warehouseman  or  wharfinger,  after  his  duties  as  carrier  have  been  dis- 
charged), and  it  makes  no  difference  that  the  carrier  has  been  named 
or  appointed  by  the  vendee.^ 

But  when  the  owner  sends  his  own  servant  for  the  goods,  the  delir- 
ery  to  the  servant  is  a  delivery  into  the  actual  possession  of  the  master. 
If,  therefore,  the  buyer  send  his  own  cart  or  his  own  vessel  for  the 
goods,  they  have  reached  the  buyer^s  actual  possession  as  soon  as  the 
vendor  has  delivered  them  into  the  cart  or  vessel.* 

So  in  a  case  where  the  goods  were  loaded  in  trucks  sent  by  the 
agents  of  the  purchaser,  it  was  held  that,  under  the  circumstances^  the 
transit  ceased  upon  the  loading.^  But  Jessel,  M.  R.,  expresses  the 
opinion  (at  p.  219)  that  the  determination  of  the  transit  does  not  fol- 
low as  a  proposition  of  law,  from  the  fact  of  the  purchaser  having  sent 
his  own  cart  for  the  goods  and  received  them  in  the  cart,  but  is  a  ques- 
tion of  inference  from  known  facts  as  to  what  the  real  intention  of  the 
parties  was,  and,  therefore,  when  the  trial  is  by  a  judge  and  jury,  a 
question  for  the  jury. 

§  842.  But  if  the  vendor  desire  to  restrain  the  effect  of  a  delivery 
of  goods  on  board  the  vendee^s  own  vessel,  he  may  do  so  by  taking 
bills  of  lading  so  expressed  as  to  indicate  that  the  delivery  is  to  the 
master  of  the  vessel  as  an  agent  for  carriage^  not  an  agent  to  reeewe 
possession  for  the  purchaser.  This  point  was  decided  in  Turner  r. 
Trustees  of  the  Liverpool  Docks,*  the  facts  of  which  are  fully  reported, 
ante^  p.  322,  and  that  case  was  recognized  as  settled  law  in  Schotsman 
V.  Lancashire  and  Yorkshire  Railway  Company,^  decided  by  the  foil 
Court  of  Chancery  Appeals.  Lord  Cairns,  then  Lord  Justice,  said : 
^'  The  Londos  was  the  ship  of  Cunliffe,  and  indicated  as  such  for  the 
delivery  of  the  goods.  The  master  was  his  servant.  No  special  een- 
tract  was  entered  into  by  the  master  to  carry  the  goods  for  or  to  de- 
liver them  to  any  person  other  than  Cunliffe^  the  purchaser.  In  point 
of  fact,  no  contract  of  affreightment  was  entered  into,  for  the  person 
to  sue  on  such  a  contract  would  be  Cunliffe,  in  whom  was  vested  the 
property  in  the  goods,  and  the  person  to  be  sued  would  be  the  same 
Cunliffe,  as  owner  of  the  Londos.  The  essential  feature  of  a  stop- 
page in  transitu^  as  has  been  remarked  in  many  of  the  cases,  is  that  the 
goods  should  be  at  the  time  in  the  possession  of  a  middleman^  or  of  some 

1  Hoist  V.  Pownall,  I  Esp.  240 ;  Northcy  »  Blackbnra  on  Sales,  242 ;  Ople  r.  AtkiD- 

V.  Field,  2  Esp.  613  ;  Hodgson  v.  Loy,  7  T.  son,  5  Taunt.  759 ;  per  cur.  in  TumercTra*- 

R.  440 ;  Jackson  v.  NichoU,  5  Bing.  N.  C.  tees  of  Liverpool  Docks,  6  Bx.  543 ;  20  L. 

508 ;  per  Buller,  J.,  in  Ellis  v.  Hunt,  3  T.  R.  J.  Ex.  394 ;  Van  Casteel  v.  Booker,  2  Sx. 

466 ;  Stokes  v.  La  Riviere,  reported  by  Law-  691. 

rence,  J.,  in  giving  the  judgment  of  the  Court  •  Merchant  Banking  Co.  of  Loodoo  r, 

in  Bohtlingk  v.  In^lis,  3  East,  397 ;  Berndtson  Phcenix  Bessemer  Steel  Co.  5  Ch.  D.  205. 

V.  Strang,  4  Eq.  481 ;  36  L.  J.  Ch.  879 ;  S.  C.  *  6  Ex.  543 ;  20  L.  J.  Ex.  894. 

8  Ch.  588  ;  Ex  parte  Rosevear  China  Clay  *  2  Ch.  332 ;  36  L.  J.  Ch.  361. 
Co.  11  Ch.  D.  560,  C.  A. 
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person  intervening  between  the  vendor  who  has  parted  witjiy  and  the  pur- 
chaser  who  has  not  yet  received  them.  It  was  suggested  here  that  the 
master  of  the  ship  was  a  person  filling  this  character,  but  the  master 
of  the  ship  is  the  servant  of  the  owner ;  and  if  the  master  would  be 
liable  because  of  the  delivery  of  the  goods  to  him,  the  same  delivery 
would  be  a  delivery  to  the  owner,  because  delivery  to  the  agent  is  de- 
livery to  the  principal."  Lord  Chelmsford,  C,  gave  an  opinion  to 
the  same  effect,  and  pointed  out  that  if  the  vendor  had  desired  to 
restrain  the  effect  of  the  delivery,  he  should  have  taken  a  bill  of  lad- 
ing with  the  proper  endorsement,  as  was  established  in  Turner  v. 
Trustees  of  Liverpool  Docks. 

In  the  foregoing  case  it  was  further  held  by  both  the  learned  lords, 
reversing  Lord  Romilly's  judgment  at  the  Rolls,^  that  there  was  no 
difference  in  the  effect  of  the  delivei*y,  whether  the  buyer's  ship  was 
expressly  sent  for  the  goods,  or  whether  it  was  a  general  ship  belong- 
ing to  the  buyer,  and  the  goods  were  put  on  board  without  any  pre- 
vious special  arrangement. 

§  843.  Whether  a  vessel  chartered  by  the  buyer  is  to  be  considered 
his  own  ship,  depends  on  the  nature  of  the  charter-party.  If  the 
charterer  is,  in  the  language  of  the  law  merchant,  owner  for  the  voy- 
age, that  is,  if  the  ship  has  been  demised  to  him,  and  he  has  employed 
the  captain,  so  that  the  captain  is  his  servant,  then  a  delivery  on  board 
of  such  a  chartered  ship  would  be  a  delivery  to  the  buyer ;  but  if  the 
owner  of  the  vessel  has  his  own  captain  and  men  on  board,  so  that  the 
captain  is  the  servant  of  the  owner,  and  the  effect  of  the  charter  is 
merely  to  secure  to  the  charterer  the  exclusive  use  and  employment  of 
the  vessel,  then  a  delivery  by  the  vendor  of  goods  on  board  is  not  a 
delivery  to  the  buyer,  but  to  an  agent  for  carriage.  It  is  a  pure  ques- 
tion of  intention  in  every  case,  to  be  determined  by  the  terms  of  the 
charter-party.^ 

§  844.  In  Berndtson  v.  Strang,^  the  subject  was  elaborately  dis- 
cussed, and  all  the  cases  reviewed  by  Lord  Hatherley  (then  V.-C.}. 
The  buyer  had  sent  a  vessel  for  the  goods  (the  original  contract,  how- 
ever, having  provided  that  the  seller  was  to  send  them  on  a  vessel,  de- 
livered f.  o.  b.),  and  the  vendor  took  a  bill  of  lading,  deliverable  to 
^^  order  or  assigns,"  and  endorsed  the  bill  of  lading  to  the  buyer  in  ex- 
change for  the  buyer's  acceptances  for  the  price.  It  was  held,  that  the 
effect  of  taking  the  bill  of  lading  in  that  form  from  the  master  of  the 

1  1  Eq.  349.  B.  86;  36  L.  J.  Q.  B.  58;  and  the  Omoa 

3  Blackburn  on  Sales,  242 ;  Fowler  v.  Mc-  Ck>al  and  Iron  Co.  r.  Huntley,  2  C.  P.  D. 

Taggart,  cited  7  T.  R.  442,  and   10  East,  464.    As  to  what  amounte  to  a  demise  of  a 

522;    Inglis    v.  Usherwood,   1    East,  515;  ship,  see  Meiklereid  v.  West,   1   Q.  B.  D. 

Bohtlingk  V,  In^lis,  3   East,   381 :  see   the  428. 

cases  collected   in  Maude  and  Pollock  on  *  4  Eq.  481 ;  3  Ch.  588 ;  and  seo  Ex  parte 

Shipping  (ed.  1881,  by  Pollock  and  Bruce),  Roseyear  China  Clay  Co.  11  Ch.  D.  560,  C. 

Tol.  i    p.  418;  and  a  further  discussion  of  A., /KMt,  p.  794. 

the  subject  in  Sandeman  v.  Scurr,  L.  R.  2  Q. 
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chartered  ship,  was  to  interpose  him,  as  a  carrier,  between  the  Tendor 
and  the  vendee,  and  to  preserve  the  right  of  stoppage  to  the  former. 
The  following  instructive  passages  are  extracted  from  the  opinion  of 
the  learned  lord :  "  Now  there  are  two  criteria,  as  it  appears  to  me, 
with  respect  to  the  stoppage  in  transitu^  viz.,  whether  there  is  a  tan- 
situs  at  all  ?  and  if  so,  where  it  is  to  end  ?     If  a  man  sends  his  otb 
ship,  and  orders  the  goods  to  be  delivered  on  board  of  his  own  shipL 
and  the  contract  is  to  deliver  them  free  on  board,  then  the  ship  is  the 
place  of  delivery,  and  the  transitus  is  at  an  end  just  as  much  (as  was 
said  in  Van  Casteel  t^.  Booker,  2  Ex.  691)  as  if  the  purchaser  had 
sent  his  own  cart,  as  distinguished  from  having  the  goods  put  into  the 
cart  of  a  carrier.     Of  course  there  is  no  further  transitus  after  the 
goods  are  in  the  purchaser's  own  cart.^     There  they  are   at  home,  in 
the  hands  of  the  purchaser,  and  the  whole  delivery  is  at  an  end.    The 
next  thing  to  be  looked  to  is,  whether  there  is  any  intermediate  per»n 
interposed  between  the  vendor  and  the  purchaser.    Cases  may  no  doubt 
arise  where  the  transitus  may  be  at  an  end,  although  some  person  maj 
intervene  between  the  period  of  actual  delivery  of  the  goods  and  the 
purchaser's  acquisition  of  them.     The  purchaser,  for  instance,  may  re- 
quire the  goods  to  be  placed  on  board  a  ship  chartered  by  himself,  and 
about  to  sail  on  a  roving  voyage.     In  that  case,  when  the  goods  are 
on  board  the  ship  everything  is  done,  for  the  goods  have  been  put  in 
the  place  indicated  by  the  purchaser,  and  there  is  an  end  of  the  tran- 
situs.    But  here,  where  the  goods  are  to  be  delivered  in  London,  the 
plaintiff,  for  greater  security,  takes  the  bill  of  lading  in  his  own  name, 
and,  being  content  to  part  with  the  property  in  the  goods,  subject  or 
not,  as  the  case  may  be,  to  this  right  of  stoppage  in  transitu^  he  bands 
over  the  bill  of  lading  in  exchange  for  the  bill  of  exchange.     In  that 
ordinary  case  of  chartering,  it  appears  to  me  that  the  master  is  a  per- 
son interposed  between  vendor  and  purchaser^  in  such  a  way  that  the 
transitus  is  not  at  an  end,  and  that  the  goods  will  not  be  parted  with, 
and  the  consignee  will  not  receive  them  into  his  possession  until  the 
voyage  is  terminated  and  the  freight  paid,  according  to  the  arrange- 
ment in  the  charter-party.  .  .  .  The  whole  case  here  appears  to  me 
to  turn  upon  whether  or  not  it  is  the  man's  own  ship  that  receives 
the  goods,  or  whether  he  has  contracted  with  some  one  else,  qua  car- 
rier y  to  deliver  the  goods,  so  that  according  to  the  ordinary  rule  as  laid 
down  in  Bohtlingk  v,  Inglis,  3  East,  881,  and  continually  referred  to 
as  settled  law  upon  the  subject,  the  transitus  is  only  at  an  end  when 
the  carrier  has  arrived  at  the  place  of  destination  and  has  delivered 
the  goods." 

On  the  appeal  in  this  case,^  it  was  affirmed  on  the  point  argued  be- 

^  Bat  see  per  Jessel,  M.  R.,  in  Merchant        >  3  Ch.  5S8.    See,  also,  Fraser  r.  Witt,  T 
Banking  Co.  of  London  v,  Phcenix  Besse-     £q.  64. 
mer  Steel  Co.  5  Ch.  D.  at  p.  219. 
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fore  the  lower  Court,  but  the  decree  was  varied  on  a  new  point  which 
had  passed  8ub  silentio  in  that  Court.  The  goods  were  injured  in 
transit,  and  were  also  made  to  contribute  to  a  general  average,  and  for 
these  two  claims  the  purchaser  was  entitled  to  indemnity  from  under- 
writers under  policies  effected  by  him.  The  vendor  claimed  a  right  of 
stoppage  as  to  the  insurance  money  thus  accruing  to  the  purchaser, 
which  had  been  brought  into  Court,  but  Lord  Cairns,  C,  held  the  pre- 
tension to  be  utterly  untenable.^ 

§  845.  Before  a  bill  of  lading  is  taken,  the  vendor  preserves  his  lien, 
and  is  not  driven  to  the  exercise  of  his  right  of  stoppage,  if  he  has 
taken  or  demanded  the  receipts  for  the  goods  in  his  own  name ;  though 
this  state  of  facts  is  sometimes  treated  as  giving  ground  for  the  exer- 
cise of  the  right  of  stoppage.^  If,  however,  the  vessel  were  the  pur- 
chaser's own  vessel,  and  the  receipts  contained  nothing  to  show  that 
a  bill  of  lading  was  to  be  delivered  by  which  the  vendor's  control 
over  the  goods  was  to  be  retained,  the  principle  in  Schotsman  v.  Lan- 
cashire and  Yorkshire  Railway  Company  *  would  be  applied,  and  the 
delivery  would  be  held  complete  so  as  to  divest  both  lien  and  right  of 
stoppage.* 

§  846.  Goods  may  be  still  in  transit  though  lying  in  a  warehouse 
to  which  they  have  been  sent  by  the  vendor  on  the  purchaser's  orders. 
Goods  sold  in  Manchester  to  a  merchant  in  New  York  may  be  still  in 
transit  while  lying  in  a  warehouse  in  Liverpool.  The  question,  and 
the  sole  question  for  determining  whether  the  transitu^  is  ended,  is. 
In  what  capacity  the  goods  are  held  by  him  who  has  the  custody  ?  Is 
he  the  buyer's  agent  to  keep  the  goods?  or  the  buyer's  agent  to  for" 
ward  them  to  the  destination  intended  at  the  time  the  goods  were  put 
in  transit?  If,  in  the  case  supposed,  the  goods  in  the  Liverpool  ware- 
house are  there  awaiting  shipment  to  New  York  in  pursuance  of  the 
purchaser's  original  order  to  send  him  the  goods  to  New  York,  they 
are  still  in  transit,  even  though  the  parties  in  possession  in  Liverpool 
may  be  the  general  agents  of  the  New  York  merchant  for  selling  as 
well  as  forwarding  goods.  But  if  the  buyer  ordered  his  goods  to  Liv- 
erpool only,  and  they  are  kept  there  awaiting  his  further  instructions, 
they  are  no  longer  in  transit.  They  are  in  his  own  possession,  being  in 
possession  of  his  agent,  and  may  be  sold  in  Liverpool  or  shipped  to 
the  East,  or  disposed  of  at  the  will  and  pleasure  of  the  buyer.  And 
it  is  well  observed  in  the  Treatise  on  Sales,^  that  ^'  it  then  becomes  a 

1  This  digtiDction  between  the  right  to  *  Craven  v,  Ryder.  6  Taunt.  433 ;  Ruck 

goods,  and  to  the  proceeds  of  a  policy  of  in-  v,  Hatfield,  5  B.  &  Aid.  632. 

surance  effected  upon  them,  was  recognized  *  2  Ch.  332  ;  26  L.  J.  Ch.  361. 

in  Lathrtm  p.  The  Chartered  Bank  of  India,  *  Cowasjee  i;.  Thompson,  5  Moo.  P.  C.  C. 

17  £q.  205,  216.    And  for  the  distinction  165. 

between  the  right  to  goods  and  to  the  pro-  ^  Blackburn  on  Sales,  224. 
oeeds  arising  from  their  subsale,  see  Kemp  v, 
Falk,  7  App.  Oas.  573. 
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question  depending  npon  wbat  was  done,  and  what  was  the  intentioo 
with  which  it  was  done  ;  and  as  the  acts  are  often  imperfectly  proved, 
and  in  themselves  equivocaU  and  the  intention  often  not  clearly  known 
to  the  parties  themselves,  it  is  not  surprising  that  there  should  be 
much  litigation  upon  the  point ; "  and  ^*  that  the  acts  accompanying 
the  transport  of  goods  are  less  equivocal,  less  susceptible  of  two  inter- 
pretations as  to  the  character  in  which  they  are  done,  than  are  those 
accompanying  a  deposit  of  goods.  The  question,  however,  is  still  the 
same,  —  Has  the  person  who  has  the  custody  of  the  goods  got  posses- 
sion as  an  agent  to  forward  from  the  vendor  to  the  buyer,  or  as  an 
agent  to  hold  for  the  buyer  ?  "  ^ 

§  847.  A  few  of  the  cases  offering  the  most  striking  illustrations  of 
the  distinction  will  now  be  presented. 

In  Leeds  v.  Wright,^  the  London  agent  of  a  Paris  firm  had,  in  the 
packer's  hands  in  London,  goods  sent  there  by  the  vendor  from  Man- 
chester, under  the  agent's  orders ;  but  it  appeared  that  the  goods 
were,  at  the  agenft's  discretion,  to  be  sent  where  he  pleased,  and  not 
for  forwarding  to  Paris ;  and  it  was  held  that  the  trafn%it\i»  was  ended. 

In  Scott  V.  Pettit,^  the  goods  were  sent  to  the  house  of  the  defend- 
ant, a  packer,  who  received  all  of  the  buyer's  goods,  the  buyer  havii^ 
no  warehouse  of  his  own ;  and  there  was  no  ulterior  destination. 
Held,  that  the  packer's  warehouse  was  the  buyer's  warehouse,  the 
packer  having  no  agency  except  to  hold  the  goods  subject  to  the 
buyer's  orders. 

In  Dixon  v.  Baldwin,^  the  facts  were,  that  Battier  and  Son,  of  Lon- 
don, ordered  goods  of  the  defendants  at  Manchester,  to  be  forwarded 
*'  to  Metcalfe  and  Co.  at  Hull,  to  be  shipped  for  Hambui^h  as  usual,'' 
—  the  course  of  dealing  of  the  Battiers  being  to  ship  such  goods  to 
Hamburgh.  Part  of  the  goods  were  ordered  in  March,  and  part  in 
May,  and  were  sent  to  Hull  as  directed.  The  Battiers  became  bank- 
rupt in  July,  and  the  vendors  stopped  the  goods  at  Hull,  including 
four  bales  actually  shipped  for  Hamburgh,  which  were  relanded  on 
the  vendor's  application,  they  giving  an  indemnity  to  Metcalfe,  The 
latter,  as  witness,  said  *^  that  at  the  time  of  the  stoppage  he  held  the 
goods  for  the  Battiere,  and  at  their  disposal ;  that  he  accounted  with 
the  Battiers  for  the  charges.  The  witness  described  his  business  to 
be  merely  an  expeditor  agreeable  to  the  directions  of  the  Battiers,  —  a 
stage  and  mere  instrument  between  buyer  and  seller ;  that  he  had  no 
authority  to  sell  the  goods,  and  frequently  shipped  them  without  see- 
ing them  ;  that  the  bales  in  question  were  to  remain  at  his  warehouse 
for  the  orders  of  Battier  and  Son,  and  he  had  no  other  authority 
than  to  forward  them  ;  that  at  the  time  the  goods  were  stopped,  he 
was  waiting  for  the  orders  of  the  Battiers ;  that  he  had  shipped  the 

^  Blackburn  on  Sales,  p.  244.  *  Ibid.  469. 

s  3  B.  &  P.  820  «  5  East,  17. 
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four  bales,  expecting  to  receive  such  orders,  and  relanded  them  because 
none  had  arrived."  Lord  Ellenborough  held,  on  these  facts,  "  that 
the  goods  bad  so  far  gotten  to  the  end  of  their  journey  that  they 
waited  for  new  orderBfrom  the  purchaser  to  put  them  again  in  motion^ 
to  communicate  to  them  another  substantive  destination ;  and  that 
without  8ueh  orders  they  would  continue  stationary,  Lawrence  and 
Le  Blanc,  J  J.,  concurred,  but  Grose,  J.,  dissented  on  this  point. 

In  Valpy  v.  Gibson,^  which  was  a  case  very  similar  to  the  foregoing, 
the  goods  were  ordered  of  the  Manchester  vendor,  and  sent  to  a  for- 
warding house  in  Liverpool  by  order  of  the  buyer,  to  be  forwarded  to 
Valparaiso ;  but  the  Liverpool  house  had  no  authority  to  forward  till, 
receiving  orders  from  the  buyer.  The  buyer  ordered  the  goods  to  be 
relanded  after  they  had  been  put  on  board,  and  sent  them  back  to  the 
vendor,  with  orders  to  repack  them  into  eight  packages  instead  of  four: 
and  the  vendors  accepted  the  instructions,  writing,  "  We  are  now  re- 
packing them  in  conformity  with  your  wishes."  Held,  that  the  right 
of  stoppage  was  lost ;  that  the  transitu^  was  at  an  end,  and  that  the 
re-delivery  to  the  vendor  for  a  new  purpose  could  give  him  no  lien. 

In  Ex  parte  Gibbes,^  the  vendors  were  cotton  merchants  at  Charles- 
ton, in  America,  and  the  purchasers  cotton-spinners  at  Luddenden 
Foot,  in  Yorkshire.  Their  mode  of  transacting  business  was  as  fol- 
lows: The  vendors  consigned  the  cotton  to  their  agents  at  Liverpool, 
at  the  same  time  transmitting  to  them  the  shipping  documents,  with 
bills  of  exchange  drawn  upon  the  purchasers  for  the  price.  The 
agents  sent  the  bills  to  the  purchasers  for  acceptance,  and,  upon  their 
returning  them  accepted,  sent  them  the  shipping  documents.  The 
purchasers  endorsed  the  bills  of  lading,  and  sent  them  to  the  manager 
of  the  railway  company  at  Liverpool,  who,  after  paying  any  sea- 
charges,  took  possession  of  the  cotton  and  forwarded  it  by  the  com- 
pany's line  of  rail  to  Luddenden  Foot  station.  The  invoice  of  the 
cotton  described  it  as  shipped  by  the  vendors  by  steamer  to  Liverpool 
consigned  to  order,  for  account  and  risk  of  the  purchasers,  Luddenden 
Foot;  and  the  bill  of  lading  provided  for  the  shipment  of  the  cotton 
to  Liverpool,  "  there  to  be  delivered  unto  order  or  assigns,  he  or  they 
paying  freight  immediately  on  landing  the  goods."  Upon  these  facts, 
Bacon,  C.  J.,  held  that  the  transit  was  at  an  end  when  the  goods 
reached  Liverpool.  The  manager  of  the  railway  company  then  took 
possession  of  the  cotton  as  agent  to  hold  it  for  the  purchasers,  it  was 
there  and  then  at  the  purchasers'  order  and  disposition,  and  the  sub- 
sequent transit  from  Liverpool  to  Luddenden  Foot  was  one  prescribed 
by  them.  The  company  no  doubt  were  forwarding  agents,  and  would, 
in  the  ordinary  course,  forward  the  goods  to  the  purchasers  at  Ludden- 
den Foot ;  but  it  was  at  the  purchasers'  option  to  countermand  that 
destination  and  substitute  another,  or  to  direct  that  the  goods  should 
remain  in  the  company's  possession  to  await  further  instructions. 

1  4  C.  B.  837.  «  1  Ch.  D.  101. 
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See,  also,  Weiitworth  v.  Outhwaite,^  Dodson  v.  Wentworth,*  Cooper 
v.  Bill,^  Smith  v.  Hudson,*  and  Rowe  v.  Pickford.^ 

§  848.  Reference  will  now  be  made  to  some  of  the  cases  in  which 
the  transitus  was  considered  not  at  an  end,  where  the  goods  had 
reached  the  custody  of  the  buyer's  agent,  the  agent's  duty  being 
merely  to  forward  them. 

In  Smith  v,  Goss,^  the  buyer  at  Newcastle  wrote  to  the  vendor  at 
Birmingham  to  send  him  the  goods  by  way  of  London  or  Gainsbor- 
ough :  "  if  they  are  sent  to  London,  address  them  to  the  care  of  J. 
W.  Goss,  with  directions  to  send  them  by  the  first  vessel  for  Newcas- 
tle." Lord  Ellenborough  said,  that  "the  goods  were  merely  at  a 
stage  upon  their  transit,"  and  the  vendor's  right  of  stoppage  re- 
mained. 

In  Coates  v.  Railton,^  it  appeared  that  the  course  of  business  was, 
that  Railton  at  Manchester  should  purchase  goods  on  account  of  But- 
ler of  London,  and  forward  them  to  a  branch  of  Butler's  bouse  in  Lis- 
bon, by  whom  the  goods  were  ordered  through  the  London  house ; 
neither  of  the  Butler  firms  had  any  warehouse  at  Manchester ;  and 
the  vendor  was  told  that  the  goods  were  to  be  sent  to  Lisbon  as  on 
former  occasions.  The  goods  were  delivered  at  the  warehouse  of  Rail- 
ton,  who  had  them  calendered  and  made  up,  and  was  then  to  forward 
them  to  Liverpool  for  shipment  to  Lisbon.  Held,  that  the  transitus 
was  not  ended  by  the  delivery  to  Railton.  Bayley,  J.,  said :  "  It  is  a 
general  rule  that  where  goods  are  sold  to  be  sent  to  a  particular  deiti- 
nation  named  by  the  vendee,  the  right  of  the  vendor  to  stop  them  con- 
tinues until  they  arrive  at  that  place  of  destination."  After  reviewing 
all  the  previous  cases,  the  learned  judge  said :  "  The  principle  deduced 
from  these  cases  is,  that  the  transitus  is  not  at  an  end  until  the  goods 
have  reached  the  place  named  by  the  buyer  to  the  seller  as  the  place  of 
destination.^^  In  this  case  it  will  be  remarked  that  Railton's  agencj 
from  the  beginning  was  to  buy  and  forward  to  Lisbon  to  the  vendee; 
and  the  goods  were  not  to  be  held  by  him  to  await  orders,  or  any 
other  disposal  of  them. 

So  in  Jackson  v,  Nichol,^  where  the  goods  were  placed  by  the  ven- 
dors, at  Newcastle,  at  the  disposal  of  Crawhall,  an  agent  of  the  bay 
ers,  by  a  delivery  order.  Crawhall  was  a  general  agent  of  the  buyers, 
who  had  been  in  the  habit  of  receiving  goods  for  them,  and  awaiting 
their  orders,  but  in  this  particular  instance  had  received  instructions 
to  forward  the  goods  to  the  buyers  in  London,  before  the  goods  left  the 
vendor  s  possession ;  and  on  receiving  the  delivery  order,  he  at  once 

1  10  M.  &  W.  436.  6  8  Taunt.  83. 

2  4  M.  &  G.  lOSO.  «  1  Camp.  282. 
»  3  H.  &  C.  722;  31  L.  J.  Ex   151.  '  6  B.  &  C,  422. 
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endorsed  it  to  a  wharfinger,  "  to  go  on  board  the  Esk,"  and  the  wharf- 
inger gave  the  order  to  a  keelman,  who  went  for  the  goods  and  put 
them  on  board  the  Esk.  The  Esk  arrived  in  the  port  of  London  with 
the  goods,  and  while  moored  in  the  Thames  the  goods  were  put  on 
board  a  lighter  sent  for  them  by  the  defendants,  who  were  the  wharf- 
ingers of  the  Esk,  and  the  stoppage  was  made  while  the  goods  were 
on  the  lighter.  The  Court  held  that  "  the  lead  never  came  into  the 
actual  possession  of  Crawhall,  the  agent ;'"  that  the  series  of  acts  done 
at  Newcastle  were  but  "  links  in  the  chain  of  the  machinery  by  which 
the  lead  was  put  in  motion,  and  in  a  course  of  transmission  from  the 
seller's  premises  in  Newcastle  to  the  buyers'  in  London."  Tindal, 
C  J.,  said  also:  ^^  If  the  goods  had  been  delivered  into  the  possession 
of  Crawhall  as  the  agent  of  the  buyers,  there  to  remain  until  Craw- 
hall received  orders  for  their  ulterior  destination,  9ueh  possession  would 
have  been  the  constructive  possession  of  the  buyers  themselves,  and  the 
right  to  stop  in  transitu  at  an  end." 

§  848  a.  In  Ex  parte  Watson,^  an  agreement  had  been  entered 
into  between  one  Love,  a  China  merchant  in  London,  and  Watson,  a 
Yorkshire  manufacturer,  that  Watson  should  supply  Love  with  goods, 
Watson  drawing  upon  Love,  and  Love  accepting  bills  of  exchange  for 
the  invoice  price.  Bt/  the  terms  of  the  agreement  Love  was  to  ship  the 
goods  to  his  correspondents^  Rothwell^  Love  ^  Oo.^  in  Shanghai^  and 
on  receipt  of  the  bills  of  lading  was  to  send  them  to  Roth  well.  Love 
&  Co.,  to  whose  order  they  were  to  be  made  out.  Watson  was  to 
have  a  lien  upon  the  bills  of  lading  and  each  shipment  of  goods  in 
transit  outwards,  which  lien  was  to  extend  only  to  the  particular  ship- 
ment, and  was  to  cease  when  the  bills  of  exchange  given  for  that  ship- 
ment had  been  paid.  Love  had  undertaken  to  give  notice  to  Roth- 
well,  Love  &  Co.  of  this  agreement  and  its  terms,  but  he  never  in 
fact  gave  such  notice.  In  pursuance  of  the  agreement  Love  ordered  a 
parcel  of  goods  from  Watson.  The  goods  were  packed  by  Watson's 
packer,  who  forwarded  them  by  rail  to  London  in  bales  marked 
"  Shanghau^^  and  addressed  to  a  ship  called  the  Gordon  Castle  desig- 
nated by  Love,  which  was  loading  in  the  West  India  Docks  for  Shang- 
hai. Tile  carriage  to  London  was  paid  by  Watson.  The  packer,  in 
advising  Love  of  the  dispatch  of  the  goods,  stated  that  they  were  "  at 
his  disposal."  Love  accepted  a  six  months'  bill  of  exchange  drawn 
upon  him  by  Watson  for  the  invoice  price.  The  railway  company,  on 
the  arrival  of  the  goods  at  their  Poplar  Dock  Station,  sent  an  advice- 
note  to  Love,  informing  him  that  the  goods  remained  at  his  order  and 
were  held  by  the  company  as  warehousemen  at  his  risk,  adding,  how- 
ever, "will  be  sent  to  the  Gordon  Castled  The  goods  were  after- 
wards shipped  on  board  that  vessel.  The  bills  of  lading  were,  by 
Love's  directions,  made  out  to  the  order  of  himself  or  assigns,  but 

1  5  Ch.  D.  35,  C.  A. 


794  BREACH  OF  THE  GOKTBAGT.  [BOOK  T. 

bat  were  retained  by  the  ship-owners,  as  the  freight  was  not  paid  by 
Love.  The  ship  sailed  for  Shanghai  with  the  goods  on  board.  Lore 
became  bankrupt  while  the  goods  were  at  sea,  and  Watson  tele- 
graphed to  Rothwell,  Love  &  Co.  at  Shanghai,  requesting  them  to  de- 
liver the  goods  to  his  agents  there ;  he  also  demanded  the  bills  of  lad- 
ing from  the  ship-owners  in  London.  It  was  held  by  the  Coart  of 
Appeal,  on  this  state  of  facts, — firnt^  that  the  agreement  did  not  de- 
stroy or  diminish  the  vendor*s  right  of  stoppage  in  transitu;  seeoncUy^ 
that  the  transit  continued,  and  was  intended  to  continue,  from  the 
railway  station  in  Yorkshire  up  to  Shanghai,  inasmuch  as  Watson 
could  have  obtained  an  injunction  to  restrain  Love  from  sending  the 
goods  to  any  other  destination;  and  thirdly^  that  the  demand  by 
Watson  of  the  bills  of  lading  from  the  ship-owners  was  an  effectual 
exercise  of  the  right  of  stoppage. 

In  Ex  parte  Rosevear  China  Clay  Company,^  the  vendors  had  con- 
tracted to  deliver  a  cargo  of  china  clay  f.  o.  b.  a  vessel  in  the  harbour 
of  Fowey.  The  destination  of  the  cai^o  was  not  disclosed  at  the 
date  of  the  contract.  The  cargo  was  delivered  by  the  vendors  at 
Fowey,  on  board  a  vessel  chartered  by  the  purchaser  for  the  purpose 
of  being  carried  to  Glasgow.  Before  the  vessel  left  the  harbour,  Uie 
vendors  gave  the  ship's  master  notice  to  stop  the  cargo.  Held,  by  the 
Court  of  Appeal,  reversing  the  decision  of  Bacon,  C.  J.,  that  the 
transitu8  was  not  at  an  end.  The  Court  adopted  the  rule,  as  stated 
by  Lord  Cairns  in  Berndtson  v.  Strang  (^ante^  p.  787).  "  The  author- 
ities show  ^'  (says  James,  L  J.),  ^^  that  the  vendor  has  a  right  to  stop 
in  transitu  until  the  goods  have  actually  got  home  into  the  hands  of 
the  purchaser,  or  of  some  one  who  receives  them  in  the  character  of 
his  servant  or  agent.  That  is  the  cardinal  principle.  In  order  that 
the  vendor  should  have  lost  that  right,  the  goods  must  be  in  the  hands 
of  the  purchaser,  or  of  some  one  who  can  be  treated  as  his  servant  or 
agent,  and  not  in  the  hands  of  a  mere  intermediary."  It  was  con- 
tended in  the  coarse  of  the  argument  that,  as  the  vessel  itself  was  the 
only  destination  for  the  cargo  which  had  been  communicated  to  the 
vendors,  the  transit  ceased  upon  shipment.  The  Court,  however,  re- 
fused to  draw  this  distinction,  holding  that  the  mere  circumstance  of 
the  port  of  destination  not  having  been  disclosed  at  the  date  of  the 
execution  of  the  contract  did  not  affect  the  vendor's  right  to  stop  the 
goods. 

§  849.  Next  come  the  cases  where  the  goods  have  reached  their 
ultimate  destination,  and  the  controversy  is  whether  they  still  remain 
in  the  hands  of  the  carrier,  qud  carrier^  or,  if  landed,  whether  the 
wharfinger  or  warehouseman  is  the  agent  of  the  buyer  to  receive  them 
and  hold  them  for  the  buyer's  account.     Blackburn  on  S<iles  lias  this 

Ml  Ch.  D.  560,  C.  A.;  and  see  Kendal  v.  Marshall,  11  Q.  B.  D.  S56,  rerersing  46  L.  T. 
N.  S.  693. 
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passage :  ^  ^'  In  none  of  these  cases,  it  may  be  observed,  was  there  any 
doabt  as  to  the  law :  the  question  was  one  of  fact,  viz.,  in  what  capac- 
ity did  the  iifFerent  agents  hold  possession  ?  This  question  becomes 
still  more  difficult  to  answer  when  the  party  holding  the  goods  acts 
in  two  capacities,  as,  for  instance,  a  carrier  who  also  acts  as  a  ware^ 
hoaseman,  and  who  may  therefore  have  goods  in  his  warehouse  either 
as  a  place  of  deposit  connected  with  the  carriage,  or  as  a  place  of  de- 
posit subject  to  the  orders  of  the  buyer ;  or  a  wharfinger  who  some- 
times receives  goods  as  agent  of  the  ship-owner,  and  sometimes  as 
agent  of  the  consignee.  In  all  such  cases,  as  the  leading  fact,  viz.,  the 
possession  of  the  goods,  is  in  itself  ambiguous,  it  is  necessary  to  gather 
the  intention  of  the  parties  from  their  minor  acts.  If  the  possessor 
of  the  goods  has  the  intention  to  hold  them  for  the  buyer,  and  not  as 
an  agent  to  forward,  and  the  buyer  intends  the  posst'ssor  so  to  hold 
them  for  him,  the  tranntus  is  at  an  end  :  but  I  Hpprehend  that  both 
these  intents  must  concur,  and  that  neither  can  the  carrier,  of  his  own 
will,  convert  himself  into  a  warehouseman,  so  as  to  terminate  the 
transitu%^  without  the  {freeing  mind  of  the  buyer  (James  v.  Griffin, 
2  M.  &  W.  623),  nor  can  the  buyer  change  the  capacity  in  which 
the  carrier  holds  possession  without  his  assent,  at  least  until  the  car- 
rier has  no  right  whatsoever  to  retain  possession  against  the  buyer. 
Jackson  v.  Nichol,  5  Bing.  N.  C.  508." 

§  850.  This  view  of  the  law  has  received  full  confirmation  in  sub- 
sequent cases. 

In  James  v.  Griffin,  above  quoted,  and  decided  in  1837,  the  buyer, 
knowing  himself  to  be  insolvent,  determined  that  he  would  not  receive 
a  cargo  of  lead  that  he  had  not  paid  for,  but  on  its  arrival  at  the 
wharf,  where  he  had  been  in  the  habit  of  leaving  his  lead  with  the 
wharfingers  as  his  agents,  it  became  necessary  to  unload  it,  in  order 
to  set  the  vessel  free.  He  therefore  told  the  captain  to  put  it  on  the 
wharf,  but  did  not  tell  the  wharfingers  of  his  intention  not  to  receive 
the  lead ;  -and  they  probably  deemed  themselves  his  agents  to  hold 
possession.  After  this  the  goods  were  stopped.  Parke,  BoUand,  and 
Anderson,  BB.,  held  the  transitus  not  ended,  and  that,  the  buyer's 
intention  not  to  receive  being  proven,  the  wharfingers  could  not  re- 
ceive as  his  agents  without  his  assent.  Abinger,  C.  B.,  dissented,  on 
the  ground  that  the  intention  of  the  buyer  not  having  been  communi- 
cated to  the  wharfingers,  the  agency  of  the  latter  could  not  be  affected 
by  it,  and  that  the  transitus  was  therefore  ended.  But  all  agreed 
that  the  sole  question  was  whether  the  wharfingers  were  in  possession 
qud  agents  of  the  buyer.  And  in  Jackson  v.  Nichol ,2  repeated  de- 
mands were  made  by  the  buyers  for  the  goods  after  the  arrival  of  the 
Esk  in  the  Thames  ^  before  there  was  a  stoppage,  but  the  master  of 

^  Page  248.  *  Ante,  p.  799. 

3  5  Biug.  N.  C.  508. 
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the  vessel  refused  delivery,  and  the  Court  of  Common  Pleas  held  that 
the  goods  had  not  come  into  possession  of  the  buyer.  Nothing  was 
here  wanting  to  possession  but  the  carrier's  assent  to  put  an  end  to 
the  transituSy^  and  the  principle  seems  to  be  exactly  that  of  Bentall 
V,  Burn,  and  the  class  of  cases  like  it,  reviewed,  antCj  pp.  144, 145. 

§  851.  This  question  was  considered  by  the  Common  Pleas  in  the 
singular  case  of  Button  v.  The  Lancashire  and  Yorkshire  Railway 
Company. 2  The  facts  stated  in  the  special  case  were,  that  Wolsten- 
croft,  of  Manchester,  sold  to  Parsons,  of  Brierfield,  certain  goods  lying 
at  the  defendants'  station  at  Salford,  and  sent  the  buyer  an  invoice, 
and  delivered  part  of  them.  Parsons  then  wrote  refusing  to  take  any 
more  on  account  of  the  alleged  bad  quality.  Wolstencroft  had,  on  the 
same  day,  ordered  the  defendants  to  deliver  another  portion  of  the 
goods  to  Parsons,  and  wrote  to  the  latter  that  he  had  done  so,  "  ac- 
cording to  your  wish  ;  the  other  four  are  lying  at  Salford  awaiting 
your  instructions."  Parsons  wrote  back  returning  the  invoice,  and 
refusing  the  goods,  saying:  "We  shall  not  have  any  more  of  it." 
Wolstencroft  then  sent  a  letter  through  his  solicitor  demanding  pay- 
ment of  all  the  goods  undelivered,  and  sent  an  order  to  the  railway 
company,  the  defendants,  to  deliver  the  rest  of  the  goods  to  Parsons. 
Some  of  the  goods  were  taken  by  the  carter  of  Parsons  from  the  sta- 
tion at  Brierfield  without  the  knowledge  of  Parsons,  and  he  at  once 
returned  them,  and  ordered  all  the  goods  to  be  sent  back  to  Wolsten- 
croft. Tlie  latter  refused  to  receive  them,  and  ordered  them  back  to 
Parsons.  The  defendants  then  wrote  to  Parsons  asking  what  they 
were  to  do  with  the  goods,  and  Parsons  replied :  **  We  shall  have 
nothing  to  do  with  them ;  they  belong  to  Wolstencroft."  Parsons 
afterwards  became  bankrupt,  and  the  vendor  sent  a  stoppagb  order  to 
the  defendants,  in  whose  hands  the  goods  still  remained,  and  the 
goods  were  delivered  to  the  vendee.  The  action  was  brought  against 
the  carriers  by  the  assignees  of  the  buyer.  Held,  that  the  transitus 
was  not  at  an  end.  Erie,  J.,  said  :  ^^  I  am  of  opinion  that  these  goods 
did  not  cease  to  be  in  transitu  by  being  at  the  Brierfield  station.  Be- 
fore they  arrived  there,  notice  had  been  given  by  Parsons  to  the  vendor 
that  he  declined  to  receive  them  ;  and  after  their  arrival  Parsons  gave 
tlje  defendants  orders  to  take  them  back  again.  The  vendor  at  first  re- 
fused to  have  anything  to  do  with  them  ;  and  thus  the  goods,  being  re- 
jected by  both  the  vendor  and  by  Par  Bonn ,  remained  in  the  hands  of 
the  defendants.  Under  the  circumstances,  it  seems  to  me  the  goods 
never  ceiised  to  be  in  transitu.  It  is  clear,  from  the  case  of  James  v. 
Griffin  (2  M.  &  W.  623),  that  the  intention  of  the  vendee  to  take 
possession  is  a  material  fact.  So  in  Whitehead  v,  Anderson  (9  M.  & 
W.  at  p.  529),  Parke,  B.,  says:  *The  question  is  quo  animo  the  act  is 

1  See  Foster  v.  Frampton,  6  B.  &  C.  107,        «  L.  R.  1  C.  P.  431 ;  35  L.  J.  C.  P.  137. 
where  the  assent  of  boih  parties  was  given. 
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done.  My  notion  has  always  been  whether  the  consignee  has  taken 
possession,  not  whether  the  captain  has  intended  to  deliver  it/  ...  It 
was  urged  by  Mr.  Holker,  that  being  repudiated  by  both  parties  to 
the  contract,  the  goods  remained  in  the  hands  of  the  railway  company 
as  warehousemen  for  the  real  aumer^  that  is,  for  Parsons.  There  is 
no  doubt  but  that  the  carrier  may,  and  often  does,  become  a  ware- 
houseman  for  the  consignee ;  but  that  must  be  by  virtue  of  some  con- 
tract or  course  of  dealing  between  them  that  when  arrived  at  their  des- 
tination the  character  of  carrier  shall  cease,  and  that  of  warehouse- 
man supervene."  Willes,  J.,  laid  stress  on  the  circumstance  that  the 
goods  were,  at  the  time  of  the  sale,  in  possession  of  the  railway 
company  as  warehousemen  and  bailees  of  the  vendor,  and  thought  that 
this  agency  had  never  ended,  because  the  order  for  delivery  to  the 
buyer  must  be  considered  as  subject  to  the  condition  "  if  he  will  re- 
ceive them,"  but  not  to  an  absolute  abandonment,  or  authority  to 
throw  them  away,  if  the  buyer  would  not  have  them.  And  on  the 
main  question  the  learned  judge  said:  "Mr.  Holker  is  undoubtedly 
right  when  he  says  that  the  property  in  these  goods  passed  to  the  ven- 
dee. Unless  the  property  passed,  there  would  be  no  need  of  the  right 
of  stoppage  in  transitu.  The  only  effect  of  the  property  passing  is 
that  from  that  time  the  goods  are  at  the  risk  of  the  buyer.  But  it  by 
no  means  follows  that  the  buyer  is  to  have  possession  unless  he  is  pre- 
pared to  pay  for  the  goods.  .  .  .  The  right  to  stop  in  transitu  upon 
the  bankruptcy  of  the  buyer  remains,  even  when  the  credit  has  not 
expired,  until  the  goods  have  reached  the  hands  of  the  vendee,  or  of 
one  who  is  his  agent,  as  a  warehouseman,  or  a  packer,  or  a  shipping 
agent,  to  give  them  a  new  destination.  Until  one  of  these  events  has 
happened,  the  vendor  has  a  right  to  stop  the  goods  in  transitu.  It 
must  be  observed  that  there  is,  besides  the  propositions  I  have  stated, 
and  which  are  quite  familiar,  one  other  proposition  which  follows  as 
dedncible  from  these,  viz.,  that  the  arrival  which  is  to  divest  the  ven- 
dor's right  of  stoppage  in  transitu  must  be  such  that  the  buyer  has 
taken  actual  or  constructive  possession  of  the  goods^  and  that  cannot  be 
CLS  long  as  he  repudiates  them,^^ 

This  case  is  a  complete  confirmation  of  the  principle  that  the  car- 
rier cannot  change  his  character  so  as  to  become  the  buyer's  agent  to 
keep  the  goods  for  him,  without  the  latter's  assent. 

This  is  again  illustrated  by  the  case  of  Ex  parte  Barrow.^  Goods 
were  shipped  in  London  to  be  delivered  to  the  purchaser  at  Falmouth. 
Upon  the  arrival  of  the  ship  at  Falmouth,  the  goods  were  transfeiTed 
to  and  warehoused  by  the  agents  of  the  shipping  company.  It  was 
their  custom  to  notify  the  consignee  that  the  goods  had  arrived,  and 
that  they  held  them  at  the  consignee's  risk,  and  to  forward  them  ac- 

^  6  Ch.  D.  783.    See  p.  789  of  the  report,  where  the  q^atement  of  the  law  given  in  the 
text  is  referred  to  with  approvaL 
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cording  to  instructions  on  payment  of  the  sea-charges.  The  arrival 
of  the  goods  in  question  was  never  notified  to  the  purchaser,  as  he  had 
already  absconded.  The  vendor  stopped  the  goods.  Held,  by  Baoon, 
C.  J.,  that  the  transit  was  not  at  an  end.  The  only  question  to  de- 
termine was,  whether  the  shipping  agents  had  divested  themselves  of 
their  character  of  carriers,  and  were  in  possession  of  the  goods  as 
agents  of  the  buyer ;  and  this  was  concluded  by  the  fact  that,  from  the 
circumstances  of  the  case,  the  buyer  could  never  have  given  his  assent 
to  such  an  arrangement. 

The  case  of  Whitehead  t^.  Anderson,^  a  leading  one  on  this  subjeot, 
is  as  direct  an  authority  for  the  converse  principle  that  the  bayer  can- 
not force  the  carrier  to  become  his  bailee  to  keep  the  goods  without 
the  latter's  assent.  In  that  case,  the  buyer  having  become  bankrupt, 
his  assignee,  on  the  arrival  of  the  yessel  with  a  cargo  of  timber,  went 
on  board,  and  told  the  captain  that  he  had  come  to  take  possession  of 
the  cargo,  and  went  into  the  cabin,  into  which  the  ends  of  the  timber 
projected,  and  saw  and  touched  the  timber.  The  captain  made  no 
answer  at  first  to  the  assignee's  statement  that  he  came  to  take  pos- 
session, but  afterwards  told  him  at  the  same  interview  that  he  would 
deliver  him  the  cargo  when  he  was  satisfied  about  his  freight.  They 
then  went  ashore  tocrether.  The  vendor  then  went  on  board  and  gave 
notice  of  stoppage  to  the  mate  who  had  charge  of  the  vessel  and  cargo. 
Held,  that  no  actual  possession  had  been  taken  by  the  assignee,  and 
that,  as  the  captain  had  not  contracted  to  hold  as  fUs  agent,  the  tranii- 
tU8  was  not  at  an  end,  and  the  stoppage  was  good. 

§  852.  In  Coventry  v.  Gladstone,^  the  consignee  on  the  arrival  of 
the  vessel  sent  a  barge  for  the  goods,  and  the  lighterman  was  told 
that  the  goods  could  not  be  got  at,  but  that  they  would  be  delivered 
to  him  when  they  could  be  got  at ;  and  Lord  Hatherley  (then  V.-C.) 
held  that  this  was  not  an  attornment  by  the  carrier  to  the  consignee, 
that  the  character  of  the  former  as  carrier  was  not  changed  into  that 
of  agent  of  the  consignee,  and  that  the  goods  were  still  liable  to  stop- 
page in  transitu. 

The  same  principle  was  recently  expressed  by  the  Court  of  Appeal 
in  the  following  terms:  ^^ Where  goods  are  placed  in  the  possession 
of  a  carrier,  to  be  carried  for  the  vendor,  to  be  delivered  to  the  pur- 
chaser, the  transitus  is  not  at  an  end  so  long  as  the  carrier  continues 
to  hold  the  goods  as  a  carrier.  It  is  not  at  an  end  until  the  carrier, 
by  agreement  between  himself  and  the  consignee,  undertakes  to  hold 
the  goods  for  the  consignee,  not  as  carrier,  but  as  his  agent ;  and  the 
same  principle  will  apply  to  a  warehouseman  or  wharfinger."^ 

1  9  M.  &  W.  518;  Tud.  L.  C.  on  Mer.     tn  transitu  is  not  affected  by  the  cireum- 
Law,  632,  ed.  1868.  stance  that  the  purchaser  is  a  member  of  the 

2  6  Eq.  44.  vendor's  firm.    For  cases  where  the  tranti' 
>  £x  parte  Cooper,  1 1  Ch.  D.  68,  C.  A.     tta  was  held  to  have  ceasi-d  upon  notice  ol 

This  case  also  decides  that  the  right  to  stop     the  arrival  of  the  gooda  being  given  bj  the 
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§  858.  The  carrier's  change  of  character  into  that  of  agent  to  keep 
the  goods  for  the  buyer,  is  not  at  all  inconsistent  with  his  right  to  re- 
tain the  goods  in  his  custody  till  his  lien  upon  them  for  carriage  or 
other  charges  is  satisfied.^  Nothing  prevents  an  agreement  by  the 
master  of  a  vessel  or  other  carrier  to  hold  the  goods  after  arrival  at 
destination  as  agent  of  the  buyer,  though  he  may  at  the  same  time 
say,  **  I  shall  not  let  you  take  them  till  my  freight  is  paid."  The 
question  is  one  of  intention,  and  in  Whitehead  v.  Anderson,^  the  cap- 
tain was  held  not  to  have  intended  such  an  agreement  by  telling  the 
assignee  that  he  would  deliver  him  the  cai'go  when  he  was  satisfied 
about  the  freight ;  Parke,  B.,  saying,  "  There  is  no  proof  of  such  a 
contract.  A  promise  by  the  captain  to  the  agent  of  the  assignee  is 
stated,  but  it  is  no  more  than  a  promise  without  a  new  consideration 
to  fulfil  the  original  contract^  and  deliver  in  due  course  to  the  con- 
signee on  payment  of  freight,  which  leaves  the  captain  in  the  same 
situation  as  before.  After  the  agreement  he  remained  a  mere  agent 
for  expediting  the  cargo  to  its  original  destination." 

But  the  existence  of  the  carrier's  lien  for  unpaid  freight  raises  a 
strong  presumption  that  the  carrier  continues  to  hold  the  goods  as  car- 
rier, and  not  as  warehouseman ;  and,  in  order  to  rebut  this  presump- 
tion, there  must  be  proof  of  some  arrangement  or  agreement  between 
the  buyer  and  the  carrier,  whereby  the  latter,  while  retaining  his  lien, 
becomes  the  agent  of  the  buyer  to  keep  the  goods  for  him.* 

§  854.  The  question  whether  the  vendee  may  anticipate  the  end  of 
the  transitus,  and  thus  put  an  end  to  the  vendor's  right  of  stop- 
page in  transitu^  was  treated  by  most  of  the  books  ^  as  settled  in  the 
affirmative  on  the  authority  of  the  cases  in  the  note,^  and  id  opposi- 
tion to  the  ruling  of  Lord  Eenyon,  and  the  King's  Bench  in  Hoist  v. 
Pownall.^  And  in  Whitehead  v.  Anderson,'^  in  which  the  judgment 
was  prepared  after  advisement,  Parke,  B.,  expressed  no  doubt  upon 
the  subject.     He  said :  ^*  The  law  is  clearly  settled  that  the  unpaid 

carrier  to  the  purchaser,  see  Ex  parte  Cat-  parte  Falk,  14  Ch.  D.  446,  C.  A.    And  see 

ling,  Ke  Chadwick,  29  L.  T.  N.  S.  431,  and  per  Lord  Blackburn  in  S.  C.  in  the  Hoase 

Ex  pane  Gouda,  Re  Millo,  20  W.  R.  981.  of  Lords,  reported  sm6  nom.  Kemp  t;.  Falk,  7 

In  both  these  cases  there  was  evidence  that  App.  Cas.  at  p.  584. 

the  purchaser  iissentfd  to  the  carrier  no  *  1  Sm.  L.  C.  p.  821,  ed.  1879;  Tudor's 
longer  holding  as  carrier,  but  as  warehouse-  L.  C.  Mer.  Law,  664-5 ;  Houston  on  Stop- 
man  for  him.  In  Chadwick's  case  it  was  ex-  page  in  Transitu,  130  et  seq.;  1  Griffith  & 
pressly  so  stated  in  Chadwick's  affidavit,  and  Holmes  on  Bankruptcy,  352. 
in  Millo's  case,  on  the  advice-note  of  the  ar-  *  Mills  v.  Ball,  2  Bos.  &  P.  457  ;  Wright 
rival  of  the  goods  being  handed  to  the  bank-  v.  Lawes,  4  Esp.  82 ;  Oppcnhcim  v.  Russell, 
rupts,  they  signed  for  the  goods,  and  after-  8  B.  &  P.  42 ;  Jackson  v,  Nichol,  5  Bing.  N. 
wards  paid  the  carrif»r*8  charges.  C.  508 ;  Whitehead  u,  Anderson,  9  M.  &  W. 

1  Allan  V.  Gripper,  2  Cr.  &  J.  218;  but  518;  Foster  ».  Frampion,  6  B.  &  C.  107; 

see  Crawthny  v,  Etles,  1  B.  &  C.  181.  James  u.  Griffin,  2  M.  &  W.  633. 

a  9  M.  &  W.  518.  •  1  Esp.  240. 

•  Ex   parte  Barrow,  6  Ch.  D.  783 ;  Ex  '  9  M.  &  W.  518. 
parte  Cooper,  11   Ch.  D.  68,  C.  A.;  Ex 


800  BREACH  OF  THE  CONTRACT.  [BOOK  V. 

vendor  has  a  right  to  retake  the  goods  before  they  have  arrived  at  the 
destination  originally  contemplated  by  the  purchaser,  unlets  in  the 
mean  time  they  came  to  the  actual  or  constructive  possession  of  the 
vendee.  If  the  vendee  take  them  out  of  the  possession  of  the  carrier, 
with  or  without  the  consent  of  the  carrier,  there  seems  to  be  no  doobt 
that  the  transit  would  be  at  an  end,  though,  in  the  case  of  the  absence 
of  the  carrier's  consent,  it  may  be  a  wrong  to  him  for  which  he  woold 
have  a  right  of  action."  There  was,  however,  no  direct  decision  on 
the  point,  and  it  rested  on  dicta  till  the  case  of  The  London  and 
North-Western  Railway  Company  v.  Bartlett,^  in  which  the  Exche- 
quer of  Pleas  held  that  the  carrier  and  consignee  might  agree  together 
for  the  delivery  of  goods  at  any  place  they  pleased  ;  and  Bramwell,  B., 
said  it  would  '*  probably  create  a  laugh  anywhere  except  in  a  court  of 
law,  if  it  was  said  a  carrier  could  not  deliver  to  the  consignee  short  of 
the  particular  place  specified  by  the  consignor." 

§  855.  In  Blackburn  on  Sales,^  the  learned  author  does  not  yield 
assent  to  that  passage  in  the  opinion  of  Parke,  B.,  above  quoted,  in 
which  it  is  intimated  that  ^^  the  vendee  can  improve  his  position  by 
a  tortious  taking  of  actual  possession  against  the  will  of  the  carrier,'* 
in  cases  where  the  carrier  has  a  right  to  refuse  to  allow  the  vendee 
to  take  possession.^  The  doubt  thus  suggested  seems  to  be  justified  by 
the  decision  in  Bird  v.  Brown,*  which  is  just  the  converse  of  the  case 
supposed  of  a  tortious  taking  of  possession  by  the  purchaser  from  the 
carrier.  In  that  case,  the  carrier  tortiously  refused  possession  to  the 
purchaser  when  the  goods  had  arrived  at  destination,  and  the  Ex- 
chequer Court  held,  after  advisement  and  in  very  decided  language, 
that  the  purchaser's  rights  could  not  be  impaired  by  the  carrier's 
v^rongful  refusal  to  deliver ;  that  the  tramdtys  was  at  an  end ;  and  the 
right  of  stoppage  gone. 

§  856.  Of  course  the  mere  arrival  of  the  goods  at  destination  will 
not  suffice  to  defeat  the  vendor's  rights.  The  vendee  must  take  actual. 
if  he  has  not  obtained  constructive,  possession.  What  will  amount  to 
taking  actual  possession  is  a  question  in  relation  to  which  much  of 
the  law  already  referred  to,  in  connection  with  actual  receipt,  under 
the  Statute  of  Frauds,^  and  delivery  sufficient  to  divest  lien,^  will  be 
found  applicable. 

In  Whitehead  v.  Anderson,^  it  was  held,  as  we  have  seen,  that 
going  on  board  the  vessel  and  touching  the  timber  was  not  taking  it 
into  possession,  and  per  cur. :  "  It  appears  to  us  very  doubtful  whether 
an  act  of  marking  or  taking  samples  or  the  like,  without  any  removal 

1  7  H.  &  N.  400 ;  31  L.  J.  Ex.  92.  *  4  Ex.  786. 

'^  Fa^e  259.  &  AnU,  pp.  142  et  seq. 

>  See  the  Civil  law  texts ;  Dig.  Ulpian,  1.  ^  Ante,  pp.  752,  et  teg, 

134,  §  1,^.  Edict.  Lib.  xxi. ;  Broom's  Legal  ?  9  M.  &  W.  518. 
Maxims,  279 ;  Phillimore  on  Jurisprudence, 
224. 
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from  the  possession  of  the  carrier,  though  done  with  the  intention  to 
take  possession,  would  amount  to  a  constructive  possession,  unless 
accompanied  by  such  circumstances  as  to  denote  that  the  carrier  was 
intended  to  keep  and  assented  to  keep  the  goods  in  the  nature  of  an 
agent  for  custody." 

In  Crawshay  v.  Edes,^  the  carrier,,  having  reached  the  consignee's 
premises,  began  unloading,  and  put  a  part  of  the  goods  on  his  wharf, 
but,  hearing  that  the  consignee  had  absconded  and  was  bankrupt,  took 
them  back  again  on  board  the  barge ;  and  it  was  held  that  the  right 
of  stoppage  remained,  and  that  there  had  been  no  delivery  of  any  part 
of  the  goods. 

§  857.  Whether  delivery  of  part,  when  not  retracted  under  the 
peculiar  circumstances  shown  in  Crawshay  v.  Edes,  amounts  to  deliv- 
ery of  the  whole,  is  always  a  question  of  intention,  as  shown  ante^ 
pp.  754  et  8eq,y  where  the  cases  mentioned  in  the  note^  have  been 
reviewed  ;  and  the  general  rule  was  there  deduced,  that  a  delivery  of 
part  is  not  a  delivery  of  the  whole,  unless  the  circumstances  show  that 
it  was  intended  so  to  operate. 

The  rule  to  be  gathered  from  recent  decisions  may  be  expressed  as 
follows :  A  delivery  of  part  of  the  goods  does  not  operate  as  a  con- 
structive delivery  of  the  whole,  unless  the  parties  intended  it  so  to 
operate,  and  it  rests  with  the  party  who  relies  on  the  part  delivery  as 
a  constructive  delivery  of  the  whole,  to  prove  such  intention.  This 
proof  may  be  established  (1)  from  the  circumstances  under  which  the 
delivery  took  place,  e.  g.  the  purchaser  may  at  the  time  express  his 
intention  to  take  the  whole  of  the  goods,  although  he  actually  takes 
only  a  part ;  or  (2)  possibly  in  some  cases  from  the  intrinsic  nature 
of  the  goods  delivered,  as  e.  g.  where  the  cargo  consists  of  an  entire 
machine,  and  an  essential  portion  of  it  is  delivered  to  the  purchaser. 

Further,  where  the  ship-owner  or  carrier  has  not  been  paid  in  full 
his  freight  or  charges,  there  is  a  strong  presumption  that  he  intends 
to  retain  his  lien,  and  part  delivery  will  not  operate  as  a  constructive 
delivery  of  the  whole,  unless  it  can  be  shown  that  the  ship-owner  or 
carrier  assented  to  the  buyer's  taking  possession  of  the  goods  without 
payment  of  freight  or  charges. 

§  858.  The  bankruptcy  of  the  buyer  not  being  in  law  a  rescission 
of  the  contract,  and  the  assignees  being  vested  with  all  his  rights,  the 

1  1  B.  &  C.  181.  Ex  parte  Gibbes,  1  Ch.  D.  101 ;  and  obser- 

2  Dixon  V.  Yates,  5  B.  &  Ad.  313,  per  yations  upon  Siubey  v.  Heyward,  Hammond 
Parke,  J.,  at  p.  341 ;  Betts  v.  Gibbins,  2  A.  v.  Anderson,  and  Jones  v,  Jones,  supra,  per 
&  £.  73  ;  Tanner  v.  Scovell,  14  M.  &  W.  28 ;  Brett  and  Cotton,  L.  JJ.,  in  Ex  parte  Cooper, 
Slubey  v.  Heyward,  2  H.  Bl.  504;  Ham-  11  Ch.  D.  68,  C,  A.,  at  pp.  74  and  77,  and 
mond  V.  Anderson,  1  B.  &P.  N.  R.  69;  Ban-  per  Bramwell,  L.  J.,  in  Ex  parte  Falk,  14 
ney  v.  Poyntz,  4  B.  &  Ad.  568 ;  Simmons  v.  Ch.  D.  C.  A.  at  p.  455.  See,  also,  per  Lord 
Swift,  5  B.  &  C.  857  ;  Miles  v,  Gorton,  2  Cr.  Blackburn  in  S.  C.  in  the  House  of  Lords, 
&  M.  £04 ;  Jones  v.  JoneS}  8  M.  &  W.  431 ;  reported  sub  nom,  Kemp  v,  Falk,  7  App.  Cas. 
Wentworth  t.  Outhwaite,  10  M.  &  W.  436 ;  at  p.  586. 
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delivery  of  the  goods  into  the  buyer's  warehouse  after  his  bankruptcy, 
or  an  actual  possession  of  them  taken  by  his  trustee,  will  suffice  to 
put  an  end  to  the  tranntuf^  and  to  determine  the  right  of  stoppage.^ 

Where  the  buyer  has  become  insolvent  after  his  purchase,  he  has  a 
right  to  rescind  the  contract,  with  the  assent  of  his  vendor,  while  the 
goods  are  still  liable  to  stoppage ;  and  then  the  subsequent  delivery 
of  the  goods  into  the  buyer's  possession  cannot  affect  the  vendor's 
rights,  because  the  property  in  the  goods  will  not  be  in  the  buyer :  or 
he  may  refuse  to  take  poaaessian^  and  thus  leave  unimpaired  the  right 
of  stoppage  in  transitu^  unless  the  vendor  be  anticipated  in  getting 
possession  by  the  buyer's  trustee.  The  subject  has  been  considered, 
ante^  pp.  440  et  aeq,  where  the  cases  are  referred  to. 

SECTION  IV.  —  HOW  IS  THE  BIGHT  EXERCISED  ? 

§  859.  Ko  particular  form  or  mode  of  stoppage  has  been  held  neces- 
sary in  any  case  ;  and  Lord  Hardwicke  once  said,  that  the  vendor  was 
BO  much  favoured  in  exercising  it,  as  to  be  justiGable  in  getting  his 
goods  back  by  any  means  not  criminal,  before  they  reached  the  pos- 
session of  an  insolvent  vendee.^  All  that  is  required  is  some  act  or 
declaration  of  the  vendor  countermanding  delivery.  The  usual  mode 
is  a  simple  notice  to  the  carrier,  stating  the  vendor's  claim,  forbidding 
delivery  to  the  vendee,  or  requiring  that  the  goods  shall  be  held  sab- 
ject  to  the  vendor's  orders. 

In  Litt  V.  Cowley,*  where  notice  had  been  given  to  the  carrier  not 
to  deliver  the  goods  to  the  vendee,  the  carrier's  clerk  made  a  mistake, 
and  delivered  the  package  to  the  buyer,  who  opened  it  and  sold  part 
of  the  contents,  and  then  became  bankrupt.  The  assignees  claimed 
to  hold  the  goods,  but  were  unsuccessful.  Gibbs,  C.  J.,  in  delivering 
judgment,  said :  ^^  It  was  formerly  held,  that  unless  the  vendor  re- 
covered back  actual  possession  of  the  goods  by  a  corporeal  seizure  of 
them,  he  could  not  exercise  his  right  of  stoppage  in  transitu.  Latterly 
it  has  been  held  that  notice  to  the  carrier  is  sufficient ;  and  that  if  he 
deliver  the  goods  after  such  notice,  he  is  liable.  That  doctrine  cannot 
be  controverted,  and  is  supported  by  all  the  modern  decisions.  In  the 
present  case,  the  plaintiff  gave  notice  to  the  carriers  at  the  place 
whence  the  boat  sailed,  and  it  would  be  monstrous  to  say  that  after 
such  notice,  a  transfer  made  by  their  mistake  should  be  such  as  to 
bind  the  plaintiffs,  and  to  vest  a  complete  title  in  the  bankrupts  and 
their  representatives.  .  .  .  As  soon  as  the  notice  was  given,  the  prop- 
erty returned  to  the  plaintiffs^  and  they  were  entitled  to  maintain  tro- 
ver, not  only  against  the  carriers,  but  against  the  assignees  of  the 

»  Ellis  V.  Hunt,  3  T.  R.  467 ;  Tooke  v.        «  1  Aik.  250. 
HoUingworth,  5  T.  R.  226;  Scott  v.  Pettit,  3        >  7  Taunt.  168 ;  2  Manh.  457. 
B.  &  P.  469 ;  Inglis  v.  Usherwood,  1  East, 
515. 
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bankrupts,  or  any  other  person."  So  far  as  the  dictum  is  concerned, 
that  the  effect  of  the  stoppage  was  to  revest  the  property^  the  law  is 
now  otherwise  ;  ^  but  that  it  revests  the  possession^  so  as  to  restore  to 
the  vendor  his  lien,  is  undoubted. 

In  Bohtlingk  v.  Inglis,^  a  demand  for  the  goods  made  by  the  ven- 
dor's agent  on  the  master  of  the  ship,  was  held  a  sufficient  stoppage ; 
and  in  Ex  parte  Walker  and  Woodbridge,^  it  was  decided  that  an  entry 
of  the  goods  at  the  Custom  House  by  the  vendor,  on  the  arrival  of  the 
vessel,  in  order  to  pay  the  duties,  was  a  valid  stoppage,  as  against  the 
assignees  of  the  bankrupt  purchaser,  who  afterwards  got  forcible  pos- 
session of  the  goods  when  landed. 

In  Northey  v.  Field,*  wine  bought  by  the  bankrupt  was  landed  from 
the  vessel  and  put  in  the  King's  cellars,  according  to  the  excise  law, 
where  it  was  to  remain  until  the  owner  paid  duty  and  charges ;  but  if 
not  paid  within  three  months,  then  to  be  sold,  and  the  excess  of  the 
proceeds,  after  payment  of  duty  and  charges,  to  be  paid  to  the  owner. 
The  assignees  petitioned  to  have  the  wine,  and  it  was  also  claimed  by 
the  vendor's  agent  while  in  the  King's  cellar,  but  it  was  sold  at  the 
end  of  the  three  months  under  the  law.  Lord  Kenyon  held,  that  the 
claim  made  by  the  vendor  was  a  good  stoppage  in  transitu^  the  wine 
being  quasi  in  custodid  legis,^ 

§  860.  The  notice  of  the  stoppage  must  be  given  to  the  person  in 
possession  of  the  goods,  or  if  to  his  employer,  then  under  such  circum- 
stances and  at  such  time  as  to  give  the  employer  opportunity  by  using 
reasonable  diligence  to  send  the  necessary  orders  to  his  servant.  In 
Whitehead  r.  Anderson,*  the  vendor  attempted  to  eflfect  a  stoppage  of 
a  cargo  of  timber  while  on  its  voyage  from  Quebec  to  Port  Fleetwood, 
in  Lancashire,  by  giving  notice  to  the  ship-owner  in  Montrose,  who 
thereupon  sent  a  letter  to  await  his  captain's  arrival  at  Fleetwoods 
Parke,  B.,  delivering  the  judgment,  said :  "  The  next  question  is 
whether  the  notice  to  the  ship-owner,  living  at  Montrose,  is  such  a 
[valid]  stoppage  of  the  cargo,  then  being  on  the  high  seas,  on  its  pas- 
sage to  Fleetwood.  We  think  it  was  not ;  for  to  make  a  notice  effec- 
tive as  a  stoppage  in  transitu^  it  must  be  given  to  the  person  who  has 
the  immediate  custody  of  the  goods :  or  if  given  to  the  principal,  whose 
servant  has  the  custody,  it  must  be  given,  as  it  was  in  the  case  of  Litt 
V.  Cowley,  at  such  a  time  and  under  such  circumstances  that  the  prin- 
cipal, by  the  exercise  of  reasonable  diligence,  may  communicate  it  to 
his  servant  in  time  to  prevent  the  delivery  to  the  consignee ;  and  to 
hold  that  a  notice  to  a  principal  at  a  distance  is  sufficient  to  revest  the 
property  in  the  unpaid  vendor,  and  render  the  principal  liable  in  trover 

1  Post,  Sect.  y.  «  See  Nix  ».  Olive,  Abbotl  on  Ship.  (I2th 

2  3  East,  397.  ed.)  424. 

s  Cited  in  Cooke's  Bankrapt  Law,  402.  «  9  M.  &  W.  61S. 

«  2  Esp.  613. 
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for  a  subsequent  delivery  by  his  servants  to  the  vendee,  when  it  was 
impossible  from  the  distance  and  want  of  means  of  communication  to 
prevent  that  delivery,  would  be  the  height  of  injustice.  The  only 
duty  that  can  be  imposed  on  the  absent  principal  is  to  use  reasonable 
diligence  to  prevent  the  delivery,  and  in  the  present  case  such  dili- 
gence was  used." 

§  860  a.  In  his  judgment  in  Ex  parte  Falk  ^  Bramwell,  L.  J.,  ex- 
pressed doubt  as  to  whether  it  is  the  ship-owner's  duty  to  commani- 
cate  to  the  master  of  the  ship  the  vendor's  notice  to  stop  goods  in 
transitu.  And  James,  L.  J.,  referring  to  Whitehead  v.  Andeison, 
said,  in  the  course  of  the  argument :  ^^  That  is  not  a  judicial  decision 
that  any  such  duty  is  imposed  on  the  ship-owner :  it  is  only  a  decision 
that,  at  the  most,  he  could  be  under  no  further  obligation." 

Lord  Blackburn,  however,  in  his  opinion  in  the  same  ease  in  the 
House  of  Lords,^  dissents  from  this  view,  and  states  his  own  view  to 
be  that  the  ship-owner,  who  receives  a  notice  to  stop  goods,  is  under 
an  obligation  to  forward  it,  if  he  can,  with  reasonable  diligence,  to 
the  ship's  master ;  but  that,  provided  he  use  reasonable  diligence,  he 
will  be  excused  in  the  event  of  the  master  having  delivered  the  goods 
before  the  arrival  of  the  notice. 

It  has  been  held  that  the  unpaid  vendor  may  effectually  exercise 
his  right  of  stoppage  by  demanding  the  bills  of  lading  from  the  ship- 
owner when  the  latter  has  retained  them  in  his  possession  as  security 
for  the  unpaid  freight.* 

§  861.  The  mode  of  exercising  the  right  of  stoppage  underwent 
careful  investigation  in  the  Admiralty  Court  in  the  case  of  The  Ti- 
gress.*    It  was  there  determined  by^Dr.  Lushington  :  — 

First.  That  a  vendor's  notice  to  stop  made  it  the  duty  of  the  mas- 
ter of  the  vessel  to  refuse  delivery  to  the  vendee  to  whom  a  bill  of 
lading  had  been  endorsed,  and  was  sufficient  without  auy  representa- 
tion that  the  bill  of  lading  had  not  been  transferred  by  the  vendee. 

Secondly.  That  the  master's  refusal  to  acquiesce  in  the  vendor's 
claim  of  stoppage  was  a  breach  of  duty^  giving  jurisdiction  to  the  Ad- 
miralty Court. 

Thirdly.  That  the  vendor's  right- included  the  right  of  demandmg 
delivery  to  himself y  and  that  the  carrier  has  no  right  to  say  that  he 
will  retain  the  goods  for  delivery  to  the  true  owner,  after  the  conflict- 
ing claims  have  been  settled. 

Fourthly.  That  the  stoppage  is  at  the  vendor's  peril,  and  it  is  in- 
cumbent on  the  master  to  give  effect  to  a  claim  as  soon  as  he  is  satis- 
fied that  it  is  made  by  the  vendor,  unless  he  is  aware  of  a  legal  defeas- 
ance of  the  vendor's  claim  ;  but  it  is  not  a  matter  ordinarily  within  his 

1  14  Ch.  D.  446,  C.  A.  at  p.  455.  »  Ex  parte  Watson,  5  Ch.  D.  35,  C.  A. 

^  7  App.   Cas.   at  p.  585.     Reported  sub        «  B.  &  L.  dS ;  32  L.  J.  Adm.  97. 
nom,  Kemp  v.  Falk. 
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cognisance,  whether  or  not  the  buyer  has  endorsed  over  a  bill  of  lading 
to  a  third  person. 

Fifthly,  That  if  bills  of  lading  are  presented  to  the  master  by  two 
different  holders,  "  he  is  not  concerned  to  examine  the  best  right  in  the 
different  bills ;  all  he  has  to  do  is  to  deliver  upon  one  of  the  bills." 

This  last  pftoposition  was  said  by  the  learned  judge  to  be  unneces- 
sary to  the  decision.  It  was  stated  on  the  authority  of  Fearon  v. 
Bowers,  reported  in  the  notes  to  Lickbarrow  v,  Mason,^  but  is  very 
doubtful  law  ;  for  it  is  well  settled  that  a  bailee  delivers  at  his  peril, 
that  he  is  bound  to  decide  between  conflicting  claimants  to  goods  in 
his  possession,  that  he  is  liable  in  trover  if  he  delivers  to  the  wrong 
person,  and  that  his  only  mode  of  protecting  himself  is  to  take  an 
indemnity,  and  if  "that  be  refused,  to  bring  an  action  of  interpleader.* 
This  was  clearly  the  opinion  of  Lord  Blackburn,  for  in  the  Treatise 
on  Sales  he  adverts  to  it  as  unquestionable  law,  in  these  words : 
**A8  the  carrier  obeys  the  stoppage  in  transitu  at  his  perils  if  the 
consignee  be  in  fact  solvent,  it  would  seem  no  unreasonable  rule  to 
require  that,  at  the  time  the  consignee  was  refused  the  goods,  he 
should  have  evidenced  his  insolvency  by  some  overt  act."'  In  the 
opinion  delivered  in  "  The  Tigress,"  this  suggestion  is  rejected,  the 
judge  saying  distinctly,  that  the  proof  of  the  conditions  on  which  the 
vendor's  rights  depend  would  always  be  difficult,  often  impossible,  at 
the  time  of  their  exercise ;  "  for  instance,  whether  the  vendee  is  insol- 
vent  may  not  transpire  till  afterwards,  when  the  bill  of  exchange  given 
for  the  goods  becomes  due ;  for  it  is,  as  I  conceive,  clear  law,  that  the 
right  to  stop  does  not  require  the  vendee  to  have  been  found  insol- 
vent." And  see  the  decision  of  the  House  of  Lords  in  Meyerstein  v. 
Barber,  as  stated  ante^  p.  770. 

The  proposition  was  very  fully  discussed  in  the  important  case  of 
Glyn  V.  The  East  and  West  India  Dock  Company.*  The  action  was 
for  conversion  of  a  cargo  of  sugar.  The  goods  in  question  had  been 
consigned  to  Cottam  &  Co.  The  shipmaster  signed  a  set  of  three  bills 
of  lading,  marked  "first,"  "second,"  and  "third"  respectively,  by 
which  the  goods  were  deliverable  to  "  Cottam  &  Co.,  or  their  assigns, 
freight  payable  in  London,  one  of  the  bills  being  accomplished,  the 
others  to  stand  void."  During  the  voyage  Cottam  &  Co.  indorsed  the 
bill  of  lading  marked  "  first "  to  the  plaintiffs,  who  were  a  firm  of  bank- 
ers, as  security  for  an  advance.  The  plaintiffs  had  not  inquired  for,  nor 
obtained,  the  other  two  copies  of  the  set.     Upon  the  arrival  of  the 

1  1  H.  BL  364  ;  I  Sm.  L.C.  at  p.  782,  ed.  the  High  Court,  without  waiting  for  legal  pro< 
1879.  ceedings  to  be  taken  against  him.    Wil>oa'8 

2  Wilson  17.  Anderton,  1  B.  &  Ad.  450;  Jud.  Acta,  Ord.  I.  r.  2,  notegp.  181,  ed.  1882. 
Batnt  V.  Hartley,  L.  R.  7  Q.  B.  594.  Under  8  p.  266.  See,  also,  Abbott  on  Shipping, 
the  Judicature  Acts  any  person  may,  it  would  Part  3,  Chap.  9,  sect.  25,  ed.  1827. 

seem,  after  notice  of  conflicting  claims,  bring        «  7  A  pp.  Cas.  591,  atiirming  S.  C.  6  Q.  B. 
an  action  of  interpleader  in  any  division  of    D.  475,  C.  A.,  reversing  S.  C.  5  Q.  B.  D.  129. 
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ship  in  London,  the  goods  were  landed  and  placed  in  the  custody  of  the 
defendants,  a  dock  company,  the  master  lodging  with  them  a  notice 
under  the  provisions  of  the  G8th  section  of  the  Merchant  Shipping  Act, 
1862,  to  detain  tlie  cargo  until  the  freight  should  be  paid.  Cottam 
&  Co."  then  produced  to  the  defendants  the  bill  of  lading  marked 
*^  second  "  unindorsed,  and  the  defendants  entered  Cottam  &  Co.  in 
their  books  as  proprietors  of  the  goods.  Tlie  stop  for  freight  being 
afterwards  removed,  the  defendants  bond  fide^  and  without  notice  or 
knowledge  of  the  plaintiffs'  claim,  delivered  the  goods  to  other  persons 
upon  delivery  orders  signed  by  Cottam  &  Co.  Upon  these  facts. 
Field,  J.,  sitting  without  a  jury,  held  the  defendants  liable.  He  re- 
frained from  deciding  whether  the  master  could  have  been  exonerated 
by  a  delivery  of  the  goods  to  the  person  who  first  presented  a  bill 
of  lading ;  but  he  held  that  the  defendants  were  not,  by  receiving  the 
goods,  subject  to  the  stop  for  freight,  placed  in  the  same  position 
as  the  master,  and  entitled  to  his  rights,  and  that,  by  delivering  the 
goods  on  the  order  of  Cottam  &  Co.,  they  had  acted  in  a  character  be- 
yond that  of  mere  warehousemen,  and  were  guilty  of  a  conversion. 
The  majority  of  the  Court  of  Appeal  reversed  this  decision,  upon  the 
ground  that  the  defendants  had  disposed  of  the  goods  according  to  the 
terms  on  which  they  had  received  them,  having  no  notice  of  any  claim, 
title,  or  right  other  than  that  of  the  person  from  whom  they  received 
them,  and  could  not,  therefore,  be  held  guilty  of  a  conversion. 

Bramwell,  L.  J.'s,  view  was  in  favour  of  the  non-liability  of  the 
master,  on  the  authority  of  Fearon  v.  Bowers,  and  on  the  ground  that 
it  was  the  undoubted  practice  to  deliver  without  inquiry  to  one  who 
produces  a  bill  of  lading  (page  492). 

Bagnrallay,  L.  J.,  hesitated  to  apply  the  rule  laid  down  in  Fearon 
t^.  Bowers  to  its  full  extent,  and  preferred  to  adopt  the  more  guarded 
suggestion  of  Lord  Westbury  in  Meyeratein  v.  Barber,^  that  the  ship- 
owner, who  18  in  ignorance  qf  any  previous  dealing  with  the  bill  of 
lading^  may  be  justified  in  delivering  the  goods  to  the  party  present- 
ing one  part  of  the  set  (p.  504). 

Brett,  L.  J.,  in  a  dissentient  opinion,  maintained  the  view  that  the 
master  delivers  at  his  peril.  He  differed  from  the  dicta  of  Dr.  Lush- 
ington  in  "  The  Tigress,"  and  of  Lord  Loughborough  in  Lickbarrow 
V,  Mason,  and  declined  to  follow  the  decision  in  Fearon  v.  Bowers, 
even  with  the  limitation  suggested  by  Lord  Westbury  in  Meyerstein 
V,  Barber. 

The  case  was  taken  on  appeal  to  the  House  of  Lords,  who  affirmed 
the  decision  of  the  Court  of  Appeal.^  The  ratio  decidendi  of  their 
judgment,  as  expressed  in  the  opinion  of  Lord  Blackburn,  to  which 
all  the  other  lords  expressed  their  adhesion,  is,  that  the  master  is  ez- 

»  L.  R.  4  H.  L.  at  p.  336,  aiite,  p.  770.  «  7  App.  Cm.  591, 
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cused  for  deliyering  goods  according  to  his  contract  to  the  person  ap- 
pearing to  be  the  assign  of  the  bill  of  lading  which  is  first  produced  to 
him,  no  matter  which  part  it  is,  90  long  as  he  has  no  notice  or  knowl- 
edge of  any  dealing  with  either  of  the  other  two  parts  ;  and  that  the 
defendants  were  for  this  purpose  in  the  same  position  as  the  master. 
In  the  case  under  consideration,  the  master  had  received  no  notice, 
and  it  was  therefore  unnecessary  to  decide  what  his  duty  would  be  in 
such  an  event;  but  Lord  Blackburn,  in  the  course bf  his  opinion,  takes 
occasion  to  say :  ^^  Where  the  master  has  notice,  or  probably  even 
knowledge  of  the  other  endorsement,  I  think  he  must  deliver  at  his 
peril  to  the  rightful  owner,  or  interplead.  Their  lordships,  therefore, 
adopted  the  view  taken  by  Baggallay,  L.  J.,  in  the  Court  of  Appeal, 
and  by  Lord  Westbury  in  Meyerstein  v.  Barber,  and  affirmed  the 
authority  of  Fearon  v.  Bowers  only  to  that  extent. 

The  stoppage  to  be  effectual  must  be  on  behalf  of  the  vendor,  in  the 
assertion  of  his  rights  as  paramount  to  the  rights  of  the  buyer.^ 

SECTION  V.  —  HOW  MAY  IT  BE  DEFEATED  ? 

§  862.  The  vendor's  right  of  stoppage  in  transitu  is  defeasible  in 
one  way  only,  and  that  is  when  the  goods  are  represented  by  a  bill  of 
lading  or  other  document  of  title,^  and  when  the  vendee,  being  in  pos- 
session of  such  document  of  title  with  the  vendor^s  assent,  transfers  it 
to  a  third  person,  who  bond  fide  gives  value  for  it.^ 

§  863.  The  Bills  of  Lading  Act,  18  &  19  Vict.  c.  Ill  (referred  to, 
ante^  p.  762),  and  the  Factors'  Acts  (ante^  pp.  758  et  seq.^^  have 
largely  extended  the  effects  of  these  mercantile  instruments,  and  the 
rights  of  the  holders  of  them.  By  the  common  law,  as  established  in 
Lickbarrow  v.  Mason,^  and  the  numberless  cases  since  decided  on  the 
authority  of  that,  celebrated  case,  the  right  to  stop  in  transitu  was 
defeasible  by  the  transfer  of  the  bill  of  lading  to  a  bond  fide  endorsee : 
but  if  the  endorsement  was  by  a  factor  or  consignee,  it  was  only  valid 
in  case  of  sale,  not  of  pledge  ;  and  even  when  by  the  vendor  himself, 
the  transfer  operated  as  a  conveyance  of  the  property  in  the  goods, 
but  not  as  an  assignment  of  the  contract^  so  that  the  endorsee  was  not 
empowered  to  bring  suit  on  the  bill  of  lading.^  But  now,  by  the  effect 
of  the  Factors'  Acts,  the  endorsement  of  a  bill  of  lading  by  factors  or 
consignees,  entrusted  with  it  as  agents  of  the  owners,  is  as  effective  as 
that  of  the  vendor  would  be  in  giving  validity  to  "  any  contract  or 
agreement  by  way  of  pledge,  lien,  or  security  bond  fide  made  by  any 

1  Siffkin  V.  Wraj,  6  East,  371 ;  Mills  t>.  bill  of  lading,  ha9  no  effect  on  the  vendor's 
Ball,  2  B.  &  P.  457.  right  of  stoppage.     Ex  parte  Golding  Davis 

2  See  the  5th  section  of  the  Factors'  Act,  &  Co.  13  Ch.  D.  628,  C.  A.,  post,  p.  810. 
1877,  ante,  p.  761.  *  I  Sin.  L  C.  753,  ed.  1879. 

s  It  would  seem  that  the  mere  endorse-        ^  Thompson  v.  Dominy,  14  M.  &  W.  403 ; 
ment,  nnaccompanied  by  a  transfer  of  the     Howard  v.  Shepherd,  9  C.  B.  296. 
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person  with  such  agent  so  entrusted  as  aforesaid,  as  well  for  any  origi- 
nal loan,  advance,  or  payment  made  upon  the  security  of  such  goods 
or  documents,  including  bills  of  lading,  as  also  for  any  further  or  con- 
tinuing advance  in  respect  thereof,  and  such  contract  or  agreement 
shall  be  binding  upon  and  good  against  the  owner  of  such  goods^  and 
all  other  persons  interested  therein,  notwithstanding  the  person  claim- 
ing such  pledge  or  lien  may  have  had  notice  that  the  person  with 
whom  such  contract  or  agreement  is  made  is  only  an  agent."  So  that 
as  regards  the  effect  of  the  transfer  of  the  bill  of  lading,  it  now  makes 
no  difference  whether  the  consignor  was  vendor,  or  merely  consigning 
goods  for  sale,  his  right  of  stoppage  will  be  defeated  by  the  assignment 
of  the  bill  of  lading,  even  to  a  person  not  a  vendee,  but  from  whom 
money  has  been  borrowed  on  the  faith  of  it.  And  by  the  Bills  of 
Lading  Act,  all  rights  of  action  and  liabilities  upon  the  bill  of  lading 
are  to  vest  in  and  bind  the  consignee  or  endorsee^  to  wham  the  property 
in  the  goods  shall  pass. 

For  decisions  upon  the  legal  effect  of  the  words  just  quoted  in  ital- 
ics, reference  may  be  made  to  the  cases  quoted  in  the  note.^ 

And  by  the  recent  Act  to  amend  the  Factors'  Acts  C40  &  41  Vict, 
c.  39,  s.  5,  ante^  p.  758),  the  doctrine  has  been  extended  so  as  to  in- 
clude not  only  bills  of  lading,  but  all  documents  of  title,  that  is^  it  is 
submitted,  documents  of  title  as  defined  by  the  previous  Factors'  Act 
(6  &  6  Vict.  c.  39,  8.  4).2 

§  864.  It  is  not  within  the  province  of  this  treatise  to  examine  the 
general  law  in  relation  to  bills  of  lading,  for  which  the  authorities  are 
collected  in  the  notes  to  Lickbarrow  v.  Mason,^  but  only  the  effect  of 
transferring  these  documents  in  defeating  the  right  of  stoppage. 

The  first  point  to  be  noticed  is,  that  a  bill  of  lading  is  not  nc^gota- 
able  in  the  same  sense  as  a  bill  of  exchange,  and  that  therefore  the 
mere  honest  possession  of  a  bill  of  lading  endorsed  in  blank,  or  in 
which  the  goods  are  made  deliverable  to  the  bearer,  is  not  such  a  title 
to  the  goods  as  the  like  possession  of  a  bill  of  exchange  would  be  to 
the  money  promised  to  be  paid  by  the  acceptor.  The  endorsement  of 
a  bill  of  lading  gives  no  better  right  to  the  goods  than  the  endorser  him- 
self had  (except  in  cases  where  an  agent  emtrusted  with  it  may  trans- 
fer it  to  a  bond  fide  holder  under  the  Factors'  Acts),  so  that  if  the 

^  Fox  V.  Nott,  6  H.  &  N.  630 ;  The  Figlia  which  the  latter  received  the  goods  from  the 

Mag^iore,  L.  R.  2  A.  &  E.  106 ;  The  Nepo-  master  of  the  ship  in  which  the  goods  Iat, 

ter,  L.  R.  2  A.  &  E.  375  ;  The  Freedom,  L.  were  documents  of  title,  as  equivalent  to  de- 

R.  3  P.  C.  694;   Dracachi  v.  The  Anglo-  livery  orders;  but  the  suggestion  was  r?pn- 

Egyptian  Navigation  Co.  L.  R.  S  C.  P.  690;  dialed  by  Lord  Blackburn  (at  p.  584  of  tbe 

Short  V.  Simpson,  L.  R.  1  C.  P.  248,  2^2.  report).    This,   so  far  as   the  editors   are 

*^  In  the  very  recent  case  of  Kemp  v.  Falk,  aware,  is  the  only  reported  decision  in  which 

7  App.  Ca^.  573,  post,  p.  810,  it  was  argued  the  5th  section  of  the  Factors'  Act,  1877,  has 

that  cash  receipts  given  by  vendees  to  their  been  notired. 

sub-purchasers,  upon    the    presentation    of  ^1  Sm.  L.  C.  753,  ed.  1879. 
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owner  should  lose  or  have  stolen  from  him  a  bill  of  laditig  endorsed  in 
blank,  the  finder  or  the  thief  could  confer  no  title  upon  an  innocent 
third  person.^ 

As  to  what  constitutes  "  an  agent  entrusted  with  and  in  possession 
of  a  bill  of  lading  or  other  document  of  title  "  within  the  meaning  of 
the  Factors'  Acts,  see  ante^  pp.  17  et  aeq.  It  had  been  held,  previous 
to  the  Act  of  1877,  that  a  vendor  left  by  his  vendee  in  possession  of 
the  documents  of  title  was  not  "  an  agent  entrusted  '*  within  the  mean- 
ing of  the  earlier  Acts.^ 

But  the  title  of  bond  fide  third  persons  will  prevail  against  the  ven- 
dor who  has  actually  transferred  the  bill  of  lading  to  the  vendee,  al- 
though he  may  have  been  induced  by  the  vendee's  fraud  to  do  so,^ 
because,  as  we  have  seen,*  a  transfer  obtained  by  fraud  is  only  void- 
able, not  void. 

In  Dracachi  v.  The  Anglo-Egyptian  Navigation  Company,^  the 
plaintiff  proved  that  the  consignor  had  endorsed  the  bill  of  lading  to 
A.,  and  that  A.  had  endorsed  it  to  the  plaintiff  for  value,  so  as  to  pass 
the  property ;  and  it  was  objected  by  defendant  that  there  was  no 
proof  that  the  first  endorsement  was  for  value  so  as  to  pass  the  prop- 
erty under  the  1st  section  of  the  Bills  of  Lading  Act;  but  the  Court 
held  that  the  transfer  by  the  consignor  was  strong  primd  facie  evidence 
that  the  property  had  passed,  sufficient  to  justify  the  jury  in  finding 
that  the  property  in  the  goods  was  in  the  plaintiff. 

§  865.  If  the  consignor  or  vendor  transfers  the  bill  of  lading  as  se- 
curity for  advances,  and  the  bill  of  lading  is  then  transferred  back  on 
the  repayment  of  the  advances,  the  rights  of  the  original  consignor  or 
vendor  return  to  him,  and  he  is  remitted  to  all  his  remedies  under  the 
original  contract.^ 

But  the  vendor's  rights  of  stoppage  in  transitu  may  be  defeated  in 
part  only,  for  the  bill  of  lading  may  be  transferred  as  a  pledge  or 
security  for  the  debt,  and  then  in  general  the  property  in  the  goods 
remains  in  the  vendee ;  but  even  if  by  agreement  the  property  in  the 
goods  has  been  assigned  as  well  as  the  possession^  it  is  only  a  special 
property  that  is  thus  transferred,  and  the  general  property  remains  in 
the  vendee.  On  these  grounds,  therefore,  the  vendor's  right  of  stop- 
page will  remain  so  far  as  to  entitle  him  to  any  surplus  proceeds  after 
satisfying  the  creditor  to  whom  the  bill  of  lading  was  transferred  as 
security;  and  the- vendor  will  have  the  further  equitable  right  of  insist- 
ing on  marshalling  the  assets^  that  is  to  say,  of  forcing  the  creditor  to 
exhaust  any  other  securities  held  by  him  towards  satisfying  his  claim 
before  proceeding  on  the  goods  of  the  unpaid  vendor.^ 

1  Gumey  v.  Behrend,  3  E.  &  B.  622 ;  23        «  1  Pease  v.  Gloahec,  L.  R.  1  P.  C.  219. 
L.  J.  Q.  B.  265 ;  and  see  Coventry  v.  Glad-         *  Ante^  pp.  366,  et  seq, 
atone,  6  Eq.  44  ;  Blackburn  on  Sale,  p.  279,         «  L.  R.  3  C.  P.  190 ;  37  L.  J.  C.  P.  71. 
and  cases  there  cited.  ^  Short  v.  Simpson,  L.  R.  1  C.  P.  248 ;  35 

*  Johnson  v.  Credit    Lyonnais   Co.,    and  L.  J.  C.  P.  147. 
Johnson  v.  Blumenthal,  3  C.  P.  D.  32,  C.  A.        '  In  re  Westzinthus,  6  B.  &  Ad.  817 ; 
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§  865  a.  In  Ex  parte  Golding  Davis  and  Company,^  the  principle 
that,  where  there  has  been  a  pledge  of  the  goods  by  the  purchaser, 
the  vendor  may  still  render  his  right  of  stoppage  effectual,  so  far  as  he 
does  not  thereby  interfere  with  the  special  property  of  the  pledgee 
in  them,  was  applied  to  the  case  of  a  sab-sale  of  the  goods  by  the  orig- 
inal purchasers  during  the  continuance  of  the  transit.  The  purchasers 
had  entered  into  a  contract  to  re-sell  the  goods,  and  the  bill  of  lading 
had  been  made  out  in  the  name  of,  hut  not  tranxftrred  to^  the  sab- 
purchasers.  The  transit  indicated  by  the  contract  between  the  orig- 
inal vendors  and  their  vendees  had  not  ceased  at  the  time  when  the 
vendors  gave  notice  of  stoppage.  It  was  held,  that  the  vendors  were 
equitably  entitled  to  intercept,  to  the  extent  of  their  own  unpaid  pur- 
chase-money, the  purchase-money  which  was  due  from  the  sub-pur- 
chasers to  the  original  vendees.  Cotton,  L.  J.,  after  laying  down  as  the 
guiding  principle  that  the  vendor  can  exercise  his  right  of  stoppage  \n 
transitUy  so  far  as  he  does  not  thereby  defeat  or  interfere  with  the 
rights  or  interests  of  purchasers  for  value,  continues :  "  Except  so  far 
as  it  is  necessary  to  give  effect  to  interests  which  other  persons  have 
acquired  for  value,  the  vendor  can  exercise  his  right  to  stop  in  transiiti^ 
It  has  been  decided  that  he  can  do  so  when  the  original  purchaser  has 
dealt  with  the  goods  by  way  of  pledge.  Here  we  have  rather  the  con- 
verse of  that  case.  There  has  been  an  absolute  sale  of  the  goods  by  the 
original  purchaser,  but  the  purchase-money  has  not  been  paid.  Can 
the  vendor  make  effectual  his  right  of  stoppage  in  transitu  without 
defeating  in  any  way  the  interest  of  the  sub-purchaser  ?  In  my  opin- 
ion he  can." 

In  Ex  parte  Falk,^  the  facts,  so  far  as  material  to  the  point  nnder 
consideration,  were  as  follows :  The  buyer  of  goods,  which  had  been 
shipped  by  the  seller,  consigned  them  abroad,  and  endorsed  the  bill  of 
lading  to  a  bank  by  way  of  security  for  an  advance.  Afterwards,  and 
before  the  arrival  of  the  ship,  the  consignees  sold  the  goods  "  toamve' 
to  sub-purchasers,  who  paid  their  purchase-money,  but  only  took,  as  it 
afterwards  appeared,^  cash  receipts  in  exchange.  The  buyer  became 
bankrupt,  and  the  unpaid  seller  thereupon  gave  the  ship's  master  no- 
tice to  stop  the  goods  in  transitu.  The  notice  was  effected  after  the 
date  of  the  sub-sales,  but  before  the  goods  had  been  delivered  to  the 
sub-purchasers. 

Spalding  v.  Rudiinj,  6  Beav.  876;  S.  C.  on  ^  14  ch.  D.  446,  C  A.     The  facts  arc 

App.  15  L.  J.  Ch.  374,  and  in  the  note  to  taken  from  the  ag^reed  srateroent  before  the 

Berndtson  v.  Strang,  4  Eq.  486,  and  Kemp  Court  of  Appeal,  as  modified  bj  the  sapple- 

V.  Falk,  7  App.  Cas.  573,  where  the  principle  raentary  statement  laid  before  the  Honsc  of 

established  by  In  re  Westzinthas  and  Spal-  Lords,   7  App.  Cas.  at  p.  574.    The  Etat^ 

ding  V.  Rudin<^  is  approved  and  adopted,  ment  of  facta  bi*fore  the  Court  of  Appeal  wis 

See,  as  to  marshalling  assets  in  equity,  Al-  inaccurate  as  to  the  form  of  the  docamentt 

drich  V.  Cooper,  and  notes,  2  Tud.  L.  C.  in  given    by    the    consignees    to   the  sob-por- 

Eq.  80,  93,  ed.  1877.  chasers. 
1  13  Ch.  D.  628,  C.  A. 
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It  was  held  by  the  Court  of  Appeal,  that,  although  the  seller 
through  the  re-sale  (accompanied  as  they  understood  it  to  be  by  the 
transfer  to  the  sub-purchasers  of  delivery  orders)  ^  had  lost  the  right 
to  stop  the  actual  goods,  yet  that  he  was  entitled  to  intercept,  to  the 
extent  of  his  own  unpaid  purchase- money,  so  much  of  the  sub-pur- 
c^hasers'  purchase-money  as  had  not  reached  the  vendee's  hands  when 
the  notice  to  stop  was  given.  James  and  Baggallay,  L.  J  J.,  rested 
their  judgments  upon  the  authority  of  Ex  parte  Golding  Davis  and 
Company,  but  Bramwell,  L.  J.  (at  page  457  of  the  report),  says:  "  I 
am  not  going  to  shelter  myself  under  the  autliority  of  that  case.  In 
my  opinion  it  was  rightly  decided.  What  difference  is  there  in  prin- 
ciple between  the  case  of  a  man  selling  goods  on  credit  for  500Z.,  and 
their  being  resold  for  600Z.,  and  the  case  of  the  purchaser  pledging  the 
goods  for  6002.  with  a  right  of  sale  by  the  pledgee  ?  •  .  .The  decisions 
in  In  re  Westzinthus,  and  Spalding  v.  Ruding,  seem  to  me  to  be  appli- 
cable both  to  Ex  parte  Golding  Davis  and  Company  and  to  the  present 
case." 

Leave  was  given  to  appeal  to  the  House  of  Lords,^  who  affirmed  the 
decision  of  the  Court  of  Appeal,  but  upon  a  different  ground.  Their 
lordships  pointed  out  as  that  the  true  effect  of  the  sub-sales  was  not  to 
displace  the  right  of  stoppage,  that  right  being  defeated  only  by  the 
absolute  transfer  of  the  bill  of  lading  (or  other  document  of  title)  for 
valuable  consideration,  the  fact  that  sub-sales  had  taken  place  was  an 
immaterial  one :  and  they  held,  therefore,  that  the  right  remained, 
subject  only  to  the  satisfaction  of  the  bank's  claim,  according  to  the 
principle  established  by  In  re  Westzinthus  and  Spalding  v.  Ruding. 

In  this  view  it  was  unnecessary  for  their  lordships  to  express  any 
opinion  as  to  the  correctness  of  the  decision  in  Ex  parte  Golding  Davis 
and  Company.  Lords  Blackburn  and  Watson  (at  pp.  581  and  588) 
distinctly  refrain  from  offering  any  opinion  upon  it,  whilst  Lord  Sel- 
borne  (at  p.  577),  without  expressly  mentioning  the  case,  states  his 
opinion  to  be,  that  there  can  be  no  right  of  stoppage  in  transitu  as 
against  the  purchase-money  payable  by  sub-purchasers  to  their  vendor. 
He  there  says :  ^^  I  assent  entirely  to  the  proposition  that  where  the 
sub^purchasers  get  a  good  title  as  against  the  right  of  stoppage  in 
transitUyiheTQ  can  be  no  stoppage  in  transitu  as  against  the  purchase- 
money  payable  by  them  to  the  vendor ;  at  all  events,  until  I  hear  au- 
thority for  that  proposition,  I  am  bound  to  say  that  it  is  not  consistent 
with  my  idea  of  the  right  of  stoppage  in  transitu  that  it  should  apply 
to  anything  except  to  the  goods  which  are  in  transitu.  But  when  the 
right  exists  as  against  the  goods  which  are  in  transitu^  it  is  manifest 
that  all  other  persons  who  have,  subject  to  that  right,  any  equitable 
interest  in  those  goods  by  way  of  contract  with  the  original  purchaser, 

»  Kemp  I'.  Falk,  7  App  Caa  673. 
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or  otherwise,  may  come  in,  and  if  they  satisfy  the  claim  of  the  seller 
who  has  stopped  the  goods  in  transitu^  they  can  of  course  have  effect 
given  to  their  rights ;  and  I  apprehend  that  a  Court  of  justice,  in  ad- 
ministering the  rights  which  arise  in  actions  of  this  description,  woald 
very  often  find  that  the  rights  of  all  parties  were  properly  given  effect 
to,  if  so  much  of  the  purchase-money  payable  by  the  sub-purchasers 
were  paid  to  the  original  vendor  as  might  be  suflScient  to  discharge  his 
claim  ;  and,  subject  of  course  to  that,  the  other  contracts  would  take 
effect  in  their  order,  and  in  their  priorities." 

And  as  to  the  effect  of  a  sub-sale,  Lord  Blackburn,  at  p.  582,  ex- 
presses the  same  view :  "  No  sale,  even  if  the  sale  had  been  actually 
made  with  payment^  would  put  an  end  to  the  right  of  stoppage  in  tran- 
situ^ unless  there  were  an  endorsement  of  the  bill  of  lading.^  Why 
any  agreement,  unless  it  was  made  in  such  a  way  as  to  pass  the  prop- 
erty in  the  goods  sold,  should  be  supposed  to  put  an  end  to  the  equita- 
ble right  to  stop  them  in  transitu^  I  cannot  understand.  I  am  quite 
clear  that  it  does  not." 

The  view  taken  by  Lord  Selborne,  in  the  passage  above  cited,  is  in 
strong  contrast  with  that  expressed  by  Cotton,  L.  J.,  in  Ex  parte 
Golding  Davis  and  Company,  ante^  p.  810.  Lord  Selborne's  view  is, 
that  where  there  has  been  a  resale  of  goods  during  the  transit,  unac- 
companied by  a  transfer  of  the  hill  of  lading^  the  riglits  of  the  sub- 
purchaser can  only  take  effect  after  those  of  the  unpaid  vendor ;  that 
of  Cotton,  L.  J.,  on  the  other  hand,  being  that  the  unpaid  vendor  can 
only  exercise  his  rights,  subject  to  the  rights  of  the  sub-purchaser,  and 
that  it  would  seem  whether  the  sub-sale  has  or  has  not  been  accom- 
panied by  the  transfer  of  the  bill  of  lading.  It  is  submitted,  that 
while  the  decisioii  in  Ex  parte  Golding  Davis  and  Company  may  be 
supported  on  the  ground  that,  upon  the  sub-sale,  there  was  a  mere 
endorsement  but  no  transfer  of  the  bill  of  lading,  the  dicta  of  Cotton, 
L.  J.,  in  that  case,  and  of  Bramwell,  L.  J.,  in  Ex  parte  Falk,  to  the 
effect  that,  on  an  absolute  sub-sale  of  the  goods,  with  transfer  of  the 
bill  of  lading,  there  may  be  a  right  of  stoppage  as  against  the  pur- 
chase-money due  to  the  vendee,  are  irreconcileable  with  the  general 
principles  of  stoppage  in  transitu.  The  alleged  right  is  stated  to  be 
only  an  extension  of  the  principle  of  In  re  Westzinthus  and  Spal- 
ding v.  Ruding;  but  the  principle  of  those  decisions,  it  is  submitted,  is 
entirely  different,  and  is,  that  where  the  vendee  has  transferred  only 
a  special  property  in  the  goods,  e.  g,  by  pledging  the  bill  of  lading,  it 
is  possible  to  give  effect  to  the  right  of  stoppage  in  transitu^  as  against 
the  general  property^  in  the  goods,  wliich  remains  in  the  vendee.  But 
when  the  vendee  has  resold  the  goods,  and  transferred  the  bill  of  lad- 

1  Lord  Fitzgerald  (at  p.  590)  reserves  his  thongh  the  purchase-money  had  not  reaciMd 
opinion  on  this  point.  In  point  of  fact,  it  the  vendee*8  hands  when  the  notice  to  stop 
appears  that  the  sub- sales  were  for  cashi  al-     was  given. 
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ing,  or  other  document  of  title,  to  the  sub-purchaser,  ex  ht/pothesi  all 
the  property  in  the  goods  has  passed  out  of  the  vendee,  and  nothing 
remains  to  which  the  right  of  stoppage  can  attach. 

§  866.  The  transfer  of  the  bill  of  lading,  in  order  to  affect  the 
vendor's  right  of  stoppage  in  transitu^  must  be,  both  by  the  statute 
and  the  common  law,  to  a  bond  fide  third  person.  This  means,  not 
without  notice  that  the  goods  have  not  been  paid  for,  because  a  man 
may  be  perfectly  honest  in  dealing  for  goods  that  he  knows  not  to 
have  been  paid  for,^  but  without  notice  of  such  circumstances  as  ren- 
der the  bill  of  lading  not  fairly  and  honestly  aasignable?  Thus  in 
Vertue  v.  Jewell,^  where  Lord  EUenborough  held  that  the  vendor  had 
no  right  of  stoppage,  he  said  expressly  that,  if  such  a  right  had  existed 
against  the  consignee,  he  would  have  enforced  it  against  Ayres,  the 
endorsee  of  the  bill  of  lading,  because  Ayres  took  the  assignment  of 
the  bill  of  lading  with  a  knowledge  of  the  insolvency  of  the  consignee. 

On  this  principle  it  was  decided,  by  the  Judicial  Committee  of  the 
Privy  Council  in  Rodger  v.  The  Comptoir  d'Escompte,*  that  the  for- 
bearance or  release  of  an  antecedent  claim  is  not  a  good  consideration 
for  the  transfer  of  a  bill  of  lading  so  as  to  defeat  the  right  of  stop- 
page in  transitu. 

But  in  Leask  v.  Scott,^  the  Court  of  Appeals  dissented  from  this 
decision  of  the  Judicial  Committee.  The  facts  were,  that  the  defend- 
ants had  sold  a  cargo  of  nuts  to  Geen  &  Co.,  who  were  largely  in- 
debted to  the  plaintiff  for  past  advances.  Geen  &  Co.  applied  to  the 
plaintiff  for  a  further  advance,  which  the  plaintiff  consented  to  make 
upon  their  promise  to  cover  their  account  (i.  e.  to  deposit  securities). 
On  Geen  &  Co.'s  undertaking  to  do  so,  the  plaintiff  made  the  ad- 
vance. Some  days  after  Geen  &  Co.,  in  fulfilment  of  their  promise, 
deposited  (among  other  securities)  with  the  plaintiff  the  bill  of  lading 
for  the  cargo  of  nuts  purchased  from  the  defendants.  Geen  &  Co. 
stopped  payn)eut,  and  the  defendants  claimed  the  right  to  stop  the 
nuts  in  transitu.  The  jury  found  at  the  trial  that  the  plaintiff  received 
the  bill  of  lading  fairly  and  honestly.  It  was  contended  on  behalf  of 
the  defendants,  on  the  authority  of  Rodger  v.  The  Comptoir  d'Es- 
corapte,  that  the  equitable  right  of  stoppage  must  prevail  against  a 
legal  title  acquired  by  receiving  the  bill  of  lading  for  a  consideration, 
no  part  of  which  was  given  on  the  faith  of  the  bill  of  lading.  The 
Court  admitted  that  the  ratio  decidendi  of  Rodger  v.  The  Comptoir 
d'Escompte  justified  this  contention,  but  declined  to  adopt  it,  stating 
that  there  was  ^^  not  a  trace  of  such  distinction  between  cases  of  past 
and  present  consideration  to  be  found  in  the  books."     They  held, 

1  Gaming  p.  Brown,  9  East,  506.  «  L.  R.  2  P.  C.  393 ;   and  see  The  Char- 

2  Ibid. ;  Salomons  v.  Nissen,  2  T.  R.  681.       tered  Bank  of  India  v.  Henderson,  L.  R.  5  P. 
*  4  Camp.  31.   See,  also,  Wright  v.  Camp-     C.  501. 

bell,  4  Burr.  2046.  6  2  Q.  B.  D.  376,  C.  A. 
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therefore,  that  the  defendant's  right  of  stoppage  was  defeated  by  the 
transfer  of  the  bill  of  lading  to  the  plaintiff,  who  had  received  it  bond 
fidcy  and  for  valuable  consideration.  The  Court  expressed  a  further 
opinion  that,  from  the  nature  of  the  case,  the  consideration,  although 
past  in  time,  had  practically  a  present  operation  in  ^*  staying  the  hand 
of  the  creditor,"  i.  e,  in  inducing  the  plaintiff  to  forbear  to  enforce 
his  debt. 

SECTION    VI.  —  WHAT    IS    THE    EFFECT    OP   A    STOPPAGE    IN    TRAK- 

SITU. 

§  867.  There  can  no  longer  be  a  reasonable  doubt  that  the  true  na- 
ture and  effect  of  this  remedy  of  the  vendor  is  simply  to  restore  the 
goods  to  his  possession^  so  as  to  enable  him  to  exercise  his  rights  as  an 
unpaid  vendor,  not  to  rescind  the  sale. 

The  point  has  never  been  directly  decided,  because  the  circum- 
stances are  rarely  such  as  to  raise  the  question,  but  if  there  should 
be  a  considerable  advance  in  the  price  of  the  goods  sold,  it  is  obvious 
that  the  subject  would  acquire  a  practical  importance. 

The  series  of  cases  in  which  the  question  has  been  examined  may 
be  found  cited  in  1  Smith's  Leading  Cases,  811,  813;^  and  in  Went- 
worth  V,  Outbwaite,*  where  the  point  was  raised  and  elaborately  ar- 
gued, Parke,  B.,  gave  the  judgment,  in  1842,  in  which  he  declared 
that  in  his  own  opinion  and  that  of  his  brethren,  with  the  exception 
of  Lord  Abinger,  who  dissented,  the  effect  of  the  stoppage  was  "  to 
replace  the  vendor  in  the  same  position  as  if  he  had  not  parted  with 
the  possession,  and  entitle  him  to  hold  the  goods  till  the  price  is  paid 
down." 

In  Martindale  v,  Smith,^  however,  as  we  have  seen,  where  the  point 
was  raised  and  determined  after  consideration  by  the  Queen^s  Bench, 
whether  the  vendor  had  a  right  to  revest  the  property  in  himself  by 
reason  of  the  vendee^s  failure  to  pay  the  price  at  the  appointed  time, 
the  Court  concluded  the  expression  of  a  very  decided  opinion  in  the 
negative  by  the  statement,  "  The  vendor's  right,  therefore,  to  detain 
the  thing  sold  against  the  purchaser  must  be  considered  as  a  right  of 
lien  till  the  price  is  paid,  not  a  right  to  rescind  the  bargain." 

In  Valpy  v.  Oakeley,*  where  the  assignees  of  bankrupts  sued  the 
defendant  in  assumpsit  for  non-delivery  of  goods  bought  by  the  bank- 
rupts, of  which  the  defendant  stopped  delivery  after  the  bankrapts 
had  become  insolvent,  although  he  had  received  from  them  accept- 
ances for  the  price,  the  Court  held  that  when  the  bills  were  dishon- 
oured, the  parties  were  in  the  same  position  as  if  bills  had  never  been 
given  at  all.  It  did  not  hold  the  contract  rescinded,  but  decided  that 
the  assignees  were  entitled  to  recover  the  value  of  the  goods  less  the 

1  Ed.  1879.  »  1  Q.  B.  889. 

a  10  M.  &  W.  436.  4  16  Q.  B.  941 ;  20  L.  J.  Q.  B.  880 
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unpaid  price,  that  is,  merely  nominal  damages  unless  the  market  has 
risen.  And  this  case  was  followed  by  the  same  Court  in  Griffiths  v. 
Perry ,^  in  which,  under  similar  circumstances,  it  was  held,  that  the 
vendor's  right  was  a  right  similar  to  that  of  stoppage  in  transitu 
(that  is  to  say,  that  the  vendor  need  not  go  through  the  idle  form  of 
putting  the  goods  into  a  cart  and  then  taking  them  out,  but  had  the 
right  to  retain  them  by  a  ^aai  stoppage  in  transitu)^  and  the  Court 
gave  to  the  assignees  of  the  bankrupt  nominal  damages  for  the  vendor's 
stoppage  of  the  delivery ;  a  judgment  only  possible  on  the  theory 
that  the  contract  had  not  been  rescinded. 

§  868.  But  the  strongest  ground  for  holding  the  question  to  be  now 
at  rest  is,  that  courts  of  equity  have  assumed  regular  jurisdiction  of 
bills  filed  by  vendors  to  assert  their  rights  of  stoppage  in  transitu^  — 
a  jurisdiction  totally  incompatible  with  the  theory  of  a  rescission  of 
the  contract ;  for  if  the  contract  was  rescinded  there  would  be  no 
privity  in  a  court  of  equity  between  the  parties.  This  was  pointed 
out  by  Lord  Cairns,  in  Schotsman  v.  The  Lancashire  and  Yorkshire 
Railway  Company,^  and  in  that  case  both  his  Lordship  and  Lord 
Chelmsford  declared  that  they  entertained  no  doubt  of  the  jurisdiction 
of  a  court  of  equity,  in  the  case  of  a  bill  filed,  to  enforce  the  vendor's 
right  of  stoppage. 

The  doctrine  of  stoppage  in  transitu^  as  established  in  the  United 
States  since  their  independence,  accords  in  general  with  the  principles 
of  the  law  of  England  on  the  subject.  ^*  The  English  law,"  says 
Chancellor  Kent,^  ^*  on  the  subject  of  this  right,  and  the  class  of  cases 
by  which  it  is  asserted  and  established,  have  been  very  generally  rec- 
ognised and  adopted  in  our  American  Courts."  A  few  of  the  leading 
American  decisions,  in  which  the  English  cases  are  referred  to  by  way 
of  illustration  and  authority,  are  collected  in  the  note.^ 

In  the  United  States  it  has  been  decided  that  the  legal  effect  of  the 
stoppage  in  transitu  is  to  entitle  the  vendor  to  enforce  his  right  to  be 
paid  the  price,  not  to  give  him  the  power  to  rescind  the  sale.^ 

§  868  a.  A  long  time  elapsed  before  the  doctrine  of  stoppage  in 
transitu  was  embodied  in  the  legal  systems  of  those  countries  whose 
jurisprudence  is  based  upon  the  civil  law.  It  was  a  well-known  rule 
of  the  civil  law  that,  on  a  sale  of  goods  for  ready  money,  the  property 

1  1  E.  &  £.  680 ;  28  L.  J.  Q.  B.  204.  See,  Bigelow,  29  Mass.  306 ;  Newhall  v,  Vargas, 

alfio,  per  Lord  Blackbarn  in  Kemp  v.  Falk,  7  13  Maine,  93 ;  S.  C.  15  Maine,  314  ;  Bell  v* 

App.  Cas.  at  p.  581.    "It  is  pretty  well  set-  Moss,  5  Wharton  (Penn.),  189  ;  G  out  v.  Hill> 

tied  now  that  a  stoppage  in  transitu  wonld  70  Mass.  301 ;  Reynolds  v.  Boston  and  Maine 

not  have  rescinded  the  contract.''  Railway,  43  New  Hampshire,  580 ;  Seymour 

3  2  Oh.  332.  V.  Newton,  105  Mass.  272 ;  Mubr  v.  Boston 

»  2  Kent,  543,  ed.  1873.  and  Albany  Railroad  Co.  106  Mass.  67. 

*  Ludlow  V.  Bowne,  I  Johnson,  at  p.  15 ;  ^  Cross  v.  O'Donnell,  44  N.  Y.  661 ;  New- 

The  St.  Jose  Indiano,  1  Whcaton,  at  p.  210 ;  hall  v.  Vargas,  ubi  Bupra, 
Stnbbs  V,  Lund,  7  Mass.  453;  Rowley  v. 
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in  them  did  not  pass  to  the  buyer,  even  after  delivery,  until  he  had 
paid  or  had  given  security  for  the  price.^  The  unpaid  and  unsecured 
vendor  might  pursue  and  retake  the  goods  as  his  own  property  out  of 
the  possession  of  the  buyer,  or  even  of  third  persons  who  had  bond  fide 
given  value  for  them.  And  even  where  the  sale  was  on  credit  (and 
credit  was  never  presumed),  although  the  property  in  the  goods  passed 
to  the  buyer  from  the  time  of  delivery,  the  seller  might  still,  by  the 
aid  of  a  pra3torian  action,  establish  a  preferable  claim  over  them  so 
long  as  they  remained  in  the  buyer's  possession,  although,  having  once 
lost  his  real  right,  he  had  no  remedy  against  third  persons  who  had,  in 
the  mean  time,  bond  fide  given  value  for  them. 

These  rules  became  established  in  France,  Spain,  Italy,  Germany, 
Holland,  and  in  fact  in  nearly  all  the  states  of  the  Continent.  With 
the  growth  of  commerce,  however,  and  of  credit,  it  was  found  neces- 
sary first  to  modify,  and  then  to  change,  the  established  law  on  this 
subject.  Merchants  were  liable  to  be  deprived  of  goods  for  which 
they  had  paid,  by  some  original  vendor  who  remained  unpaid,  and 
were  exposed  to  ruin  by  giving  credit  on  the  faith  of  a  large  stock-in- 
trade,  which  was  possibly  subject  to  the  latent  but  preferable  claim  of 
those  from  whom  it  had  been  bought.  Hence  it  was  that^  towards  the 
end  of  the  last  and  early  in  the  present  century,  the  right  of  stoppage 
in  transitu  was,  for  reasons  of  mercantile  convenience,  incorporated  in 
the  municipal  codes  of  commercial  states,  and  thenceforward  formed  a 
part  of  the  mercantile  law  of  Europe. 

In  France,  for  example,  the  Code  de  Commerce  ^  in  1807  rejected 
the  old  law  of  revendication^  whereby  the  unpaid  vendor  was  enabled 
to  reclaim  goods  from  the  possession  of  the  buyer  if  they  were  capable 
of  identification,  and  adopted  instead  the  principles  of  the  law  of 
stoppage  in  transitu.     The  right  may  be  exercised:  — 

Istly.  Where  the  goods  have  been  sold,  so  long  as  they  are  still  in 
transit  and  have  not  been  delivered  into  the  bankrupt  purchaser's 
warehouse,  or  into  the  warehouse  of  bis  commission  agent.  They  can- 
not, however,  be  stopped  if,  before  the  end  of  the  transit,  they  have 
been  bond  fide  sold  upon  the  faith  of  the  invoices,  bills  of  lading,  or 
way-bills  (sur  factures,  et  connaissemens  ou  lettres  de  voiture),  signed 
by  the  consignor  of  the  goods.  The  vendor,  if  he  exercises  the  right, 
must  repay  to  the  estate  of  the  bankrupt  any  sums  he  may  have  re- 

^  The  rule  was  as  old  as  the  Twelve  Ta-  1612-13,  1654-57.    The  doctrine  woald  be 

bles,  "  Vcnditn  vero  res  et  traditae  non  alitcr  introduced  into  Holland  with  the  Code  Nt- 

emptori  adquiruntur,   qaam  si   is  venditori  polcon  in  1811 ;  Vanderlinden's  Institntes  of 

pretium  sol  verity  vel  alio  modo  ei  satisfecerit,  Law  of  Holland  (translated  hj  Henry),  lo- 

veluti  expromissore  aut  pig^nore  data     Quod  trod.  p.  xiii.    It  was  adopted  in  Rnssia  bj 

cavelur  quidem  et  lege  XII.  Tabuiarum,  ta-  Imperial  Ukase  in  1781,  quoted  and  relied 

men  recce  dicitnr  et  jure  gentium,  id  est  jure  on  in  luglis  v,  Ushenrood,  1  EUut,  515,  and 

naturaii,  id  effici."    Inst.  ii.  §  41.  Bothlingk  v.  Ingli8,3  East,  381.    See,  also, 

3  Code  de  Commerce,  Nos.  574-579.    See,  the  Code  Civil  Dltalie  (tiadoitpar  GandoIfi|, 

also.  The  Code  NapoMon,  Arts.  1583,  1606,  tit.  6,  cap.  5,  art.  1513. 
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ceived  on  account  of  the  price,  as  well  as  all  advances  actually  made 
by  the  bankrupt  on  account  of  the  freight,  carriage,  commission,  insur- 
ance, or  other  expenses,  and  must  indemnify  the  estate  against  any 
sums  that  may  be  due  for  the  above  objects.^  The  committee  of  the 
bankrupt's  creditors  (les  syndics)  have  the  right  to  demand  delivery 
of  the  goods  on  payment  of  the  price. 

2dly.  Where  the  goods  have  been  consigned  to  the  bankrupt  as 
bailee  (h  titre  de  dep8t),  or  for  sale  on  commission,  they  may  be  re- 
claimed 80  long  as  they  exist  in  specie  (en  nature),  wholly  or  in  part. 
In  this  last  case,  if  the  goods  have  been  sold  by  the  bankrupt,  the  con- 
signor may  intercept  so  much  of  the  price  due  from  the  purchaser  to 
the  bankrupt  as  remains  unpaid  or  unaccounted  for. 

The  right  of  stoppage  in  transitu  was  introduced  into  the  law  of 
Scotland  just  a  century  after  its  recognition  by  the  English  Courts. 
Down  to  the  year  1790  the  doctrine  of  presumptive  fraud,  which  em- 
powered the  unpaid  vendor  to  retake  possession  of  the  goods  if  the 
buyer  became  bankrupt  within  a  period  of  three  days  (intra  triduum) 
after  their  delivery,  seems  to  have  prevailed.  This  right  was  based  on 
the  assumption  that  the  buyer  must  have  secretly  known  of  his  im- 
pending bankruptcy  and  fraudulently  concealed  it  from  the  vendor. 
In  the  year  1790  the  House  of  Lords,  in  deciding  an  appeal  from  the 
Court  of  Session  in  Scotland,^  overthrew  the  doctrine  of  presumptive 
fraud,  and  asserted  that  the  right  of  stoppage  in  transitu  was  conform- 
able to  the  law  of  Scotland.  Since  then  the  doctrine  has  been  estab- 
lished in  Scotland,  and  the  English  decisions  on  the  subject  have  been 
recognised  as  directly  authoritative,  except  in  cases  where  they  are 
traceable  to  principles  peculiar  to  the  law  of  England  and  inconsistent 
with  those  of  the  law  of  Scotland.^ 


AMERICAN  NOTE. 
Stoppage  in  Transitu. 

§§  828-868.  Stoppage  in  transitu  has  been  well  defined  as  being  an  ex- 
tension of  the  right  of  lien  which,  by  the  common  law,  the  vendor  lias  upon 
the  goods  for  the  price,  originally  allowed  in  equity,  and  subsequently  adopted 
as  a  rule  of  law. 

By  a  bargain  and  sale  without  delivery,  the  property  vests  in  the  vendee ; 
bat  where,  by  the  terms  of  sale,  the  price  is  to  be  paid  on  delivery,  the  vendor 
has  a  right  to  retain  the  goods  till  payment  is  made,  and  this  right  is  strictly 

^  This  Eeems  to  assume  that  the  effect  of  The  jud^inent  of  the  House  was  based  on 

the  exercise  of  the  right  is  to  rescind  the  the  opinion  of  Lord  Thurlow. 

sale.  »  See  Bell's  Comnj.  vol.  i.  p.  226,  ed.  1870, 

^  The  noted  case  of  Juifrey  (Stein's  Cred-  and  Brown  on  the  Law  of  Sale  in  Scotland, 

itors)  p.  Allan,  Stewart  &  Co.  3  Paton,  191.  p.  434. 
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a  lien,  a  right  to  detain  and  hold  the  goods  of  another  as  secarity  for  the  pty- 
ment  of  some  debt,  or  performance  of  some  duty.  But  when  the  vendor  and 
▼endee  are  at  some  distance  from  each  other,  and  the  goods  are  on  their  way 
from  the  veodor  to  the  vendee,  or  to  the  place  by  him  appointed  for  their  de- 
livery, if  the  vendee  become  insolvent,  and  the  vendor  can  repossess  himself  of 
the  goods  before  they  have  reached  the  hands  of  the  vendee  or  the  place  of 
destination,  he  has  a  right  so  to  do,  and  thereby  regain  his  lien.  This,  how- 
ever, does  not  rescind  the  contract,  but  only  restores  the  vendor's  lien ;  and  it 
can  only  take  place  when  the  property  has  vested  in  the  vendee.  Rowlej  v. 
Bigelow,  12  Pick.  312.  A  factor,  carrier,  or  agent,  therefore,  having  posses- 
sion of  the  goods,  who  delivers  them  to  the  vendee  after  notice  from  the 
vendor  not  to  do  so  because  of  the  vendee's  insolvency,  is  liable  to  the  vendor 
therefor.  Howatt  v.  Davis,  5  Mnnf.  34 ;  Bloomingdale  r.  Memphis,  Jbc  B.  R. 
Go.  6  Lea,  616 ;  Ascher  v.  The  Grand  Trunk  Railway  Co.  36  Up.  Can.  Q.  B. 
609.  Trover  was  thought  not  to  be  the  proper  form  of  action  by  the  vendor 
in  Childs  v.  Northern  Railway  Co.  25  Up.  Can.  Q.  B.  165,  since  the  title  of  the 
goods  is  in  the  vendee.  Sed  qtuere.  But  if  the  goods  are  taken  out  of  the  pos- 
session of  the  carrier  by  an  attaching  creditor  of  the  vendee,  after  which  the 
consignor  notides  the  carrier  to  stop  the  goods,  it  does  not  thereby  become  the 
carrier's  duty  to  so  notify  the  officer,  and  request  him  not  to  deliver  to  the  con- 
signees. And  the  carrier  is  not,  therefore,  liable  to  the  consignor  for  neglect  to 
give  such  notice.  French  v.  Star  Union  Transportation  Co.  134  Mass.  288. 
This  right  is  so  much  favored  in  law,  that  it  exists  in  full  force  although  credit 
has  been  given  for  the  goods  the  time  of  which  has  not  expired,  and  so  the 
bill  be  not  yet  due.  The  insolvency  of  the  buyer  supersedes  the  fact  of  credit 
Stubbs  t;.  Lund,  7  Mass.  453  ;  Befl  v.  Moss,  5  Whart.  189 ;  Newhall  v.  Var- 
gas, 13  Me.  93 ;  Atkins  v.  Colby,  20  N.  H.  154;  Clapp  v.  Sohmer,  55  Iowa, 
273.  Nor  would  taking  a  time  note  for  the  price  make  any  difference.  Bat 
probably  taking  the  note  of  a  third  person  in  final  payment,  without  any 
guaranty  or  indorsement  of  the  buyer,  would  prevent  the  right,  since  the  goods 
are  thus  fully  paid  for.  Eaton  v.  Cook,  32  Vu  58.  Partial  payment  of  the 
price  does  not  impair  the  right  to  stop  the  whole  for  the  balance  due.  New- 
hall  V,  Vargas,  13  Me.  93.  Nor  partial  delivery  affect  the  right  to  retake  the 
balance  for  the  whole  bill.  Buckley  v.  Furniss,  17  Wend.  504  Ex  parte 
Cooper,  11  Ch.  Div.  68. 

The  term  stoppage  in  transitu  is  sometimes  used,  perhaps  incorrectly,  in  a 
very  different  sense  from  the  above.  Thus,  where  a  debtor  ships  goods  to  hU 
creditor  in  payment  of  a  debt,  and  changes  his  mind  before  the  goods  reach 
the  creditor,  it  is  sometimes  said,  if  he  has  not  notified  the  creditor  of  the  ship- 
ment, that  he  may  countermand  his  order  and  recall  the  goods,  or  send  them 
elsewhere,  and  this  act  has  been  sometimes  called  a  stoppage  in  transitu, 
Walter  v.  Ross,  2  Wash.  C.  C.  283.  Though  he  could  not  exercise  it,  if  he  had 
duly  notified  the  creditor  of  the  shipment,  since  that  would  be  a  final  appro- 
priation of  the  goods.  Clark  r.  Mauran,  3  Paige,  373;  Berly  v.  Taylor,  5 
Hill,  581 ;  Wood  v.  Roach,  1  Yeates,  177.  But  as  this  right  could  be  exer- 
cised, if  at  all,  as  well  when  the  creditor  or  consignee  is  solvent,  as  when 
insolvent,  it  is  obvious  that  it  differs  essentially  from  the  right  discussed  in 
this  chapter. 
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Another  sense  in  which  the  phrase  is  sometimes  used  is  where  the  vendee 
and  vendor  mutually  agree  to  rescind  the  purchase  before  the  goods  arrive,  or 
before  the  rights  of  creditors  or  third  persons  have  intervened,  and  the  vendor, 
in  the  exercise  of  that  right,  ta^es  the  goods,  after  which  creditors  of  the 
vendee  seek  to  attach  them.  This  act  of  the  vendor  is  also  sometimes  termed 
a  stoppage  in  transitu.  But  here  again  the  difference  is  plain,  since  this  may 
be  done,  like  the  last,  whether  the  buyer  be  solvent  or  insolvent,  and  in  both 
cases  the  act  is  done  to  revest  the  entire  title  and  ownership  in  the  vendor,  and 
not  merely  the  possession  or  lien  for  the  price,  as  in  the  proper  case  of  a  stop- 
page  in  transitu.  See  Scholfield  v.  Bell,  14  Mass.  40;  Ash  t;.  Putnam,  1  Hill, 
302 ;  Kahnweiler  v.  Buck,  2  Pearson,  69 ;  Groat  v.  Hill,  4  Gray,  361 ;  Cox 
V,  Burns,  1  Iowa,  64 ;  Sturtev&nt  v.  Orser,  24  N.  Y.  538,  in  which  the  subject 
of  rescission,  and  what  amounts  to  one,  is  carefully  considered.  Mason  v.  Wil- 
son, 43  Ark.  1 72.     But  to  consider  the  subject  in  its  strict  sense  :  — 

1.  Who  may  ezeroise  the  right.  Not  only  may  vendors,  strictly  speak- 
ing, exercise  the  right,  but  oftentimes  those  who  stand  in  the  relation  of  ven- 
dors or  consignors,  may  do  so.  A  factor  or  agent  who  buys  goods  in  his  own 
name  or  on  his  own  credit,  and  ships  them  to  his  principal,  may  exercise  the 
right  of  stoppage  as  a  vendor,  although  he  charges  a  commission  for  doing  the 
business,  or  has  taken  bills  of  exchange  in  his  favor  drawn  by  the  roaster  of  the 
vessel  on  the  consignee.  Newhall  v,  Vargas,  13  Me.  93 ;  Seymour  v.  Newton, 
105  Mass.  275 ;  and  see  Ex  parte  Miles,  15  Q.  B.  Div.  39  (1885).  Any  per- 
son, therefore,  who  has  paid  the  price  of  the  goods  for  the  vendee,  and  taken 
from  him  an  assignment  of  the  bill  of  lading  as  security  for  his  advances,  is  a 
qua^  vendor  and  may  exercise  the  right.  Gossler  v,  Schepeler,  5  Daly,  476, 
citing  Muller  v.  Ponder,  55  N.  Y.  ^2b,  In  Memphis,  <&c.  Railroad  Co.  v. 
Freed,  38  Ark.  614,  it  was  held  that  if  A.  order  goods  of  B.,  and  B.  sends 
the  order  to  C.  with  directions  to  send  the  goods  to  A,  but  to  charge  them  to 
him  (B.)  and  send  the  bill  to  him,  and  C  does  so,  he  cannot  stop  the  goods  on 
the  way  to  A.  because  of  the  insolvency  of  B.,  since  there  is  no  privity  between 
C.  and  A.  and  he  is  not  vendor  to  A.  But  this  seems  inconsistent  with  Ex  parte 
Golding,  13  Ch.  Div.  628.  See  Gwyn  v.  Richmond  &  Danville  B.  R.  Ck>.  85 
N.  C.  429. 

2.  Against  whom  it  may  be  exercised.  All  agree  that  it  can  be  exei^- 
cised  only  against  insolvent  buyers,  wherein  it  differs  from  the  lien  existing 
before  the  transit  commences.  And  by  "  an  insolvent  buyer"  is  meant  one  who 
is  nnable  to  meet  his  liabilities  as  they  mature  in  the  ordinary  course  of  busi- 
ness. A  person  may  be  insolvent,  in  the  legal  acceptation  of  the  term,  al- 
though his  assets  may,  at  a  fair  valuation,  far  exceed  his  liabilities,  and  so 
finally  turn  out.  It  is  not  necessary  that  the  buyer  should  have  applied  for  the 
benefit  of  any  insolvent  law,  or  been  proceeded  against  by  a  creditor  under 
such  law.  Any  overt  act  of  insolvency,  such  as  failure  to  pay  a  debt  due,  is 
sufficient,  even  if  any  such  act  be  necessary.  Indeed,  it  would  seem  that  no 
prior  overt  act  is  necessary,  but  that  the  insolvency  might  be  established  by  a 
comparison  of  the  liabilities  and  assets  of  the  buyer  when  the  right  is  exercised. 
See  Hays  v,  Mouille,  l4  Penn.  St.  48;  Naylor  t;.  Dennie,  8  Pick.  205 ;  Rey- 
nolds V.  Boston,  &c.  R.  R.  Co.  43  N.  H.  580 ;  Secomb  v.  Nutt,  14  B.  Monr. 
324.  It  is  the  fact  of  insolvency,  and  not  the  act,  which  governs.  The  mere 
fact  that  a  creditor  of  the  vendee  has  attached  the  goods  in  transit  would  not 
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alone  be  sufRcient  evidence  of  insolvency  to  warrant  the  vendor  in  stopping 
them.  Gustine  v,  Phillips,  38  Mich.  674.  Bat  judgments  confessed  hj  the 
vendee,  and  executions  levied  on  his  property  before  the  transit  is  ended,  tend 
to  prove  his  insolvency,  and  are  competent  for  that  purpose.  Loeb  v.  Peters, 
63  Ala.  243.  Of  course  evidence  of  the  actual  insolvency  of  the  vendee  is 
always  competent,  even  though  the  price  of  the  goods  stopped  is  not  yet  doe. 
Clapp  v.  Sohmer,  55  Iowa,  273.  For  definitions  of  legal  insolvency, 
Thompson  t;.  Thompson,  4  Cush.  127;  Lee  v.  Kilburn,  3  Gray,  594; 
diet  V.  Schaettle,  12  Ohio  St.  515;  Rogers  v.  Thomas,  20  Conn.  54;  Herrick 
t;.  Borst,  4  Hill,  650;  Chandler  t;.  Fulton,  10  Tex.  2;  Blum  r.  Macks,  21 
La.  An.  268;  Durgy  Cement  Co.  v.  O'Brien,  123  Mass.  13.  If  insolvency 
exist  at  the  time  the  alleged  right  of  stoppage  is  exercised^  it  is  sufficient. 
Neither  is  it  necessary  (notwithstanding  Rogers  v.  Thomas,  20  Conn.  54) 
that  the  insolvency  should  have  first  occurred  after  the  sale,  and  before  tlie 
right  is  set  up.  If  the  insolvency  in  fact  existed  at  the  time  of  the  purchase, 
unknown  to  the  vendor,  and  he  afterwards  discovers  it  before  the  transit  is 
ended,  he  may  lawfully  stop  the  goods.  Benedict  t;.  Schaettle,  12  Ohio  St.  515, 
a  valuable  case;  Loeb  i;.  Peters,  63  Ala.  243;  Reynolds  r.  Boston  &  Maine 
R.  R.  43  N.  H.  589 ;  Gustine  v.  Phillips,  38  Mich.  675 ;  Blum  v.  Marks,  21 
La.  An.  268  ;  O'Brien  v.  Norris,  16  Md.  122 ;  White  v.  Mitchell,  38  Mich.  390; 
Schwabacher  r.  Kane,  13  Mo.  Ap.  126;  Bender  v.  Bowman,  2  Pearson,  517; 
More  V.  Lott,  13  Nev.  380.  Of  course  knowledge  of  a  buyer's  insolvency  at 
the  time  of  sale  (if  such  a  sale  ever  be  made)  would  prevent  any  ri^ht  of 
stoppage  which  might  otherwise  have  existed.  Buckley  r.  Furniss,  15  Wend. 
137;  O'Brien  v.  Norris,  16  Md.  122. 

3.  When  does  the  transit  begin  ?  The  transit  begins,  of  course,  wben 
the  goods  have  so  far  left  the  possession  of  the  vendor  that  he  can  no  longer 
exercise  his  common  law  right  of  "  lien,"  existing  against  every  buyer,  whether 
solvent  or  insolvent.  If  the  right  of  detention  is  exercised  l>efore  that  mo- 
ment, it  is  not  a  right  of  stoppage  in  transitu,  strictly  speaking,  though  tbe 
buyer  be  insolvent,  but  rather  the  right  of  lien,  which  may  be  more  perfect 
perhaps  in  case  the  buyer  has  become  insolvent  than  it  otherwise  would  be ; 
and  it  is  possible  there  may  be  such  a  delivery  as  would  destroy  a  vendor's 
liep  against  a  solvent  buyer,  and  still  allow  the  vendor  to  retain  or  retake 
possession  if  the  buyer  become  insolvent  before  the  transit  commences.  See 
Thompson  v,  Baltimore,  &c.  R.  R.  Co.  28  Md.  396. 

4.  What  does  or  does  not  defeat  the  right  intermediately.  (1.) 
Attachment  or  resale.  (2.)  Transfer  of  bill  of  lading.  (3.)  Intermediate  de- 
livery, or  possession  by  vendee  or  his  agents. 

(1.)  It  is  not  lost  by  an  attachment  or  levy  of  execution  upon  the  goods  in 
transit  by  a  creditor  of  the  vendee,  although  the  officer  take  possession  of  the 
goods.  That  is  the  very  occasion  when  the  vendor  would  need  his  right  tbe 
most,  and  it  is  between  vendors  and  attaching  creditors  that  the  question  most 
frequently  arises.  Nay  lor  r.  Dennie,  8  Pick.  198;  Seymour  ».  Newton,  lOo 
Mass.  275 ;  Cox  v.  Burns,  1  Iowa,  64 ;  Sherman  r.  Rugee,  55  Wise.  346 ; 
Durgy  Cement  and  Umber  Co.  v.  O'Brien,  123  Mass.  14;  Buckley  r.  Fur- 
niss, 15  Wend.  137;  17  lb.  504;  Clark  v.  Lynch,  4  Daly,  83;  Covell  r. 
Hitchcock,  23  Wend.  611  ;  Blackman  i;.  Pierce,  23  Cal.  508 ;  Wood  r.  Yeat- 
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man,  15  B.  Monr.  270;  Rucker  v.  Donovan,  13  Kans.  251  ;  Mississippi  Mills 
V.  Bank,  9  Lea,  3^4.  An  attachment  of  the  goods  in  transit  by  the  vendor 
himself  is  sometimes  considered  as  an  abandonment  of  his  right  of  stopfiaj^e, 
since  that  assumes  that  the  goods  are  the  property  of  tlie  vendee.  But  if 
that  ever  he  so,  it  seems  it  ou<;ht  not  to  be  so  held  where  it  appears  that  the 
attachment  was  made  under  an  erroneous  belief  that  the  right  of  stoppa^^e  was 
gone,  and  the  attachment  is  withdrawn  as  soon  as  the  error  is  discovered,  and 
the  right  of  8toppa<i^e  exercised  before  the  goods  arrive  at  their  destination* 
Fox  v.  Willis,  60  Tex.  373. 

The  right  is  not  lost  bj  a  mere  sale  of  the  goods  by  the  vendee  to  another 
without  the  vendor's  consent,  and  unaccompanied  by  any  actu:U  or  constructive 
possession  by  either.  Holbrook  v.  Vose,  6  Bosw.  77,  where  the  whole  subject 
is  elaborately  examined.  If  delivered  to  such  vendee,  of  course  the  right  is 
gone.  U.  S.  Wind  Engine  Co.  v.  Oliver,  16  Neb.  612.  But  where  the  buyer,  at 
the  time  of  sale,  directed  the  seller  to  ship  the  goods  to  A.  in  his  (the  buyer*s) 
name,  as  consignor,  and  the  seller  did  so,  it  was  held  he  could  not  stop  the  goods 
CD  the  way  to  A.  upon  hearing  of  the  buyer's  failure  ;  for  he  had  consented  to 
a  clear  and  unmistakable  act  of  ownership  by  the  buyer.  Tread  well  v.  Ayd- 
lett,  9  Heisk.  388.  And  see  Eaton  v.  Cook,  32  Vt.  58 ;  Wait  v.  Scolt,  6 
Grant  (Out.),  154.  On  a  similar  principle,  it  was  held  in  Rowley  v.  Bigelow, 
12  Pick.  307,  that  if  goods  be  put  on  board  a  vessel  designated  by  the  vendee, 
not  for  transportation  to  him  nor  to  a  place  designated  by  him,  but  to  be 
shipped  by  said  vessel  from  his  place  of  business  and  residence,  and  in  his 
name,  to  some  third  person,  the  right  of  stoppage  is  gone  when  the  goods  are 
put  on  board  the  vessel ;  citing  Nuble  v,  Adams,  7  Taunt.  59. 

lu  the  recent  case  of  Brindley  v.  The  Cilwyn  Slate  Co.  55  Law  J.  Q.  B.  67 
(1886),  it  was  held  that  although  the  goods  be  shipped  on  board  a  vessel  char- 
tered by  the  veitdee,  to  be  sent  to  him,  and  the  bill  of  lading  makes  them  de- 
liverable to  him  or  his  assignees,  and  not  to  the  vendor  or  his  assigns,  the  ven- 
dor has  still  a  right  to  stop  them  before  reaching  the  port  of  original  destina- 
tion, viz.,  the  buyer's  place  of  business.  See,  also.  Ex  parte  The  Rosevear 
China  Clay  Co.  11  Ch.  Div.  560.  But  the  same  precise  point  had  been  decided 
in  exactly  the  same  way  seventy-five  years  earlier  in  MaRsachusetts.  Stubbs 
V.  Lund,  7  Mass.  453  (1811).  And  see  lisley  v.  Stubbs,  9  Mass.  65.  Bolin  v, 
Hulfnagle,  1  Rawle,  9  (1828),  to  the  contrary,  can  hardly  now  be  considered 
as  law,  though  a  dictum  to  the  same  effect  may  be  found  in  Pegueno  v,  Taylor, 
38  Barb.  375. 

(2.)  Kut  a  bond  jide  sale  for  a  valuable  consideration,  accompanied  with  an 
assignment  and  delivery  of  the  bill  of  lading,  does  defeat  the  right.  The 
Americjin  law  entirely  accepts  the  doctrine  of  Lickbarrow  v*  Mason,  and  the 
cases  need  not  be  cited.  And  in  Newhall  v.  Central  Pacific  R.  R.  51  Cal. 
345,  this  was  held  to  be  so,  although  the  vendee  was  insolvent,  and  the  ven- 
dor had  notified  the  carrier  to  stop  the  goodn  before  the  sale  and  transfer  of 
the  bill  of  lading,  neither  of  which  facts  being  known  to  the  assignee.  The 
subject  is  elaborately  considered  in  this  case.  The  bond  fide  sale  of  the  goods, 
accompanied  by  an  assignment  of  the  bill  of  lading,  terminates  the  right, 
though  the  goods  be  sold  in  payment  of  an  antecedent  debt.  Lee  v.  Kimball, 
45  Me.  172;  Leask  v.  Scott,  2  Q.  B.  Div.  376;  Clementson  v.  Grand  Trunk 
Railway  Co.  42  Up.  Can.  Q.  B.  273  (1877).     But  not,  it  is  said,  where  the 
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assignment  is  merely  collateral  security  for  a  preexisting  debt,  and  in  whicsh 
nothing  is  advanced,  lost,  or  snrrendered  by  the  assignee,  ijoeb  v.  Peters,  ^ 
Ala.  243  ;  Lessassier  v.  South  Western,  2  Woods,  8.  Of  course  the  transfer 
must  be  bond  fide,  and  not  merely  for  the  purpose  of  terminating  the  vendor'a 
right.  Rosenthal  w.  Dessau,  11  Hun,  49.  If  the  buyer  has  been  sniltj  of 
such  fraud  that  the  vendor  could  retake  the  goods  from  him  bad  they  beeo 
actually  delivered,  it  is  generally  held  that  the  vendee  cannot,  by  a  sale  and 
transfer  of  the  bill  of  lading  of  the  goods  while  in  transit,  give  a  good  title  to 
his  vendee  as  against  the  right  of  stoppage  of  the  original  vendor :  io  other 
words,  that  a  fraudulent  buyer  has  not  the  same  power  to  give  a  perfect  title 
to  his  hondjide  vendee,  if  the  goods  have  not  yet  reached  him,  as  he  could  if 
he  had  absolute  and  complete  possession  of  them  by  consent  of  the  vendor;  a 
bill  of  lading  not  being  exactly  negotiable,  and  not  itself  constituting  title. 
Dows  V,  Perrin,  16  N.  Y.  825 ;  EvausviDe,  &c.  R.  R.  Co.  v.  Erwin,  85  Ind. 
467;  Decan  v.  Shipper,  85  Penn.  St.  239  ;  Brower  v.  Peabody,  13  N.  Y.  122. 
And  see  Barnard  v.  Campbell,  56  N.  Y.  456 ;  Pollard  v.  Vinton,  105  U.  S.  7. 
But  see  Dows  r.  Greene,  82  Barb.  490,  and  24  N.  Y.  688 ;  Dows  v.  Rush, 
28  Barb.  157 ;  Blossom  r.  Champion,  lb.  217.  Assignees  of  the  vendee  for 
the  benefit  of  creditors,  whether  voluntary  or  involuntary,  do  not  take  as  bond 
fide  purchasers,  but  acquire  only  the  rights  of  the  assignor,  and  are  subject  to 
the  right  of  the  vendors  to  stop  in  transit,  unless  they  have  obtained  possession. 
Stanton  v.  Eager,  16  Pick.  467 ;  Buckley  v,  Furniss,  17  Wend.  504  ;  Bell  r. 
Moss,  5  Wharton,  205 ;  Arnold  v.  Delano,  4  Cush.  33. 

(3.)  When  the  goods  have  come  into  the  actual  possession  of  the  vendee,  or 
his  assignee,  even  though  they  have  not  yet  reached  their  original  destination, 
the  right  is  lost.  The  vendee  may  intercept  them  on  the  way  and  take  posses- 
sion, and  thus  defeat  the  right.  Secomb  v.  Nutt,  14  B.  Monr.  824;  Wood  r. 
Yeatman,  15  lb.  270  ;  Mohr  v,  Boston  &  Albany  Railroad,  106  Mass.  72,  Mor- 
ton, J. ;  Stearns  v»  Wheeler,  27  Barb.  658.  Good  faith  in  taking  intermediate 
possession  may  be  essential  to  its  validity.  Poole  v.  The  Houston  &  Texas  C. 
R.  Co.  58  Tex.  134.  If  taken  possession  of  by  an  agent  of  the  vendee  before 
reaching  their  original  destination,  the  right  is  or  is  not  lost,  according  to  tbe 
authority  and  purpose  of  such  agent  in  taking  possession.  If  the  purpose  and 
authority  is  merely  to  transmit  or  forward  to  the  veudee  at  the  original  place 
of  destination,  the  transit  is  not  ended  by  such  interception  or  act  of  the  agent. 
This  is  so  although  such  agent  be  especially  appointed  by  the  vendee  lor  that 
particular  purpose.  The  right  continues  as  much  as  if  the  goods  were  still  is 
the  hands  of  the  original  carrier  on  their  way.  Harris  v,  Pratt,  17  N.  Y.  249, 
a  valuable  case,  but  somewhat  limited  in  86  N.  Y.  1 07  ;  Cabeen  v.  CampbelL 
30  Penn.  St.  254;  In  re  Foot,  11  Blatchf.  530;  Holbrook  v.  Vose,  6  Boaw. 
76;  Aguirre  v.  Parmelee,  22  Conn.  473;  Hays  v.  Mouille,  14  Penn.  St.  48; 
Pottiiiger  V.  Hecksher,  2  Grant,  309;  Markwald  v.  Creditors,  7  Cal.  213; 
Blackman  v.  Pierce,  23  lb.  508;  McDonald  v.  McPherson,  12  Duval,  (Can.) 
416  (1886).  In  a  recent  case  in  Massachusetts,  A.  sold  to  B.  in  Boston 
whiskey  then  in  a  government  bonded  warehouse  in  Indiana,  and  B.  gave  hia 
acceptance  for. the  price.  The  government  storekeeper  gave  his  certificate 
for  the  whiskey  as  the  property  of  B.,  and  this  certificate  was  sent  by  A.  to  B. 
It  was  part  of  the  terms  of  sale  that  A.  should  from  time  to  time,  as  B.  should 
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request,  ship  the  wbiskey  to  Boston,  and  pay  the  storehouse  charges,  taxes, 
and  insurance,  drawing  on  B.  for  the  amounts.  A.  having  shipped  most  of 
the  whiskey  to  B.  in  this  manner,  and  having  received  an  order  to  ship  the 
remaiuing  barrek,  the  warehouseman,  by  A.'s  direction,  as  had  been  the  prac- 
tice with  the  previous  shipments,  caused  the  whiskey  to  be  re-gauged,  in  order 
to  ascertain  the  taxes  due,  paid  the  taxes,  and  drew  on  A.  for  the  amount  so 
paid  and  the  warehouse  charges.  The  whiskey  could  not  be  taken  out  of  the 
warehouse  until  it  was  re-gauged  and  the  taxes  paid.  A.  sent  the  bill  of  the 
warehouseman,  together  with  the  bill  of  lading,  to  B.,  drawing  on  him  for  the 
amount  thereof.  The  bsrrels  were  delivered  to  a  railroad  company  for  trans- 
portation to  B.  at  Boston.  While  they  were  in  the  hands  of  the  company, 
B.  became  insolvent ;  and  it  was  held  that  A.'s  right  of  stoppage  was  not  lost. 
Mohr  V,  Boston  &  Albany  Railroad  Go.  106  Mass.  67. 

If,  on  the  other  hand,  the  purpose  and  authority  of  the  agent  is  to  change 
their  destination,  as  originally  understood  by  vendor  and  vendee,  and  he  does 
so,  this  is  tantamount  to  a  reception  by  the  vendee  himself,  and  the  right  of 
stoppage  is  gone,  even  before  the  goods  actually  reach  their  secondary  or  sub- 
stituted destination.  Becker  v.  Hallgarten,  86  N.  Y.  167,  and  cases  last 
cited.  And  see  Kendal  v.  Marshall,  11  Q.  B.  Div.  356 ;  £x  parte  Miles,  15 
Q.  B.  Div.  39  (1885)  distinguishing  Ex  parte  Wateon,  5  Ch.  Div.  35. 

5.  When  does  the  ri^ht  naturally  terminate?  The  right  terminates 
when  the  goods  have  completely  reached  the  destination  originally  intended  by 
the  parties,  although  not  yet  in  the  actual  possession  of  the  vendee.  See  Saw- 
yer V,  Joslin,  20  Vt  173,  a  rather  close  case.  And  ^  original  destioation  *' 
has  been  held  to  be  any  place  where  they  will  remain  until  some  fresh  impulse 
is  communicated  to  them  by  the  vendee.  If  they  have  reached  such  a  place, 
the  transit  is  over.  Guilford  v.  Smith,  30  Yt.  49,  an  important  case ;  Biggs  v. 
3arry,  2  Curtis,  259.  For  if  a  transit  is  once  at  an  end,  it  does  not  commence 
again  merely  because  the  goods  are  sent  to  a  new  destination.  Pottinger  v. 
Hecksher,  2  Grant,  309  ;  Brooke  Iron  Co.  v.  O'Brien,  135  Mass.  442.  While 
all  agree  in  the  simple  abstract  rule  that  the  right  continues  until  the  goods 
reach  their  ultimate  destination  as  originally  understood  between  vendor  and 
vendee  at  the  time  of  sale,  the  application  of  it  to  a  given  state  of  facts  is  not 
ao  simple.  Thus,  where  the  goods  were  sold  in  New  York  city  to  a  vendee  liv- 
ing in  W.,  where  they  were  to  be  sent,  and  on  the  way  were  stored  a  while  at 
H.9  an  intermediate  place,  until  the  vendee  should  come  from  W.  for  them, 
there  being  no  public  carrier  between  the  two  places,  it  was  held  that  the  ven- 
dor might  stop  them  at  H.,  and  that  an  attachment  by  the  vendee's  creditors 
would  not  hold.  Covell  v.  Hitchcock,  23  Wend.  61 1,  a  very  important  case. 
On  the  other  hand,  in  a  somewhat  similar  case,  a  different  result  was  reached} 
Sawyer  v*  Joslin,  20  Vt.  172.  There  the  goods  were  directed  to  the  vendee 
*^  at  Vergennes."  They  were  landed  on  the  wharf  at  Vergennes,  about  a  half 
mile  from  the  vendee's  place  of  business,  where  it  was  customary  for  the  ven* 
dee  and  others  in  Vergennes  to  come  and  get  their  goods  and  transport  them 
to  their  places  of  business.  On  the  wharf  the  goods  were  in  the  charge  of  no 
one,  and  there  were  no  charges  or  lien  for  freight  or  storage,  and  after  their 
deposit  on  the  wharf,  and  before  the  vendee  had  taken  them  away,  but  after  an 
attachment,  the  vendor  sought  to  stop  them ;  but  it  was  held  he  was  too  late, 
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and  Covell  v.  Hitchcock  was  diBtingnished.  This  case  is  explained  somewbai 
in  Kitchen  v.  Spear,  SO  Vt.  553.  This  subject  was  elaborately  examined  bj 
Bennetl,  J.,  in  Guilford  v.  Smith,  30  Vt.  49.  There  P.,  at  Burlington,  Vl, 
bought  flour  of  6.  at  Toronto,  iind  ordered  it  to  be  shipped  to  their  agent  F.  at 
Ogdeiisburgh,  between  the  other  two  points.  The  bill  of  lading  described 
F.  as  consignee,  but  stated  that  the  flour  was  to  be  '*  forwarded  to  P.  at  Bur- 
lington." The  flour  arrived  by  steamer  at  Ogdensburgh,  whence  there  was  a 
railroad  to  Burlington.  The  freight  and  government  duties  not  being  paid  the 
flour  was  placed  by  F.,  the  agent  at  Ogdensburgh,  subject  to  the  rules  of  the 
U.  S.  warehouse  system,  in  a  warehouse  of  the  railroad  company,  but  which 
was  in  charge  of  the  owners  of  the  steamboat  line,  and  from  which  it  could  not 
be  removed  until  the  freight  and  duties  were  paid  or  secured,  nor  wuold  it  have 
been  forwarded  to  P.,  the  vendee,  until  so  ordered  by  F.,  their  agent.  P.  failed, 
and  his  assignees  notified  F.  to  hold  the  flour  for  them,  and  P.  directed  the 
warehouseman  to  retain  the  flour  for  further  orders.  While  in  this  conditioD 
the  vendor  sought  to  stop  the  goods,  but  it  was  held  be  was  too  late ;  and 
Buckley  v.  Furniss,  15  Wend.  137,  was  distinguishe<1. 

While,  therefore,  each  case  is  decided  upon  its  own  particular  facts,  some  aid 
can  he  derived  from  a  few  well  settled  propositions. 

(1.)  The  mere  arrival  of  the  goods  at  the  town  or  dty  of  the  buyer,  but  stiU 
remaining  in  the  hands  of  the  carrier,  as  carrier,  does  not  terminate  the  right. 
Parker  v.  Mclver,  1  Des.  Kq.  281  (1792)  ;  Seymour  v.  Newton,  105  Mass. 
275;  Inslee  v.  Lane,  57  N.  H.  454«  a  very  interesting  case  on  this  point; 
Greve  v,  Dunham,  60  Iowa,  108,  approving  McFetridge  r.  Pijier,  40  Ih.  627, 
So  if  in  the  hands  of  a  local  carrier  at  the  place  of  the  vendee's  res^idenoeL 
White  V.  Mitchell,  38  Mich.  390.  In  Allen  v,  Mercier,  1  Ashm.  103.  the 
goods  were  demanded  of  the  carrier  by  the  vendee  on  their  arrival,  but  the 
carrier  refused  to  deliver  them  unless  paid  for  former  bills  against  the  vendee; 
which  not  being  paid,  the  carrier  transported  them  back  to  Philadelphia,  and 
then  attached  them  as  the  property  of  the  vendee.  The  vendor  then  tendered 
the  amount  of  freight  due  on  these  particular  goods,  and  demanded  them,  but 
the  carrier  declined  to  surrender  them.  It  was  held  the  vendor  had  a  risht  to 
stop  them,  notwitlistanding  they  had  been  carried  to  the  place  of  destination, 
and  were  demanded  by  the  vendee.  In  Kitchen  v.  Spear,  30  Vt.  545,  A.,  rd> 
siding  at  West  Randolph,  Vt.,  bought  goods  of  K.  in  New  Tork,  to  be  for^ 
warded  by  railroad  to  A.  at  West  Randolph.  Immediately  on  their  arrival  by 
rail  at  West  Randolph,  and  before  they  were  taken  from  the^cars,  a  creditor  of 
A.,  the  vendee,  attached  and  removed  them  from  the  railroad.  The  officer  paid 
the  freight,  and  retained  possession  under  his  attachment,  when  K.,  the  vendor, 
demanded  them  under  his  right  of  stoppage  in  transitu^  A.  having  become  in- 
solvent. Held,  that  the  transit  was  not  at  an  end  at  the  time  of  the  attach- 
ment nor  at  the  time  of  the  demand,  and  that  the  vendor  was  entitled  to  the 
goods. 

So  if  goods  are  carried  by  sea.  the  right  is  not  lost  by  the  mere  arrival 
of  the  ship  containing  the  goods  at  the  home  port  of  the  consignee,  if  the  claim 
be  mude  l)efore  any  possession  is  taken  by  the  vendee  or  the  goods  are  taken 
out  of  the  vessel.  See  Naylor  v.  Dennie,  8  Pick.  198;  Mottram  v.  Heyer,  5 
Denio,  629. 

(2.)  The  right  still  continues  although  the  carrier,  at  the  end  of  his  route. 
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has  put  the  goods  into  his  own  warehouse,  or  into  a  public  warehouse,  prepar- 
atory to  delivery  to  the  consignee  upon  payment  of  freight  and  charges.  So 
long  as  the  carrier,  or  warehouseman  for  him,  has  possession  of  the  goods,  and 
the  freight  is  unpaid,  he  has  a  lien  on  them  for  his  freight,  etc.  That  implies 
he  is  still  in  possession ;  and  if  so,  the  vendee  is  not  in  possession  or  entitled  to 
possession  until  all  liens  are  discharged.  So  long,  therefore,  the  ri«;ht  of  stop- 
page continues.  Callahan  v,  Babcock,  21  Ohio  St.  281  ;  McLean  v.  Breit- 
haupt,  12  Out.  App.  383  (1884),  an  excellent  illustration  of  the  rule ;  Syms 
r.  Schotten,  35  Kans.  310;  Bender  v.  Bowman,  2  Pearson,  517;  O'Neil  v, 
Garrett,  6  Iowa,  480 ;  HalflT  v.  Allyn,  60  Tex.  278,  approving  Chandler  v. 
Fulton,  10  Tex.  1 ;  More  v,  Lott,  13  Nev.  384 ;  Morris  v.  Shryock,  50  Miss. 
591 ;  Chipp  v.  Peck,  55  Iowa,  270  ;  Hoover  v.  Tihl)etts,  13  Wise.  79. 

(3.)  If,  however,  the  goods,  at  the  end  of  the  route,  have  been  put  into  the 
hands  of  the  vendee^s  agent,  whether  warehouseman  or  other  agent,  although 
not  yet  quite  to  such  vendee's  store  or  place  of  business,  the  transit  is  at  an 
end  and  the  right  gone.  The  conflict  in  the  cases,  if  any,  is  whether  the  ware- 
houseman where  the  goods  are  stored  is  the  agent  of  the  carrier  or  mere 
middleman,,  or,  on  the  other  hand,  is  agent  for  the  vendee,  and  so  the  transit 
ended.  In  ordinary  cases,  if  the  goods  are  still  in  the  carrier*s  or  warehouse- 
man's possession  at  the  end  of  the  route,  and  a//  charges  for  freight^  storagf,  etc,, 
have  been  paid  by  the  vendee,  and  so  all  liens  on  them  discharged,  the  "  posses- 
sion," strictly  speaking,  of  the  bailee  is  at  end  ;  he  is  now  holding  or  keeping 
them  solely  for  the  vendee,  or  as  his  agent.  The  legal  possession,  therefore, 
is  in  the  vendee,  and  so  the  right  of  stoppage  is  gone.  McFetridge  v.  Piper, 
40  Iowa,  627  ;  Lane  v.  Robinson,  18  B.  Monr.  623.  Hall  v.  Dimoud,  63 
N.  H.  565,  goes  even  farther. 

In  Brooke  Iron  Co.  v.  O'Brien,  135  Mass.  442,  by  the  terms  of  a  bought- 
and-sold  note,  A.  sold  a  quantity  of  iron  to  C,  of  B.,  "deliverable  at  £."  The 
iron  was  forwarded  to  E.,  where  it  was  loaded  by  C.'s  agent  upon  a  vessel 
chartered  by  him  to  carry  the  iron  to  B.  An  invoice  of  the  iron  was  sent  to 
C,  and  the  iron  was  deliverable  to  him  by  the  terms  of  the  bill  of  lading. 
While  the  iron  was  at  £.,  a  bank  lent  C.  a  sum  of  money  upon  the  security 
of  a  warehouse  receipt  issued  by  a  warehouseman  in  B.  to  C.  On  receipt  of 
the  bill  of  lading,  C.  indorsed  it  in  blank  to  the  warehouseman,  who  there- 
upon issued  a  new  warehouse  receipt  to  the  bank.  On  the  subsequent  arrival 
of  the  vessel,  the  warehouseman,  acting  as  agent  for  the  bank,  took  possession 
of  the  iron.  On  the  day  of  the  arrival  of  the  vessel  C.  became  insolvent.  It 
was  held  that  A.  could  not  subsequently  stop  the  goods.  Macon  Railroad  v. 
Meador,  65  Ga.  705,  apparently  contrary,  was  decided  upon  the  Code  of  Georgia 
requirinjo:  '*  actual  possession  "  by  the  vendee  in  order  to  terminate  the  right. 

Deposit  in  the  Custoin  house.  The  mere  deposit  of  the  goods  in  the  cus- 
tom house  for  entry,  before  actual  entry  and  payment  of  the  customs  dues,  or 
bond  given,  does  not  constitute  such  a  delivery  as  to  destroy  the  right.  Burn- 
ham  v.  Win  sor,  5  Law  Rep.  507  (1843),  before  Sprague,  J.;  Mottram  v. 
Heyer,  5  Denio,  629  ;  Holbrook  v,  Vose,  6  Bosw.  78;  In  re  Beams,  18  Bank. 
Beg.  500;  Lewis  v.  Mason,  36  Up.  Can.  Q.  B.  590  (1875),  a  valual^le  case. 
Otherwise  if  such  entry  has  been  duly  perfected  by  the  consignee,  and  he  has 
done  everything  required  of  him  by  law  to  entitle  him  to  remove  the  goods. 
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Cartwrlght  v,  Wilmerding,  24  N.  Y.  521  ;  Fraschieris  v.  Heoriqoes,  6  Abb. 
Pp.  R.  (N.  S.)  251 ;  Parker  v.  Byrnes,  1  Low.  539;  Wiley  v.  Smith,  1  Oot. 
App.  179  (1877),  containing  an  exhaastive  examination  of  the  qaestioa ;  af- 
firmed in  2  Duval,  1.     See,  also.  Wilds  v.  Smith,  2  Ont.  App.  8  (1877). 

In  Donath  v.  Broomhead,  7  Penn.  St.  801,  the  goods  arrived  from  England 
to  Philadelphia,  the  port  of  destination.  The  buyer  paid  the  freight  and 
gave  his  note  for  the  prioe  ;  hut  the  goods,  on  account  of  the  loss  of  the  in- 
voice, were  not  duly  entered  at  the  custom  house,  but  were  simply  removed 
there  from  the  vessel  by  the  officers.  They  remained  there  in  that  conditioii 
until  the  note  matured  ;  and  it  being  dishonored,  it  was  held  the  vendor  might 
stop  the  goods. 

(4.)  How  is  the  right  exercised?  A  <*  claim  "  made  by  the  vendor  or 
his  agents,  upon  any  one  having  the  goods  in  his  possession  hefore  the  transit 
is  legally  ended,  is  sufficient.  The  vendor  is  not  obliged  to  retake  the  goods 
into  his  actual  custody,  or  use  any  force  or  physical  effi>rt  to  obtain  possession ; 
notice  to  the  carrier  not  to  deliver  the  goods  is  enough.  Newhall  v.  Vargas, 
13  Me.  93  ;  Reynolds  v.  Boston  &  Maine  R.  R.  Co.  49  N.  H.  580 ;  Backer 
V.  Donovan,  13  Kans.  251. 

But  the  notice  or  claim  of  the  vendor  to  stop  the  goods  should  properly  be 
made  upon  some  party  having  the  possession,  custody,  or  charge  of  the  goods. 
A  notice  to  the  vendee  himself,  while  the  goods  are  in  transit  in  other  persons* 
hands,  has  been  held  not  sufficient ;  and  if  the  vendee  obtains  actual  possession 
afterwards,  he  can  hold  against  jlhe  vendor.  Mottram  v.  Heyer,  5  Denio,  629, 
affirming  1  Denio,  483.  But  see  Bell  v.  Moss,  5  Wharton,  206,  somewhat 
contrary.     The  question  cannot  be  considered  fully  settled* 

Any  agent  authorized  to  act  for  the  vendor,  either  generally  or  in  relation 
to  these  particular  goods,  may  exercise  the  right,  although  not  specially  di- 
rected to  adopt  that  particular  measure.  Reynolds  v.  Boston  So  Maine  R.  R. 
Co.  49  N.  H.  380 ;  Bell  v.  Moss,  5  Wharton,  206.  Stoppage  by  an  unaa- 
thorized  agent  of  the  vendor,  if  ratified  by  him  before  the  buyer  or  his  assignee 
has  obtained  possession  or  made  any  demand  for  the  goods,  is  sufficient.  Dorgy 
Cement  and  Umber  Co.  v,  O'Brien,  123  Mass.  14,  distinguishing  Bird  v. 
Brown,  4  Exch.  786,  in  which  it  was  held  that  if  an  unauthorised  agent  slop 
the  goods,  and  his  act  be  not  ratified  until  after  the  goods  have  oome  into  the 
possession  of  the  vendee  or  those  claiming  under  him,  the  stoppage  is  ineffec- 
tual. And  the  same  was  held  in  Davis  t;.  McWbirter,  40  Up.  Can.  Q.  B^ 
598  (1877).  As  to  what  does  or  does  not  amount  to  an  exercise  of  the  right, 
see  Phelps  v.  Comber,  26  Ch.  Div.  755,  and  29  lb.  814  (1885). 

6.  The  Effect  of  exeroisiner  the  right.  The  American  rule  entirely 
agrees  with  the  English  in  this  respect,  viz.,  that  the  right  of  stoppage  in  trtm' 
situ  is  only  an  extension  of  the  right  of  lien  which,  by  the  common  law,  every 
vendor  has  for  the  price  before  the  goods  leave  his  possession ;  that  the  exer- 
cise of  it,  therefore,  can  no  more  rescind  the  sale  and  revest  the  title  in  the 
vendor  than  would  the  latter's  detention  of  the  goods  under  his  right  of 
lien  for  non-payment  of  the  price.  Both  rights  relate  only  to  the  potseisiam 
of  the  goods,  and  not  the  ownership.  The  vendor  has  the  same  remedies  to 
recover  the  price  by  resale  or  suit  at  law  as  before.  If  the  price  be  sabee» 
quently  duly  tendered  by  the  buyer,  the  vendor  must  give  up  the  goods,  even 
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though  they  have  risen  much  id  value.  See  Rowley  v.  Bigelow,  12  Pick. 
S13;  Newfaall  v.  Vargas,  13  Me.  93,  and  15  lb.  315;  Grout  v.  Hill,  4  Gray, 
361;  Rucker  t;.  Donovan,  13  l^ans.  251;  Chandler  v.  Fuller,  10  Tex.  2; 
Rogers  r.  Thomas,  20  Conn.  53  ;  Babcock  v.  Bonnell,  80  N.  Y.  244 ;  Stan- 
ton v.  Eagar,  16  Pick.  475;  Wait  v.  Scott,  6  Grant  (Ont.),  154;  Patten's 
Appeal,  45  Penn.  St.  151. 
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Buyer's  only  remedy  is  action  for  the 
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Special  damaees  mast  be  alleged  in 
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Or  buyer  is  delayed  in  replacing 
the  goods  at  vendor^s  request  and 
for  his  benefit     ....    872 
Postponement  may  have  taken  place 
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has  been  pogrponement  of  delivery    .    872 
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General  rule  of  damages  not  applica- 
ble where  there  is    no    market   in 
which  buyer  can  repurchase      .        .    876 
And  in  such  case  he  may  recover  * 

profits  lost  in  subsale .        .        .    876 
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Where  goods  are  deliverable  to  bnyer 
on  request,  he  must  make  demand 
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Measure  of  damages  in  contracts  for 
future  delivery  by  instalments  .        .    890 
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Law  in  America 882  a 
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tion  for  price,  the  price  mast  be  de- 
ducted in  trover        .... 
Bat  after  delivery  by  vendor,  the 
buyer  ma!>t  bring  hia  cross  ac- 
tion for  trespass  if  vendor  tor- 
tiously  retake  the  goods 
Buyer's  ri^ht  to  reject  the  goods  after 

property  has  passed  to  him 
This  right  exists  where  the  goods  are 
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not  of  the  same  kind  or  description 
as  called  for  by  the  sale     .        .  888 

But  not  for  breach  of  warranty  of 
quality 888 

Heyworth  v.  Hutchinson  reviewed, 
where  buyer  was  held  bound  to  ac- 
cept goods  not  corresponding  with 
quality  warranted,  even  where  prop- 
erty had  not  passed  ....    889 

Heniarks'on  the  dicta  in  the  case  .        .    890 


§  869.  '  The  breach  of  contract  of  which  the  buyer  complains  may 
arise  from  the  vendor's  default  in  delivering  the  goods,  or  from  some 
defect  in  the  goods  delivered ;  there  may  be  a  breach  of  the  principal 
contract  for  the  transfer  of  the  property  and  delivery  of  possession,  or 
of  the  collateral  contract  of  warranty  either  of  quality  or  title. 

The  buyer's  right  to  avoid  the  contract  for  mistake,  failure  of  con- 
sideration, fraud,  or  illegality,  has  been  discussed  in  the  Third  Book  of 
this  treatise.  There  remain  therefore  for  consideration,  1st.  The  rem- 
edies of  the  buyer  before  obtaining  possession  of  the  goods  sold ;  which 
must  be  subdivided  into  cases  where  the  contract  is  executory  only, 
and  cases  where  the  property  has  passed.  2dly.  The  remedies  of  the 
buyer  after  having  taken  actual  possession  of  the  goods. 

SECTION  I. — WHERE  THE  CONTRACT  IS   EXECUTORY. 

§  870.  Where  by  the  terms  of  the .  contract  the  property  has  not 
passed  to  the  buyer  in  the  thing  which  the  vendor  has  agreed  to  sell, 
it  is  obvious  that  the  buyer's  remedy  for  the  breach  of  the  vendor's 
promise  is  the  same  as  that  which  exists  in  all  other  cases  of  breach  of 
contract.  He  may  recover  damages  for  the  breach,  but  has  no  special 
remedy  growing  out  of  the  relations  of  vendor  and  vendee. 

The  damages  which  the  buyer  may  recover  in  such  an  action  are  in 
general  the  difference  between  the  contract  price  and  the  market  value 
of  the  goods  at  the  time  when  the  contract  is  broken,  as  explained  by 
Tindal,  C.  J,,  in  the  opinion  delivered  in  Barrow  v.  Arnaud,  cited 
ante^  p.  710 ;  and  numerous  instances  of  the  application  of  this  rule 
are  to  be  found  in  reported  cases.^ 

But  the  law  distinguishes  the  damages  which  may  be  claimed  on  a 
breach  of  contract,  and  allows  not  only  general  damages,  that  is,  such 
as  are  the  necessary  and  immediate  result  of  the  breach,^  but  special 
damages,  which  are  such  as  are  a  natural  and  proximate  consequence  of 

1  Boorman  v.  Nosh,  9  B.  &  C.  145;  Valpy  288;  29  L.  J.  Ex.  180;  Wilson  v.  Lancashire 

17.  Oakeley,  16  Q.  B.  941  ;  20  L.  J.  Q.  B.  and  Yorkshire  Railway  Co.  9  C.  B.  N.  8. 

381  ;  Griffiths  v.  Perry,  1   E.  &  E.  680 ;  28  632 ;  30  L.  J.  C.  P.  232 ;  per  Blackburn,  J., 

L.  J.  Q.  B.  204;  Peterson  v.  Eyre,  H  C.  B.  in  Elbin^er  Co.  v.  Armstrong,  L.  R.  9  Q.  B. 

353;  Joslin^  t;    Irvine,  6  H.  &  N.  512;  30  at  p.  746  ;  Silivstono  Co.  v.  Juiut  Stock  Coal 

L.  J.  Ex.  78;  Boswell  v,  Kilborn,  15  Moo.  Co.  35  L.  T.  N.  S.  668. 
P.  C.  C.  309 ;  Chinery  v,  Viall,  5  H.  &  N.         <  Boorman  v.  Nash,  9  B.  &  C.  145. 


880 


BREACH  OF  THE  CONTRACT. 


[book  T. 


the  breach,  although  not  in  general  following  as  its  immediate  effect.^ 
It  is  by  reason  of  this  distinction  that  damages  of  the  latter  class  are 
not  recoverable,  unless  alleged  in  the  statement  of  claim  with  suffi- 
cient particularity  to  enable  the  defendant  to  prepare  himself  with  evi- 
dence to  meet  the  demand  at  the  trial,  while  those  of  the  former  class 
are  suiEciently  particularized  by  the  very  statement  of  the  breach.^ 

§  871.  The  rule  on  the  subject  of  the  measure  of  damages  on  breach 
of  contract  was  thus  laid  down  in  Hadley  v.  Baxendale :  •  *'  Where 
two  parties  have  made  a  contract  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  receive  in  respect  of  sudb. 
breach  of  contract  should  be  such  as  may  fairly  and  reasonably  be  con- 
sidered, either  as  arising  naturally,  i.  e.  according  to  the  usual  course  of 
things  from  such  breach  of  contract  itself ;  or  such  as  may  reasonably 
be  supposed  to  have  been  in  contemplation  of  both  parties,  at  the  time 
they  made  the  contract,  as  the  probable  result  of  the  breach  of  it. 
Now  if  the  special  circumstances  under  which  the  contract  was  acia- 
ally  made  were  communicated  by  the  plaintiffs  to  the  defendants,  and 
thus  known  to  both  parties,  the  damages  resulting  from  the  breach  of 
such  a  contract  which  they  would  reasonably  contemplate,  would  be 
the  amount  of  injui*y  which  would  ordinarily  follow  from  a  breach  of 
contract  under  these  special  circumstances,  so  known  and  communi- 
cated. But,  on  the  other  hand,  if  these  special  circumstances  were 
wholly  unknown  to  the  party  ^breaking  the  contract,  he,  at  the  most, 
could  only  be  supposed  to  have  had  in  his  contemplation  the  amount 
of  injury  which  would  arise  generally,  and  in  the  great  multitude  of 
cases  not  affected  by  any  special  circumstances,  from  such  a  breach  of 
contract." 

§  872.  Although  this  rule  has  generally  been  accepted  as  sound,  it 
is  not  universally  true  that  the  mere  communication  of  the  special  cir- 
cumstances of  the  case  made  by  one  party  to  the  other  would  impose 
on  the  latter  an  obligation  to  indemnify  the  former  for  all  the  damages 
that  would  ordinarily  follow  from  the  breach ;  and  to  produce  such  a 
result,  it  would  require  proof  of  an  assent  by  the  latter  to  assume  such 
a  responsibility,  in  many  cases  which  might  be  suggested,  in  which  the 
application  of  the  rule  now  criticised  would  otherwise  be  productive 
of  startling  injustice.^     The  Courts  have  accordingly  departed  from 

1  Crouch  V,  Great  Northern  Railway  Co. 
26  L.  J.  Ex.  137 ;  11  Ex.  742;  Hoey  ».  Fd- 
ton,  11  C.  B.  N.  8. 143 ;  31  L.  J.  C.  P.  105. 

2  Smith  V.  Thomas,  2  BiDg.  N.  C.  372;  1 
Wms.  Saund.  243  d,  n.  5. 

8  9  Ex.  341-354;  23  L.  J.  Ex.  179;  see, 
also,  Hydraulic  Engineering  Co.  v.  McHaffie, 
4  Q.  B.  D.  670,  C.  A.,  poH;  and  Sawdon  v, 
Andrew,  30  L.  T.  N.  8.  23. 

^  Sec  the  obaervations  of  Willea,  J.,  on  this 
point  in  the  British  Columbia  Sawmill  Co.  v. 


Nettleship,  L.  R.  3  C.  P.  499,  and  the 
collected  in  Mayne  on  Damages,  ed.  1877,  ptp. 
9-33.  See,  also,  Vicars  v.  Wilcocks,-  and 
the  notes  to  that  case  in  2  Sm.  L.  C.  552 ; 
the  important  case  of  Home  v.  Midland 
Railway  Co.  in  the  Ex.  Ch.  L.  R.  8  C.  P. 
131,  post;  the  remarks  of  Blackburn,  J.,  in 
Elbinger  Co.  v.  Armstrong,  L.  R.  9  Q.  B.  aft 
p.  478 ;  and  Simpson  v.  London  and  North- 
Western  Railway  Co.  1  Q.  B.  D.  274. 
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tbis  rule  in  many  instancea  where  the  special  circumstances  required 
its  modification  in  order  to  do  justice  between  the  parties.  Some  of 
the  cases  affording  illustrations  of  the  mode  in  which  the  Courts  deal 
with  this  difficult  question  will  be  given ;  but  for  a  full  discussion  of 
tbe  principles  on  which  damages  are  measured,  the  reader  must  be 
referred  to  the  Third  Edition  of  Mayne  on  Damages  (by  the  author 
and  Mr.  Lumley  Smith,  1877)  for  the  law  of  England;  to  the  Treatise 
of  Mr.  Sedgwick  on  the  same  subject  for  the  law  prevalent  in  the 
United  States,  where  an  interesting  and  valuable  note  upon  the  rule  in 
Hadley  v.  Baxendale  will  be  found,  vol.  1,  p.  218,  ed.  1880 ;  and  to 
Mr.  H.  D.  Sedgwick's  Leading  Cases  on  the  Measure  of  Damages 
(New  York,  1878). 

In  Loder  v,  Kekul^,^  the  buyer  had  paid  in  advance  for  the  goods 
to  be  supplied,  and  they  were  found  on  delivery  to  be  of  inferior  qual- 
ity, and  were  rejected,  so  that  the  amount  of  the  damages  ought  to 
have  been  fixed  with  reference  to  the  market  price  on  that  day  ;  and 
the  buyer  did  not  resell  the  goods  till  some  time  afterwards,  when  the 
market  price  had  fallen ;  but,  the  Court  being  of  opinion  that  it  was 
the  vendor  who  by  his  conduct  had  delayed  the  sale,  and  the  jury 
having  found  that  the  resale  was  within  a  reasonable  time,  the  buyer 
recovered  as  damages  the  full  difference  between  the  market  value  at 
tbe  date  of  the  breach  and  the  pric«  subsequently  obtained  on  the  re- 
sale. 

So  in  Ogle  v.  Earl  Vane,^  decided  in  Hilary  Term,  1868,  where  the 
defendant  failed  to  make  delivery  of  500  tons  of  iron  according  to 
contract,  owing  to  an  accident  to  his  furnaces,  the  general  rule  was 
not  applied,  because  the  Court  and  jury  were  of  opinion  that  the 
plaintiff's  delay  in  buying  other  iron,  to  replace  that  not  delivered,  had 
taken  place  at  the  defendant's  request  and  for  his  benefit.  The  plain- 
tiff was  therefore  entitled  to  claim  the  largely  increased  damages 
caused  by  a  rise  in  price  in  the  market  during  the  delay.  It  was  fur- 
ther held  that  the  buyer's  consent  to  wait  at  the  vendor's  request  was 
no  new  contract  which  required  to  be  proved  under  the  Statute  of 
Frauds,  because  the  buyer  retained  the  power  of  suing  at  any  mo- 
ment he  pleased  for  breach  of  the  original  contract,  but  was  an  inde- 
pendent fact  bearing  only  on  the  question  of  damages,  and  justifying 
an  exception  from  the  general  rule.^ 

The  two  cases  of  Tyers  v.  The  Rosedale  Iron  Company,*  and  Hick- 
man V.  Haynes,^  already  considered  ante^  pp.  170,  171,  afford  illustra- 
tions of  the  same  principle.  In  Tyers  t^.  The  Rosedale  Iron  Com- 
pany, the  defendants,  under  contract  to  deliver  monthly  quantities  of 

»  3  C.  B.  N.  S.  128 ;  27  L.  J.  C.  P.  27.  *  L.  R.  8  Ex.  305 ;  S.  C.  in  Ex.  Ch.  L.  R, 

s  L.  R.  3  Q.  B.  272 ;  37  L.  J.  Q.  B.  in  Ex.     10  Ex.  195. 
Ch. ;  S.  C.  L.  R.  2  Q.  B.  275,  ante,  p.  168.  >  L.  R.  10  C.  P.  598. 

*  Oo  this  latter  point,  see  ante,  pp.  168  ef 
§eq. 
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iron  over  1871,  withheld  delivery  of  various  monthly  quantities  at  the 
request  of  the  plaintiffs.  In  December,  1871,  the  last  month  of  the 
contract  time,  the  plaintiffs  demanded  delivery  of  the  whole  of  the 
residue  of  the  iron  deliverable  under  the  contract.  The  defendants  re- 
fused to  deliver  more  than  the  monthly  quantity  for  December.  Mar- 
tin, B.,  whose  dissentient  opinion  upon  the  main  question,  viz.,  that 
the  defendants  were  not  justified  in  refusing  absolutely  to  deliver  the 
residue  of  the  iron,  was  adopted  by  the  Exchequer  Chamber,  held, 
citing  Ogle  v.  Earl  Vane  as  an  authority,  that  the  damages  should  be 
the  difference  between  the  contract  price  and  the  market  price  at  the 
date  of  the  refusal  to  deliver,  viz.,  December,  and  not,  as  was  con- 
tended by  the  defendant's  counsel,  upon  the  principle  of  Brown  r. 
MuUer  (poat^  p.  842),  the  sum  of  the  differences  between  the  contract 
price  and  the  market  price  on  the  last  day  of  each  month  daring 
1871. 

In  the  Exchequer  Chamber,  this  latter  point  was  not  taken  by  the 
defendants'  counsel,  and  it  seems  to  have  been  assumed  that,  if  the 
damages  were  not  to  be  assessed  at  the  market  price  in  December, 
then  they  were  to  be  assessed  at  the  market  price  at  later  dates,  be- 
cause the  defendants  would  remain  liable  to  deliver  at  reasonable  dates 
after  December,  1871.  As,  however,  the  plaintiffs  had  assessed  their 
damages  at  the  market  price  in  December,  and  the  market  was  a  rising 
one^  the  defendants  agreed  to  pay  the  damages  so  assessed  in  the  event 
of  the  plaintiffs  succeeding  upon  the  main  question. 

The  judgment  of  Martin,  B.,  also  decides,  going  upon  this  point 
a  good  deal  further  than  Ogle  v.  Earl  Vane,  that  it  is  immaterial  that 
the  postponement  of  deliveries  has  taken  place  at  the  request  of  thi 
plaintiffs  and  for  his  benefit. 

A  consideration  of  this  case  shows  how  advisable  it  is  that  any 
agi'eetnent  for  the  postponement  of  deliveries  should  specif}^  the  date 
to  which  postponement  is  made,  and  whether  the  instalments  are  to 
accumulate  and  be  all  delivered  at  that  date,  or  the  deliveries  are  to 
continue  beyond  that  date,  at  the  intervals  fixed  by  the  original  con- 
tract. 

In  Hickman  v,  Haynes,^  where  the  plaintiff,  under  contract  to  de- 
liver 100  tons  of  iron  by  monthly  deliveries  of  twenty-five  tons,  in 
March,  April,  May,  and  June,  1873,  postponed  delivery  from  time  to 
time,  at  the  request  of  the  defendant,  of  the  last  25  tons,  the  damages 
were  assessed  upon  the  difference  between  the  contract  price  and  the 
market  value  at  the  end  of  a  reasonable  time  from  the  last  request  of 
the  defendant  for  postponement  of  delivery  ;  Lindley,  J.,  who  deliv- 
ered the  judgment  of  the  Court  of  Common  Pleas,  referring  with  ap- 
proval to  the  rule  laid  down  in  Ogle  v.  Earl  Vane. 

1  L.  R.  IOC.  P.  598. 
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These  three  oases  appear  to  determine :  — 

1.  That  where  delivery  has  been  postponed  to  a  speoiJUd  date  by 
agreement  between  the  parties,  or  by  forbearance  of  the  one  party  at 
the  request  of  the  other,  damages  mast  be  assessed  according  to  the 
market  price  at  the  postponed  date. 

2.  Where  the  postponement  is  indefinite^  the  damages  must  be  as- 
sessed :  — 

(a.)  Either  according  to  the  market  price  at  the  date  when  the 
plaintiff  calls  upon  the  defendant  to  accept  or  give  de- 
livery ; 

(b.)  Or  according  to  the  market  price  at  a  reasonable  time  after 
the  last  request  for  postponement  made  by  the  defend- 
ant. 

Ogle  V.  Earl  Vane  was  again  referred  to  with  approval  by  Bacon, 
C  J.,  in  Ex  parte  Llansamlet  Tin  Plate  Company,^  where  the  con- 
tract was  for  the  delivery  of  iron  by  monthly  instalments,  but  was 
distinguished,  there  being  no  evidence  that  the  forbearance  to  deliver 
had  taken  place  at  the  sellers'  request,  and  it  being  proved,  on  the 
other  hand,  that  the  purchasers  had  in  some  cases  bought  iron  in  the 
market  to  supply  the  monthly  deficiencies.  The  damages  were  there^ 
fore  assessed  on  the  principle  laid  down  in  the  cases  of  Brown  v.  MuU 
ler  and  Roper  v.  Johnson,  post^  p.  842. 

In  Fletcher  v.  Tayleur,^  the  plaintiffs  claimed  special  damages  for 
the  non-delivery  of  a  ship  which  the  defendant  had  agreed  to  con- 
struct for  them,  and  it  was  proved  that  the  ship  was  intended  for 
a  passenger-ship  to  Australia;  that  the  defendant  knew  this;  that, 
if  the  ship  had  been  delivered  according  to  contract,  the  plaintiffs 
would  have  made  a  profit  of  7,000Z.  on  the  voyage,  but  that,  in  conse* 
quence  of  the  fall  in  freight,  they  made  only  4,2802.  on  the  voyage  when 
the  vessel  was  delivered.  The  jury  gave  the  plaintiff  2,750Z.  damages. 
Crowder,  J.,  read  to  the  jury  as  the  rule  the  passage  above  quoted  (p. 
830)  from  the  opinion  in  Hadley  v.  Baxendale.'  On  motion  for  new 
trial,  Hugh  Hill  insisted  that  the  probable  profits  of  a  voyage  were 
too  vague  a  criterion  by  which  to  measure  damages ;  but  the  Court 
refused  to  interfere,  on  the  ground  that  both  parties  had  agreed  that 
the  question  for  the  jury  was,  What  was  the  loss  sustained  by  the 
non-delivery  of  the  ship  at  the  time  stipulated  for  by  the  contract  ? 
and  that  this  question  was  properly  left  to  them  by  Crowder,  J. 
In  the  course  of  the  trial,  Jervis,  C.  J.,  suggested  that  **\t  would 
be  convenient  if  some  general  rule  were  established  as  to  the  measure 
of  damages  in  all  oases  of  breach  of  contract.  Would  not  an  average 
percentage  of  mercantile  profits  be  the  fair  measure  of  damages  for  a 

1  16  Eq.  155.  s  9  Ex.  341 ;  23  L.  J.  Ex.  179. 

«  17  C.  B.  21 ;  25  L.  J.  C.  P.  65. 
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breach  of  a  mercantile  contract  ?  That  is  very  much  the  result  of  the 
decision  in  Hadley  v.  Baxendale/'  This  suggestion  met  the  concar- 
rence  of  Willes,  J.,  but  no  further  notice  was  taken  of  it,  on  the 
ground  that  the  question  had  not  been  raised  at  the  trial. 

§  873.  In  the  case  of  The  Columbus^  will  be  found  a  discussion  by 
Dr.  Lushington  of  the  Admiralty  Rules  which  govern  the  allowance  of 
freight  as  damages  in  cases  of  collision. 

Coiy  V,  Thames  Iron  Works  Company,*  decided  by  the  Queen's 
Bench  in  Hilary  Term,  1868,  was  very  similar  in  its  features  with 
Fletcher  v,  Tayleur,  but  the  decision  was  different,  because  the  de- 
fendants were  not  made  aware  of  the  special  purpose  which  the  buyer 
had  in  view.  The  plaintiffs  claimed  damages  for  the  non-delivery  at 
the  specified  time,  of  the  hull  of  a  floating  boom  derrick,  which  they 
intended  to  use  for  working  machinery  in  the  discharge  of  coals;  bat 
the  defendants  were  not  aware  of  this,  and  believed  that  the  hull  was 
wanted  for  the  storage  of  coals.  It  was  contended  for  the  defendants 
that  no  damages  were  due,  because  the  two  parties  had  not  in  contem- 
plation the  same  results  from  the  breach,  but  the  Court  held  this  an 
inadmissible  construction  of  the  rule  in  Hadley  v.  Baxendale;^  that 
the  true  rule  is  that  the  vendor  is  always  bound  for  such  damages  as 
result  from  the  buyer's  being  deprived  of  the  ordinary  use  of  the  chat- 
tel, but  is  not  bound  for  the  further  special  damage  that  the  buyer 
may  suffer  by  being  debarred  from  using  it  for  some  special  and  un- 
usual purpose  not  made  known  to  the  vendor,  when  he  contracted  for 
the  delivery. 

In  the  case  of  In  re  The  Trent  and  Humber  Company,*  where  dam- 
ages were  claimed  for  the  breach  of  a  contract  to  repair  a  ship  within 
an  agreed  period.  Cairns,  L.  C,  held  the  measure  of  damages  to  be 
primd  facie  the  sum  which  would  have  been  earned  in  the  ordinary 
course  of  employment  of  the  ship  during  the  delay. 

§  874.  In  Brady  v.  Oastler,^  the  Barons  of  the  Exchequer  decided 
(JtiB%entiente  Martin,  B.)  that,  in  an  action  for  damages  for  non-delivery 
of  goods  at  a  specified  time,  under  a  written  contract,  parol  evidence 
was  inadmissible  to  show,  with  a  view  to  estimate  the  damages,  that 
the  price  fixed  in  the  contract  had  been  enhanced  above  the  market 
value  in  consideration  of  the  vendor's  being  allowed  an  unusually  short 
time  for  the  manufacture  and  delivery  of  the  articles. 

In  Smeed  v.  Foord,^  the  defendant  had  contracted  to  furnish  a  steam 
threshing  engine  on  a  day  fixed,  which  was  wanted,  as  he  knew,  for 
the  purpose  of  threshing  the  plaintiff's  wheat  in  the  field,  so  that  it 
could  be  sent  at  once  to  market.     He  failed  to  deliver  the  engine  in 

1  3  Wm.  Robinson,  158.  •  1  £.  &  £.  602;  28  L.  J.  Q.  B.  178.  See, 

>  L.  K.  3  Q.  B.  181 ;  37  L.  J.  Q.  B.  68.  also.  The  Hydraulic  fiDgineenng  Co. «.  He> 

«  9  Ex  341 ;  23  L.  J.  Ex.  179.  Haffie,  4  Q.  B.  D.  670,  C.  A.,  post,  p,  ^; 

«  6  Eq.  396;  4  Ch.  112.  and  Wilson  v.  The  General  Screw  CoUier 

*  3  H.  &  C.  112 ;  33  L.  J.  Ex.  300.  Co.  47  L.  J.  Q.  B.  239. 
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time,  and  the  plaintiff  w«as  obliged  to  carry  the  wheat  home  and  stack 
it.  The  wheat  was  injured  by  the  weather,  and  it  was  necessary  to 
kiln- dry  a  part  of  it,  and  its  market  value  was  deteriorated.  Held, 
that  the  defendant  was  responsible  for  these  damages. 

In  the  case  of  the  British  Columbia  Saw-Mill  Company  v.  Nettle- 
ship,^  the  plaintifiE  sued  for  damages  for  breach  of  contract  for  the 
carriage  to  Vancouver's  Island  of  several  cases  of  machinery  intended 
for  the  erection  of  a  saw-mill ;  one  of  the  cases,  which  contained  parts 
of  the  machinery  without  which  the  mill  could  not  be  erected,  was 
missing  when  the  vessel  arrived  at  her  destination.  The  defendant 
knew  that  the  cases  contained  machinery.  The  plaintiff  was  obliged 
to  send  to  England  to  replace  the  missing  parts,  and  was  delayed 
twelve  months  in  the  erection  of  his  mill.  Held,  that  the  measure  of 
damages  was  the  cost  of  the  missing  parts,  including  freight  and  in- 
terest for  the  twelve  months,  but  that  the  plaintiff  could  not  recover 
anything  for  the  loss  of  the  use  of  the  saw-mill  for  twelve  months,  as 
the  defendant  had  not  been  apprised  that  the  cases  contained  such 
machinery  as  could  not  be  replaced  at  Vancouver's  Island,  nor  that  all 
the  cases  actually  delivered  would  be  useless  unless  the  missing  part 
could  be  supplied.  And,  Bemble^  that  even  with  knowledge  of  these 
facts,  the  defendant  would  not  have  been  liable  without  some  proof 
that  he  assented  to  become  responsible  for  these  consequences,  when 
he  contracted  to  carry  the  goods. 

§  876.  In  the  case  of  Home  v.  Midland  Railway  Company,^  this 
question  of  the  measure  of  damages  for  a  breach  of  a  carrier's  duty 
to  deliver  in  time  (and  in  most  but  not  all  cases  the  vendor's  breach 
of  duty  to  deliver  would  be  governed  by  the  same  rules)  was  fully 
discussed  under  the  following  circumstances:  The  plaintiffs  were 
under  contract  for  the  delivery  of  a  quantity  of  shoes  at  an  unusually 
high  price,  to  be  delivered  in  London  by  the  3d  of  February,  1871, 
and  the  goods  were  delivered  to  the  defendants  for  carriage  in  time 
for  reaching  London  in  the  usual  course  on  the  afternoon  of  the  8d, 
and  the  Company  had  notice  of  the  contract  of  the  plaintiffs^  and  that 
the  goods  would  he  rejected  and  thrown  on  their  hands  if  not  delivered 
on  the  day  fixed,  but  the  defendants  were  not  informed  that  the  goods 
bad  been  sold  at  an  exceptionally  high  price  and  not  at  the  market 
rate.  The  goods  were  not  tendered  for  delivery  till  the  4th,  and  were 
rejected  on  that  ground,  and  the  question  was,  whether  the  damages 


»  L.  R.  3  C.  P.  499 ;  37  L.  J.  C.  P.  235. 

a  L.  R.  7  C.  P.  583;  8  C.  P.  131.  In  ac- 
tions ag^ainst  carriers  for  non-delivery  of 
goods,  it  has  been  assamed  in  some  instances 
to  be  wiihin  the  contemplation  of  both  par- 
ties, thai  the  goods  sent  mnst  have  been  in- 
tended for  immediate  sale,  and  damages  for 
lo99  of  market  have  been  given.  Collard  v. 


South-Eastern  Railway,  7  H.  &  N.  79.  But 
this  case  has  not  been  altogether  approved. 
See  The  Parana,  2  P.  D.  1 18,  C.  A.,  reversing 
S.  C.  1  P.  D.  452|  where  an  attempt  to  ex- 
tend the  doctrine  to  carriers  by  sea  failed, 
and  the  distinction  between  the  carria;;e  of 
goods  by  railway,  and  by  sea,  was  pointed 
oat  at  pp.  122-3. 
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payable  by  the  defendants  were  to  be  measured  with  reference  to  the 
price  at  which  the  plaintiffs  would  have  been  paid  for  them  if  deliv- 
ered in  time,  or  to  the  market  price. 

It  was  held  in  the  Common  Pleas  by  Willes  and  Keating,  JJ.,  that 
the  latter  was  the  true  measure  of  damages,  the  defendants  not  having 
been  notified  of  the  exceptional  price  contracted  for ;  and  Willes,  J., 
repeated  his  opinion  previously  expressed  in  British  Columbia  Saw- 
Mill  Company  v.  Nettleship,  antej  p.  835,  by  which  the  rule  in  Had- 
ley  v.  Baxendale  was  to  be  taken  with  this  qualification,  that  ^^the 
knowledge  must  be  brought  home  to  the  party  sought  to  be  charged 
under  such  circumstances  that  he  must  know  that  the  person  he  con- 
tracts with  reasonably  believes  that  he  accepts  the  contract  vrith  the 
special  condition  attached  to  it.*'  ^ 

The  judgment  was  affirmed  in  the  flxchequer  Chamber  by  Kelly, 
C.  B.,  Blackburn  and  Mellor,  J  J.,  and  Martin  and  Cleasby,  BB.  (<2i^ 
%entientihu8  Lush,  J.,  and  Pigott,  B.) ;  and  Martin  and  Cleasby,  BB., 
and  Blackburn  and  Lush,  JJ.,  intimated  in  pretty  distinct  language 
their  concurrence  with  Willes,  J.,  in  the  dictum  above  quoted,  while 
none  of  the  judges  expressed  dissent. 

In  this  case  reference  will  be  found  to  all  the  antecedent  authorities 
upon  the  subject  under  discussion. 

§  876.  France  v.  Gaudet  ^  was  an  action  for  conversion,  bat  the 
considered  opinion  of  the  court  delivered  by  Mellor,  J.,  contains  dicta 
having  an  important  bearing  on  the  rules  governing  the  measure  of 
damages.  In  that  case  the  plaintiff  had  sold  cases  of  champagne  at  a 
profit  of  10«.  per  case,  and  was  prevented  by  the  defendant  from  mak- 
ing delivery,  and  no  similar  goods  were  procurable  in  the  market,  so 
that  he  lost  the  benefit  of  the  resale.  The  question  was,  whether  the 
damages  were  to  be  measured  by  reference  to  a  fair  usual  market 
profit  of  48.  per  case,  or  to  the  exceptional  profit  of  10«.  Held,  that 
the  true  rule  is  to  ascertain  in  caseB  of  tort  the  actual  value  of  the 
goods  at  the  time  of  conversion,  and  that,  the  plaintiff  having  made 
an  actual  sale  at  the  profit  of  108.,  the  goods  had  acquired  that  special 
value  under  the  circumstances,  and  he  was  entitled  to  recover  on  that 
basis;  but  the  learned  judge  pointed  out  that  there  was  no  analogy 
between  the  case  and  that  of  a  contract  between  two  parties  for  the 
sale  and  delivery  of  a  chattel,  ^^  where  the  vendee  gives  notice  to  the 
vendor  of  the  precise  object  of  the  purchase." 

In  Borries  v.  Hutchinson,^  the  plaintiff  had  bought  from  defendant 
75  tons  of  caustic  soda,  deliverable  in  three  equal  parts,  in  Jane, 
July,  and  August.      The  vendor  knew  that  the  soda  was  bought  for 

1  L.  R.  7  C.  P.  at  p.  591.  shire. RaUway  Co.  9  C.  B.  N.  S.  632;  30  L 

3  L.R.  6  Q.  B.  199.  J.  C.  P.  232;  and  Elbinger  Co.  p.  Ana- 

>  18  C.  B.  N.  S.  445 ;  34  L.  J.  C.  P.  169.  strong,  L.  B.  9  Q.  B.  473,  at  p.  476. 
See,  abo,  Wilson  p.  Lancashire  and  York- 
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sale  on  the  Continent,  and  was  to  be  shipped  from  Hull,  and  also 
knew  before  the  end  of  August  that  it  was  to  be  shipped  to  Russia ; 
but  there  was  no  evidence  that  the  vendor  knew  this  last  fact  at  the 
time  of  making  the  contract.  The  buyer,  at  the  time  when  he  con- 
tracted for  the  purchase,  made  a  like  contract  for  resale,  at  a  profit,  to 
a  St.  Petersburg  merchant.  The  latter,  in  his  turn,  made  a  sub-sale, 
at  a  profit,  in  St.  Petersburg.  None  of  the  soda  was  delivered  till 
between  the  16th  of  September  and  the  26th  of  October,  when  a  por- 
tion of  it  was  received  by  the  plaintiff  in  Hull,  and  shipped  to  St. 
Petersburg,  at  which  season  the  rates  of  freight  and  insurance  are  al- 
ways raised,  so  that  plaintiff  was  put  to  increased  cost  in  making  de- 
livery. The  soda  was  an  article  manufactured  by  the  vendor,  and 
there  was  no  market  in  which  the  buyer  could  have  supplied  himself 
at  the  date  of  the  breach,  so  as  to  be  able  to  perform  his  contract  of 
resale.  The  plaintiff  had  paid  1592.  to  his  vendee  in  St.  Petersburg 
as  damages  for  non-delivery  to  him,  and  for  his  loss  of  profit  on  his 
sub-sale.  Held,  that  the  buyer  was  entitled  to  recover  as  damages  his 
lost  profits  on  the  resale,  and  all  his  additional  expenses  for  freight 
and  insurance,  but  not  the  damages  paid  to  his  vendee  for  the  latter's 
loss  on  the  sub-sale,  those  being  too  remote. 

The  ground  on  which  the  measure  of  damages  in  this  case  was  held 
to  form  an  exception  to  the  general  rule  was,  that  there  was  no  mar- 
ket in  which  the  buyer  could  have  replaced  the  soda  at  the  time  fixed 
for  the  delivery,  so  as  to  bring  it  within  the  principle  on  which  the 
rule  is  based,  namely,  that  the  disappointed  buyer  can  go  into  the 
market  with  the  money  which  he  had  prepared  for  paying  the  first 
vendor,  and  replace  the  goods,  subject  only  to  damages  arising  out  of 
the  difference  in  price.^ 

§  877.  But  in  Williams  v.  Reynolds^  it  was  held  that  the  buyer 
could  not  recover  as  damages  the  profit  that  he  would  have  gained  by 
deliTering  the  goods  under  a  resale  made  by  him  subsequently  to  the 
date  of  the  original  contract,  and  that  the  damages  must  be  assessed 
accord^g  to  the  market  value  at  the  date  of  the  breach ;  and  Cromp- 
ton,  J.,  said  that  the  Common  Pleas,  in  deciding  Borries  v,  Hutchin- 
son, must  be  taken  to  have  considered  the  sub-contract  as  contempo- 
raneous, and  known  to  the  defendant  at  the  time  of  his  making  his 
contract. 

In  Randall  v.  Roper,^  however,  which  was  for  damages  for  breach 
of  warranty,  and  will  therefore  be  considered  in  the  next  chapter,  the 

1  See,  on  this  point,  O'Hanlan  v.  Greait  waj  Co.  6  H.  &  N.  211  ;  30   L.  J.  Kx.  11  ; 

Western  Railway  Co.  6  B.  &  S.  484 ;   34  L.  Great  Western  Railway  Co.  v.  Redmayne^ 

J.  Q.  B.  154;  Rice  v,  Baxendale,  7  H.  &  N.  L.  R.  I   C.  P.  329;  Portman  v,  Middleton^ 

96 ;  80  L.  J.  Ex.  871.  4  C.  B.  N.  S.  322 ;  27  L.  J.  C.  P.  231 ;  Mayno 

^  6  B.  &  S.  495 ;  34  L.  J.  Q.  B.  221 ;  and  on  Damages,  pp.  43  et  seq.  ed.  1877. 

see  Gee  r.  Lancashire  and  Yorkshire  Rail-  >  E.,  B.  &  £.  84 ;  27  L.  J.  Q.  B.  266. 
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liability  of  the  buyer  for  damages  to  sub-vendees  was  taken  into  oon- 
sideration  in  estimating  his  damages  against  tlie  first  vendor. 

In  the  Elbinger  Company  v.  Armstrong,*  the  defendant  had  agreed 
to  supply  the  plaintiffs  with  certain  sets  of  wheels  and  axles  during 
the  months  of  February,  March,  and  April,  1872.  This  contract  was 
subsidiary  to  one  which  the  plaintiffs  had  made  to  supply  a  Ru^ian 
railway  company  with  waggons  by  two  deliveries  in  May  of  the  same 
year,  under  penalties  for  delay.  The  defendant  had  notice  of  this  sab- 
contract,  but  not  of  the  date  of  delivery,  or  of  the  amount  of  the  pen- 
alties. By  reason  of  the  defendant's  delay  in  delivering  the  wheels 
and  axles,  which,  being  made  according  to  tracings,  were  not  obtain- 
able in  the  market,  the  plaintiffs  had  to  pay  100/.  to  the  Russian  com- 
pany by  way  of  penalties  under  their  sub-contract.  Held,  that  the 
plaintiffs  were  not  entitled,  as  a  matter  of  law,  to  damages  to  the 
amount  of  the  penalties  paid  to  the  Russian  company,  but  that  the 
jury  might  reasonably  assess  the  damages  at  that  amount,  the  proper 
direction  for  the  jury  being,  ^^  that  the  plaintiffs  were  entitled  to  such 
damage  as  in  their  opinion  would  be  fair  compensation  for  the  loss 
which  would  naturally  arise  from  the  delay,  including  therein  the 
probable  liability  of  the  plaintiffs  to  damages  by  reason  of  the  breach 
through  the  defendant's  default  of  that  contract  to  which,  as  both 
parties  knew,  the  defendant's  contract  with  the  plaintiffs  was  sub- 
sidiary." 

In  Hinde  v.  Liddell,^  the  defendants  had  contracted  to  supply  the 
plaintiff  with  grey  shirtings  by  the  20th  of  October.  They  were  in- 
formed generally,  that  the  shirtings  were  intended  for  shipment,  but 
had  no  notice  of  the  particular  sub-contract  which  the  plaintiff  had 
made.  Shortly  before  the  time  for  delivery,  the  defendants  notified 
to  the  plaintiff  that  they  would  be  unable  to  complete  their  contract. 
There  being  no  market  for  the  kind  of  shirting  contracted  for,  the 
plaintiff  procured  shirtings  of  a  better  quality  at  a  higher  price,  in 
order  to  fulfil  his  sub-contract,  but  he  received  no  advance  in  price  from 
his  sub-vendee.  It  was  admitted  at  the  trial,  that  the  shirtings  which 
the  plaintiff  had  bought  were  the  nearest  in  quality  and  price  that 
could  be  obtained  in  the  market  for  delivery  by  the  20th  of  October, 
Held,  that  the  plaintiff  was  entitled  to  recover  the  difference  between 
the  price  paid  for  the  substituted  shirtings,  and  the  defendants'  con- 
tract price.  Blackburn,  J.,  said,  during  the  argument,  "There  was 
no  market  for  this  particular  description  of  shirtings,  and  therefore  no 

1  L.  R.  9  Q.  B.  473;  see  remarks  of  Cot-  kie,  504),  where  the  contract  was  to  snpplr 

ton,  L.  J.,  on  this  case  in  Hydraulic  £ngi-  scarlet  cntiin<:8  in  China,  and    the  articlis 

neering  Co.  v.  McHaffie,  4   Q.  B.  D.  at  p.  supplied  were  not  scarlet  cuiiings.     Lord 

677.  £ilenl>oroagh  held  that  the   plaintifis  were 

^  L.  R.  10  Q.  B.  265;  see,  also,  an  earlier  entitled  to  the  Yalue  of  scarlet  cuttings  io 

case  at  Nisi  Prius  (Bridge  v.  Wain,  1  Star-  China. 
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market  price ;  in  such  a  case,  the  measure  of  damages  is  the  value  of 
the  thing  at  the  time  of  the  breach  of  contract,  and  that  must  be  the 
price  of  the  best  substitute  procurable.  Borries  v.  Hutchinson  is  di- 
rectly in  point.  How  does  this  differ  from  the  case  of  a  carrier  who 
fails  to  carry  a  passenger  to  a  given  place,  in  which  case  the  passenger 
has  been  held  over  and  over  again  to  be  entitled  to  take  the  best  sub- 
stitute in  the  shape  of  a  conveyance  he  can  get,  no  matter  that  it  costs 
much  more  than  the  fare.*' 

In  the  Dunkirk  Colliery  Company  v,  Lever,^  which  was  the  con- 
verse case,  where  the  buyer  had  refused  to  accept  goods,  and  there  was 
no  market  for  their  resale,  it  was  held  that  the  proper  measure  of 
damages  was  the  actual  loss  which  the  sellers^  acting  as  reasonable  men 
in  the  ordinary  course  of  their  bjisinesSy  had  in  fact  sustained  by  the 
buyer* s  default. 

In  the  Hydraulic  Engineering  Company  t;.  McHaffie  ^  the  plaintiffs, 
being  under  a  contract  with  Justice  for  the  supply  of  a  peculiar  ma- 
chine by  the  end  of  August,  1878,  contracted  with  the  defendants  to 
make  a  part  of  the  machine  as  soon  as  possible.  The  defendants  were 
aware  of  the  plaintiffs'  contract  with  Justice,  and  knew  that  the  ma- 
chine was  wanted  by  Justice  at  the  end  of  August,  but  did  not  com- 
plete their  part  of  it  until  the  end  of  September.  Justice  then  re- 
fused to  accept  the  machine.  Under  these  circumstances  the  plaintiffs 
were  held  entitled  to  recover  damages  for  (1)  loss  of  profit  on  their 
contract  with  Justice ;  (2)  expenditure  uselessly  incurred  in  making 
other  parts  of  the  machine ;  and  (3)  cost  of  preserving  and  ware- 
housing it. 

In  Thol  V.  Henderson,^  the  latest  case  on  this  subject,  Grove,  J., 
held,  distinguishing  Borries  v.  Hutchinson,  that  when  the  buyer  at 
the  time  of  the  sale  has  neither  made  known  to  the  seller  the  sub-con- 
tract of  sale,  nor  the  specific  purpose  for  which  the  goods  are  bought, 
but  has  merely  informed  him  that  the  goods  are  purchased  for  the 
purpose  of  being  resold,  he  cannot,  on  the  seller's  default,  recover 
damages  for  the  loss  of  profits  on  the  sub-sale. 

It  is  submitted  that  these  decisions  establish  the  following  rules  in 
cases  where  goods  have  been  bought  for  the  purpose  of  resale,  and 
there  is  no  market  in  which  the  buyer  can  readily  obtain  them :  — 

I.  If  at  the  time  of  the  sale  the  existence  of  a  sub-contract  is  made 
known  to  the  seller,*  the  buyer,  on  the  seller's  default  in  delivering 
the  goods,  has  two  courses  open  to  him :  — 

^  9  Ch.  D.  20 ;  see  per  James,  L.  J.,  at  p.  ^  In  Thol  o.  Henderson,  supra.  Grove,  J., 

25 ;  41  L.  T.  N.  S.  633,  C.  A. ;  43  L.  T.  N.  expresses  the  opinion  that  it  would  be  sufiS- 

S.  706,  in  the  House  of  Lprds.  cient  if  the  seller,  without  knowing  of  the 

2  4  Q.3.  D.  670,  C.  A. ;  see,  also,  Wilson  existence  of  any  particular  sub-contract,  knew 

V.  The  General  Screw  Collier  Co.  47  L.  J.  that  the  goods  were  being  bought  for  a  spe- 

Q.  B.  239.  cific  purpose. 

»  8  Q.  B.  D.  457. 
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(1)  He  may  elect  to  fulfil  his  sub-oontract,  and  for  that  parpose  go 

into  the  market  and  purchase  the  best  substitute  obtainable, 
charging  the  seller  with  the  difference  between  the  contract 
price  of  the  goods  and  the  price  of  the  goods  substituted.^ 

(2)  He  may  elect  to  abandon  his  sub-contract,  and  in  that  case  be 

may  recover  as  damages  against  the  seller  (a)  his  loss  of 
profits  on  the  sub-sale,  and  (b)  any  penalties  he  may  be  lia- 
ble to  pay  for  breach  of  his  sub-contract ;  ^  but  if  the  amount 
of  the  penalties  has  not  been  made  known  to  the  seller,  the 
buyer  is  not  entitled  to  recover  their  amount  as  a  matter  of 
right,  but  the  jury  may,  if  the  penalties  are  reasonable,  as- 
sess the  damages  at  that  amount.*  It  is  further  submitted 
that,  in  order  to  entitle  the  buyer  to  claim  exceptional  profits 
arising  from  a  sub-sale,  express  notice  of  the  amount  of  sod) 
profits  must  have  been  given  to  the  seller  at  the  time  when 
the  contact  was  made,  under  circumstances  implying  that  he 
accepted  the  contract  with  the  special  condition  attached 
to  it.* 

II.  If  at  the  time  of  the  sale  the  existence  of  a  sub-contract  is  not 
made  known  to  the  seller,  a  knowledge  on  his  part  that  the  buyer  is 
purchasing  with  the  general  intention  to  resell,  or  notice  of  the  sub- 
contract given  to  him  subsequent  to  the  date  of  the  contract,  will  not 
render  him  liable  for  the  buyer's  loss  of  profits  on  such  sub-contract ; 
the  buyer  may  either  procure  the  best  substitute  for  the  goods  as  be- 
fore, and  fulfil  his  sub-contract,  charging  the  seller  with  the  difference 
in  price,  or  abandon  the  sub-contract  and  bring  his  action  for  damages, 
when  the  ordinary  rule,  it  would  seem,  will  apply,  and  the  jury  must 
estimate,  as  well  as  they  can,  the  difference  between  the  contract  price 
and  the  market  value  of  the  goods,  although  there  is  no  market  price 
in  the  sense  that  there  is  no  place  where  the  buyer  can  readily  procure 
the  goods  contracted  for.* 

III.  In  every  case  the  buyer,  to  entitle  him  to  recover  the  full 
amount  of  damages,  must  have  acted  throughout  as  a  reasonable  man 
of  business,  and  done  all  in  his  power  to  mitigate  the  loss.^ 

It  may  be  useful  to  the  reader,  before  leaving  this  branch  of  the 
subject,  to  point  out  that,  in  the  case  of  Dunlop  v.  Higgins,^  where  it 


1  Hinde  v,  Liddell,  L.  B.  10  Q.  B.  265. 

*  Borries  v.  Hutchinson,  18  C.  B.  N.  S. 
445  ;  Elbinger  Co.  v.  Armstrong,  L.  R.  9  Q. 
B.  473 ;  Hydraulic  Engineering  Co.  v.  Mo- 
Haffie,  4  Q.  B.  D.  670,  C.  A. 

*  Elbinger  Co.  v.  Armstmog,  L.  R.  9  Q. 
B.  478. 

*  See  ante,  p.  835 ;  opinion  of  Willes,  J. 
in  British  Columbia  Saw-Miil  Co.  v.  Nettle- 
■hip,  and  in  Home  v.  Midland  Railway  Co. ; 
and  aee,  also,  Sedgwick  on  Damages,  vol.  1, 


p.  233,  ed.  1880,  and  the  case  of  Booth  c 
Spuyten  Duyyil  Rolling  Mill  Ca  60  N.  Y. 
487,  in  the  Court  of  Appeals  of  the  State  of 
New  York,  noticed  past,  p.  844. 

ft  Williams  v.  Reynolds,  6  K  &  a  495; 
Thol  V.  Henderson,  8  Q.  B.  D.  457. 

*  Dunkirk  Colliery  Ca  v.  LeTer,  9  Ck. 
D.  20;  41  L.T.N.S.633,C.A.;43  L.T. 
N.  S.  706,  in  the  House  of  Lords ;  Hinde  «. 
Liddell,  L.  R.  10  Q.  B.  265. 

M  H.  L.  C.  381. 
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was  decided  that  the  purchaser  might  recover  as  damages  any  profit 
that  he  would  hay«  made  on  a  resale,  without  reference  to  the  mar- 
ket value  at  the  time  of  the  breach,  the  decision  went  exclusively  on 
the  Scotch  authorities  as  showing  what  was  the  law  of  Scotland  where 
the  contract  was  made,  and  the  case  is  not  an  authority  on  the  Eng- 
lish law,  although  the  rule  of  the  English  Courts  was  mentioned  with 
severe  disapproval  by  Lord  Cottenham.^ 

§  878.  If  the  contract  which  has  been  broken  provided  for  the  de- 
livery of  the  goods  to  the  buyer  on  request,  it  is  a  condition  precedent 
to  the  buyer's  right  of  action  that  he  should  make  this  request  either 
personally  or  by  letter,  unless  there  has  been  a  waiver  of  compliance 
with  this  condition,  resulting  from  the  vendor's  having  incapacitated 
himself  from  complying  with  the  request  by  consuming,  or  reselling, 
or  otherwise  so  disposing  of  the  goods  as  to  render  a  request  idle  and 
useless,'  as  heretofore  explained  in  the  Chapter  on  Conditions.^ 

§  879.  If  the  buyer  is  unable  to  prove  the  existence  of  any  actual 
damage  resulting  from  the  non*delivery,  he  will  nevertheless  be  en- 
titled to  recover  nominal  damages,^  on  the  general  principle  that  every 
breach  of  contract  imports  some  damage  in  law. 

It  must  not  be  foi^otten  that  even  after  the  goods  have  been  sent 
to  the  buyer,  in  the  performance  of  an  executory  contract,  his  right  of 
rejecting  them  is  unaffected  by  the  actual  delivery  to  him,  until  he 
has  had  a  reasonable  opportunity  of  inspection  and  examination,  as 
shown,  ante^  p.  663,  in  the  Chapter  on  Acceptance. 

§  880.  Several  cases  have  been  decided  as  to  the  effect  of  a  breach 
of  contract  of  sale  where  the  goods  are  to  be  delivered  in  futuro  by 
instalments.  It  has  already  been  shown,  ante^  p.  588,  that  a  partial 
breach  of  the  contract  by  a  refusal  to  accept  or  to  deliver  any  particu- 
lar parcel  of  the  goods,  was  decided  by  the  Queen's  Bench,  in  Simpson 
V.  Crippin,^  not  to  give  to  the  aggrieved  party  the  right  to  rescind  the 
whole  contract,  but  only  to  a  compensation  in  damages  for  the  partial 
breach ;  and  this  decision  was  ti*eated  as  settling  the  law  on  this  point 
in  Roper  v.  Johnson,  infra, 

§  881.  The  measure  of  damages  to  which  the  buyer  is  entitled  on 
the  breach  of  such  a  contract  has  been  determined  in  two  cases,  —  one 
in  which  the  action  was  brought  after  the  time  fixed  for  the  final  de- 
livery, and  the  other  where  the  action  was  brought  after  partial  breach, 
but  before  the  time  fixed  for  the  last  delivery. 

^  See  the  remarka  on  this  case  in  Mayne  10  East,  859 ;  Amory  v.  Brodrick,  5  B.  & 

on  Damages,  p.  48,  ed.  1877,  quoted  and  ap-  Aid.  712. 

prored  by  the  judges  in  Williams  v,  Re}'uold8,  '  AtUe,  p.  511. 

6  B.  &  S.  495,  per  Crompton,  J.  at  p.  501,  and  ♦  Valpy  v.  Oakeley,  16  Q.  B.  941 ;  20  L.  J. 

per  Blackburn,  J.  at  p.  506.  Q.  B.  380 ;  Griffiths  v.  Perry,  1  B.  &  £.  680; 

3  Bach  p.  Owen,  5  T.  R.  409 ;  Radford  v.  28  L.  J.  Q  B.  204. 

Smith,  3  M.  &  W.  254;  Bowdell  v.  Parsons,  «  h.  R.  8  Q.  B.  14 ;  and  see  the  cases  re- 
viewed ante,  pp.  538  et  $eq» 
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In  Brown  v.  Muller,^  the  contract  was  for  the  delivery  of  500  tons 
of  iron  in  about  equal  proportions  in  September,  October,  and  Novem- 
ber, 1871,  and  action  was  brought  in  December  by  the  buyer.  The 
defendant  had  given  notice  soon  after  the  contract  that  he  ^^  consid- 
ered the  matter  off,"  and  that  he  regarded  the  contract  as  cancelled, 
and  had  expunged  the  order  from  his  books.  It  was  held  that  the 
proper  measure  of  damages  was  the  sum  of  the  difference  between  the 
contract  and  the  market  prices  of  one  third  of  500  tons  on  the  30th  of 
September,  the  31st  of  October,  and  the  30th  of  November  respec- 
tively. In  this  case  the  plaintiff  had  not  elected  to  consider  the  de- 
fendant's repudiation  of  the  contract  as  a  breach,  which  he  was  at  lib- 
erty to  do  under  the  decisions  in  Hochster  v.  De  la  Tour,^  and  Frost 
t;.  Knight,^  but  had  insisted  on  the  execution  of  the  contract  after  that 
repudiation, 

§  882.  In  Roper  v.  Johnson,^  the  defendants  had  contracted  to  sell 
to  the  plaintiffs  300  tons  of  coal,  ^^to  be  taken  during  the  months  of 
of  May,  June,  July,  and  August; "  and  the  plaintiffs  having  taken  no 
coals  in  May,  the  defendants  on  the  31st  of  that  month  wrote  to  the 
plaintiffs  to  consider  the  contract  cancelled.  The  plaintiffs  on  the 
next  day  replied,  refusing  to  assent  to  this,  and  sent  to  take  coal  under 
the  contract  on  the  10th  of  June,  when  the  defendants  positively  re- 
fused  delivery  and  the  action  was  commenced  on  the  3d  of  July. 

It  was  held,  first,  that  on  the  authority  of  Simpson  v.  Crippin,  the 
defendants  had  no  right  to  rescind  the  contract  by  reason  of  the  plain- 
tiff's default  in  not  sending  to  take  the  May  delivery  ;  and,  2dly,  that 
the  plaintiffs  had  elected  to  treat  the  positive  refusal  of  the  defendants 
on  the  10th  of  June  as  a  breach  of  the  contract  on  that  day^  under  the 
doctrine  of  the  cases  of  Hochster  v.  De  la  Tour  and  Frost  v.  Knight ; 
but  although  that  was  the  date  of  the  breach,  it  was  also  held, 

3dly,  that  in  the  absence  of  any  evidence  on  the  part  of  the  defend- 
anta  that  the  plaintiffs  could  have  gone  into  the  market  and  obtained 
another  similar  contract  on  such  terms  as  would  mitigate  their  losSy  the 
measure  of  damages  was  the  sum  of  the  differences  between  the  con- 
tract price  and  the  market  price  at  the  several  periods  for  delivery,  al- 
though the  last  period  fixed  for  delivery  had  not  arrived  when  the  ac- 
tion was  brought  or  the  cause  tried.  The  jury  were  to  estimate,  as  best 
they  could,  the  probable  difference  in  respect  of  the  future  deliveries. 

It  may  be  observed  that  where,  as  in  Roper  v.  Johnson,  the  amount 
of  the  instalments  is  not  specified  in  the  contract,  t\i%  primd  facie  rule 
would  seem  to  be  that  the  deliveries  should  be  rateably  distributed  over 
the  contract  period  ;  but  if  it  can  be  gathered  from  the  terms  of  the 

1  L.   R.  7  Ex  319.    See«  also,  Ex  parte  ^  2  E.  &  B.  678 ;  22  L.  J.  Q.  B.  455. 

Llansamlet  Co.  16  Eq.  155,  and  Barmingham  '  L.  R.  7  Ex.  111. 

V,  Smith,  31  L.  T.  N.  S.  540,  where  the  dam-  «  L.  R.  8  C.  P.  167. 
ages  were  assessed  upon  the  same  principle. 
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contract  or  the  circumstances  of  the  contracting  parties  that  rateable 
deliveries  were  not  intended,  it  then  becomes  a  question  for  the  jury, 
whether  the  tender  of  or  demand  for,  delivery  is  a  reasonable  one.^ 

Bergheim  v.  The  Blaenavon  Iron  Company  ^  was  a  somewhat  differ- 
ent case.  The  defendants  had  entered  into  a  contract  for  the  sale  of 
iron  rails  to  the  plaintiff,  delivery  to  commence  by  the  15th  of  Janu- 
ary, 18T3,  and  to  be  completed  by  the  15th  of  May.  In  the  event  of 
the  defendants  exceeding  the  time  of  delivery^  they  were  to  paj',  by 
way  of  fine,  7«.  6d.  per  ton  per  week.  The  defendants  failed  to  de- 
liver the  iron  within  the  time  limited.  In  an  action  to  recover  dam- 
ages for  delay  in  delivery,  it  was  held,  that  the  fine  ought  to  be  calcu- 
lated from  the  date  at  which  the  contract  was  to  be  completed,  and 
not,  as  was  contended  by  the  plaintiffs,  upon  the  strength  of  Roper 
V.  Johnson,  and  Brown  v.  Muller,  from  the  different  dates  at  which 
the  delivery  of  a  parcel  might  reasonably  have  been  expected.  Of 
the  judges  of  the  Queen's  Bench,  Blackburn,  J.,  declined  to  express 
any  opinion  upon  the  construction  of  the  delivery  clause,  while  be- 
tween Field  and  Mellor,  J  J.,  there  was  the  same  divergence  of  opinion 
which  was  shown  by  the  judges  of  the  Court  of  Exchequer  who  de- 
cided Coddington  v.  Paleologo  (ante^  p.  638),  where  the  language  of 
the  contract  was  somewhat  similar ;  but,  upon  the  construction  of  the 
penalty  clause,  they  were  all  unanimous  in  deciding  that  the  parties 
intended  the  15th  of  May  to  be  the  date  from  which  the  penalty  for 
non-deliverv  was  to  be  assessed. 

§  882  a.  The  rules  in  America  for  the  assessment  of  damages  do  not 
materially  differ  from  those  adopted  in  England. 

The  general  rule  is  well  established,  that  on  the  seller's  failure  to 
deliver  the  goods  according  to  the  contract,  the  ordinary  measure  of 
damages  is  the  difference  between  the  contract  price  and  the  market 
price  of  the  goods  at  the  time  when,  and  at  the  place  where,  they 
should  have  been  delivered ;  and  where  there  is  no  market  at  the  place 
of  delivery,  then  at  the  nearest  available  market,  with  the  addition  of 
the  increased  expense  of  transportation  and  hauling.^ 

With  regard  to  special  damages,  it  has  been  laid  down  in  the  lead- 
ing case  of  Griffin  v.  Colver,*  that  "  the  broad  general  rule  in  such 
cases  is  that  the  party  injured  is  entitled  to  recover  all  his  damages, 
including  gains  prevented,  as  well  as  losses  sustained  ; "  and  this  rule 
is  subject  to  but  two  conditions  :  — 

1.  The  damages  must  be  such  as  may  fairly  he  supposed  to  have  en- 
tered into  the  contemplation  of  the  parties  when  they  made  the  contract^ 

1  See  Calaminus  v,  Dowlais  Iron  Co.  47     Tower  Co.  r.  Phillips,  23  Wallace,  471,  per 
L.  J.  Q-  B.  575.  Bradley,  J.,  at  pp.  479,  480. 

2  L.  R.  10  Q.  B.  319.  «  16  N.  Y.  489  (decided  in  1858),/>«r  Sel- 
'  Dana  t^.  Fielder,  12  N.  T.  40;  Grand     den,  J.,  in  delivering  the  opinion  of    the 

Court  of  Appeals,  at  j).  494. 
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that  18^  mu%t  he  9ueh  as  might  naturally  he  expected  to  follow  its  vialon 
lation  ;  and 

2.  They  must  he  certain^  hoth  in  their  Tiature  and  in  respect  to  the 
cause  from  which  they  proceed. 

^^  The  familiar  rules  on  the  subject  are  all  subordinate  to  these. 
For  instance,  that  the  damaged  must  flow  directly  and  naturally  from 
the  breach  of  contract,  is  a  mere  mode  of  expressing  the  first ;  and 
that  they  must  be,  not  the  remote  but  proximate  consequence  of  such 
breach,  and  must  not  be  speculative  or  contingent,  are  different  modi- 
fications of  the  last*' 

The  rules  laid  down  in  this  case  have  been  always  referred  to  with 
approval,  and  have  been  recently  re-affirmed  by  the  same  Court.^ 

In  America,  therefore,  the  second  branch  of  the  rule  laid  down  in 
Hadley  v,  Baxendale,  viz.,  that  the  damages  must  be  *^  such  as  may 
fairly  be  supposed  to  have  been  in  the  contemplation  of  the  parties  at 
the  time  when  they  made  the  contract,'^  has  been  generally  accepted 
and  adopted  as  a  chaise  to  juries.  And  the  first  branch  of  the  rale, 
viz.,  ^^  that  the  damages  must  be  such  as  flow  directly  and  naturally, 
i.  e.  in  the  ordinary  course  of  things,  from  the  breach  of  the  contract,^* 
has  been  treated  as  only  another  way  of  expressing  the  same  rule.* 

Upon  the  question  referred  to  ante^  pp.  887  et  seq.^  it  was  held  in 
Messmore  v.  The  New  York  Shot  and  Lead  Company,'  that  if  the 
vendor  know  that  the  purchase  is  made  in  order  to  enable  the  buyer 
to  fulfil  an  existing  contract  for  resale  at  a  profit,  the  latter  may  claim 
as  damages  this  profit  if  lost  by  the  vendor's  default. 

And  in  Booth  v.  Spuyten  Duy vil  Mill  Company,^  this  rule  was  ac- 
cepted, subject  to  the  limitation  that  to  charge  a  party  to  a  contract 
with  responsibility  for  special  consequences  which  may  result  from 
breaking  it,  notice  of  such  consequences  must  have  been  given  under 
circumstances  implying  that  it  formed  the  hasis  of  the  agreement. 

Church,  C.  J.,  in  delivering  the  opinion  of  the  Court  at  p.  494, 
says,  after  referring  to  Hadley  v.  Baxendale :  ^^  This  case  has  been 
frequently  referred  to,  and  the  rule,  as  laid  down,  somewhat  criticised; 
but  the  criticism  is  confined  to  the  character  of  the  notice  or  comma- 

^  Messmore  v.  The  New  York  Shot  and  is  a  very  difficult  matter  to  arrive  at,  and  that 

Lead  Co.  40  N.  Y.  422,  427  ;  Caflsidy  v.  Le  parties  usaally  contemplate  tbe  perfonBaaoa, 

Fevre,  45  N.   Y.   562,  567;  Booth  v.  The  and  not  the  breach,  of  oontzacta. 

Spuyten  Duy  vil  Mill  Co.  60  N.  Y.  487,  at  «  40  N.  Y.  422. 

p.  492;  Devlin  v.  The  Mayor  and  Aldermen  ^  60  N.  Y.  487.    It  should  be  noted,  that 

of  New  York,  6S  N.  Y.  8,  at  p.  25.  in  this  case  there  was  no  notioe  to  the  vendor 

'^  Per  Selden,  J.,  in  Griffin  v.  Colver,  16  of  the  price  provided  for  in  the  8ab-oontiaec» 

N.  Y.  489,  at  p.  494.    Mr.  Sedgwick  (Sedg-  and  it  was  insisted,  therefore,  that  the  con- 

wick  on  Damages,  vol.  1,  p.  233,  ed.  1880),  tract  was  not  made  with  reference  tosach 

declares  his  preference  for  the  first  branch  of  price,  and  that,  as  there  was  no  marlEet  for 

the  rule,  upon  the  ground  that  it  is  possible  the  goods  in  question,  the  defendant  was  fia- 

to  say  with  some  definiteness   what  would  ble  only  to  nominal  damages.    Bot  this  ooa- 

foUow  in  the  usual  course  of  things;  but  tention  was  rejected  by  the  Court.    See  p. 

what  the  intention  of  tl^e  parties  probably  was  493. 
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nication  of  the  special  circa mstances.  Some  of  the  judges,  in  com- 
menting upon  it,  have  held  that  a  bare  notice  of  special  consequences 
which  might  result  from  a  breach  of  the  contract,  unleaa  under  fmeh 
eircumstanees  as  to  imply  that  it  formed  the  base  of  the  agreement^ 
would  not  be  sufficient.  I  concur  with  the  views  expressed  in  these 
cases ;  and  I  do  not  think  the  Court,  in  Hadley  v.  Baxendale,  intended 
to  lay  down  any  different  doctrine.'* 

The  Supreme  Court  of  Pennsylvania  has  gone  somewhat  further 
than  any  reported  case  in  the  State  of  New  York,  and  in  McHoee  v. 
Fulmer  ^  decided  that,  where  the  goods  cannot  be  obtained  in  the  mar- 
ket»  the  measure  of  damages  is  the  actual  loss  the  buyer  sustains.  The 
plaintiff,  a  manufacturer,  contracted  for  iron  from  the  defendant,  who 
failed  to  deliver,  and  the  plaintiff  was  unable  to  supply  himself  in 
the  market.  It  was  held  that  the  measure  of  damages  was  the  actual 
loss  he  sustained  by  having  to  use  an  inferior  article  in  his  manufac- 
ture, or  in  not  receiving  the  advance  on  the  contract  price  on  contracts 
he  had  entered  into,  relying  on  his  contract  with  Fulmer. 

SECTION  n.  —  WHERE  THE  PROPBBTY  HAS  PASSED. 

§  883.  Where  the  contract  which  has  been  broken  by  the  vendor 
is  one  in  which  the  property  has  passed  to  the  buyer,  there  arise  in 
favour  of  the  latter  the  rights  of  an  owner ;  of  one  who  has  not  only 
the  property  in  the  goods,  but  the  right  of  possession^  defeasible  only 
on  his  own  default  in  complying  with  his  duty  of  accepting  and  pay- 
ing for  them.  A  buyer  in  this  condition  has  of  course  the  right  of 
action  for  damages  for  breach  of  the  contract,  discussed  in  the  pre- 
ceding section ;  for  that  is  a  right  common  to  all  parties  to  contracts 
of  every  kind,  and  was  formerly  the  only  remedy  at  common  law  for 
such  breach. 

§  884.  In  equity,  however,  the  Courts  would  in  certain  cases  compel 
the  vendor  to  deliver  the  specific  chattel  sold,  and  the  cases  on  the 
subject  are  collected  in  White  and  Tudor's  Leading  Cases  in  Equity,' 
where  the  rule  as  deduced  from  the  authorities  is  stated  in  these 
words :  ^^  The  question  an  all  cases  is  this,  —  Will  damages  at  law 
afford  an  adequate  compensation  for  breach  of  the  agreement?  If 
they  will,  there  is  no  occasion  for  the  interference  of  equity;  the 
remedy  at  law  is  complete :  if  they  will  not,  specific  performance  of 
the  agreement  will  be  enforced."  * 

§  885.  But  now,  by  the  Mercantile  Law  Amendment  Act,  1856  (19 
&  20  Vict.  c.  97,  s.  2),  it  is  provided,  that  ^*  in  all  actions  for  breach 
of  contract  to  deliver  specific  goods  for  a  price  in  money,  on  applica- 

^  73  Penn.  365.    See,  also,  Bank  of  Mont-  in  Falcke  v.  Oraj,  4  Drew.  658 ;  29  L.  J. 

gomeiy  v,  Reese,  26  Penn.  143.  Ch.  28,  in  which  he  held  that  a  contract  for 

*  Vol.  I.  p.  848,  ed.  1877,  notes  to  Caddee  the  parchase  of  articles  of  unusaal  beaaty, 
9.  Rotter.  raritj,  and  distinction,   such  as  objects  of 

*  See,  also,  opinion  of  Eindersley,  V.  -C,  yertu,  will  be  specifically  enforced. 
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tion  of  the  plaintiff,  and  by  leave  of  the  judge  before  whom  the  cause 
is  tried,  the  jury  shall,  if  they  iSnd  the  plaintiff  entitled  to  recover, 
find  by  their  verdict  what  are  the  goods  in  respect  of  the  non-delivery 
of  which  the  plaintiff  is  entitled  to  recover,  and  which  remain  unde- 
livered ;  what,  if  any,  is  the  sum  the  plaintiff  would  have  been  liable 
to  pay  for  the  delivery  thereof;  what  damages,  if  any,  the  plaintiff 
would  have  sustained  if  the  goods  should  be  delivered  under  execution 
as  thereinafter  mentioned,  and  what  damages  if  not  so  delivered ;  and, 
thereupon,  if  judgment  shall  be  given  for  the  plaintiff,  the  Court,  or 
any  judge  thereof,  at  their  or  his  discretion,  on  the  application  of  the 
plaintiff,  shall  have  power  to  order  execution  to  issue  for  the  delivery 
—  on  payment  of  such  sum,  if  any,  as  shall  have  been  found  to  be 
payable  by  the  plaintiff  as  aforesaid  —  of  the  said  goods,  withoat 
giving  the  defendant  the  option  of  retaining  the  same  upon  paying 
the  damages  assessed." 

§  886.  The  buyer  to  whom  the  property  has  passed  may,  if  not  in 
default,  maintain  an  action  in  trover  for  damages  for  the  conversion, 
on  the  vendor's  refusal  to  deliver,  as  well  as  an  action  on  the  contract ; 
but  he  cannot  recover  greater  damages  by  thus  suing  in  tort,  than  by 
suing  on  the  contract.  If,  therefore,  the  vendor's  conversion  was  be- 
fore delivery,  so  that  he  cannot  maintain  an  action  for  the  price,  as  if 
be  has  resold  the  goods  to  a  third  person,  the  damages  recoverable 
would  be  only  the  difference  between  the  contract  price  and  the  mar- 
ket value.^  But  if  the  vendor's  right  of  action  for  the  recovery  of  the 
price  were  not  thus  lost,  as  if  he  had  delivered  the  goods  and  after- 
wards tortiously  retaken  and  converted  them,  the  buyer's  right  of  re- 
covery in  trover  was,  prior  to  the  Judicature  Acts,  for  the  whole  value, 
and  the  vendor  was  driven  to  his  cross-action,^  but  he  may  have  set  up 
a  counter-claim  for  the  price.  The  subject  has  already  been  discussed, 
in  the  examination  of  the  Vendor's  Right  of  Resale,  in  Part  I.  Chap. 
3,  Book  V. 

§  887.  After  the  property  in  the  specific  chattel  has  passed  to  the 
buyer,  it  may  happen  that  he  discovers  the  goods  bought  to  be  differ- 
ent in  kind  and  quality  from  that  which  he  had  a  right  to  expect  ac- 
cording to  the  agreement.  In  such  case  it  is  necessary  to  distinguish 
whether  the  defect  be  one  in  the  performance  of  a  condition  or  of  a 
warranty.  In  the  former  case  he  may  refuse  to  accept  the  goods  and 
reject  the  contract,  but  not  in  the  latter. 

The  reason  for  this  difference  is,  that  in  the  one  case,  the  contract 
itself  depends  on  the  performance  of  the  condition  precedent  incum- 
bent on  the  vendor,  while  in  the  other  the  principal  contract  has  been 
performed,  and  the  breach  is  only  of  the  collateral  undertaking  of 
warranty. 

1  Chinery  v.  YiaH,  5  H.  &  N.  288;  29  L.        ^  Gillard  v.  Brittan,  8  M.  &  W.  575. 
J.  Ex.  180. 
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§  888.  If  the  goods  sold  are  not  of  the  description  which  the  buyer 
agreed  to  purchase,  he  may  reject  them,  as  explained  ante^  pp.  545  et 
teq.j  in  the  Chapter  on  Conditions,  where  the  cases  are  cited  and  re- 
viewed. 

But  where  the  property  in  the  goods  has  passed  to  the  buyer,  wn- 
conditionally^  the  law  gives  him  no  right  to  rescind  the  contract  in  the 
absence  of  an  express  stipulation  to  that  effect,  and,  the  property  there- 
fore remaining  in  him,  he  is  bound  to  pay  the  price  even  if  he  reject 
the  goods,  which  still  remain  his.^  His  proper  remedy,  therefore,  is 
to  receive  the  goods,  and  to  exercise  the  rights  explained  in  the  next 
chapter. 

§  889.  In  Heyworth  v.  Hutchinson,^  the  buyer  was  held  bound  to 
accept  the  goods,  although  the  property  had  not  passed  to  him^  al- 
though he  had  not  had  an  opportunity  of  inspection  before  purchase, 
and  although  the  goods  were  much  inferior  in  quality  to  the  warranty 
in  the  written  contract.  The  case  turned  on  the  meaning  of  the 
written  contract;  but  the  dicta  of  the  judges  would  s^^Tn  to  imply 
that  the  same  decision  would  be  given  in  the  case  of  any  contract  for 
the  sale  of  specific  goods.  The  defendant  bought  a  quantity  of  wool, 
"  413  bales  greasy  Entre  Rios,  at  \Q\d.  per  pound,  to  arrive  ex  Stige, 
or  any  vessel  that  may  be  transshipped  in,  and  subject  to  the  wool 
not  being  sold  in  New  York,  before  advice  readies  the  consignees  to 
send  the  wool  forward  here.  The  wool  to  be  guaranteed  about  similar 
to  samples  in  Perkin's  and  Robinson's  possession,  and  if  any  dispute 
arises^  it  shall  be  decided  by  the  selling  brokers,  whose  decision  shall 
be  final,"  &c. 

On  arrival  it  was  found  by  the  brokers  that  180  bales  were  not  as 
good  as  the  original  samples  by  2d.  a  pound ;  201  bales  not  as  good 
by  l\d.  a  pound  ;  and  32  bales  not  as  good  by  \d.  per  pound.  The 
buyer,  on  inspecting  the  wool,  refused  to  take  it,  and  after  due  notice 
to  and  under  protest  from  him,  the  brokers  awarded  that  he  sliould 
take  it  at  the  above  allowances.  The  second  count  of  the  declaration 
alleged  this  decision  of  the  brokers  as  an  award  after  due  arbitration. 
One  of  the  brokers  deposed  at  the  trial  that  the  wool  was  not  "  about 
similar  to  samples,"  and  that  was  the  reason  for  making  the  allow- 
ances. The  defendant  was  held  bound  to  accept  under  the  award. 
Among  the  dicta,  however,  were  the  following,  some  of  which,  if 
taken  literally,  go  farther,  it  is  submitted,  than  has  yet  been  deter- 
mined by  any  direct  authority. 

Cockburn,  C.  J.,  said :  "  This  contract  is  for  the  sale  of  specific 
wools  to  arrive  by  a  particular  ship ;  they  are  ear-marked  so  as  to  pre- 

1  Street  v.  Blay,  2  B.  &  Ad.  456;  Gom-  30,  ed.  1879.    Lord  Klilon's  decision  to  tbe 

pertz  V,  Denton,  1  C.  &  M.  205;  Poulton  v,  contrary,  in  Curtis  v.  Hannay,  3  Esp.  83,  is 

Lattimore,  9  B.  &  C.  259;  Parsons  v.  Sex-  overruled  by  the  later  casis. 

ton,  4  C.  B.  899 ;  Dawson  i;.  Collis,  10  C.  B.  ^  L.  B.  2  Q.  B.  447 ;  36  L.  J.  Q.  B.  270. 
530 ;  Cntter  v,  Powell,  in  notes,  2  Sm.  L.  C. 
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vent  the  contract  applying  to  any  other  wools  ;  and  they  are  guaran- 
teed as  about  similar  to  samples.  If  the  matter  stood  there,  this  being 
a  sale  of  specific  goods^  though  with  a  warranty^  there  would  not  be  any 
right  or  power  on  the  part  of  the  buyer  to  reject  the  goods  on  the  ground 
of  their  not  being  cor^ormahle  to  the  samples  ;  but  the  buyer's  remedy 
would  be  either  by  a  cross-action  on  the  warranty,  or  by  giving  the 
inferiority  in  evidence  in  reduction  of  damages." 

Blackburn,  J.,  put  his  judgment  on  the  ground  of  the  written  con- 
tract, and  said  as  to  the  clause  of  warranty  :  ^^  Now  such  a  clause  may 
be  a  simple  guarantee  or  warranty,  or  it  may  be  a  condition.  Gen- 
erally speaking,  when  the  contract  is  as  to  any  goods^  such  a  clause  is 
a  condition  going  to  the  essence  of  the  contract ;  but  when  the  con- 
tract is  as  to  specie  goods^  the  clause  is  only  collateral  to  the  contract, 
and  is  the  subject  of  a  cross^action,  or  matter  in  reduction  of  dam* 
ages." 

Lush,  J.,  said :  ^^  This  was  not  a  contract  to  supply  any  goods  an- 
swering the  description,  but  a  contract  to  sell  specific  goods^  with  a 
warranty  of  their  being  about  similar  to  sample ;  and  dearly  by  the 
general  law  there  was  no  power  in  the  buyer  to  reject  them  because  they 
did  not  answer  the  description." 

When  Heyworth  v.  Hutchinson  was  cited  in  Az^mar  v.  Casella»^ 
Blackburn,  J.,  said  that  the  decision  was  quite  consistent  with  the 
judgment  in  the  latter  case,  because  ^^  the  wool  which  arrived  was  of 
the  same  kind  or  character  as  that  contracted  for,  but  inferior  only  in 
quality." 

§  890.  It  is  very  difficult  to  understand  the  reason  for  the  distinc- 
tion suggested  in  the  above  dicta  of  the  eminent  judges  of  the  Queen's 
Bench,  if  intended  to  apply  to  cases  where  the  specific  chattels  have 
never  been  in  a  condition  to  be  inspected  by  the  buyer,  and  where  the 
property  has  not  passed  to  him.  The  cases  in  which  it  has  been  held 
that,  on  the  sale  of  a  specific  chattel,  the  buyer's  remedy  is  confined 
to  a  cross-action  or  to  a  defence  by  way  of  reduction  of  the  price,  are 
all  cases  of  the  bargain  and  sale  of  a  special  chattel  uncondUionaUy^ 
where,  consequently,  the  property  had  become  vested  in  the  buyer  ; 
but  no  similar  case  of  an  executory  contract  has  been  found,  —  no  caae 
in  which  the  buyer  has  been  held  bound  to  accept  goods  which  re- 
quired to  be  weighed  before  delivery,  and  in  which,  therefore,  the 
property  remained  in  the  vendor,  if  they  were  not  equal  in  quality  to 
the  sample  by  which  they  were  bought.  - 

In  justice  and  principle  there  seems  to  be  no  difference  between  a 
vendor's  saying,  '^  I  will  sell  you  100  bales  of  wool  at  lOd.  a  pound, 
warranted  equal  to  this  sample,"  and  his  saying,  ^'  I  will  sell  you  100 
bales  of  wool  marked  with  my  name,  which  I  have  on  board  the  ship 
Stige,  now  at  sea,  at  lOd.  a  pound,  warranted  equal  to  this  sample." 

1  L.  R.  2  C.  P.  677,  in  Ex.  Ch. ;  36  L.  J.  C.  P.  263. 
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Why  should  the  vendor  have  the  right  to  reject  the  goods  if  inferior 
in  quality  to  the  sample,  in  the  former  case,  and  not  in  the  latter  ?  In 
neither  instance  has  he  an  opportunity  to  inspect,  and  in  neither  does 
the  reason  exist  on  which  the  opinion  rested  in  Street  v.  Blay,^  where 
the  Court  specially  put  the  doctrine  on  the  ground  that  the  property 
had  passed.  The  language  is  as  follows :  ^^  Where  the  property  in 
the  specific  chattel  has  passed  to  the  vendee,  and  the  price  has  been 
paid,  he  has  no  right,  upon  the  breach  of  the  warranty,  to  return  the 
article,  and  revest  the  property  in  the  vendor,  .  .  .  but  must  sue  upon 
the  warranty,  unless  there  has  been  a  condition  in  the  contract  author- 
izing the  return,  or  the  vendor  has  received  back  the  chattel,  and  has 
thereby  consented  to  rescind  the  contract.  ...  It  is  clear  that  the 
purchaser  cannot,  by  his  own  act  alone,  unless  in  the  excepted  cases 
above  mentioned,  revest  the  property  in  the  seller  and  recover  the 
price,  when  paid,  on  the  ground  of  the  total  failure  of  consideration ; 
and  it  seems  to  follow  that  he  cannot  by  the  same  means  protect  him- 
self from  the  payment  of  the  price  on  the  same' ground.  ...  It  is  to 
be  observed  that  although  the  vendee  of  a  specific  chattel  delivered 
with  a  warranty  may  not  have  a  right  to  return  it,  the  same  reason 
does  not  apply  to  the  case  of  executory  contracts^  where  an  article,  for 
instance,  is  ordered  from  a  manufacturer,  who  contracts  that  it  shall 
be  of  a  certain  quality  or  fit  for  a  certain  purpose,  and  the  article  sent 
as  such  is  never  completely  accepted  by  the  party  ordering  it.  .  .  . 
Nor  would  the  purchaser  of  a  commodity^  to  be  afterwards  delivered 
according  to  sample,  be  bound  to  receive  the  bulk  which  may  not  agree 
with  ity 

§  891.  In  every  one  of  the  cases  cited  in  the  books  as  authority  for 
the  proposition  that  the  buyer  cannot  refuse  acceptance  of  a  specific 
chattel  sold,  on  the  ground  of  breach  of  warranty  of  quality,  the  con- 
tract was  a  bargain  and  sale,  and  the  property  in  the  specific  chattel 
had  passed.^ 

In  Toulmin  v,  Hedley,'  it  was  held  by  Cresswell,  J.,  that  the  pur- 
chaser of  a  specific  cargo  of  guano  had  a  right  to  inspect  it  on  arrival, 
and  reject  it  if  not  equal  in  quality  to  ^*  average  imports  from  Icha- 
boe,"  as  warranted;  and  in  Mondel  v.  Steel,*  the  well-considered  opin- 
ion of  the  Court,  as  delivered  by  Parke,  B.  (^post,  p.  864),  gives  as  the 
reason  why  a  purchaser  is  driven  to  a  cross-action  on  a  warranty, 
"  that  the  property  has  vested  in  him  indefeasibly." 

§  892.  It  is  submitted,  therefore,  that  the  dicta  of  the  learned 
judges  in  Heyworth  v.  Hutchinson  must  be  taken  as  referring  to  cases 

*  2  B.  &  Ad.  456  ;  see,  also,  Heilbutt  v.     20  L.  J.  C.  P.  116;  Payne  v.  Whale,  7  East, 
Hickson,  L.  R.  7  C.  P.  438,  ante,  p.  588.  274 ;  Cutter  v.  Powell,  2  Sm.  L.  C.  at  p.  30, 

*  Weston  I?.  Downes,    Doug.   23;   Gom-     ed.  1879. 

pertz  V,  Denton,  I  C.  &  M.  207;  Murray  i;.        *  2  C.  &  K.  157. 
Mann,   2  Ex.   538;  Parxons  v.   Sexton,  4        *  8M.  &W.858. 
C.  B.  899;  Dawson  v,  Collis,  10  C.  B.  523; 
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of  bargain  and  %ale^  not  to  executory  contracU^^  unless  there  be  some- 
thing in  the  terms  of  the  agreement  to  show  that  the  buyer  had  con- 
sented to  take  the  goods  at  a  reduced  price  if  they  turned  out  to  be 
inferior  to  the  quality  warranted. 

1  The  learned  editor  of  the  lagt  edition  of  Chittj  on  Contracts  seemi  to  take  a  different 
view,  p.  425,  ed.  1881. 
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AFTER  RECEIVING  POSSESSION  OF  THE  GOODS. 


Section 

If  the  breach  be  of  warranty  of  title, 
baver  may  sue  for  return  of  price,  or 
for  damages  for  breach  of  con- 
tract   

If  breach  of  warranty  of  (fiality,  the 
buyer  has  three  remedies  . 

First,  the  ri^ht  to  reject  the  goods  if 
the  property  has  not  passed  to  him  . 

Second,  an  action  for  damages  for  the 
breach 

Third,  or  counter-claim  in  the  vendor's 
action  for  the  price    .... 

Before  Judicature  Acts,  might  plead 
the  breach  in  defence  to  an  action  by 
vendor,  so  as  to  diminish  the  price    . 

But  was  obliged  to  bring  cross-action 
for  special  or  consequential  dam- 
ages   

Effect  of  Judicature  Acts    . 

Case  where  buyer  was  relieved  from 
paying  any  part  of  the  price,  the 
goods  being  entirely  worthless  . 

Buyer's  remedies  are  not  dependent 
n{)on  his  return  of  the  goods    . 

Nor  is  he  bound  to  give  notice  to 
vendor       

But  hi.s  failure  to  return  the  goods,  or 
complain  of  the  quality,  will  raise 
presumption  against  him  . 

If  vendor  has  agreed  to  take  back  the 
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Section 
chattel  if  faulty,  buyer  must  offer  to 
return  it  as  soon  as  faults  are  discov- 
ered   

Sale  does  not  become  absolute  by  acci- 
dent to,  or  death  of,  thing  sold  dur- 
ing time  limited  for  return 

Buyer  loses  his  right  of  returning 
goods,  if  by  his  acts  or  conduct  he 
has  accepted  them     .... 

But  retains  his  other  remedies 

Buyer  cannot  plead  breach  of  warranty 
in  reduction  of  a  bill  or  note  given 
for  the  price 90S 

General  rule  as  to  measure  of  damages 
on  breach  of  warranty  .        .    903 

Buyer  may,  in  certain  cases,  recover 
costs  of  defence  against  his  vendee, 
as  damages  for  breach  of  his  ven- 
dor's warranty 903 

And  damages  may  be  recovered  by  the 
buyer,  for  which  he  is  liable  to  his 
sub-vendees  before  actual  payment 
to  them      .        .        .        .        .        .    903 

Damages  recoverable  by  the  buyer  un- 
der Sale  of  Food  and  Drugs  Act      .  903  a 

Damages  aggravated  by  fraudulent 
misrepresentation      ....    904 

Damages  for  personal  injury  by  delete- 
rious quality  of  article  sold      .         .    904 


§  893.  After  the  goods  have  been  delivered  into  the  actual  pos- 
session of  the  buyer,  the  performance  of  the  vendor's  duties  may 
still  be  incomplete,  by  reason  of  the  breach  of  some  of  the  warran- 
ties, express  or  implied,  whether  of  title  or  quality,  to  which  he  has 
bound  himself  by  the  contract. 

If  the  breach  be  of  warranty  of  title,  the  buyer  may  either  bring 
his  action  for  the  return  of  the  price  on  the  ground  of  failure  of  the 
consideration  for  which  the  price  was  paid,  as  in  Eichholz  v.  Banister, 
ante^  p.  579,  or  he  may  sue  in  damages  for  breach  of  the  vendor's  prom- 
ise, as  in  all  other  cases  of  breach  of  contract. 

§  894.  Where  the  goods  delivered  to  the  buyer  are  inferior  in  qual- 
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ity.to  that  which  was  warranted  by  the  vendor,  the  buyer  has  the 
choice  of  three  remedies :  — 

First,  He  may,  except  in  the  case  of  a  specific  chattel  in  which  the 
property  has  passed  to  him,  as  explained  in  the  preceding  chapter,  re- 
fuse to  accept  the  goods,  and  return  them  ;  or  it  is  sufficient  for  him, 
without  returning  the  goods,  to  give  notice  to  the  seller  that  he  rejects 
them,  and  that  they  remain  at  the  seller's  risk.^ 

Secondly,  He  may  accept  the  goods  and  bring  an  action  for  the 
•  breach  of  the  warranty. 

Thirdly.  If  he  has  not  paid  the  price,  he  may  now  set  off  or  set  up 
by  way  of  counter-claim  damages  for  breach  of  warranty  in  the  ven- 
dor's action  for  the  price.* 

§  895.  That  the  buyer,  where  the  property  has  not  passed  to  Aim, 
may  reject  the  goods  if  they  do  not  correspond  iift»quality  with  the  war- 
ranty, seems  to  be  the  necessary  result  of  the  principles  estiiblished 
heretofore  in  the  chapters  on  Delivery  and  Acceptance.  The  buyer's 
obligation  to  accept  depends  on  the  compliance  by  the  vendor  with  his 
obligation  to  deliver.  In  an  executory  agreement  for  sale  with  a  war- 
ranty of  quality,  as,  for  example,  in  a  sale  by  sample,  it  is  part  of  the 
vendor's  promise  to  furnish  a  bulk  equal  in  quality  to  the  sample  ;  and 
in  general  this  must  operate  as  a  condition  precedent.  If  the  buyer 
has  inspected  goods,  and  agreed  to  buy  them,  it  may,  perhaps,  be  in- 
ferred that  a  warranty  of  quality  is  an  independent  contract,  collat- 
eral to  the  principal  bargain,  and  only  giving  rise  to  an  action  for  the 
breach,  ante^  pp.  608  et  seq.  But  where  the  buyer  has  agreed  to  buy 
goods  tliat  he  has  n^ver  seen,  nor  had  an  opportunity  of  inspecting, 
on  the  vendor's  warranting  that  they  are  of  a  specified  quality,  noth- 
ing seems  clearer  than  that  this  warranty  is  not  an  independent  con- 
tract, but  is  a  part  of  the  original  contract,  operating  as  a  condition, 
and  that  what  the  buyer  intends  when  accepting  the  offer  is,  ^^  I  agree 
to  buy  IF  the  goods  are  equal  to  the  quality  you  warrant."  Accord- 
ingly, the  learned  autlior  of  the  Leading  Cases  thus  expresses  the 
rules  deduced  from  the  authorities:^  "A  warranty,  properly  so  cjiUed, 
can  only  exist  where  the  subject-matter  of  the  sale  is  ascertained  and 
existing,  so  as  to  be  capable  of  being  inspected  at  the  time  of  the  con- 
tract^ and  is  a  collateral  engagement  that  the  specific  thing  so  sold 
possesses  certain  qualities,  but  the  property  passing  by  the  contract  of 
sale,  a  breach  of  the  warranty  cannot  entitle  the  vendee  to  rescind  the 
contract  and  revest  the  property  in  the  vendor  without  his  consent. 
.  .  .  But  where  the  subject-matter  of  the  sale  is  not  in  existence,  or 

^  Grimoldby  v.  Wells,  L.  U.  10  C.  P.  391.  vour.    Prior    to    the    Judicature   Acts   the 

3  By   the  Rules  of  the   Supreme  Court,  buyer  could  only  plead  the  breach  of  war- 

Ords.  XIX.  r.  3,  and  XXII.  r.  10,  a  defend-  rauty  in  diDQiDUtion  of  the  price.    Seepott, 

ant  may  recover  his  whole  dama^res  by  way  p.  S55. 

of  counter-claim,  and  obtain  judgment  for  '  Vol.  11.  p.  30,  ed.  1S79. 

the  balance  should  it  prove  to  be  iif  his  fa- 


PABT  II.]  BEMEDIES  OP  THE  BUYER.  .  858 

not  ascertained  at  the  time  of  the  contract,  an  engagement  that  it 
shall,  when  existing  or  ascertained,  possess  certain  qualities,  is  not  a 
mere  warranty,  but  a  condition,  the  performance  of  which  is  precedent 
to  any  obligation  upon  the  vendee  under  the  contract,  because  the  ex- 
istence of  those  qualitte%  being  part  of  the  description  of  the  thing  sold 
bexomes  essential  to  its  identity^  and  the  vendee  cannot  be  obliged  to 
receive  and  pay  for  a  thing  different  from  that  for  which  he  con- 
tracted." The  same  reasoning  which  applies  to  a  thing  not  yet  exist- 
ing, or  not  yet  ascertained,  ^ould  seem  equally  applicable  to  goods  in 
a  distant  country,  or  on  the  high  seas,  beyond  the  possible  reach  of  the 
bayer^s  inspection. 

§  896.  In  the  absence  of  some  such  express  stipulation  as  was  con- 
tained in  Hey  worth  v.  Hutchinson,  ante^  p.  847,  it  is  therefore  a  com* 
plete  defence  for  the  buyer  to  show  that  in  such  a  sale  the  delivery 
offered  was  not  in  accordance  with  the  promise.^  And  the  buyer 
may  even  reject  the  goods,  if  the  vendor  refuses  him  an  opportunity 
for  inspection  when  demanded  at  a  reasonable  time,  although  the 
vendor,  a  few  days  afterwards,  offers  them  for  inspection ;  as  was  de- 
cided in  Lorymer  v.  Smith,  ante^  p.  541. 

In  actual  practice,  the  only  difficulty  which  arises  in  these  cases 
grows  out  of  controversies  whether  the  buyer  has  actually  accepted 
the  goods  and  thus  become  owner.  On  this  point  the  cases  show  that 
acceptance  does  not  take  place  by  mere  retention  of  the  goods  for  the 
time  necessary  to  examine  or  test  them,  nor  by  the  consumption  of  so 
much  as  is  necessary  for  such  examination  and  testing ;  and  it  is  al- 
ways a  question  of  fact  for  the  jury^  whether  the  goods  were  kept 
longer,  or  whether  a  larger  quantity  was  consumed  than  was  requisite 
to  enable  the  buyer  to  decide  whether  he  would  accept  or  reject. 

897.  The  second  proposition,  that  the  buyer  may,  after  receiving 
and  accepting  the  goods,  bring  his  action  for  damages,  in  case  the 
quality  is  inferior  to  that  warranted  by  the  vendor,  needs  no  author- 
ity. It  is  taken  for  granted  in  all  the  cases,  there  being  notding  to 
create  an  exception  from  the  general  rule,  that  an  action  for  damages 
lies  in  every  case  of  a  breach  of  promise  made  by  one  man  to  another^ 
for  a  good  and  valuable  consideration.^ 

§  898.  The  third  remedy  of  the  buyer  is  by  a  counter-claim  for 
damages  for  breach  of  warranty  in  the  vendor's  action  for  the  price. 
Before  the  Judicature  Acts  his  only  remedy  was  to  plead  the  breach 
of  warranty  in  diminution  of  the  price.  The  law  on  the  subject  can- 
not be  better  presented  than  by  extracts  from  the  lucid  decision  given, 

1  Street  v,  B\ay,  2  B.  &  Ad.  456  ;  Sanders  *  See  the  opinions  of  the  judges  in  Poal- 

p.  Jameson,  2  C.  &  K.  557 ;  Cooke  v.  Rid-  ton  v.  Lattimore,  9  B.  &  C.  259.    The  same 

delien,  1  C.  &  K.  561 ;  Heilbutt  v.  Hickson,  view  has  been  taken  by  the  American  Courta. 

L.  R.  7  C  P.  438.  Ba        Pool,  52  N.  Y.  416. 

*  See  the  cases  reviewed,  cmUf  pp.  641, 
542. 
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in  behalf  of  the  Exchequer  of  Pleas,  by  Parke,  B.,  in  Mondel  v. 
Steel.^  In  that  case  the  action  was  by  the  buyer  for  damages  for 
breach  of  an  express  warranty  in  the  quality  of  a  ship  built  under 
written  contract.  The  defendant  pleaded  in  effect,  that  the  buyer 
had  already  recovered  damages  by  setting  up  the  breach  of  warranty 
in  defence  when  sued  for  the  price  of  the  ship.  The  damages  claimed 
in  the  declaration  were  special,  and  were  alleged  to  result  from  defects 
in  the  fastenings,  whereby  the  vessel  was  so  much  strained  as  to  re- 
quire fastening  and  repair,  so  that  the  plaintiff  was  deprived  of  the 
use  of  the  vessel  while  undergoing  the  repairs.  A  general  demurrer 
to  the  plea  was  sustained,  and  per  cur, :  "  Formerly  it  was  the  practice, 
where  an  action  was  brought  for  an  agreed  price  of  a  specific  chattel 
sold  with  a  warranty,  or  of  work  which  was  to  be  performed  according 
to  contract,  to  allow  the  plaintiff  to  recover  the  stipulated  sum,  leaving 
the  defendant  to  a  cross-action  for  breach  of  the  warranty ;  in  which 
action,  as  well  the  difference  between  the  price  contracted  for,  and  the 
real  value  of  the  articles  or  of  the  work  done,  as  any  consequential 
damage,  might  have  been  recovered  ;  and  this  course  was  simple  and 
consistent.  In  the  one  case,  the  performance  of  the  warranty  not 
being  a  condition  precedent  to  the  payment  of  the  price,  the  defendant 
who  received  the  chattel  warranted  has  thereby  the  property  vested  in 
him  indefeasihly^  and  is  incapable  of  returning  it  hack;  he  has  all  that 
he  stipulated  for  as  the  condition  of  paying  the  price,  and  therefore  it 
was  held  that  he  ought  to  pay  it,  and  seek  his  remedy  on  the  plaintiff^s 
contract  of  warranty.  In  the  other  case  the  law  appears  to  have  con- 
strued the  contract  as  not  importing  that  the  performance  of  every 
portion  of  the  work  should  be  a  condition  precedent  to  the  payment 
of  the  stipulated  price,  otherwise  the  least  deviation  would  have  de- 
prived the  plaintiff  of  the  whole  price ;  and  therefore  the  defendant 
was  obliged  to  pay  it,  and  recover  for  any  breach  of  contract  on  the 
other  side.  But  after  the  case  of  Basten  v.  Butter,^  a  different  prac- 
tice began  to  prevail,  and,  being  attended  with  much  practical  conven- 
ience, has  been  since  generally  followed ;  and  the  defendant  is  now 
permitted  to  show  that  the  chattels,  by  reason  of  the  non-compliance 
with  the  warranty  in  the  one  case,  and  the  work,  in  consequence  of  the 
non-performance  of  the  contract  in  the  other,  were  diminished  in  value. 
.  .  .  The  rule  is,  that  it  is  competent  for  the  defendant,  not  to  set 
offy  hy  a  procedure  in  the  nature  of  a  cross-action^  the  amount  of  dam- 
ages which  he  has  sustained  by  breach  of  the  contract,  but  simply  to  de- 
fend  himself  by  showing  how  much  less  the  subject-matter  of  the  action 
was  worth  by  reason  of  the  breach  of  contract;  and  to  the  extent 


^  8  M.  &  W.  658 ;  bat  the  decision  is  now  see  the  observations  of  Wille-s,  J.,  on  the 

of  little  practical  importance.     Parke,  B.'s,  port  of  Parke,  B.'s,  jadgment  in  Meeeon  9t 

exposition  of   the   law  in  Mondel  v.  Steel,  Welsby;  see,  also,  Kigge  o.  Burbidj^e,  15  M. 

was  approved  and  acted  npon  in  Towers  on  v.  &  W.  598. 

Aspatria  Society,  27  L.  T.  N.  S.  270,  where  >  7  East,  479. 
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that  he  obtains,  or  is  capable  of  obtaining,  an  abatement  of  price  on 
that  account,  he  must  be  considered  as  having  received  satisfaction  for 
the  breach  of  contract,  and  is  precluded  from  recovering  in  another 
action  to  that  extent^  hut  no  more" 

This  case  was,  before  the  Judicature  Acts,  the  leading  one  always 
cited  for  establishing,  — 

First.  That  the  buyer  might  set  up  the  defective  quality  of  the 
warranted  article  in  diminution  of  the  price  ;  and, 

Secondly,  That  he  must  bring  a  cross-action  if  he  desired  to  claim 
special  or  consequential  damages,  which  action  was  not  barred  by 
reason  of  his  having  obtained  a  diminution  of  price  in  a  previous  ac- 
tion brought  by  his  vendor.^ 

But  this  restriction  has  been  removed  by  the  provisions  of  the  new 
procedure.  Under  Order  XIX.  r.  8,  a  defendant  may  set  up,  by  way 
of  set-off  or  counter-claim,  any  claim,  whether  sounding  in  damages  or 
not^  which  he  has  against  the  claim  of  the  plaintiff  ;  and  under  Order 
XXII.  r.  10,  the  defendant  is  enabled  to  recover  consequential  dam- 
ages which  may  far  exceed  the  amount  of  the  price  sued  for  by  the 
plaintiff. 

§  899.  In  Davis  v.  Hedges,*  the  Queen's  Bench  followed  Mondel  v. 
Steel,  and  further  held  that  the  buyer  had  the  option  of  setting 
up  the  defective  quality  as  a  defence,  or  of  maintaining  a  separate 
action. 

In  Poulton  V,  Lattimore,^  the  buyer's  defence  in  an  action  for  the 
price  was  successful  for  the  whole  amount  of  the  price.  The  vendor 
sued  to  recover  the  price  of  seed,  warranted  to  be  good  new  growing 
seed,  part  of  which  the  buyer  had  sowed  himself,  and  the  remainder 
was  sold  to  two  other  persons,  who  proved  that  the  seed  was  worth- 
less ;  that  it  had  turned  out  to  be  wholly  unproductive  ;  and  that  they 
had  neither  paid  nor  would  pay  for  it. 

It  was  further  held  in  this  case  that  the  buyer  might  insist  on  his 
defence  without  returning,  or  offering  to  return,  the  seed.  And  the 
cases  cited  in  the  note  are  authorities  to  the  effect  that  not  only  may 
the  breach  of  warranty  be  so  used  in  defence,  but  that  a  direct  action 
by  the  buyer  may  be  maintained  for  damages  for  the  breach,  without 
notice  to  the  vendor.* 

§  900.  It  has  been  said,  however,  by  eminent  judges,  and  the  jury 
at  the  trial  would  no  doubt  be  told,  that  the  failure  either  to  return 
the  goods,  or  to  notify  the  vendor  of  the  defect  in  quality,  raises  a 
strong  presumption  that  the  complaint  of  defective  quality  is  not  well 
founded.^ 

1  See,  also,  Riggev.  Burbidge,15M.  &W.  «  Fielder  v.  Starkin,  1  H.  Bl.  17;  Pat&. 
598 ;  Catter  v.  Powell,  2  Sm.  L.  C.  ed.  1879,  ahaU  v.  Tranter,  3  A.  &  E.  103  ;  Bachanan 
notes,  pp.  29,  30.  v.  Famshaw,  2  T.  B.  745. 

2  L.  R.  6  Q.  B.  687.  >  Per  Lord  Ellenborough,  in  Fisher  o. 
>  9  B.  &  C.  259.                                               Samuda,  1  Camp.  190 ;  ;>er  Lord  Longhbor- 
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In  Adams  v.  Richards,^  the  Common  Pleas  held,  that  where  a  hone 
had  been  sold  with  express  warranty  and  an  agreement  to  take  him 
back  if  found  faulty,  it  was  incumbent  on  the  purchaser  to  return  the 
horse  0%  %oon  as  the  faults  were  discovered^  unless  the  seller,  by 
subsequent  misrepresentation,  induced  the  purchaser  to  prolong  the 
trial. 

In  Hinchcliffe  v.  Barwick,^  the  plaintifiE  had  purchased  a  horse  war- 
ranted to  be  a  good  worker.  It  was  one  of  the  conditions  of  sale  that 
if  the  horse  did  not  answer  to  the  warranty  the  purchaser  should  re- 
turn him  within  a  given  time.  The  plaintiff  did  not  return  the  horse 
within  the  time,  but  sued  on  the  warranty.  Held,  that  the  action 
was  not  maintainable,  the  plaintiff's  only  remedy  being  the  return  ot 
the  horse. 

But  the  right  to  return  a  horse  for  breach  of  warranty  was  held  by 
the  Exchequer  not  to  be  affected  by  an  accident  to  the  horse  after  the 
sale  without  any  default  in  the  buyer  ;^  and,  on  the  same  principle, 
it  was  held  that  when  a  horse  died  during  the  time  limited  for  its 
return,  the  seller  must  bear  the  loss,  and  could  not  maintain  an  action 
for  goods  sold  and  delivered.* 

§  901.  The  buyer  will  also  lose  his  right  of  returning  goods  deliv- 
ered to  him  under  a  warranty  of  quality,  if  he  has  shown  by  his  con- 
duct an  acceptance  of  them,  or  if  he  has  retained  them  a  longer  time 
than  was  reasonable  for  a  trial,  or  has  consumed  more  than  was  neces- 
sary for  testing  them,  or  has  exercised  acts  of  ownership,  as  by  offer- 
ing to  resell  them  ;  all  of  which  acts  show  an  agreement  to  accept 
the  goods,^  but  do  not  constitute  an  abandonment  of  his  remedy  by 
cross-action,®  or  now  by  a  counter-claim  in  the  vendor's  action  for  the 
price. 

§  902.  The  buyer's  right  to  insist  on  a  reduction  of  price  on  the 
ground  of  breach  of  warranty  could  not,  previous  to  the  Judicatui*e 
Acts,  be  made  available  if  he  had  given  a  negotiable  security  for  the 
price,  and  the  action  was  brought  on  the  security.  He  was  driven  in 
such  a  case  to  a  cross-action  as  his  only  remedy.  The  reason  was  that 
the  law  did  not  permit  an  unliquidated  and  uncertain  claim  to  be  set 
up  in  defence  against  the  liquidated  demand  represented  by  a  bill  or 
note,'  but  now  the  buyer  may  set  up  unliquidated  damages  by  counter- 
claim.^ 

§  903.  In  relation  to  the  measure  of  damages  which  the  buyer  is 

ODgh,  in  Fielder  v.  Starkin,  tupra ;  Poulton  *  Mondel  v.  Steel,  8  Sf.  &  W.  858  ;  Street 

V.  Lattimore,  9   B.  &  C.  259  ;  Proflser  v.  v.  Blay,  2  B.  &  Ad.  456 ;  Allen  v.  Cameron, 

Hooper,  1  Moo.  106.  1  C.  &  M.  832. 

1  2  H.  Bl.  573.  7  See  the  exposition  of  the  law  and  cita- 

s  5  Ex.  D.  177,  C.  A.  tion  of  authorities  in  Byles  on  Bills,  p.  132, 

>  Head  v.  Tattersall,  L.  R.  7  Ex.  7.  ed.   1879  ;    Agra  &  Master  man's  Bank    v. 
<  Elphick  t;.  Barnes,  5  C.  P.  D.  321.  Leighton,  L.  R.  2  Ex.  56 ;  36  L.  J.  Ex.  33. 

>  Ante,  pp.  664  et  seq,  «  Ords.  XIX.  r.  3 ;  XXII.  r.  10. 
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entitled  to  recover  for  breach  of  warranty,  the  rules  are  substantially 
the  same  as  those  which  govern  in  the  case  of  the  vendor's  breach  of 
his  obligation  to  deliver. 

In  Dingle  v,  Hare,^  cited  ante^  p.  572,  it  was  held  that  the  jury  had 
properly  allowed  the  purchaser  the  difference  of  value  between  the 
article  delivered  and  the  article  as  warranted.  And  in  Jones  v.  Just,^ 
cited  ante^  p.  596,  the  same  rule  was  applied,  and  the  plaintiff  recov- 
ered as  damages  756Z.,  although,  by  reason  of  a  rise  in  the  market,  the 
inferior  article  sold  for  nearly  as  much  as  the  price  given  in  the 
original  sale. 

In  Lewis  v.  Peake,^  the  buyer  of  a  horse,  relying  on  a  warranty,  re- 
sold the  animal  with  warranty,  and,  being  sued  by  his  vendee,  in- 
formed his  vendor  of  the  action,  and  offered  him  the  option  of  defend- 
ing it,  to  which  offer  he  received  no  answer,  and  thereupon  defended 
it  himself,  and  failed.  The  Common  Pleas  held  that  the  costs  so  in- 
curred were  recoverable  as  special  damages  against  the  first  vendor. 

In  Kandall  v.  Raper,^  the  plaintiffs  had  bought  barley  from  the 
defendant  as  Chevalier  seed  barley,  and  in  their  trade  as  corn-factors 
resold  it  with  a  warranty  that  it  was  such  seed  barley.  The  sub-ven- 
dees sowed  the  seed,  and  the  produce  was  barley  of  a  different  and 
inferior  kind,  whereupon  they  made  claim  upon  the  plaintiffs  for  com- 
pensation, which  the  plaintiffs  had  agreed  to  satisfy,  but  no  particular 
sum  was  fixed,  and  nothing  had  yet  been  paid  by  the  plaintiffs.  The 
difference  in  the  value  of  the  barley  sold  by  the  defendant,  and  the 
barley  as  described,  was  15Z.,  but  the  plaintiffs  recovered  2612.  7^.  6e2., 
the  excess  being  for  such  damages  as  the  plaintiffs  were  deemed  by 
the  jury  liable  to  pay  to  their  sub-vendees.  All  the  judges  of  the 
Queen's  Bench  held  the  damages  to  the  sub-vendees  to  be  the  neces- 
sary and  immediate  consequence  of  the  defendant's  breach  of  contract, 
and  properly  recoverable.  Wightman,  J.,  however,  expressed  a  doubt 
whether  these  damages  were  recoverable  before  the  plaintiffs  had  actu- 
ally paid  the  claims  of  their  sub-vendees,  but  declined  to  dissent  from 
his  brethren  on  the  point. 

§  903  a.  The  Sale  of  Food  and  Drugs  Act,  1875  (38  &  89  Vict.  c. 
63,  B.  28),  provides  that  in  any  action  brought  by  any  person  for  a 
breach  of  contract  on  the  sale  of  any  article  of  food,  or  of  any  drug, 
such  person  may  recover  alone,  or  in  addition  to  any  other  damages 
recoverable  by  him,  the  amount  of  any  penalty  in  which  he  may  have 
been  convicted  under  this  Act,  together  with  the  costs  paid  by  him  upon 
such  conviction,  and  those  incurred  by  him  in  and  about  his  defence 
thereto,  if  he  prove  that  the  article  or  drug,  the  subject  of  such  convic- 
tion, was  sold  to  him  as  and  for  an  article  or  drug  of  the  same  nature, 
substance,  and  quality  as  that  which  was  demanded  of  him,  and  that 

1  7  C.  B.  N.  S.  145 ;  29  L.  J.  C.  P.  144.  «  7  Taunt,  153. 

s  L.  R.  3  Q.  B.  197 ;  37  L.  J.^Q.  B.  89.  «  £.,  B.  &  £.  84 ;  27  L.  J.  Q.  B.  266. 
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he  purchased  it  not  knowing  it  to  be  otherwise,  and  afterwards  sold  it 
in  the  same  state  in  which  he  purchased  it;  the  defendant  in  such 
action  being  nevertheless  at  liberty  to  prove  that  the  conviction  was 
wrongful,  or  that  the  amount  of  costs  awarded  or  claimed  was  unrea- 
sonable. 

In  Wilson  v.  Dunville,^  before  the  Exchequer  Division  in  Ireland, 
the  plaintiff  had  bought  from  the  defendants,  who  were  a  firm  of  dis- 
tillers, a  quantity  of  grains,  which  the  defendants  warranted  to  be 
"distillers'  grains,"  and  which  were  ordinarily  used  for  feeding  cattle. 
The  grains  contained  an  admixture  of  lead,  and  several  of  the  plain- 
tiff's cattle,  which  were  fed  upon  them,  were  poisoned  and  died.  The 
warranty  was  not  fraudulent.  Upon  the  finding  of  the  jury  that  the 
substance  did  not  reasonably  answer  the  description  of  "  distillers* 
grains,"  the  Court  held  the  defendants  to  be  liable  in  damages  for  the 
value  of  the  cattle  which  had  died,  on  the  ground  that  their  death  was 
the  natural  consequence  of  the  defendants'  breach  of  warranty. 

§  904.  The  damages  recoverable  by  the  buyer  for  a  breach  of  war- 
anty  may  be  greatly  augmented  when  they  are  the  consequence  of  a 
fraudulent  misrepresentation  by  the  vendor.  Thus  in  Multett  v,  Ma- 
son,2  the  plaintiff,  having  placed  with  other  cattle  a  cow  bought  from 
the  defendant,  which  was  fraudulently  warranted  to  be  sound,  although 
known  by  the  vendor  to  be  affected  with  an  infectious  disease,  was 
held  entitled  to  recover  as  damages  the  value  of  such  of  his  own  cattle 
as  had  died  from  the  disease  communicated  to  them  bv  the  infected 
animal,  the  Court  distinguishing  the  case  from  Hill  v.  Balls,^  on  the 
ground  that  in  this  latter  case  there  had  been  no  misrepresentation  to 
induce  the  buyer  to  put  a  glandered  horse  in  the  same  stable  with 
others. 

And  even  when  the  warranty  was  not  proved  to  be  fraudulent,  the 
buyer  was  held  equally  entitled  to  recover  when  the  seller  knew  himi 
to  be  a  farmer,  who  would,  in  the  ordinary  course  of  his  business,  place 
the  infected  animal  with  others.^  The  case  then  came  within  the  rule 
laid  down  in  Hadley  t^.  Baxendale,  and  the  only  question  for  the  jury 
to  determime  was  whether  the  infection  of  the  herd  followed  as  a 
natural  consequence  from  the  seller's  breach  of  warranty.^ 

In  George  v.  Skivington,®  it  was  held  that  the  buyer  might  recover 
damages  for  personal  injury  resulting  to  him  from  the  use  of  a  delete- 
rious compound  furnished  by  a  chemist,  and  unfit  for  the  purpose  for 
which  he  professed  to  sell  it ;  but  this  case  has  been  since  disapproved, 
and  is  very  questionable  law.^ 

1  6  L.  K.  Ir.  210;  S.  C.  4L.  R.  Ir.  249.  ^  Smith  v.  Green,  gupra;  Randall  v.  New- 

3  L.  R.  I  C.  P.  559.  son,  2  Q.  B.  D.  102,  C.  A. 

>  2  II.  &  N.  299;  27  L.  J.  £x.  45.  «  L.  R.  5  Ex.  1 ;  39  L.  J.  Ex.  8. 

«  Smith  V.  Green,  1  C.  P.  D.  92.  "^  Heaven  v.  Pender,  9  Q.  B.  D.  102  (n^ 

der  appeal). 


PART  11.]  REMEDIES  OF  THE  BUYER.  859 


AMERICAN  NOTE. 
Action  for  Non-Delivery. 

§§  869-904.  It  is  equally  elemeDtarj  law  in  America  as  in  England,  that  if 
the  seller  neglect  or  refuse  to  deliver,  whenever  the  buyer,  by  the  contract,  is 
entitled  to  a  delivery,  the  latter  may  sustain  an  action  therefor.  It  is  equally 
elementary  that  the  usual  measare  of  damages,  if  the  goods  are  not  paid  for, 
is  the  ditference  between  the  agreed  price  and  the  fair  market  value,  as  ad- 
vanced, at  the  time  and  place  of  delivery,  with  interest;  being  the  converse  of 
the  rule  in  actions  by  vendors  against  vendees  for  not  accepting  the  goods, 
the  leading  authorities  on  which  are  collected  ante,  page  716,  which  see.  As 
to  the  evidence  competent  to  prove  market  value,  see  Lush  v.  Druse,  4  Wend. 
313;  Ciiquot's  Champagne,  3  Wall.  143;  Harrison  v.  Glover,  72  N.  Y.  451. 
And  if  no  special  time  or  place  be  fixed  for  the  delivery,  the  time  and  place 
of  sale  is  the  standard,  or  at  least  a  reasonable  time  afterward.  Thompson  v. 
Woodruff,  7  Coldw.  401 ;  Kipp  v.  Wiles,  3  Sandf.  585.  Or  upon  a  demand 
of  delivery  and  failure  to  comply.  Williams  v.  Wood,  16  Md.  220.  And  no 
more  than  such  market  value  can  be  recovered  unless  the  use  to  which  the 
goods  were  to  be  applied  was  known  to  the  vendor.  Bartlett  v»  Bianchard, 
13  Gray,  429 ;  Buffalo  Barb  Wire  Co.  v.  Phillips,  64  Wise.  338 ;  Fessler  v. 
Love,  48  Peun.  St.  407,  approving  Adams  Express  Co.  v,  Egbert,  36  lb.  360. 

If  there  be  no  market  price  or  market  value  at  the  place  of  delivery,  the 
value  at  the  nearest  available  market  where  the  articles  could  be  procured, 
with  the  expense  of  transporting  them  to  the  stipulated  place  of  delivery,  is 
the  rule ;  some  latitude  being  allowed  in  determining  the  point  of  time  and 
apace  within  which  the  evidence  must  be  confined.  Grand  Tower  Co.  v,  Phil- 
lips, 23  Wall.  471,  an  important  case;  Durst  v.  Burton,  47  N.  Y.  167; 
Douglass  V.  Merceles,  25  N.  J.  Eq.  144 ;  Cahen  v.  PJatt,  69  N.  Y.  352 ;  Fur- 
long  V.  Polleys,  30  Me.  491 ;  Berry  v.  Dwinel,  44  Me.  255 ;  McCormick  v. 
Hamilton,  23  Gratt.  561 ;  Wemple  v.  Stewart,  22  Barb.  154 ;  Rice  v.  Manley, 
66  N.  Y.  82 ;  Young  v.  Lloyd,  65  Penn.  St.  199 ;  Hazelton  Coal  Co.  v. 
Buck  Mt.  Coal  Co.  57  lb.  301 ;  Coxe  v,  England,  65  lb.  212 ;  Sellar  v. 
Clelland,  2  Col.  532.  It  being  the  duty  of  the  buyer  to  use  all  reasonable 
efforts  to  supply  himself  elsewhere.  Penn.  R.  R.  Co.  t*.  Titusville  Plank 
Road  Co.  71  Penn.  St.  350;  Hopkins  v.  Sanford,  41  Mich.  243;  Hamilton  ^ 
V.  McPherson,  28  N.  Y.  76;  Beymer  v.  McBride,  37  Iowa,  114;  liumphreys- 
ville  Copper  Co.  v.  Vermont  Copper  Mining  Co.  33  Yt.  92. 

If  the  article  cannot  be  purchased  in  any  market,  at  any  price,  the  vendee 
may  prove  his  actual  loss  in  some  other  way.  Bank  of  Montgomery  v,  Reese, 
26  Penn.  St.  143  ;  McHose  v.  Fulmer,  73  Ih.  367 ;  Culiu  v.  Woodbury  Glass 
Works,  108  Penn.  St.  220;  Cockburn  v.  The  Ashland  Lumber  Co.  54  Wise 
619 ;  Ramsay  v.  Tully,  12  Bradw.  463.  There  are  many  cases  where  the 
general  rule  is  not  applicable.  See  Merrimack  Man.  Co.  v,  Quintard,  107 
Mass.  127  ;  Camden  Oil  Co.  v.  Schleus,  59  Md.  31 ;  Schouse  v,  Neiswaanger, 
18  Mo.  Ap.  236 ;  Bell  v.  Reynolds,  78  Ala.  511. 
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If  there  had  been  no  advance  in  value  since  the  time  of  the  purchase,  and  a 
fortiori  if  the  market  price  had  declined,  evidently  the  damages  could  not  be 
material^  but  whenever  there  has  been  a  breach  of  the  contract,  a  party 
can  in  any  event  recover  nominal  damages.  Bush  v.  Canfield,  2  Conn.  485  ; 
Maher  V.  Riley,  17  Col.  415;  Rose  v.  Boseman,  41  Ala.  678;  Billings  r. 
Yanderbeck,  23  Barb.  546;  Wilson  v.  Whitaker,  49  Penn.  St.  114;  Moses 
V.  Rasin,  14  Fed.  Rep.  772.  The  general  rules  thus  stated  will  be  found  sup- 
ported in  the  following  among  other  cases :  — 

Arkansas.     Hanna  v.  Barter,  2  Ark.  897. 

California.     Crosby  v.  Watkins,  12  Cal.  85. 

Connecticut.  Bush  v.  Canfield,  2  Conn.  487 ;  Wells  v.  Abemethy,  5  lb. 
227;  West  v.  Pritchard,  19  lb.  215. 

Illinois.  Smith  v.  Dunlap,  12  111.  184;  Phelps  v.  McGee,  18  lb.  155; 
Deere  v.  Lewis,  51  lb.  254 ;  Capen  v,  De  Steiger  Glass  Co.  105  lb.  185. 

Indiana.  Kent  v,  Ginter,  23  Ind.  1 ;  S^ehner  v.  Dale,  25  lb.  433 ;  Mc- 
Collum  V,  Huntington,  51  lb.  229. 

Iowa.     Cannon  v.  Folsom,  2  Iowa,  101 ;  Jemmison  v.  Gray,  29  Iowa,  537. 

Kansas.     Stewart  v.  Power,  12  Eans.  596  ;  Gray  v.  Hall,  29  lb.  704. 

Kentucky.    Miles  i;.  Miller,  12  Barb.  134. 

Louisiana.  Arrowsmith  v.  Gordon,  3  La.  An.  106;  Porter  v.  Barrow, 
lb.  140 ;  Marchesseau  v.  Chaffee,  4  lb.  24. 

Maine.     Smith  v.  Berry,  18  Me.  122;  Bush  v.  Holmes,  53  Me.  417. 

Maryland.  Kribs  v.  Jones,  44  Md.  396  ;  Camden  Consolidated  Oil  Co. 
V.  Schleas,  59  Md.  31. 

Massachusetts.  Shaw  v.  Nndd,  8  Pick.  9;  Bartlett  v.  Blanchard,  13 
Gray,  429;  Essex  Co.  v.  Pacific  Mills,  14  lb.  389. 

Michigan.     McKercher  v.  Curtis,  35  Mich.  478. 

Missouri.     White  v.  Salisbury,  33  Mo.  150. 

New  Hampshire.  Stevens  f^.  Lyford,  7  N.  H.  360 ;  Rand  v.  The  White 
Mt.  R.  R.  Co.  40  N.  H.  79. 

New  York.  Gregory  v.  McDowell,  8  Wend.  435 ;  Dey  v,  Dox,  9  Wend. 
120;  Davis  v.  Shields,  24  lb.  326;  Beals  v.  Terry,  2  Sandf.  127 ;  McKnight 
V.  Dunlop,  1  Selden,  537;  Dana  v.  Fielder,  12  N.  Y.  40,  a  valuable  case; 
Clark  V.  Doles,  20  Barb.  42 ;  Fisheil  v.  Winans,  38  Barb.  228 ;  Van  Allen  v. 
Illinois  Central  R.  R.  7  Bosw.  515.  This  is  so  although  the  failure  to  deliver 
was  not  by  design,  but  inuocently,  as  when  the  vendor  did  not  own  the  prop- 
erty sold.     Lister  v.  Windmuller,  20  Joues  &  Sp.  408. 

Pknnsylyania.     White  v,  Tompkins,  52  Penn.  St.  363. 

Tennessee.     Doak  v.  Snapp,  1  Coldw.  180. 

Vermont.     Worthen  r.  Wilmot,  30  Vt.  555. 

Wisconsin.     Hill  v.  Cbipman,  59  Wise  211. 

If  the  price  has  been  paid  in  advance,  two  different  views  exist  as  to  the 
rule  of  damages.  In  many  tribunals  the  rule  is  that  the  buyer  can  recover 
only  the  full  value  of  the  property  at  the  very  time  and  place  of  the  stipulated 
delivery,  and  interest  added  ;  or,  as  sometimes  stated,  the  difference  between 
the  contract  price  and  the  market  value,  with  the  amount  paid  for  the  goods 
and  interest  thereon.  Shepherd  v.  Hampton,  3  Wheat  200,  a  leading  case ; 
Douglass  V.  McAllister,  3  Cranch,  298 ;  Cofield  v.  Clark,  2  Cal.  102 ;  Hum- 
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pbrejBYille  Copper  Co.  v.  YenDont  Copper  Co.  83  Vt.  92  ;  Bear  v.  Harnish, 
3  Brewster,  116;  Smithharst  v.  Woolston,5  W.  &  S.  106;  HiH  v.  Smith,  32 
Yt.  433 ;  Roee  v.  Boseman,  41  Ala.  (N.  8.)  678 ;  McKenney  v,  Haines,  63 
Me.  74.  Such  is  Mr.  Sedgwick's  view.  1  Sedgw.  on  Dam.  page  [274]. 
While  some  courts  allow  the  vendee  to  recover  the  highest  market  value 
which  the  article  ever  reaches  between  the  time  of  the  breach  and  the  com- 
mencement of  the  suit,  or,  as  some  hold,  even  down  to  the  time  of  the  actual 
trial.     The  states  in  which  this  rule  is  most  positively  adopted  are :  ^ 

California.  Dabovich  t^.  £meric,  12  Cal.  171 ;  Moher  i;.  Riley,  17  lb. 
415. 

Connecticut.     West  i?.  Pritchard,  19  Conn.  212. 

Iowa.  Davenport  v.  Wells,  1  Iowa,  598;  Cannon  v.  Folsom,  2  lb.  101 ; 
Stapleton  v.  King,  40  lb.  278 ;  Myer  v.  Wheeler,  65  lb.  390 ;  Oilman  v. 
Andrews,  66  lb.  116. 

Indiana.     Kent  v,  Ginter,  23  Ind.  1,  as  to  stocks. 

New  York,  which  may  be  considered  as  the  leading  state  on  this  point. 
West  V.  Wentworth,  3  Cow.  82  (1824),  a  purchase  of  salt ;  reaffirmed  upon 
careful  consideration  in  Clark  v.  Pinney,  7  Cow.  687  (1827),  also  a  purchase 
of  salt,  elaborately  examining  the  authorities;  Van  Allen  v.  Illinois  Cent. 
R.  R.  7  Bosw.  515,  a  sale  of  stocks;  Arnold  v,  Suffolk  Bank,  27  Barb.  424, 
also  a  sale  of  stocks.  See  Suydam  v.  Jenkins,  3  Sandf.  614,  for  an  interesting 
examination  of  the  subject 

Pennsylvania.  This  rule  is  applied  to  stocks,  though,  as  we  have  before 
seen,  not  generally.     Bank  of  Montgomery  v.  Reese,  26  Penn.  St.  143. 

South  Carolina.  In  Davis  v.  Richardson,  1  Bay,  105  (1790),  it  was 
held,  in  a  contract  to  deliver  South  Carolina  stocks,  that  if  no  time  of  delivery 
18  agreed  upon,  and  no  demand  proved,  the  value  at  the  commencement  of  the 
suit,  being  the  first  demand,  is  the  standard. 

Texas.  Randon  v.  Barton,  4  Tex.  289 ;  Calvit  v.  McFadden,  13  lb.  324; 
Brasher  v,  Davidson,  31  lb.  190  ;  Cartwright  v.  McCook,  33  lb.  612;  Gregg 
V.  Fitzhugh,  36  lb.  127  ;  Ranger  v.  Hearne,  37  lb.  30. 

As  to  special  or  consequential  damages  the  rule  is  not  quite  so  clear, 
nor  the  adjudications  quite  so  harmonious.  It  is  obvious  enough,  however,  that 
to  recover  any  special  or  consequential  damages,  t.  «.  damages  not  naturally  or 
ordinarily  the  result  of  non-delivery,  —  or,  to  state  it  in  other  language,  to  re- 
cover any  other  damages  than  the  difference  between  the  contract  price  and 
the  market  value,  —  the  declaration  must  distinctly  allege  such  damages. 
Stevens  v.  Lyford,  7  N.  H.  360 ;  Furlong  v.  Polleys,  30  Me.  49 1 ;  Cofield  v. 
Clark,  2  Cal.  102 ;  Miles  v.  Miller,  12  Bush,  138  ;  Parsons  v.  Sutton,  66  N.  Y. 
92.  And  as  to  what  special  damages  may  be  recovered  under  a  sufficient 
allegation  thereof,  may  be  best  understood  by  a  review  of  the  American  cases 
where  the  subject  has  been  most  carefully  considered.  See  Lattin  v.  Davis, 
Hill  &  Denio,  12,  for  an  examination  of  several  English  cases;  also  Wake- 
man  V.  Wheeler  &  Wilson  MTg.  Co.  101  N.  Y.  20*5.  And  without  discussing 
the  rule  of  special  damages  in  other  cases  than  for  non-delivery,  such  as  in 
suits  against  carriers  or  tort-feasors,  it  is  proposed  to  examine  here  only  cases 
of  sales,  since  this  is  not  a  general  work  on  Damages.  Neither  does  this  seem 
the  appropriate  place  to  present  the  cases  involving  the  rule  of  damages  in 
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cases  of  fraud,  or  a  breach  of  warranty ;  for,  though  the  analogy  is  perhaps 
perfect,  yet,  those  cases  being  fully  collected  elsewhere,  it  is  unnecessary  to 
repeat  them  here.  See  post,  p.  866.  In  Shepard  v.  Milwaukee  Gas  Light  Co. 
15  Wise.  318,  a  storekeeper  was  allowed  to  recover  the  damages  sustained 
in  his  business  by  the  wrongful  refusal  of  a  gas  company  to  furnish  him  gas 
therefor,  as  they  were  bound  to  do.  See,  also.  Richardson  v,  Chynoweth,  26 
lb.  654.  In  Hammer  v.  Schosnfelder,  47  Wise.  455,  the  defendant  agreed  to 
supply  the  plaintiff,  a  butcher,  with  ice  for  his  ice-box,  in  which  to  keep  his 
fresh  meat,  for  the  season  of  1878.  He  was  held  liable  for  loss  of  meat  sus- 
tained for  want  of  the  ice,  it  being  considered  fairly  within  the  contemplation 
of  the  parties  as  the  natural  and  probable  result  of  a  breach  of  the  contract. 
In  some  cases  the  vendee  has  been  allowed  to  recover  the  amount  of  profits  he 
would  have  made  upon  a  sub-sale  which  had  already  been  entered  into  before 
the  defendant'^  failure  to  deliver,  especially  if  the  vendor  knew  of  such  sub- 
sale  ;  and  some  do  not  seem  to  make  that  fact  necessary.  See  Booth  v.  Spuy- 
ten  Duyvil  Rolling  Mill,  60  N.  Y.  487 ;  Messmore  v.  New  York  Shot  Co.  40 
lb.  422;  Griffin  v.  Colver,  16  lb.  489;  White  v.  Miller,  71  lb.  118;  Laird 
V.  Townsend,  5  Hun,  107 ;  McKay  v.  Riley,  65  Cal.  623 ;  Stewart  v.  Power, 
12  Eans.  596;  Benton  v.  Fay,  64  III.  417. 

Specific  Performance. 

The  general  rule  is  that  the  purchaser  of  personal  property  cannot  maintain 
a  bill  in  equity  for  specific  performance,  for  the  reason  that  the  remedy  at  law 
for  damages  is  ordinarily  full  and  adequate.  The  authorities  for  this  rule  need 
hardly  be  collated,  as  the  exceptions  stated  below  fully  sustain  it.  See,  how- 
ever, Jones  V.  Newhal],  115  Mass.  244;  Noyes  v.  Marsh,  123  lb.  286 ;  Harris 
V.  De  Wolf,  108  111.  195 ;  and  the  cases  cited  in  3  Pom.  £q.  Jur.  §  1402,  note. 
But  wherever  it  ts  clear  that  the  purchaser  of  personal  property  has  not  a 
plain,  adequate,  and  complete  remedy  at  law,  it  seems  there  is  no  reason  why 
a  bill  for  specific  performance  will  not  lie  in  cases  of  personal  property  as 
well  as  real.  See  Clark  v.  Flint,  22  Pick.  231.  On  this  ground  it  was  fre- 
quently held  in  the  days  of  slavery,  that  a  bill  in  equity  would  lie  for  the  spe- 
cific performance  of  a  sale  of  slaves  for  the  family  use  of  the  vendee,  or  to 
compel  their  delivery  when  wrongfully  withheld  by  the  defendiint  for  any 
cause.  See  Sarter  v.  Gordon,  2  Hill  [121],  (1835)  ;  Young  v.  Barton,  1 
McMullan,  Eq.  255  (1841).  In  McGowin  v.  Remington,  12  Penn.  St-  56, 
a  bill  was  maintained  for  the  return  of  a  surveyor's  maps,  plans,  and  papers  of 
like  character.  Sales  of  patent  rights  have  been  frequently  enforced  in  eqnity, 
and  the  vendor  ordered  to  make  an  assignment.  Binney  v.  Annan,  107  Ma.^^. 
95  ;  Somerby  v.  Buntin,  118  lb.  287 ;  Corbin  v.  Tracy,  34  Conn.  325 ;  Sat- 
terthwait  v.  Marshall,  4  Del.  Ch.  337.  While  the  general  rule  is  that  a  sale 
of  stocks  will  not  be  specifically  enforced  any  more  than  that  of  other  prop- 
erty,  yet  it  has  been  sometimes  done.  In  Leach  v.  Fobes,  1 1  Gray,  506,  a 
contract  for  the  sale  of  land  and  corporation  shares  was  specifically  enforced 
as  to  the  whole.  And  see  Todd  r.  Taft,  7  Allen,  371,  of  stock  alone;  John- 
son V.  Brooks,  93  N.  Y.  337;  Frue  v.  Houghton,  6  Col.  318;  Treasurer  r. 
Commercial  Coal  Co.  23  lb.  390 ;  Ashe  v.  Johnson,  2  Jones  £q.  149.  In  Foil's 
Appeal,  91  Penn.  St.  434,  such  remedy  was  refused,  when  it  appeared  that 
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the  object  of  the  buyer  was  to  obtaiu  control  of  the  corporation.  Public  pol- 
icy was  declared  to  be  against  it.  In  Equitable  Gas  Light  C!o.  v,  Baltimore 
Coal  Tar  Co.  63  Md.  285,  a  sale  of  coal  tar  was  specifically  enforced,  it  ap- 
pearing that  the  article  was  indispensable  in  the  plaintiff's  business,  and  coald 
not  be  obtained  elsewhere  in  the  city  of  Baltimore. 

Right  to  Return. 

The  buyer  has  in  America  a  right  of  return  in  several  cases  besides  where 
there  is  an  express  agreement  for  it,  as  was  the  case  in  Giles  v.  Bradley,  2 
Johns.  Cas.  253:  — 

(1.)  Where  the  goods  sent  are  not  of  the  same  description,  as  to  kind  or 
species,  as  those  bought  This,  in  England,  is  called  a  *'  condition  "  of  the  sale, 
the  breach  of  which  gives  a  right  of  return.  But  whether  it  be  a  condition,  or 
an  implied  warranty,  as  the  American  view  seems  to  be,  the  right  of  return  is 
well  estabtished,  if  exercised  in  a  reasonable  time,  and  the  other  party  be  placed 
Id  statu  quo.  Hoadley  v.  House,  32  Vt.  179.  The  learned  reader  will  re- 
member the  difference,  as  to  a  right  to  return  for  defective  quality,  between 
sales  of  some  existing,  known,  and  identified  chattel,  and  sales  of  some  non- 
existing  or  not  ascertained  goods,  which  by  the  contract  the  vendor  is  to  fur- 
nish of  a  certain  specified  quality,  since  it  is  only  in  the  latter  case  that  the 
buyer  has  the  right  of  return  for  defects  in  quality.  See  Pope  v,  Allis,  115 
U.  S.  363,  and  cases  cited  on  p.  372. 

(2.)  In  sales  by  sample  where  the  goods  do  not  correspond  with  the  sam- 
ple. Butler  v.  Northumberland,  50  N.  H.  33 ;  Magee  v.  Billiugsley,  3  Ala. 
679.     And  as  to  what  constitutes  a  sale  by  sample,  see  arUe^  pp.  624,  625. 

(3.)  For  breach  of  an  express  warranty.  As  to  what  constitutes  a  war- 
ranty, see  antey  p.  608,  and  post,  The  prevailing  rule  in  America  is  that,  if 
there  be  no  fraud  or  knowledge  of  the  defect,  and  no  agreement  for  a  return, 
the  mere  breach  of  warranty  does  not  give  that  right.  Thornton  v.  Wynn, 
12  Wheat.  189  (1827),  is  certainly  the  leading  case  in  support  of  that  view, 
though  the  real  point  there  decided  was,  that  a  breach  of  warranty,  without 
an  offer  to  rescind  the  contract  and  return  the  goods,  was  not  a  defence  to  a 
note  for  the  price;  and  the  views  there  expressed  have  been  adopted  and 
followed  in  many  cases.  See  Yoorhees  v.  Earl,  2  Hill,  288  ;  Lightburu  v. 
Cooper,  1  Dana,  273;  Lattin  v,  Davis,  Hill  &  Denio,  16;  Gary  t;.  Gruman, 
4  Hill,  625 ;  Muller  v.  Eno,  14  N.  Y.  597 ;  Kase  v.  John,  10  Watts,  107 
Freyman  v,  Enecht,  78  Penn.  St.  141 ;  Allen  v,  Henderson,  3  Humph.  581 ; 
West  V.  Cutting,  19  Vt.  536;  Mayer  v,  Dwiuell,  29  Vt.  299;  Matteson  v 
Holt,  45  Vt.  341 ;  Walls  v.  Gates,  6  Mo.  Ap.  242;  Marsh  v.  Lord,  55  lud 
271;  Wright  v.  Davenport,  44  Tex.  164.  Some  states,  for  the  sake  of  con 
venience,  adopt  the  opposite  rule.  Rutter  v»  Blake,  2  Harr.  &  J.  353 ;  Hyatt 
r.  Boyle,  6  Gill  &  Johns.  121;  Franklin  v.  Long,  7  lb.  407;  Bryant  v,  Is- 
burgh,  13  Gray,  607;  Dorr  v,  Fisher,  1  Cush.  274;  Marston  r.  Knight,  29 
Me.  341 ;  Marshall  r.  Perry,  67  Me.  78;  Aultman  v.  Theiser,  34  Iowa,  272; 
Rogers  t;.  Hansom,  35  Iowa,  287 ;  Jack  v,  Des  Moines,  &c.  R.  R.  Co.  53  Iowa, 
399;  Boothby  v.  Scales,  27  Wise  636,  and  cases  cited;  Sparling  v,  Marks, 
86  III.  125. 

(4.)  In  cases  of  fraudulent  representations.     Here  the  rule  is  quite  uni- 
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form  allowing  a  retarn.  Voorhees  v.  Earl,  2  Hill,  288 ;  Gates  v.  Bliss,  43 
Vt.  299;  Frejman  v.  Knecht,  78  Fenn.  St.  141 ;  Matteson  v.  Holt,  45  Vt. 
336.  In  all  cases  of  return,  however,  for  whatever  cause,  the  right  must  be 
exercised  within  a  reasonable  time  after  the  arrival  of  the  goods,  or  at  least 
after  the  defect  has  been  discovered ;  it  being  sometimes  held  a  question  for 
the  jury,  and  in  some  circumstances  a  question  of  law,  what  is  a  reasonable 
time.  Matteson  v.  Holt,  45  Vt.  33Q;  Cutler  v.  Gilbreth,  53  Me.  176;  Boothbj 
V.  Scales,  27  Wise.  626;  Barnett  v.  Stanton,  2  Ala.  181,  195;  Boughton  «. 
Stand ish,  48  Vt.  594 ;  Douglass  Axe  Man.  Co.  v.  Gardner,  10  Cush.  88. 
Using  part  might  be  a  waiver  of  a  right  to  return.  Lyon  v,  Bertram,  20  How. 
149.  Because  a  contract  must  be  wholly  rescinded,  or  not  at  all.  Voorhees 
V.  Earl,  2  Hill,  288.  Of  course  an  offer  to  return,  duly  made,  is  equivalent  to 
an  actual  return.  Thornton  v.  Wynn,  12  Wheat.  183;  Williams  v.  Hart,  2 
Humph.  68 ;  Fuentes  v.  Caballero,  1  La.  An.  27 ;  Matthews  v.  Fuller,  8 
Bradw.  529.  But  a  mere  '< proposal"  to  return,  followed  by  a  continued  nse 
of  the  property  by  the  vendee,  might  not  be  a  sufficient  rescission.  Horn  «. 
Brick,  48  Md.  358.  If  the  goods  have  been  duly  returned,  the  buyer  may,  of 
course,  recover  back  all  he  has  paid  for  them,  and  interest  from  the  time  of 
the  return.  Kuntzman  v.  Weaver,  20  Penn.  St.  422 ;  Giles  v,  Bradley,  2  Johns. 
Cas.  253 ;  Pope  v.  Allis,  115  U.  S.  363.  And  the  whole  transaction  is  thereby 
rescinded.     See  Lord  v.  Kenny,  13  Johns.  219 ;  Healy  v.  Utley,  3  Cow.  345. 

Action  upon  the  Wa&rantt. 

A  right  of  action  for  breach  of  a  warranty  exists  in  America  (contrary  to 
Adams  v.  Richards,  2  H.  Bl.  573),  although  the  vendor  had  expressly  agreed 
to  take  back  the  property  in  case  it  did  not  correspond  with  the  warranty. 
The  right  to  return  is  merely  a  cumulative  remedy.  Douglass  Axe  Co.  v. 
Gardner,  10  Cush.  88;  Perrine  v.  Serrell,  30  N.  J.  L.  454;  Mandel  r.  Bat- 
tles, 21  Minn.  391  ;  Osborne  v.  Flood,  11  Bradw.  408;  McCormick  v,  Dud> 
ville,  36  Iowa,  645.  Unless  the  buyer  expressly  agrees  that  the  thing  ^'  shall 
be"  returned  if  defective,  in  which  case  he  may  not  have  a  right  to  keep  it 
and  sue  on  the  warranty.  See  Bomberger  v.  Griener,  18  Iowa,  477.  And, 
although  the  buyer  has  exercised  his  right  of  return,  an  action  for  breach  of 
warranty  will  lie  for  any  actual  damage  thereby  sustained  before  such  return. 
Northwood  v,  Rennie,  3  Ont.  Ap.  37  (1878),  an  important  case;  Clark  o. 
McGatcliie,  49  Iowa,  437  ;  Kimball  v.  Vorman,  35  Mich.  310.  The  mere  fact 
of  acceptance  and  use  of  the  goods,  even  after  knowledge  of  the  defect,  does 
not  in  America  prevent  a  resort  to  an  action  upon  a  warranty,  or  for  fraud. 
The  buyer  need  not  return  them,  nor  offer  to  do  so,  nor  give  any  notice,  in 
order  to  sue  upon  his  warranty.  Waring  v.  Mason,  18  Wend.  426;  Muller  v. 
Eno,  14  N.  Y.  597 ;  Vincent  v.  Leland,  100  Mass.  432  ;  Day  v.  Pool,  52  N.  Y. 
416;  Rust  V.  Eckler,  41  N.  Y.  491;  McCeney  v.  Duvall,  21  Md.  166;  Lane 
V.  Lantz,  27  lb.  211 ;  38  lb.  351  ;  Walling  v.  Schwartzkopf,  12  J.  &  S.,  576; 
Bosseilius  v»  Bevan,  3  Rawle,  23 ;  Douglass  Axe  Co.  v.  Gardner,  10  Cush.  88 ; 
Milton  V.  Rowland,  11  Ala.  732;  Fi.<k  v.  Tank,  12  Wise.  277;  Bonnell  o. 
Jacobs,  36  lb.  63;  Frohreich  v.  Gammon,  28  Minn.  476;  Hughes  v.  Bray, 
60  lb.  284;  Cozzins  v.  Whitaker,  3  Stew.  &  Port.  322;  Youghiogheny  Iron 
Co.  V.  Smith,  66  Penn.  St.  340 ;  Freyman  v.  Knecht,  78  lb.  141 ;  Kellogg  v. 
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Denslow,  14  Conn.  411  ;  Gilson  v.  Bingham,  43  Vt.  410 ;  Kent  v.  Friedman, 
101  N.  Y.  616;  Martin  v.  Maxwell,  18  Mo.  Ap.  17.6;  Shields  v,  Reihe,  9 
Bradvr.  598;  Doane  v.  Dunham,  65  111.  512;  Dailey  v»  Green,  15  Penn.  St. 
118;  Ferguson  v»  Hosier,  58  Ind.  438;  Polhemus  v.  Heiman,  45  Cal.  573; 
Cox  V,  Long,  65  N.  C.  7  ;  Lewis  r.  Rountree,  78  N.  C.  323  ;  Zuller  v.  Rogers, 
7  Han,  541 ;  Parks  v.  Morris  Axe  &  Tool  Co.  54  N.  Y.  586 ;  Nichols  v. 
Townsend,  7  Hun,  378 ;  Dounce  v.  Dow,  57  N.  Y.  16.  And  such  cases  as 
Reed  v.  Randall,  29  N.  Y.  358 ;  Gillespie  v.  Torrance,  25  N.  Y.  306 ;  Rust 
V.  Eckler,  41  N.  Y.  488,  must  he  taken  with  some  degree  oF  allowance.  No 
doubt  a  failure  to  return  the  goods,  or  notify  the  vendor  of  the  defect,  after 
sufficient  opportunity  to  examine  them,  may  be  some  evidence  that  no  defect 
existed,  but  it  is  not  a  condition  precedent  to  the  action,  nor  in  law  a  waiver  of 
the  warranty,  though  some  states  seem  to  hold  it  so,  especially  in  executory 
contracts,  and  when  the  defects  are  apparent.  But  in  Marshall  v.  Perry,  67 
Me.  78,  it  was  held  that  even  a  local  usage  to  return  the  goods  or  notify  the 
seller  would  not  compel  the  buyer  to  do  so,  or  preclude  him  from  resorting  to 
his  express  warranty.  No  doubt  also  the  vendee  may  so  use  the  goods,  after 
knowledge  of  the  defect,  as  to  be  abundant  and  satisfactory  proof  of  his  ac- 
ceptance of  them,  especially  in  cases  of  obvious  defects.  See  Dounce  v.  Dow, 
64  N.  Y.  411 ;  Wilds  v.  Smith,  2  Ont.  App.  8;  Draper  v.  Sweet,  66  Barb. 
145  ;  Defenbaugh  v.  Weaver,  87  111.  132.  But  this  seems  to  be  a  question  of 
fact  for  the  jury  in  each  case,  under  proper  instructions  from  the  court. 

An  action  for  a  breach  of  warranty  may  be  maintained  although  the  goods 
are  not  paid  for,  or  though  notes  for  the  price  are  still  outstanding.  Aultman 
V,  Wheeler,  49  Iowa,  647 ;  Thoreson  v.  Minneapolis  Harvester  Works,  29 
Minn.  341 ;  Frohreich  v.  Gammon,  28  Minn.  476 ;  Creighton  v.  Comstock,  27 
Ohio  St.  548.  Or  although  the  buyer  has  sold  the  goods,  and  no  claim  has  been 
made  on  him  for  the  alleged  defect.  Muller  v,  £no,  14  N.  Y.  598.  An  ac- 
tion may  legally  be  sustained  upon  a  warranty  although  the  buyer  allowed  the 
seller  to  recover  judgment  for  the  full  price  because  he  did  not  set  up  the  de- 
fence. The  failure  to  rely  upon  the  defect  is  only  a  matter  of  evidence  as  to 
the  non-existence  of  snch  a  defence.  Bodurtha  v.  Phelon,  13  Gray,  413.  And 
vice  versa.  Barker  v.  Cleveland,  1 9  Mich.  230 ;  see,  also,  Britton  v.  Turner, 
6  N.  H.  482 ;  Bascom  v.  Manning,  52  N.  H.  132.  But  see  Gilson  v.  Bingham» 
43  YL  410.  Of  coarse,  if  he  had  obtained  a  deduction  from  the  price  on  ac- 
count of  the  breach  of  warranty,  he  could  not  afterwards  sue  upon  the  war- 
ranty, although  the  first  allowance  was  not  adequate.  Burnett  v.  Smith,  4 
Gray,  50;  Batterman  v.  Pierce,  3  Hill,  171 ;  Beall  v.  Brown,  12  Md.  550. 
And  see  Starr  Glass  Co.  v.  Morey,  108  Mass.  573 ;  Fabrizcotti  v.  Launitz,  3 
Sandf.  743 ;  O'Connor  v.  Varney,  10  Gray,  231 ;  HuflF  v.  Broyles,  26  Gratt. 
283.  In  Church  v.  Abell,  1  Can.  Sup.  Ct.  442,  a  middle  ground  was  adopted. 
Bat  no  action  will  lie  on  a  warranty  unless  the  title  has  fully  passed  to  the 
buyer.  Therefore,  where  the  sale  was  conditional  on  payment  of  the  full 
price  which  was  due  in  instalments,  and  the  last  instalment  had  not  been  paid, 
it  was  held  in  Frye  v,  Milligan,  10  Ont.  R.  509  (1885),  that  no  remedy  yet 
existed  on  the  warranty. 

The  general  rule  of  damagres,  in  actions  upon  a  warranty,  is  too  well  set- 
tled to  require  citations,  viz.,  the  value  of  an  article  corresponding  to  the  war- 
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ranty,  minus  the  value  of  the  article  actually  received.  And  this  seems  to  be 
so  both  in  express  and.implied  warranties.  This  is  not  necessarily  the  same  as 
the  difference  between  the  value  of  the  article  received  and  the  price  actuaify 
paid  for  it,  for  the  buyer  might  have  purchased  it  below  its  real  value  ;  and 
if  so,  he  is  entitled  to  the  benefit  of  his  bargain.  Cothers  v.  Keever,  4  Penn. 
St.  1 68 ;  Reggio  v.  Braggiotti,  7  Cush.  1 66 ;  Comstock  r.  Hutchinson,  10 
Barb.  211;  Tuttle  v.  Brown,  4  Gray,  457;  Goodwin  v.  Morse,  9  Met.  278; 
Gary  v.  Gruman,  4  Hill,  623  ;  RuUn  r.  Ludlam,  29  N.  J.  L.  398 ;  Whit- 
more  v.  South  Boston  Iron  Go.  2  Allen,  52.  And  it  is  immaterial  that  the 
purchaser  subsequently  sold  the  article  for  a  higher  price  than  he  paid.  Brown 
c;.  Bigelow,  10  Allen,  242. 

As  to  special  or  consequentiHl  damages,  not  quite  so  much  unanimity  exists, 
as  a  review  of  the  American  cases  will  best  illustrate.     The  subject  is  very 
well  examined  in  Thorns  v.  Dingley,  70  Me.  100,  in  which  a  maker  of  car- 
riage springs,  sold  to  a  carriage-maker,  was  held  liable  for  the  expense  of  tak- 
ing out  the  defective  springs  and  inserting  others  in  their  place.     See  Gassidy 
t;.  La  Fevre,  45  N.  Y.  563  ;  Parks  t;.  Morris  Axe  Go.  54  lb.  586.     In  a  sale 
of  seeds  to  a  market  gardener,  known  to'  be  for  his  own  use,  that  being  consid- 
ered an  implied* warranty  of  fitness  for  that  special  use,  the  buyer  may  Veoover 
as  damages  the  difference  between  the  value  of  the  crop  raised  from  the  seed 
and  the  value  of  what  a  crop  would  have  been  raised  from  such  seed  as  they 
were  warranted  to  be.     Woolcottv.  Mount,  36  N.  J.  L.  262  (1873)  ;  38  lb. 
496 ;  Passinger  v.  Thorburu,  34  N.  Y.  634,  approved  in  Milburn  v.  Belloni, 
39  N.  Y.  53 ;  White  v.  Miller,  71  N.  Y.  1 18  ;  Flick  v.  Wetherbee,  20  Wise.  392 ; 
Van  Wyck  v.  Allen,  69  N.  Y.  61  ;  Schutt  v.  Baker,  9  Hun,  556;  see  Frob- 
reich  r.  Gammon,  28  Minn.  476,  a  discriminating  case.     But  not  interest  on 
the  amount  so  found.    White  r.  Miller,  78  N.  Y.  393.    In  Ferris  v.  Gomstock, 
33  Gonn.  513,  the  buyer  was  allowed  to  recover  the  value  of  his  lalK>r  in  pre- 
paring the  ground  for  the  seed,  and  in  planting  it,  and  the  sum  paid  for  the 
seed  with  interest,  deducting  any  benefit  to  the  land  by  the  labor.     In  Jones 
V.  George,  61  Tex.  345,  the  purchaser  of  an  Article  cu  Paris  Green,  for  the 
known  purpc^se  of  killing  cotton-worms,  but  which  proved  not  to  be  Paris 
Green,  and  ineffectual  for  the  purpose,  was  allowed  to  recover  the  value  of  the 
crop  as  it  was  just  before  being  destroyed  by  the  worms,  with  the  cost  of  the 
article  bought  and  of  its  application  to  the  crop,  with  interest  on  the  money 
thus  expended ;  it  being  proved  that  Paris  Green  would  have  destroyed  the 
worms.     This  case  contains  a  very  exhaustive  examination  by  Stayton,  J.,  of 
the  cases  upon  the  subject  of  special  damages,  and  to  it  the  learned  reader  is 
specially  referred.     So  it  has  been  held  that  a  vendee,  who  takes  a  warranty 
with  notice  that  he  buys  to  sell  again  in  another  market,  may  include  in  his 
damages  both  the  losses  actually  sustained  by  the  breach,  and  also  the  profits  he 
would  have  made  upon  the  resale  had  the  article  been  what  it  was  warranted  to 
be.     Lewis  v.  Rountree,  78  N.  G.  125 ;  Oldham  v.  Kerchner,  81  lb.  430,  and 
cases  cited ;  Thome  v.  McVeagh,  75  111.  81.    Gains  prevented,  as  well  as  losses 
sustained,  may  be  sometimes  recovered,  if  they  can  be  clearly  established  bj 
the  evidence  as  natural  results  of  the  breach  of  warranty.     See  Griffin  v.  Col- 
ver,  16  N.  Y.  489 ;  Messmore  v.  New  York  Steel  and  Lead  Go.  40  N.  Y.  422. 
While  mere  contingent  or  speculative  gains  or  losses,  which  it  cannot  be  asoer- 
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tained  whether  they  would  or  would  not  l^ve  resulted,  cannot  be.  There- 
fore, for  breach  of  a  warranty  that  a  safe  was  "  burglar-proof,"  the  value 
of  articles  stolen  from  the  safe  cannot  be  recoTered.  Herring  v.  Skaggs,  62 
Ala.  180.  A  buyer  of  a  threshing  machine  cannot  recover  as  damages  loss 
of  time  of  his  teams  and  men  while  waiting  to  have  it  repaired.  It  is  too  re- 
mote.   McCormick  v.  Yanatta,  43  Iowa,  389. 

Action  for  Fraud. 

The  buyer  is  not  obliged  to  treat  the  sale  as  void  for  the  fraud,  and  return 
the  property,  but  may,  at  his  option,  maintain  an  action  of  deceit,  or  a  special 
assumpsit,  and  recover  damages  for  the  fraud.  Kimball  v.  Cunningham,  4 
Mass.  502.  As  to  what  constitutes  a  fraud  on  a  buyer,  see  ante,  p.  448,  and 
po$t.  The  general  rule  of  damages  is  the  same  as  in  actions  on  warranties, 
viz.,  the  difference  between  the  actual  value  of  the  thing  received,  and  the 
value  of  such  an  article  if  it  were  as  represented  to  be.  Stiles  v.  White,  11 
Met.  356  ;  Cothers  v,  Keever,  4  Penn.  St.  J  68 ;  Morse  v.  Hutchins,  102  Mass. 
439.  But  special  or  consequential  damages  may  also  sometimes  be  recovered, 
as  in  actions  on  warranties.  Thus  the  vendor  of  a  flock  of  sheep,  known  to 
have  a  contagious  disease,  may  be  liable  not  only  for  the  reduced  value  of  the 
sheep  sold,  but  also  for  the  disease  to  the  buyer's  other  sheep  communicated 
from  those  so  bought,  without  the  buyer's  fault.  Jeffrey  v.  Bigelow,  13  Wend. 
518  (1835)  ;  Sherrod  v.  Langdon,  21  Iowa,  518  (1866);  Wintz  v.  Morrison, 
17  Tex.  373  (1856).  And  Bradley  v,  Rea,  14  Allen,  20;  Marsh  v.  Webber, 
16  Minn.  418,  tend  strongly  in  the  same  direction.  See,  also,  Baruum  v,  Van- 
dazen,  16  Conn.  200. 

Detpence  to  a  Suit  for  the  Price. 

This  may  in  one  sense  be  called  a  buyer's  "  remedy,"  though  negative  in  its 
character. 

(1.)  For  breach  of  warranty.  The  prevailing  rule  in  America  is  that,  in 
order  to  prevent  circuity  of  action,  a  buyer,  when  sued  for  the  price,  may  rely 
upon  a  breach  of  warranty  as  a  defence  pro  taniOy  and  so  reduce  the  amount 
of  the  plaintiff's  recovery ;  or,  if  the  article  was  entirely  worthless,  defeat  the 
whole  claim.  McAllister  v.  Reab,  4  Wend.  485 ;  8  lb.  109 ;  Cook  v.  Castner, 
9  Cush.  266;  Hitchcock  v.  Hunt,  28  Conn.  343  ;  Bouker  v.  Bundles,  31  N. 
J.  L.  335 ;  Merrill  v.  Nightingale,  39  Wise.  247 ;  Stevens  v,  Johnson,  28  Minn. 
172  ;  Marsh  v.  McPherson,  105  U.  S.  709;  Parker  v.  Pringle,  2  Strobh.  242  ; 
Trimmier  v,  Thomson,  10  S.  C.  164-187;  Seigworth  v,  Leffel,  76  Penn.  St. 
476 ;  Bradley  v.  Rhea,  14  Allen,  20 ;  Morse  v,  Brackett,  98  Mass.  205  ;  Howe 
V.  Rea,  70  N.  C.  559 ;  Smith  v,  Mayer,  3  Col.  207.  The  same  rule  applies 
to  implied  warranties,  or  a  breach  of  some  other  contract  by  the  vendor  as  to 
the  goods,  and  forming  a  part  of  the  sale  thereof.  Batterman  v.  Pierce,  3  Hill, 
171 ;  Guruey  v.  Atlantic,  &c.  Railway  -Co.  58  N.  Y.  358,  an  elaborately  con- 
sidered case;  Gautier  t;.  Douglass  Man.  Co.  13  Hun,  514;  Marsheutz  v.  Mc- 
Greevy,  23  Hun,  408 ;  Kenworthy  v,  Stevens,  132  Mass.  123 ;  Howe  Mach. 
Co.  V.  Reber,  66  Ind.  498.  Some  extend  this  rule  even  to  suits  on  a  note 
given  for  the  article,  as  well  as  to  general  assumpsit  for  the  price,  and  there 
seems  no  sound  objection  to  such  a  practice.     Harrington  v.  Stratton,  22  Pick. 
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510;  Jadd  v.  DennisoD,  10  Wenj.  513 ;  Perley  v.  Balcb,  23  Pick.  283  ;  Shep- 
herd V.  Temple,  3  N.  H.  455 ;  Goodwin  v.  Morse,  9  Met.  278 ;  Merrill  v. 
Nightingale,  39  Wise  247  ;  Aultman  v.  Theirer,  34  Iowa,  272 ;  Ferguson  v. 
Oliver,  8  Sm.  &  Mar.  332;  Stevens  v.  Johnson,  28  Minn.  172;  Wright  v. 
Davenport,  44  Tex.  164;  Ruff  v.  Jarrett,  94  111.  475,  and  cases  cited.  The 
preponderance  of  authority  in  America  being  that  a  subsequent  partial  failure 
of  consideration  may  he  set  up  as  a  partial  defence  to  a  promissory  note,  sued 
by  the  payee,  as  much  i^s  to  any  other  promise.  Spalding  v,  Vandercook,  2 
Wend.  431 ;  Burton  v.  Stewart,  3  Wend.  236;  Stacy  v.  Kemp,  97  Mass.  166 ; 
HiU  V.  Southwick,  9  R.  I.  299  ;  Albertson  v.  Halloway,  16  Ga.  377;  Fisher 
V,  Sharpe,  5  Daly,  214;  Andrews  v,  Wheaton,  23  Conn.  112;  Sawyer  v. 
Chambers,  44  Barb.  42 ;  WyckofE  v.  Runyon,  33  N.  J.  L.  107 ;  Peden  v. 
Moore,  1  Stew.  A  Port.  71;  Rasberry  v.  Moye,  23  Miss.  320;  Wilson  v. 
King,  83  III.  232.  Though  some  hold  differently.  Drew  v.  Towle,  27  N.  H. 
412;  Riddle  v.  Gage,  37  lb.  519 ;  Burton  v.  Schermerhorn,  21  Vt.  289 ;  Stone 
V.  Peake,  16  Yt.  213  ;  Pulsifer  v,  Hotchkiss,  12  Conn.  234 ;  Kellogg  v.  Hyatt, 
1  Up.  Can.  Q.  B.  445 ;  Georgian  Lumber  Co.  v,  Thompson,  35  lb.  64. 

(2.)  So  most  courts  allow  fraud  to  be  set  up  as  a  defence  to  an  action  for 
the  price,  or  on  a  note  for  the  price,  as  well  as  to  be  a  cause  of  action  itself. 
Harrington  v.  Stratton,  22  Pick.  510;  Withers  v.  Greene,  9  How.  213;  Cook 
V.  Castner,  9  Cush.  277 ;  Coburn  v.  Ware,  30  Me.  202.  This  doctrine  of  re- 
coupment in  cases  of  fraud  was  pushed  so  far  in  Carey  v.  Guillow,  105  Mass. 
18,  as  to  allow  a  defendant,  who  was  sued  for  fraudulent  representations  as  to 
a  horse  exchanged  by  him  with  the  plaintiff  for  the  plaintiff's  horse,  to  show, 
in  reduction  of  damages,  that  the  plaintiff  himself  had  also  been  guilty  of  fraud- 
ulent representations  as  to  the  horse  he  let  the  defendant  have. 
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"  ABOUT," 

sach  a  qaantity — meaniDg  of,  64i. 
ACCEPTANCE  OF  GOODS, 
Under  stcUute  of  frauds. 

acceptance  defined,  126,  127,  161. 

distinguished  from  receipt,  127. 

acceptance  of  sample  is  suffioieat  to  satisf/  the  statute,  when  sample  is  re- 
ceived as  part  of  bulk,  127. 

otherwise,  if  not  received  as  part  of  bulk,  127,  154. 

a  constructive  acceptance  sufficient,  128. 

a  question  for  jury,  whether  vendee  has  accepted,  128,  189. 

must  be  an  intention  of  taking  possession  as  owner,  127,  152. 

may  be  an  actual  receipt  and  yet  no  acceptance,  130,  186. 

constructive  acceptance  may  take  place  with  bill  of  lading  which  represents 
the  goods,  180. 

acceptance  must  precede,  or  be  contemporaneous  with,  the  actual  receipt  of 
the  goods,  180. 

Hiay  be  valid  without  vendee's  examining  the  goods,  181. 

a  distinction  between  acceptance  in  forming  the  contract  and  performing 
it,  181.  • 

to  resell  the  goods  is  proof  of  their  acceptance,  181, 152. 

effect  of  an  offer  to  sell,  152. 

that  acceptance  may  be  valid,  buyer  must  have  had  an  opportunity  to  exer- 
cise his  right  of  rejection,  182,  188,  184. 

acceptance  may  be  prior  to  actual  receipt,  188. 

when  acceptance  may  precede  delivery,  187. 

after  action  brought,  187. 

receipt  by  carrier  or  wharfinger  appointed  by  purchaser  does  not  constitute 
acceptance,  188,  151. 

even  though  specially  designated  by  the  buyer  himself,  151. 

dealings  inconsistent  with  vendor's  right  of  property,  amount  to  a  construc- 
tive acceptance,  188. 

court  may  set  aside  verdict  where  there  is  not  sufficient  evidence  of  accept- 
ance, 138. 

to  alter  condition  of  article  is  an  acceptance,  138. 

so  of  a  long  and  unreasonable  delay,  189. 

examples  of  unreasonable  delay,  189,  140. 

when  goods  are  marked  with  purchaser's  name  by  his  consent,  this  constitutes 
an  acceptance,  140. 

effect  of  acceptance  of  part,  141, 152,  154. 

acceptance  with  agreement  to  resell  under  the  statute,  142. 
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ACCEPTANCE  OF  GOODS  —  Continued. 

acceptance  can  have  no  effect  to  satisfy  statute  after  vendor  has  diflaffirmed 

the  parol  contract,  142. 
"  acceptance    and  receipt "  must  be  carefully  distinguished  from  the  word 

"  delivery,"  151. 
acceptance,  act  of  buyer,  151. 
buyer's  authorized  agent  may  accept,  151. 
possibly  seller  could  be  agent  to^accept ;  mere  words  not  sufficient  to  contti- 

tute,  151. 
an  acceptance  and  receipt j  152. 

duty  of  clearly  proving  acceptance  is  on  party  alleging  it,  152. 
acceptance  a  jury  question,  152. 
mere  manual  acceptance  not  always  sufficient,  152. 
acts  of  ownership  may  constitute  acceptance,  when,  152. 
not  bound  to  accept  because  goods  are  in  strict  accordance  with  contract^  152. 
due  acceptance  of  part  seems  to  bind  both  parties  to  the  whole  bargain,  155. 
acceptance  is  necessary  to  bind  seller  as  well  as  buyer,  155. 
acceptance  and  receipt  implies  mutual  assent,  155. 
In  performance  of  the  contract. 
buyer  must  fetch  goods  bought,  662. 
and  this  within  a  reasonable  time,  662. 

the  question  of  what  is  a  reasonable  time  is  one  of  fact  for  a  jury,  663. 
where  contract  calls  for  delivery  "  as  required,"  668. 

buyer  entitled  to  a  fair  opportunity  for  inspection  before  he  accepts,  668,  666. 
of  right  to  measure,  where  goods  are  sold  by  the  yard,  668. 
mere  receipt  does  not  constitute  acceptance,  664. 

but  will  amount  to  such,  by  delay  in  rejecting,  or  by  acts  of  ownership,  664. 
may  be  retracted  if  samples  are  false,  587,  664. 
acceptance  not  absolutely  necessary  ;  its  chief  importance  is  as  evidence  that 

goods  complied  with  contract,  and  so  buyer  is  bound  to  pay  for  them,  666. 
as  to  what  circumstances  do  or  do  not  show  an  acceptance,  666. 
if  goods  received  are  not  according  to  contract,  duty  rests  on  vendee  to 

notify  vendor  of  that  fact  within  a  reasonable  time,  666. 
such  notice  may  be  waived,  666. 

after  real  acceptance,  buyer  cannot  afterwards  reject,  666. 
vendee  not  bound  to  accept  a  less  quantity  than  ordered,  666. 
but  is  bound  by  his  acceptance  of  part  of  the  goods  ordered,  666. 
vendor  must  select  and  tender  the  proper  goods,  667. 
ACCEPTANCE  OF   OFFER, 

offer  must  be  accepted  in  some  way,  48,  70. 
effect  of,  48. 

may  be  withdrawn  until  accepted,  46. 

offer  extending  over  stated  time,  effect  of,  as  to  withdrawal,  46. 
acceptance  of  offer  must  be  unconditional,  45. 
must  be  communicated,  71. 
may  be  by  acts,  71. 
various  modes  of,  49,  50,  70,  71,  72. 
ACCOUNT  CURRENT, 

rule  of  appropriation  of  payments,  698. 

effect  of  a  set-off  in  an  ordinary  account  current,  672.     (See  Payment.) 
ACCOUNT   STATED, 

set-off  in,  is  equivalent  to  payment,  672. 
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ACTIONS, 
Pbrsonal  against  thk  Butkr, 

Where  property  h<is  not  passed y  709,  716. 

sole  action  of  vendor  is  for  damages  for  non-acceptance,  710. 

reason  of  the  law,  710. 

date  of  the  breach,  710. 

not  chan^red  by  buyer's  bankruptcy,  710. 

seller's  right  to  treat  a  notice  of  the  buyer's  insolvency  as  a  repudiation  of 
the  contract,  710. 

disclaimer  of  buyer's  contract  by  his  trustee  after  part  performance,  711. 

buyer's  bankruptcy  after  partial  delivery,  his  trustee  cannot  claim  farther 
delivery  without  paying  the  price  of  goods  already  delivered,  711. 

vendor  may  maintain  action  without  completing  contract,  i£  buyer  gives  notice 
that  he  will  not  receive  any  more  goods,  712. 

measure  of  damages,  718,  716,  718.     (See  Damages.) 

the  special  action  for  damages  for  refusal  tx)  accept  may  be  commenced  im- 
mediately upon  such  refusal  or  countermand  of  the  order,  716. 

action  based  upon  prevention  of  contract's  performance,  716. 

this  special  action  for  refusal  to  accept  may  also  be  maintained  after  the 
article  is  fully  completed  as  well  as  before,  716. 

action  for  price,  prevaling  rule  in  America,  717. 

what  seller  must  prove  in  such  action,  718. 

where  credit  is  given,  718. 

vendor  may  sometimes  have  the  right  to  rescind  a  contract  partly  executed, 
and  recover  the  value  of  goods  delivered,  713. 

even  before  time  of  credit  has  expired,  714. 

but  where  a  part  of  the  goods  has  been  both  delivered  and  accepted  under 
the  original  contract,  and  buyer's  refusal  to  accept  more  is  due  to  seller's 
breach  of  warranty,  seller  cannot  sue  on  implied  contract  before  time  of 
credit  expired,  714. 
Where  property  has  passed^  714. 

vendor  has  only  a  personal  action  if  ^the  buyer  has  received  actual  posses- 
sion, 714. 

the  action  is  for  the  price,  715. 

and  not  for  rescission  of  the  contract  for  default  in  payment,  715. 

where  the  property  has  passed,  vendor  may  recover  price  whether  goods  sold 
and  delivered,  or  only  bargained  and  sold,  715. 

but  claim  must  be  for  damages  for  not  accepting,  where  property  has  not 
passed,  715. 

also,  where  the  payment  is  to  be  made  wholly  or  partially  by  bills,  and  the 
term  of  credit  has  not  expired,  715. 

vendor  who  has  received  conditional  payment  in  a  bill,  must  account  for  it  in 
suing  for  the  price,  715. 
Personal  Action  against  the  Vendor.    (See  Avoidance  of  the  Con- 
tract ;  Kkmrdirs  or  the  Buyer.) 
ACT  OF  PARLIAMENT.    (See  Respective  Subjkct-Matters.) 
ACTS  OF  OTHERS, 

when  condition  of  a  sale,  554. 

if  a  third  person's  acts  are  made  a  condition  precedent  to  a  sale,  it  must  be 
performed  or  some  suitable  excuse  given,  554. 

as  to  duty  of  giving  notice  of  the  happening  of  some  contingent  event,  general 
rule,  555. 
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ADVERSE  POSSESSION, 

sale  of  property  by  vendor,  when  it  is  in  the  adverse  posBesaion  of  another,  36. 
AGENT.    (See  Principal  and  Agent.) 
AGREEMENT, 

unintelligible,  of  no  effect,  65,  75. 

for  sale.     (See  Executory  Agreement.) 

distinction  between  <*  agreement"  and  ^'bai^ain"  under  skatote  of  frauds, 
194. 
ALIEN  ENEMY, 

sale  to,  illegal,  467. 
«  ALL   FAULTS,"  sale  with,  407,  646. 

meaninv  of  words,  546. 
ALTERATION, 

of  written  contract  by  subsequent  parol  ag^reement,  at  oomraon  law,  168. 

of  memorandum  under  statute  of  frauds,  by  subsequent  parol  agreement,  168. 

ordered  by  buyer  in  chattels  made  for  him,  169. 

of  bought  and  sold  notes,  284. 
ANALYSIS, 

warranty  on  sale  by  sample  with,  687. 
APPROPRIATION  OF  GOODS, 

in  executory  agreements  for  sale,  268. 

what  is,  284. 

American  law  and  cases,  284. 

what  acts  are  sufficient,  284  et  seq, 
APPROPRIATION  OF  PAYMENTS,  691,  704. 

buyer  has  the  right  to  make  appropriation,  on  payment,  691. 

and  if  money  be  t*eceived  by  seller  iot  his  account  without  his  knoiHedge,  he 
is  entitled  to  an  opportunity  of  election,  691. 

his  election  may  be  shown  by  circumstances,  691. 

rule  of  appropriation  where  account  current  is  kept,  691. 

rule  in  Clayton's  case,  691. 

trustee's  banking  account,  692. 

creditor  may  appropriate,  if  debtor  has  not  done  so,  692. 

creditor  may  appropriate  to  a  debt  not  recoverable  by  action,  692. 

but  it  must  be  an  existing  debt,  692. 

ereditor's  election  not  determined  till  eommanicated  to  debtor,  698. 

pro  rata  appropriation  where  gross  sum  is  paid  to  the  agent  of  two  principals 
without  specific  appropriation,  698. 

law  in  France,  694. 

1.  By  the  debtor. 

he  has  the  right  to  designate  the  claim  on  which  he  makes  the  payment, 

704. 
if  he  does  so,  and  creditor  so  applies  it,  he  cannot  afterwards  change  the 

application  to  another  claim,  704. 
nor  will  the  law  change  it,  704. 
debtor's  right  must  be  exercised  at  the  very  time  of  making  the  payment, 

704. 
and  this  election  may  be  gathered  from  facts  and  circumstances  as  well 

as  express  declarations,  704. 

2.  As  to  creditor's  right,  704. 

the  payee  has  a  right  to  apply  it  to  any  one  of  several  legal  clidms,  even 
to  one  barred  by  the  statute  of  limitations,  704. 
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APPROPRIATION  OF^P AYMENTS  —  Continued, 

or  to  a  claim  against  the  payer  individually,  704. 
or  one  against  him  and  others,  704. 

to  a  debt  not  otherwise  secured  in  preference  to  one  secured,  704 
but  not  to  a  claim  originally  illegal,  and  never  by  law  recoverable,  704. 
nor  to  a  debt  absolutely  void,  704. 

nor  to  a  debt  not  yet  due,  when  there  is  enough  due  to  absorb  the  pay- 
ment, 704. 
effect  of  payment  on  debt  barred  by  statute  of  limitations,  704. 
if  all  claims  are  barred,  may  apply  payment  to  any  one,  but  cannot  dis- 
tribute the  amount  on  all  claims  so  as  to  revive  the  whole,  704. 
reason  of  rule,  705. 

how  long  a  time  allowed  creditor  to  make  his  election,  705. 
having  once  made  it,  and  notified  debtor,  who  acquiesces,  he  cannot 
change.  705. 
3.  If  neither  party  makes  any  appropriation,  the  law  applies  it  as  justice 
and  equity  may  require,  705. 
to  an  unsecured  debt  in  preference  to  a  secured  one,  705. 
to  one  already  due,  in  preference  to  one  not  yet  due,  705. 
when  all  claims  are  equally  just,  legal,  and  due,  to  older  items,  705. 
APPROVAL,  SALES  ON,  6,  642. 
ARRIVE.    (See  Salks  to  Arrive.) 
ASSENT, 

to  a  sale  may  be  implied  from  acts,  conduct,  or  silence,  42,  70. 

must  be  mutual  and  intended,  48,  70. 

no  condition  or  modification  can  be  added,  43,  71. 

must  be  communicated,  43. 

communication  may  be  by  acts  or  implication,  48. 

proposer  may  withdraw  his  offer  up  to  time  it  is  accepted,  46,  70. 

at  an  auction  sale  assent  may  be  withdrawn  any  time  before  the  hammer  is 

down,  47,  70,  408. 
and  likewise  may  the  offer  be  withdrawn,  47,  403. 
**  unless  both  parties  are  bound  neither  is,"  48. 
assent  by  mail,  49,  64,  65,  66,  69,  70,  71. 
acceptance  once  mailed  binds,  even  though  the  party  making  offer  retracts 

before  its  receipt,  49,  71. 
must  be  actually  mailed,  49. 

once  mailed,  the  sender  not  accountable  for  delays  in  post-office,  49. 
an  offer  by  letter  is  a  continuing  one  till  it  reaches  the  correspondent,  49. 
proposal  must  be  duly  retracted  before  the  letter  of  acceptance  is  posted,  51, 

69. 
sales  by  letter  :  American  doctrine,  66,  69,  72,  78. 
contract  closed  by  mailing  of  assent^  duly  addressed,  and  some  say  even  if  it 

never  reaches  the  other  party,  72. 
mere  deposit  in  letter-box,  though  never  received,  held  sufficient  accept- 
ance, 72. 
an  offer  sent  by  mail  may  imply  a  request  or  authority  to  accept  in  the  same 

way,  72. 
McCulloch  V.  Eagle  Ins.  Co.,  what  it  actually  decided,  72. 
assent  to  new  contract  implied,  where  purchaser  retains  goods  sent  not  con- 
formably to  the  express  contract,  58. 
assent  to  purchase  for  himself,  implied  against  a  fraudulent  third  person  who 
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ASSENT  —  Continued. 

obtains  possession  o£  goods  sold  on  his  false  representations  to  an  insolTent 

buyer,  64. 
assent  of  plaintiff  implied  to  sale  of  goods  by  suit,  54. 
no  mutual  assent  when  the  parties  through  mistake  are  agreeing  to  a  different 

contract,  54. 
as  to  quantity,  55. 

mistake  as  to  price  prevents  assent,  55. 
unintelligible  language  prevents  assent,  55,  75. 
unless  the  mistake  can  be  corrected,  56. 

assent,  how  affected  by  mistake  of  one  party  to  a  collateral  fact,  56. 
assent,  how  affected  when  gained  by  exhibiting  wrong  sample,  57. 
mistake  as  to  person  contracted  with,  57,  58,  74. 
in  general,  not  material,  58.  . 

where  there  is  an  interest  in  the  person *s  identity,  mistake  is  material,  58. 
mistake  as  to  party  caused  by  fraud,  60,  74. 
assent  if  so  accepted  may  be  conditional,  60. 
Civil  lawj  9 

contracts  without  assent,  quasi  contracts,  61. 
American  law, 

criticisms  upon  Cooke  v.  Oxiey,  62-64. 

review  of  the  criticisms,  63,  64. 

offer  cannot  be  withdrawn  unless  the  withdrawal  reaches  the  party  before  his 

notice  of  acceptance  has  been  transmitted,  66. 
civil  law  of  assent  different,  67. 
reasoning  of  Pothier,  67. 
not  satisfactory,  67. 
correspondence  through  an  agent  as  to  a  sale,  when  countermanded,  has  no 

effect  until  it  reaches  the  agent,  68. 
both  at  common  and  civil  law,  68,  69. 

where  letters  of  acceptance  and  withdrawal  arrive  at  same  time,  69. 
parol  proof,  when  admissible,  198. 
assent  must  be  reciprocal,  and  concurrent  in  time,  70. 
bidder  at  auction  may  retract  before  property  is  struck  off  to  him,  70. 
assent  must  be  definite  and  positive,  70. 
to  merely  name  a  price  not  sufficient,  70. 
an  offer  may  be  retracted  any  time  before  acceptance,  though  time  is  given 

in  which  to  accept,  70. 
this  is  true  conversely,  70. 
must  be  communicated,  71. 
either  actually  or  legally,  71. 

preparations  to  fulfil  unknown  to  other  party  not  enough,  71. 
acceptance  must  be  made  known  within  the  time  allowed  by  the  offer,  71. 
if  none  is  stated,  a  reasonable  time,  71. 
which  is  a  question  of  law  for  the  court,  71. 
a  retraction  must  be  communicated  to  offeree,  71. 
assent  must  be  unconditional,  71. 
must  exactly  conform  to  the  offer,  71. 
example  of  a  material  condition,  71. 
assent  by  telegraph  governed  by  same  general  rules,  78. 
assent  implied  to  pay  pro  rata,  where  part  of  an  entire  order  of  goods  is  ac- 
cepted and  retained,  after  knowledge  that  the  whole  will  not   be  fur- 
nished, 78. 
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ASSENT  —  Continued, 

subject  in  some  courts  to  counter-claim  for  damages,  73. 

assent  implied  by  consumption  of  goods,  73. 

sale  by  suit,  73. 

judgment  in  trover  for  goods,  followed  by  payment,  transfers  title  to  defend- 
ant, thereby  making  an  implied  assent,  73. 

material  mistake  of  fact  as  to  person  dealt  with,  or  as  to  the  existence,  iden- 
tity, specie,  or  kind  of  the  subject-matter,  or  the  price,  is  not  binding,  74. 

examples  of,  74. 

mistakes  as  to  quality,  quantity,  or  fitness  for  some  intended  but  unexpressed 
purpose  are  binding,  74.  ^ 

assent  induced  by  fraudulently  assuming  another's  name,  74. 

assent  to  an  uncertain  subject-matter,  75. 

Toid  for  uncertainty,  75. 

acceptance  and  receipt  implies  mutual  assent,  155. 

no  real  assent  where  fraud  and  deception  have  been  used,  360» 
"AS  SOON  AS  POSSIBLE."    (See  Time.) 
ATTACHMENT, 

sale  of  chattels  under,  10. 
AUCTION  AND   AUCTIONEERS, 

bidder  may  retract  his  bid  any  time  before  the  property  is  "  struck  off  "  to 
him,  47,  70. 

auction  sales  are  within  the  statute  of  frauds,  99,  104. 

both  parties  may  retract  till  the  hammer  is  down,  404. 

auctioneer  cannot  be  bound  when  vendor  and  bidder  remain  free,  404. 

three  parties  in  auction  sales,  405. 

as  to  employing  puffers,  law  and  equity  doctrines,  406,  452. 

by-bidders  not  allowed,  452. 

statute  30  &  31  Vict,  as  to  puffing,  406. 

at  auction  sale,  fraud  to  dissuade  bidders,  445. 

combinations  to  *' chill  the  sale,"  445. 

each  lot  bid  in  at  an  auction  is  a  separate  sale  under  the  statute,  122, 123. 

especially  where  there  is  no  necessary  or  actual  connection  between  them,  123. 

the  New  Hampshire  rule  different,  123. 

auctioneer  is  an  agent  for  both  parties  to  sign  note  or  memorandum  under 
17tli  section  of  statute  of  frauds,  216,  235. 

should  do  so  in  buyer's  presence,  235. 

clerk's  signature  held  to  be  sufficient,  21 7,  235. 

but  auctioneer  is  agent  of  vendor  alone  at  a  private  sale,  216. 

not  authorized  when  vendor  acts  as  auctioneer  for  himself,  235. 

memorandum  must  be  made  at  time  of  sale;  no  implied  authority  to  make  it 
long  after  sale  is  over,  235. 

clerk  must  sign  in  buyer's  presence,  235. 

his  agency  for  purchasers  at  public  sale  may  be  disproved,  217. 

the  auctioneer's  agency  for  the  purchaser,  only  begins  when  the  article  is 
struck  off  to  him,  217. 

auctioneer  not  impliedly  allowed  one  bid,  452. 

right  to  reject  bid  of  irresponsible  party,  452. 

buyer  must  repudiate  on  account  of  fraud  within  reasonable  time  after  notice 
of  it,  452. 

auction  sale  **  without  reserve  "  or  **  positive  "  means  that  no  one  shall  bid  in 
behalf  of  owner,  and  that  the  highest  bidder  shall  have  the  goods,  405,  452. 
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AUCTION  AND  AVCTIO'SEERS  — Continued, 

auctioneer  is  liable  at  such  sale  to  highest  real  bidder,  if  he  does  not  accept 

his  bid,  405. 
in  auction  sales  the  use  by  the  owner  or  auctioneer  of  any  unfair  means  to 

enhance  the  bids,  by  which  a  buyer  is  misled,  enables  him  to  avoid  the 

purchase,  451. 
of  false  bids,  451. 
secret  signals  not  allowable,  452. 

so  to  advertise  goods  as  belonging  to  the  estate  of  A.  B.,  deceased,  453. 
theory  of  auction  sales,  452. 
whole  theory  of  an  auction  sale  proceeds  upon  the  theory  that  the  highest 

responsible  bondjide  bidder  is  entitled  to  the  goods,  452. 
owner  may  name  a  minimum  price  be/ore  the  goods  are  set  up,  452. 
but  if  he  once  accepts  and  acts  upon  the  bid,  announces  and  acts  upon  it  as 

such,  he  is  bound,  452. 
in  some  states  it  is  provided  by  statute  that  an  auctioneer  shall  keep  ''  a  sale 

book  "  to  enter  memorandum,  2S5. 
what  is  a  sufficient  delivery  at  an  auction  sale,  651. 
AVOIDANCE  OF    THE  CONTRACT.    (See  Failure  of  Cokbideratioit  ; 

Fraud  ;  Illegality;  Mistake  ;  Rescission.) 

BAILEE.     (See  Estoppel.) 
BAILMENT, 

distinction  between,  and  sale,  4. 

test  between,  and  sale,  4. 
BANKRUPTCY  OF  BUYER.    (See  Insolvency.) 

when  amounts  to  fraud  in  a  sale,  448. 
BARGAIN  AND  SALE  OF  GOODS, 

definition,  1. 

elements  necessary,  1,  2. 

what  required  at  common  law,  3. 

mutual  assent  proved  contract,  8. 

distinction  between  bargain  and  sale  and  executory  contract,  8. 

**  Lord  Tenterden's  Act,*'  8,  88,  89. 

under  statute  of  frauds,  4,  198. 

'< bargain"  and  *'  agreement,"  distinguished  by  the  authorities,  194. 
BARTER, 

an  exchange  of  goods  for  other  things,  2,  4. 

distinguished  from  sale,  4. 

same  rules  apply  as  to  sales  generally,  4. 

although  in  civil  cases  a  few  distinctions,  4. 
BID,   BIDDER.     (See  Auction.) 
BILLS  AND  NOTES,  61)9.     (See  Payment.) 
BILL  OF  LADING, 

dealing  with  bill  of  lading  may  operate  as  acceptance  by  buyer  under  stat- 
ute of  frauds,  130. 

mode  of  reserving  the  j'lts  disponendi  so  as  to  prevent  property  from  passing 
to  buyer  by  delivery  on  ship,  316  et  seq, 

this  may  be  done  even  where  it  is  the  buyer's  own  ship,  and  therefore  no 
freight  is  reserved,  82*2,  327. 

sent  with  bill  of  exchange  for  acceptance  for  price,  cannot  be  retained  by^ 
buyer  unless  he  accept  bill  of  exchange,  825. 
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BILL  OF  LADING -^Continued. 

the  posting  by  the  Yendor  of,  or  making  goods  delirerable  to  buyer^s  order, 

Yestfl  the  property  unconditionally  in  buyer,  even  if  Tender  intended  that 

the  Testing  should  be  conditional  on  the  buyer  accepting  a  bill  of  exchange 

for  the  price,  831. 
dealt  with  by  Tender  only  to  secure  contract  price,  Tests  property  in  buyer  on 

his  paying  or  tendering  the  contract  price,  334. 
effect  of  consigning  goods  with  a  bill  of  lading  in  Tender's  own  favor,  384. 
in  such  cases  deliTery  to  carrier  does  not  dlTCst  seller's  title,  334. 
such  inference  may  possibly  be  controlled,  334. 
bill  of  lading  regarded  in  such  cases  as  the  symbol  of  the  property  itself, 

334. 
sale  of  a  cargo  by  bill  of  lading,  588. 

must  be  deliTcred  by  Tender  CTcn  before  arrlTal  of  goods  in  certain  cases,  642. 
nature  and  effect  of  a  bill  of  lading  at  common  law,  763. 
Bills  of  Lading  Act,  762. 
bill  of  lading  represents  the  goods  CTcn  after  landing  at  the  London  wharTes 

until  replaced  by  the  wharfinger's  warrant,  771. 
if  parts  of  one  set  transferred  to  different  persons,  effect,  771. 
when  transferred  to  agent  of  Tender,  couTeys  a  special  property  entitling  him 

to  stop  in  transitu  in  behalf  of  vendor,  779. 
when  transferred  to  bondjide  endorsee  for  Talue,  defeats  vendor's  rights  of 

stoppage  til  transitUj  807. 
may  now  be  transferred  in  pledge  by  factors,  under  the  Factors'  Acts,  807. 
as  to  what  constitutes  <*  an  agent  entrusted  with  "  possession  of  a  bill  of  lad- 
ing within  meaning  of  Factors'  Acts,  16,  809. 
the  transfer  of  the  bill  of  lading  now  transfers  the  contract  as  well  as  the 

goods,  808. 
bill  of  lading  is  not  negotiable  like  a  bill  of  exchange,  and  transferee  gets  no 

more  title  than  transferror  had,  808. 
except  that  fraudulent  transferee  can  couTcy  a  good  title  to  a  bond  fide  third 

person,  808. 
when  endorsement  iaprimd/acie  proof  that  the  transfer  was  for  Talue,  809. 
when  bill  of  lading  returns  to  possession  of  consignor,  after  having  been 

pledged,  all  the  rights  of  consignor  revive,  809. 
effect  on  vendor's  rights  of  transferring  bills  of  lading  in  pledge,  809. 
BILL  OF  SALE, 

Bill  of  Sale  Acts,  416. 

object  of  legislation,  416. 

provisions  of  Act  of  1878,  417  ^  seq. 

definition  of  bill  of  sale,  417. 

what  are  not  included,  417. 

iuTentories  of  goods  with  receipt  attached,  418. 

equitable  assignments,  418. 

transfers  of  ships,  418. 

hire  and  conditional  sale  not  a  bill  of  sale,  419. 

personal  chattels  defined,  418. 

fixtures  or  growing  crops  not  separately  assigned  when  land  passes  by  same 

instrument,  418. 
growing  crops,  when  personal  chattels,  418. 
trade  machinery,  419. 
i^parent  possession  defined,  420. 
more  than  formal  possession,  480^ 
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taking  possession  of  growing  crops,  420. 
occupation  by  grantor,  420. 
possession  hy  bailee,  420. 

by  sherifT,  420. 
reputed  ownership  in  bankruptcy  as  affecting  bills  of  sale,  421. 
distinction  between  **  apparent  possession  "  and  **  reputed  ownership,"  422. 
unregistered  bills  of  sale,  when  avoided,  424. 
persons  as  against  whom  unr^istered  bill  of  sale  Yoid,  425. 
liquidator  of  company  not  a  trustee  in  bankruptcy,  426. 
consideration  for  a  bill  of  sale,  426. 
how  to  be  set  forth,  427. 
cases  reriewed,  427. 
rules  deduced,  427. 

1.  Consideration  stated  must  be  that  really  received,  but  a  small  inac- 

curacy immaterial,  427. 

2.  In  absence  of  fraud,  unnecessary  that  consideration  stated  should  pass 

from  grantee  to  grantor,  but  may  be  applied  in  satisfaction  of  grant- 
or's j9rtf£ruftn^  debt,  427. 
8.  Collateral  agreement  as  to  application  of  consideration  need  not  be 
set  out  in  bill  of  sale,  428. 

4.  Retention  of  part  of  consideration  stated  to  meet  JtUure  debts  of 

grantor  invalidates  bill  of  sale,  428. 

5.  Expenses  of  preparation  of  bill  of  sale  cannot  be  retained  by  grantee, 

428. 

avoidance  of  certain  duplicate  bills  of  sale,  478. 

mode  of  registration,  428. 

attestation,  429. 

solicitor  must  attest  and  explain,  under  Act  of  1878,  429. 

affidavit  of  due  execution  and  attestation,  429. 

residence  and  occupation  of  grantor,  430. 

description  of  grantor  and  witnesses,  480. 

how  far  bill  of  sale  and  affidavit  may  be  read  together,  481. 

description  of  residence,  481. 

trading  company  may  give  bill  of  sale,  481. 

directors  attesting  seal  not  witnesses  under  the  act,  482. 

registration  unnecessary  when  goods  taken  in  execution  within  time  allowed 
for  registration,  432. 

declarations  of  trust  must  be  set  forth  in  bill  of  sale,  488. 

priority  given  by  date  of  registration,  484. 

priority,  whether  affected  by  notice,  qwxre^  484. 

renewal  of  registration,  484. 

Amendment  Act  of  1882  applies  only  to  bills  of  sale  given  by  way  of  secniitj 
for  payment  of  money,  485. 

provisions  of  the  act  summarized,  486. 

contract  binding  between  the  parties,  but  voidable  as  to  creditors  under 
earlier  acts,  489. 

third  persons  acquiring  interest  before  sale  is  impeached  by  creditor  pro- 
tected, 489. 

under  Act  of  1882  contract  is  void  in  certain  cases,  489. 

sheriff  cannot  defend  seizure  under  execution,  if  goods  conveyed  by  bill  of 
sale,  unless  he  show  both  judgment  and  writ  in  favor  of  a  creditor,  489. 

discharge  in  bankruptcy  avoids  bill  of  sale,  489. 
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BILL  WITH  OPTION  OF  CASH,  669. 
BONA  FIDE  PURCHASER, 
who  may  be,  447. 

attaching  creditors  of  fraudulent  Yendee  are  not,  447. 
nor  is  an  assignee  in  insolvencj,  447. 
in  market  o^ert,  84. 

where  goods  are  sold  him  by  fraudulent  vendee,  366,  446. 
when  bondjide  purchaser  cannot  hold  goods,  as  where  his  vendor  has  obtained 

them  fraudulently,  447. 
that  a  fraudulent  vendee  may  sell  to  a  bond  fide  purchaser  there  must  have 

been  a  delivery  by  original  vendor,  447. 
at  auction  sales,  451. 

roust  have  participated  in  fraudulent  intent  of  seller  to  make  purchase  void 
as  to  creditors,  454. 
BOOKS  AND  MAPS,  548. 

sold  according  to  prospectus,  548. 
BOUGHT  AND  SOLD  NOTES.     (See  Brokbrs  ;  Principal  and  Agent.) 
mistake  in  omitting  goods  in,  parol  evidence  admissible  to  prove,  167. 
same  as  contract  notes,  219. 
foHir  kind^  described,  219. 
broker  does  not  sign  as  agent  of  the  other  party  to  whom  he  delivers  a 

bought  or  sold  note  in  which  the  broker  appears  as  principal,  220. 
great  conflict  of  opiaion  in  cases  where  bought  and  sold  notes  and  broker's 

book  vary,  228  et  seq. 
cases  reviewed,  221-230. 
three  different  opinions  of  Abbott,  C.  J.,  as  to  the  comparative  effect  of  the 

broker's  entry  and  the  bought  and  sold  notes,  222. 
it  is  not  a  variance  between  bought  and  sold  notes  that  one  names  the  broker's 

principals,  and  the  other  does  not,  230. 
what  is  a  fatal  variance,  286. 
general  propositions  deduced  from  authorities,  231. 

first,  broker's  signed  entry  is  the  original  contract,  281. 

second,  the  bought  and  sold  notes  do  not  constitute  the  contract^  281* 

third,  but  they  suffice  to  satbfy  the  statute  when  they  correspond,  281. 

fourth,  either  will  suflice  unless  variance  shown,  232. 

fifth,  where  one  note  is  offered,  defendant  may  show  the  other  to  prove 

variance,  232. 
sixth,  rules  where  there  is  variance  between  the  book  and  the  bought 

and  sold  notes,  232. 
seventh,  where  there  is  variance  between  written  correspondeace  and 

bought  and  sold  note,  232. 
eighth,  where  there  is  variance  between  the  notes  and  there  is  no  signed 

entry  in  the  book,  232. 
last,  where  broker  sells  on  credit,  vendor  may  retract  if  dissatisfied  with 
solvency  of  buyer,  233. 
sold  note  of  broker  employed  by  purchaser  only,  233. 
not  a  variance,  where  the  meaning  is  the  same  although  langooge  diflOMt 

233. 
revocation  of  authority  to  sign  the  notes,  234. 
fraudulent  alteration  of  note,  234. 
material  alteration  even  not  fraudulent,  234* 
broker's  personal  responsibility  for,  178. 
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BREACH  OF  CONTRACT.    (See  Action;  Remedies  of  the  Bttteb.) 

by  buyer,  829  et  seq. 

by  vendor,  709  et  seq, 

date  at  which  contract  is  considered  to  have  been  broken  is  that  at  which 

goods  were  to  have  been  delivered,  710. 
this  is  true  even  when  buyer's  bankruptcy  intervenes,  TIO. 
if  buyer  has  given  notice  to  seller  of  his  insolvency,  the  latter  is  justified  in 

treating  it  as  a  declaration  of  intention  to  repudiate  contract,  710. 
rights  and  remedies  of  the  parties  on  breach  of  contract,  710. 

(See  Remedies.) 
BROKERS, 

persons  who  make  it  their  business  to  act  as  agents  for  others  in  tiie  purchase 

and  sale  of  goods,  218. 
they  have  autiiority  to  sign  a  memorandum  of  sales  duly  made  by  them,  and 

bind  both  parties,  218,  236. 
a  broker  who  does  not  in  fact  make  the  contract,  but  merely  brings  the  parties 

together,  who  themselves  make  the  sale,  has  no  authority  to  bind  either  by 

his  memorandum  without  their  assent,  236. 
the!    authority  in  general,  218. 

London  brokers,  legislation  concerning,  218.  |  ' 

brokers'  contract  notes,  219. 
brokers'  bought  and  sold  notes,  219  et  seq. 
entry  in  broker's  book,  conflict  as  to  its  efiect,  220. 
review  of  the  decisions,  221-281. 
the  broker's  signed  entry  in  his  book  constitutes  the  contract  between  the 

parties,  and  is  binding  on  both,  231. 
general  conclusions,  231-288. 
as  to  what  constitutes  a  variance,  238. 

the  authority  of,  may  be  revoked  by  either  party  before  he  has  signed  in  be- 
half of  the  party  so  revoking,  234. 
broker's  addition  to  bought  and  sold  note,  amounting  to  fraudulent  alteration, 

234. 
broker's  clerk,  ^34. 
broker's  personal  responsibility  in  trover,  1S7  et  neq. 

(See  Payment  ;  Principal  and  Agent.) 
where  broker  contracts  in  his  own  name,  even  though  known  as  an  agent, 

he  may  sue  and  be  sued  on  the  contract,  187. 
if  broker  signing  as  such  be  really  principal,  his  signature  will  not  bind  op- 
posite party,  187. 
broker's  personal  responsibility  on  bought  and  sold  notes,  178. 
a  party  is  not  bound  by  a  broker's  note  containing  a  warranty  which  he  had  no 

authority  to  make,  208. 
have  authority  to  sign  a  memorandum  of  sales  duly  made,  and  bind  both 

parties,  218,  236. 
broker's  clerk  as  agent,  284,  236. 
broker's  authority  in  particular  sale  may  be  denied,  236. 
BY  BIDDER.    (See  Auction.) 

CAPACITY  TO  CONTRACT.  (See  Parties.) 
CARGO, 

what  is  meant  by  a  sale  of,  528,  555. 

*'  all  that  the  vessel  is  capable  of  carrying,"  555. 


INDEX.  988 

Flfnres  refer  to  Pages. 

CARGO  —  Continued, 

the  buyer  of,  is  entitled  to  all  she  in  fact  carries,  and  is  not  bound  to  accept 

less,  556. 
generally  in  '*  sales  to  arriye,"  555,  556. 
by  master,  16,  17. 

"  full  and  complete,"  say  about  00  tons,  645. 
**  about,"  **  more  or  less,"  646. 
CARRIERS, 

named  by  the  vendee,  is  agent  to  receive,  but  not  to  accept,  138,  146,  153. 
delivery  to,  of  unordered  goods,  is  no  delivery  to,  or  acceptance  and  receipt 

by,  the  alleged  buyer,  158. 
effect  of  delivery  to,  in  passing  property,  296,  805. 

delivery  to,  as  directed  by  purchaser,  or  as  warranted  by  custom  and  usage,  is 
such  an  appropriation  as  to  bind  vendor,  and  to  pass  property  to  vendee, 
812. 
delivery  to,  of  larger  amount  than  ordered,  or  at  a  much  later  time  than  or- 
dered, would  not  be  an  appropriation  of  any  part  binding  vendee  to  accept, 
818. 
their  liability  for  delivery  to  fraudulent  purchasers,  367,  368,  372. 
delivery  to,  is  usually  a  compliance  with  vendor's  promise  in  a  contract  of 

sale,  146. 
but  if  ordered  goods  are  sent  by  a  carrier  without  any  direction,  or  any  cus- 
tom or  usage  how  to  send  them,  a  delivery  to  carrier  does  not  of  itself  com- 
plete the  sale  ;  the  goods  must  be  received,  314.     . 
CASH,  PAYMENT  IN,  696.    (See  Payment.) 
CA  VEA  T  EMPTOR,  623.     (See  Warranty.) 
CHAMPERTY,  479.    (See  Illegality.) 
CHATTELS  NOT  SPECIFIC,   SALE  OF, 
what  are,  279. 

amounts  to  an  executory  agreement,  279. 
cases  may  be  divided  into  two  classes,  279. 

(a.)  where  there  has  been  a  sale  and  something  remains  to  be  done  by 

vendor,  280. 
(5.)  where  there  is  a  bargain  for  a  certain  quantity  ex  greater  quan- 
tity, 280. 
whether  earnest  has  any  effect  in  altering  the  property  in  the  goods,  281  et  seq, 
in  America,  substantial  uniformity  as  to  sale  of  articles  '*  to  be  manufac- 
tured," 288. 
as^  appropriation,  283  et  seq, 

(See  Appropriation.) 
portion  of  a  mass,  284. 
examples,  283  et  seq, 
conflict  of  authority  in  America,  287. 
summary  and  rules  deduced  therefrom,  292,  293. 
so-called  grain  elevator  cases,  293. 
explained,  298. 
what  rules  apply,  293. 
CHECK, 

how  far  a  payment,  698. 
CHOSE  IN   ACTION, 

sale  of  chose  in  action,  not  within  the  17th  section  of  statute  of  frands,  by 
English  construction  of  the  statute,  105. 


984  INDEX. 

FlgarM  refer  to  Pmgee* 

CHOSE  IN  ACTION  —  Continwd. 

in  America  a  broader  construction  of  the  statute  includes  choses  in  action 

118. 
statute  in  New  York  expressly  adds  **thin^  in  action,"  118. 
CIVIL  LAW, 

recognizes  qwm  contracts^  61. 

where  a  man  supplies  what  is  necessary  for  an  infant  or  an  absentee,  withoat 

contract f  the  ciril  law  implies  one,  61. 
natural  equity  is  the  basis,  61. 
civil  law  on  contracts  by  correspondence,  67. 
not  in  accord  with  common  law,  67. 
views  of  Pothier,  68. 
not  satisfactory,  68. 
'  civil  law  same  as  common  law  as  to  orders  for  pmt^hase  by  correspond- 
ence, 68. 
analogy  between  this  and  bargain  and  sale  by  correspondence,  69. 
venditio  tpei  of  the  civilians,  79. 
price  —  rules  at  civil  law,  84. 
as  to  earnest,  156-160. 
effect  of  a  sale  by  the  civil  law,  886  et  seq. 
different  modes  of  entering  into  contracts  at  Rome,  388. 
civil,  prastorian,  and  natural  obligations,  837. 
nexum;  stipulatio;  expensilatio ;  and  mutual  consent,  388. 
four  contracts  Juris  gentium^  388. 

distinction  between  sales  at  Rome  and  by  the  common  law,'  889. 
price  must  be  certain  in  sale  under  Roman  law,  839. 
sale  by  the  civil  law  was  not  a  transfer  of  ownership,  840. 
but  of  possession  only,  340. 
with  warranty  against  eviction,  340. 
and  such  warranty  is  always  implied,  840. 
what  was  meant  by  eviction,  340. 
double  remedy  of  evicted  buyer,  341. 
vendor  bound  as  auctor  to  make  good  his  warranty,  341. 
thing  sold  was  at  buyer's  risk  before  delivery,  although  the  property  had  not 

passed,  341. 
but  vendor  bound  prcBStare  custodiamj  342. 
modem  French  law  different  from  that  of  ancient  Rome,  343. 
Scotch  law,  344. 

Code  Civil  as  to  illegal  consideration,  497. 
definition  of  fraud  by  Roman  jurisconsults,  860. 
fraud  in  French  Civil  Code,  360. 
as  to  employment  of  puffer  at  sale,  404. 
warranty  in  civil  law,  682.     (See  Warranty.) 
French  Code  as  to  implied  warranty,  848. 
payment  by  the  French  law  is  always  conditional  when  a  bill  or  note  Is  taken, 

unless  an  unreserved  and  unconditional  receipt  be  given,  694. 
if  such  receipt  be  given,  there  is  a  conflict  of  decisions  whether  the  payment 

is  absolute  or  conditional,  694. 
payments  are  appropriated  or  **  imputed  *'  in  France  according  to  express 

articles  of  the  Code,  694. 
rules  of  the  Civil  Code  on  this  subject,  694. 
by  Roman  law,  debtor  was  bound  to  pay  without  demand,  if  sum  fixed  and 

date  specified,  695;  and  anybody  could  pay  for  him,  695. 
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if  not,  creditor  was  bound  to  make  demand,  6S5. 

aeeeptUatio  or  fictitious  payment,  695. 

tender,  by  civil  law,  is  quite  different  from  that  at  common  law,  694. 

it  is  effected  in  France  by  paying  the  money  admitted  to  be  due  into  the  pub- 
lic treasury,  to  the  credit  of  the  vendor,  694. 

Ihe  rule  was  the  same  at  Rome,  695. 

no  stoppage  in  transitu  in  civil  law,  81 5» 

stoppage  in  transitu  introduced  into  Fveoch  Code,  616. 

and  into  Scotch  law,  816. 
C.  F.  AND  I.     (See  Conditions.) 

meaning  of  initials,  528. 
"  C.  O.  D.» 

a  ^pment  of  ordered  goods  *^  C.  O.  D.,*'  the  buyer  to  pay  freight,  seems  not 
to  be  a  reservation  of  the  title  in  the  vendor,  but  only  of  the  possession  until 
paym^it,  335. 
COIN, 

what  is  a  legal  tender,  674,  696. 
COMMISSION  MERCHANT.    (See  Factors  and  OoNsiaNBBs.) 
CONCURRENT  OR  MUTUAL  CONDITIONS, 

plaintiff*  cannot  recover  on  an  agreement  to  buy,  unless  he  is  ready  and  offers 
to  sell  and  deliver  and  so  alleges,  551. 

same  rule  applies  to  buyer,  551. 

rule  as  to  portable  articles,  552. 

where  vendor  agrees  positively  to  deliver  at  a  certain  future  day,  he  must 
seek  the  vendee  and  actually  tender  the  articles  to  him,  even  though  the 
place  of  delivery  was  not  distinctly  mentioned,  552. 
CONDITIONAL  SALE  AND  DELIVERY, 

property  in  goods  not  to  pass  until  conditions  are  complied  with,  even  though 
there  has  been  an  actual  delivery  into  buyer's  possession,  245. 

in  America  well  settled,  also,  that  if  by  the  terms  of  the  contract  anything  is 
to  be  done  by  the  vendor,  the  title  does  not  pass  until  it  is  done,  268. 

act  of  weighing  is  in  the  nature  of  a  condition  precedent,  245. 

cases  reviewed,  245-269. 

of  furniture,  the  price  to  be  paid  by  instalments,  the  property  in  the  f urni- 
tare  does  not  pass  until  all  the  instalments  have  been  paid,  259,  268. 
(See  Patmbnt  by  Instalments.) 

American  law  agrees  with  the  English,  260. 

some  act  may  amount  to  a  condition  precedent,  as  a  formal  delivery  of  a  bill 
of  sale,  264. 

cotton  to  be  ginned  or  bailed,  a  condition,  264« 

^*  to  be  the  property  of  K.  as  fast  as  made,"  held  title  did  not  pass  until  de- 
livery to  D.'s  store  as  per  agreement,  264. 

where  the  act  to  be  done  is  weighing  and  measuring,  264. 

(See  Weighing  and  Measuring.) 

effect  of  delivery  of  whole,  with  precise  quantity  not  known,  266. 

prepayment  of  price  may  amount  to  a  condition  precedent,  268. 

where  so,  right  of  property  does  not  pass  until  that  is  done,  269. 

as  to  **  cash  sale,"  269. 

as  to  third  persons,  269. 

before  breach  of  condition,  relations  of  parties  somewhat  peculiar,  269. 

buyer  acquires  an  interest,  a  defeasible  one,  which  he  ean  sell  or  convey  at 
any  time  prior  to  breach  of  condition,  269. 
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how  sub-vendee's  title  may  become  perfect,  269. 

conditional  vendor  cannot  recover  prc^rty  or  its  value  of  sub-vendee  before  a 
breach  of  the  condition,  270. 

after  breach  of,  full  value  may  be  recovered  with  any  deduetion  for  partial 
payments,  270. 

vendor,  after  breach,  may  follow  property  into  whosesover  hands  it  is,  270. 

rules  in  the  different  states,  271-277. 

conflict  of  laws  arising  out  of,  277. 

conclusions  deduced,  278. 

rules  p^oveming  such  sales,  278. 
CONDITIONS, 

general  principles  and  definitions,  507  et  seq. 

the  question  to  be  determined:  is  the  statement  a  ^^  condition  preeedent^^*  a 
breach  of  which  justifies  a  repudiation  of  the  contract ;  or  is  it  an  "  inde- 
pendent agreement**  a  breach  of  which  gives  rise  merely  to  a  claim  for  dam- 
ages, 508,  551. 

the  distinction  exemplified  by  terms  of  charter-party,  509. 

the  rule  as  laid  down  by  Lord  Mansfield  in  Jones  v.  Barkley,  509. 

rules  of  construction  for  distinguishing  between  conditions  and  independent 
agreements,  509,  551. 

condition  precedent  may  be  changed  into  warranty  by  acceptance  of  partial 
performance,  510. 

in  determining  what  are  strictly  conditions,  no  other  rule  can  be  laid  down 
than  that  it  always  a  question  of  the  intention  of  the  parties,  manifested  by 
the  expressions  they  have  used  as  applied  to  the  subject-matter  of  the  con- 
tract, and  read  in  the  light  of  surrounding  circumstances,  551. 

condition  precedent  must  be  strictly  performed  before  eompliance  with  con- 
tract can  be  demanded  from  the  other  party,  510. 

agreement  to  make  article  to  satisfaction  of  vendee,  560. 

question  arises  most  frequently  in  contracts  to  make  an  article  according  to 
some  special  order,  560. 

such  a  condition  is  valid,  560. 

and  if  article  is  not  satisfactory,  and  is  not  accepted  and  received,  the  ven- 
dor has  no  remedy,  56*0. 

it. is  immaterial  whether  the  article  does  or  does  not  conform  to  the  order,  560. 

the  other  is  not  bound  to  accept  or  be  satisfied,  561. 

various  examples,  561. 

the  buyer  bound  to  give  the  article  a  fair  trial,  and  if  he  does  and  is  really 
dissatisfied,  it  is  enough  and  the  vendor  cannot  recover,  561. 

to  warrant  a  thing  shall  be  '*  satisfactory  or  do  what  is  claimed  for  it,**  is 
complied  with  if  it  does  what  is  claimed  for  it,  561. 

rule  may  not  be  so  rigidly  enforced  in  contracts  to  make  repairs  or  do  other 
work  to  another's  satisfaction ,  561. 

reason  why,  561. 

efiect  of  phrase,  *^  warranted  satisfactory  in  every  respect,"  561. 

waiver  of  conditions  may  be  express  or  implied,  511. 

waiver  of  condition  in  conditional  sale,,  what  may  be,  552. 

waiver  implied,  when  performance  is  obstructed  by  party  entitled  to  it,  51 1 » 
552. 

or  by  positive  refusal  of  other  partv  to  perform  his  part  of  the  contract^ 
511,552,558. 
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or  by  the  other  party's  incapacitating  himself  from  carrying  out  the  con- 
tract, 511,  55S. 

mere  assertion  that  a  party  will  be  unwilling  or  unable  to  comply  with  his 
promise  is  not  a  waiver,  512. 

impossibility  no  excuse  for  non-performance,  unless  the  thing  be  in  its  nature 
physically  impossible,  512,  558. 

vendor  excused  from  delivery  if  goods  perish  without  his  fault,  518. 

legal  impossibility  excuses  performance  of  a  condition,  514,  558. 

if  the  thing  promised  be  possible  in  itself,  the  promisor  is  not  excused  be- 
cause unable  to  perform  from  causes  beyond  his  control,  514,  558. 

illustrations  from  charter-parties,  515. 

illustrations  of  impossible  conditions  imposed  through  buyer's  ignorance  of 
arithmetic,  515. 

nothing  less  than  absolute  and  inherent  impossibility  of  performance  is  an  ex- 
cuse, 558. 

as  in  sale  of  specific  property,  where  it  has  ceased  to  exist,  558. 
or  which  perishes  or  is  destroyed  before  time  of  performance,  558. 

disability  is  a  very  different  thing  from  impossibility,  558. 

if  a  thing  is  possible  in  itself  to  be  done,  or  in  the  nature  of  things,  an  un- 
foreseen contingency,  accident,  or  calamity  will  not  prevent  the  contract 
from  being  binding,  554. 

illustrations  of  the  rule,  554. 

where  sale  depends  on  happening  of  an  event,  518. 

the  party  bound  is  in  general  to  take  notice  of  such  at  his  own  peril,  518. 

but  if  obligee  has  reserved  an  option  by  which  he  can  control  the  event,  he 
must  give  notice  of  his  own  act  before  the  obligor  can  be  deemed  in  de- 
fault, 518. 
^  sale  dependent  on  an  act  to  be  done  by  a  third  person,  517,  654. 
as  a  valuation  by  a  third  person,  517. 
^      the  party  who  claims  must  show  compliance  with  the  condition,  518. 

if  valuation  rendered  impossible  by  buyer,  vendor  may  recover  on  quantwn 
valebat,  518. 

if  a  third  person's  act  is  made  a  condition  precedent  to  the  sale,  or  to  liability 
for  payment,  it  must  be  performed,  or  some  excuse  given  for  its  non-per- 
formance, 554. 

where  article  is,  in  opinion  of  a  third  person,  to  accomplish  a  certain  result, 
his  decision  is  final,  555. 

architect's  certificate  in  building  contracts,  555. 

when  these  conditions  are  a  part  of  the  contract  they  are  very  strictly  en- 
forced, 555. 

as  to  duty  of  giving  notice  of  the  happening  of  some  contingent  event  before 
the  liability  of  the  other  party  becomes  perfect,  555. 

where  both  parties  are  bound  to  take  notice,  555. 

where  the  fact  or  contingency  is  specially  or  peculiarly  within  the  know 
or  information  of  the  plaintiff,  he  must  give  notice,  555. 

sales  of  goods  **  to  arrive,"  cases  reviewed,  519-524,  555. 

such  sales  are  conditional  or  executory  in  character,  555. 

rules  of  construction  in  such  sales,  deduced  from  the  authorities,  524. 

where  vendor  has  agreed  to  give  notice  of  the  ship's  name  in  sale  ''to 
arrive,"  this  constitutes  a  condition  precedent,  525. 

sales  of  goods  ''  to  be  shipped  "  within  a  certain  time,  525. 
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what  is  meant  by  **  a  cargo/'  528,  555. 

orders  to  purchase  at  a  price  to  cover  cost,  freight,  and  insarance,  530. 

▼eDdor's  obligations  on  such  order,  531. 

duty  of  commission  agent  on  such  order,  531. 

sale  of  cargo  by  bill  of  lading,  538. 

in  executory  agreements  for  sale,  the  obligation  of  the  vendor  to  deliver,  and 
of  the  buyer  to  accept  and  pay,  are  concurrent  conditions,  534. 

mutual  agreement  for  cross  sales  ;  promise  of  each  party  is  not  an  independ- 
ent agreement,  585. 

no  title  passes  and  no  obligation  on  either  side  arises  unless  they  arrive,  555. 

goods  that  do  arrive  must  be  of  the  kind  and  quality  stipulated  for,  555. 

meaning  of  words  '*  to  arrive  by  "  a  stated  time,  555. 

oral  evidence  is  not  admissible  of  a  custom  that  these  words  meant  actoallv 
'*  deliverable  "  at  a  stated  time,  555. 

effect  of  an  express  warranty  as  to  quality  of  goods  to  arrive,  555. 

a  cargo  is  *'  all  that  the  vessel  is  capable  of  carrying,"  555. 

the  buyer  is  entitled  to  all  she  in  fact  carries  and  is  not  bound  to  accept  less, 
555. 

example  of  this  rule,  556. 

examples  of  concurrent  conditions  in  sales,  585. 

to  entitle  seller  to  rescind,  buyer  must  expressly  refuse  or  be  quite  unable  to 
perform,  536. 

time,  when  of  the  essence  of  the  contract,  is  a  condition  precedent,  537. 

contracts  where  deliveries  are  to  be  made  by  instalments,  cases  reviewed, 
537-541. 

submitted  that  failure  to  deliver  or  accept  one  instalment  not  a  breach  of  a 
condition  precedent  justifying  rescission,  but  may  be  evidence  of  an  inten- 
tion to  abandon  the  contract,  589.  ^ 

a  sale  by  sample  involves  a  condition  that  buyer  shall  have  a  fair  oppor- 
tunity to  compare  bulk  with  sample,  541.  # 

and  he  may  reject  the  sale,  if  this  be  refused  when  demanded  at  a  proper  and 
convenient  time,  541. 

sales  '*on  trial,"  <^on  approval,"  "sale  or  return,"  are  conditional  sales,  541, 
542,  560. 

in  sales  on  trial,  or  a  delivery  with  a  right  to  buy,  the  party  has  a  reasonable 
time  for  trial,  if  none  is  expressly  mentioned,  560. 

until  that  time  has  expired,  the  title  and  risk  is  in  the  vendor,  560. 

how  such  sale  may  become  absolute,  560. 

as  to  the  duty  of  giving  the  vendor  notice  of  the  result  of  the  trial,  560. 

sale  or  return,  how  it  differs  from  sales  on  trial,  542,  560. 

in  these  the  title  and  risk  immediately  pass  to  vendee  with  a  right  to  resell, 
with  an  obligation  on  vendor  to  rebuy,  560. 

effect  of  retention  of  property,  560. 

failure  to  return  goods  within  a  reasonable  time  which  are  sold  *'  on  trial  ** 
makes  sale  absolute,  541,  560. 

question  of  fact  for  jury  whether  more  was  consumed  than  was  necessary'  for 
trial,  542. 

in  sale  of  securities,  condition  is  implied  that  they  are  genuine,  550. 

successive  deliveries,  556. 

a  failure  to  deliver  the  first  instalment  of  goods  according  to  the  contract,  if 
unexcused  or  un waived,  is  such  a  breach  as  to  excuse  the  buyer  from  re- 
ceiving a  successive  instalment,  556. 
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may  be  considered  for  some  purposes  separate  contracts,  but  still  for  other 

purposes  they  are  entire,  556. 
cases  reviewed,  556,  557. 
possibly  a  deficiency  in  the  quality  of  the  goods  might  be  entitled  to  more 

weight  than  mere  delay  in  delivery,  556. 
authorities  opposed  to  this  rule,  557. 
conversely,  the  refusal  of   the  buyer  to  receive  and  accept  one  instalment 

may  release  the  vendor  from  his  obligation  to  deliver  more,  558. 
successive  payments,  558. 
it  does  not  so  readily  follow  that  a  failure  to  pay  for  one  instalment,  when 

delivered  according  to  contract,  equally  releases  vendor  from  delivering  the 

balance,  558. 
reason  why,  558. 

what  was  really'decided  in  Mersey  Steel  Co.  v,  Naylor,  558. 
various  examples,  659. 
abundant  authority  in  America  that  if  the  buyer  not  only  refuses  to  pay  for 

one  instalment,  but  puts  his  refusal  on  such  ground  as  justifies  the  in- 
ference that  he  repudiates  the  entire  contract,  the  vendor  may  be  released, 

559. 
a  refusal  to  pay,  accompanied  by  a  refusal  to  receive  and  accept  any  more 

goods,  is  satisfactory  evidence  of  a  repudiation  of  the  contract,  560. 
rule  in  regard  to  sale  of  portable  articles  is,  if  by  contract  neither  time  nor 

place  of  performance  is  stipulated,  the  articles  are  deliverable  on  demand, 

552. 
and  at  place  where  they  are  at  time  of  sale,  552. 
obstruction  of  performance  by  one  party  releases  the  other,  552. 
refusal  by  one  party,  effect  of,  552. 

if  positive  and  unqualified,  it  releases  other  contracting  party,  552. 
various  questions  arising  from,  552. 

(See  Refusal  of  one  Party  to  Perforu  Contract.) 
contracts  absolute  in  their  character,  and  without  any  implied  condition,  554. 
effect  of  drought,  554. 
CONFLICT  OF  LAWS, 

in  conditional  sales,  277. 
CONSIDERATION.    (See  Failure  of  Consideration.) 
illegal.    (See  Illegality.) 
mistake  as  to.    (See  Mistake.) 
in  warranties,  607.    (See  Warranty.) 
'  Qsualiy  arises  only  in  express  warranties,  607. 
one  for  different  stipulations,  some  of  whieh  within  statute  of  frauds,  whether 

any  part  enforcible,  122. 
CONSIGNEE.    (See  Factors  and  Consignees.) 
CONSIGNMENT, 

distinguished  from  a  sale,  6. 

ordinarily,  if  goods  are  **  consigned  "  for  sale,  it  is  a  bailment,  6. 

where  upon  a  dd  credere  commission,  6. 

with  privilege  of  purchase  or  return,  6. 

or  on  trial,  6. 

amounts  to  a  bailment  until  option  has  been  exercised,  6. 

effect  of  delay  upon  consignment,  6. 

when  tide  passes  in  various  cases,  6. 
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CONTRACT  NOTES.    (See  Bought  and  Sold  Notbb.) 
CONVERSION.    (See  Trover.) 
CORRESPONDENCE.    (See  Assent;  Letter.) 

assent  by,  49. 

retraction  of  offer  by,  49. 

acceptance  by,  when  letter  is  lost  or  delayed  in  transmission,  49. 

proposal  by,  must  be  duly  retracted  before  letter  of  acceptance  is  posted, 
61,  69. 

American  law,  contracts  made  by,  65,  72,  78. 

civil  law,  67. 

where  purchase  or  sale  is  ordered  of  an  agent  by,  countermand  is  of  no  effect 
until  it  reaches  agent,  69. 

where  letters  of  acceptance  and  withdrawal  reach  proposer  at  the  same 
time,  69. 
COVENANT, 

independent  covenant  distinguished  from  a  condition,  509. 

rule  laid  down  to  determine  difference  between,  551. 
CREDIT,  SALE  ON, 

passes  both  title  and  right  of  possession,  6S3. 

vendor,  however,  may  refuse  to  deliver  goods  if  vendee  becomes  insolvent,  683. 

vendor's  lien  revives  if  goods  remain  in  his  possession  until  credit  has  ex- 
pired, 772. 

or  if  buyer  becomes  insolvent  before  that  time,  720. 
CROPS, 

sale  and  delivery  of,  what  will  suffice,  660. 

when  sale  of  within  4th  or  17th  sections  statute  of  frauds,  112  et  $eq. 

growing  crops,  118. 

matured  crops,  119. 

test,  if  thing  sold  is  to  be  severed  from  the  soil  before  it  acquires  strength  and 
increase  from  the  soil,  119. 

as  to  annual  or  artificial,  120. 

general  rules  and  instances,  118-120. 

not  yet  sown,  117. 
CROSS  SALES, 

mutual  agreement  for,  585. 
CUSTOM  HOUSE, 

effect  of  entry  of  .goods  on  the  right  of  stoppage  in  transitu,  §  848. 

DAMAGES.    (See  Remedies  for  Breach  of  Contract.) 

may  be  recovered  by  vendor  either  under  count  for  goods  bargained  and  sold, 

or  goods  sold  and  delivered,  715. 
special  action  for,  in  case  of  non-acceptance  of  goods,  716. 
when  usually  resorted  to,  716. 
the  measure  of,  in  this  special  action,  not  full  price  of  article,  but  simply  such 

as  will  fully  compensate  plaintiff  for  deprivation  of  contracts,  716. 
for  non-acceptance  after  completion,  716,  717. 

vendor  can  recover  difference  between  contract  price  and  market  value,  717. 
prevailing  rule  in  America  on  this  subj  ct,  717. 
this  action   for  damages  may  be  brought  before  time  of  credit  has  expired, 

718. 
as  to  evidence  competent  to  prove  market  value,  859. 
general  rule  where  contract  of  sale  is  broken  is  the  difference  between  the 
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DAMAGES  —  Continued. 

contract  price  and  the  market  value  of  the  goods  at  the  time  when  the 

contract  is  broken,  829. 
rule  as  laid  down  in  Hadley  v.  Bazendale,  830. 
what  is  the  date  of  the  breach,  710. 
not  changed  by  buyer's  insolvency,  710. 
effect  of  notice  in  such  cases,  710. 
where  the  buyer  has  interrupted  the  execution  of  a  contract  for  goods  ordered 

by  him,  the  vendor's  measure  of  damages  is  such  sum  as  will  put  him  in  the 

same  position  as  if  permitted  to  complete  the  contract,  712,  713. 
by  special  contract,  vendor  may  have  a  right  to  recover  the  whole  price  of 

goods,  though  the  property  remains  vested  in  himself,  713. 
where  vendor  refuses  delivery  after  dishonor  of  bills  received  in  payment,  he 

is  liable  only  for  nominal  damages,  unless  there  be  a  difference  between  con- 
tract price  and  market  price,  723. 
and  this,  whether  sale  is  of  specific  chattel  or  of  goods  to  be  supplied,  724. 
in  some  cases  vendor  may  consider  contract  rescinded  when  partially  executed, 

and  recover  the  value  of  goods  delivered,  713. 
rule  of,  in  case  of  refusal  to  receive  goods  manufactured  according  to  order, 

714. 
damages  in  trover,  744.    (See  Trover.) 
measure  of  damages  when  goods  have  been  returned,  745. 
what  recoverable  by  buyer  for  failure  to  deliver,  829  el  seq. 
what  damages  buyer  may  recover  for  conversion  by  vendor,  846. 
what  damages  buyer  may  recover  for  breach  of  warranty  of  quality,  851  et  seq. 
in  case  of  cross  actions,  one  for  price  of  goods  and  the  other  for  fraud  or  breach 

of  warranty,  854. 
action  for  non-delivery,  usual  measure  of  damages,  859. 
when  liability  attaches,  859. 

when  more  than  market  value  can  be  recovered,  859. 
rule  adopted  when  there  is  no  market  value  at  place  of  delivery,  859. 
when  the  article  cannot  be  purchased  in  any  market  at  any  price,  859. 
cases  where  general  rule  is  not  applicable,  859. 
whenever  there  has  been  a  breach  of  the  contract,  a  party  can,  in  any  event, 

recover  nominal  damages,  860. 
if  the  price  has  been  paid  in  advance,  two  different  rules  exist  as  to  rule  of 

damages,  860. 
in  many  states  the  rule  is  that  the  buyer  can  recover  only  the  full  value  of  the 

property  at  the  very  time  and  place  of  the  stipulated  delivery,  and  interest 

added,  860. 
*     while  some  courts  allow  the  highest  market  value  which  the  article  ever  reaches 

between  the  time  of  the  breach  and  the  commencement  of  the  suit,  861. 
and  some  hold  even  down  to  the  time  of  actual  trial,  861. 
as  to  special  or  consequential  damages,  the  rule  is  not  quite  so  clear,  861,  866. 
to  recover  any  other  damages  than  the  difference  between  the  contract  price 

and  the  market  value,  the  declaration  must  distinctly  allege  such  damages, 

861. 
review  of  cases  on  this  point,  861,  862,  866. 
general  rule  of  damages  in  actions  upon  a  warranty,  865. 
general  rule  in  actions  of  fraud,  867. 
DAYS, 

when  allowed  for  delivery,  how  counted,  688. 
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DEATH, 

of  principftl,  revokes  agent's  authority  to  receWe  payment,  703. 
authority  of  agent  terminates  eo  instanti,  70S. 
DECEIT.    (See  Fraud.) 
DEFECT.    (See  Warranty.) 
DELAY, 

effect  of,  upon  consignment,  6. 

and  silence  as  proof  of  acceptance  under  statute  of  frauds,  139. 

receipt  may  become  acceptance  by  an  unreasonable  delay  in  exercising  right 

of  rejection,  664. 
DEL  CREDERE, 

agency  distinguished,  3. 

title  does  not  pass  to  consignee  of  goods  consigned  to  him  to  sell  upon  a  del 

credere  commission,  6. 
sale  or  return  of  goods  consigned  on,  643. 
del  credere  agent's  authority  to  receive  payments,  689. 
DELIVERIES, 

Buccessive,  sale  of  goods  by,  537  et  seq,,  556  et  seq. 
DELIVERY, 

postponement  of,  at  verbal  request  of  seller  or  buyer,  cases  considered,  rules 

laid  down,  169. 
different  meanings  of  the  word,  631,  632. 
vendor's  duty  to  deliver  is  prima  facie  only,  and  may  depend  on  conditions, 

633. 
most  usual  condiUon  is  payment  of  price,  688. 
if  goods  are  sold  on  credit  title  passes,  also  right  of  possession,  634. 
vendor  may  refuse,  notwithstanding  this  right,  on  buyer's  insolvency,  634. 
vendor  not  bound  to  send  goods  to  vendee;  enough  for  him  to  place  them  at 

buyer* s  disposal,  635. 
when  delivery  is  conditional  on  notice  from  buyer,  635. 
or  on  notice  from  seller,  635. 

place  of,  in  general,  is  that  where  the  goods  are  when  sold,  637. 
obligations  resting  on  vendor  when  he  has  undertaken  to  send  goods,  687. 
if  nothing  is  said  as  to  time,  he  must  send  in  a  reasonable  time,  637. 
meaning  of  month  in  delivery,  638. 
days,  how  counted  in,  638. 
hour  up  to  which  vendor  can  deliver,  639. 
reasonable  time,  what  is,  641. 
party  has  an  entire  day  in  which  to  act,  640. 
parol  evidence  admissible  of  facts  and  circumstances  attending  a  written  sale, 

in  order  to  determine  what  is  a  reasonable  time  for  delivery,  636. 
where  time  is  expressed  in  contract,  638.     (See  Timb.) 
vendor's  duty  of,  comprises  that  of  giving  up  bill  of  lading  when  rightfully 

demanded,  even  before  landing  of  cargo,  642. 
must  be  of  exact  quantity  contracted  for,  642. 
when  delivery  is  of  more  than  quantity  bought,  buyer  may  reject  the  whole, 

642. 
when  delivery  is  of  less,  buyer  may  refuse  it,  643. 
where  quantity  to  be  delivered  is  '*  about,"  or  "  more  or  less,"  it  shows  that 

contract  is  not  restricted  to  exact  number  or  amount  specified,  644. 
where  vendor  is  bound  to  send  goods  to  the  purchaser,  delivery  to  a  oommoo 

carrier  is  sufficient,  647. 
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DELIVERY  —  Continued. 

where  vendor  undertakes  to  deliver  goods  himself  at  a  distant  place,  the  car- 
rier is  then  the  vendor's  agent,  647. 

he  is  not  responsible  for  the  deterioration  necessarily  caused  bj  the  transit, 
647. 

the  vendor  is  bound,  when  delivering  to  a  carrier,  to  take  the  usual  precau- 
tions for  insuring  the  safe  delivery  to  the  buyer,  647. 

vendor  bound  to  give  an  opportunity  to  inspect  the  bulk  on  delivery,  648. 

there  may  be  a  symbolical  delivery  of  goods,  divesting  the  vendor's  possession 
and  lien,  647. 

indorsement  and  transfer  of  documents  <^  title  are  a  good  delivery  in  perform- 
ance of  the  contract,  648. 

seller  has  a  right,  within  the  time  limited  by  the  contract,  to  tender  a  second 
delivery,  where  buyer  has  properly  rejected  first  delivery,  648. 

in  America,  vendor  not  allowed  to  recover  cost  of  labor  in  putting  tiie  bulk 
into  buyer's  packages  where  sale  is  by  weight,  and  the  goods  are  weighed 
in  the  packages,  648. 

delivery  which  divests  lien.     (See  Lien.) 

to  merely  pass  the  property  between  the  parties,  649. 

here  only  duty  of  vendor  is  to  deposit  or  leave  the  article  in  some  convenient 
and  suitable  place  for  the  buyer  to  take  away  whenever  he  may  choose,  649. 

if  the  article  is  destroyed  or  stolen  while  in  such  situation,  loss  is  buyer's,  for 
delivery  is  complete,  649. 

buyer  has  a  reasonable  time  after  bargain  is  closed  to  remove  goods  before 
risk  falls  on  him,  649. 

rule  where  goods  were  to  be  delivered  **  in  good  condition,"  649. 

effect  of  custom  and  usage,  650. 

when  the  contract  of  sale  is  fully  completed,  **  readiness  to  deliver,"  and  full 
opportunity  in  the  buyer  to  take  away,  is  amply  sufficient  to  pass  the  title 
as  between  the  parties,  650. 

illustrations  of  this  rule,  650,  651. 

on  sale  of  a  wagon  at  public  auction,  the  delivery  is  sufficient  if  the  wagon  be 
pointed  out  and  the  purchaser  informed  that  he  can  take  it  away,  651. 

rule  of  some  courts  in  regard  to  contracts  to  deliver  at  a  future  time,  at  a 
specified  place  and  price,  property  not  in  existence  at  the  time,  651. 

if  a  bill  of  sale  be  made  and  delivered  of  goods  in  the  possession  of  the  ven- 
dor's bailee,  this  is  a  sufficient  delivery,  651. 

if  for  any  reason  the  article  sold  is  not  quite  ready  for  delivery,  then  the  sale 
is  not  complete  and  title  does  not  pass,  652. 

ordinarily,  the  buyer  must  come  for  the  goods  before  the  seller  is  bound  to 
deliver,  653. 

and  seller  may  be  released  from  delivery  if  vendee  faib  to  come  within  a  rea- 
sonable time,  653. 

if  seller  is  bound  by  agreement  or  custom  and  usage  to  carry  and  deliver  the 
article  at  a  fixed  place,  he  must  do  so,  653. 

what  might  be  an  excuse  for  this,  653. 

where  vendor  is  a  manufacturer,  and  agrees  to  deliver  article,  he  is  liable  for 
any  injury  to  it  in  the  transit  arising  from  his  carelessness,  653. 

if  seller  has  option  to  deliver  at  one  of  two  places,  he  should  give  the  buyer 
seasonable  notice  at  which  place  he  will  deliver,  658. 

delivery  sufficient  to  sustain  an  action  for  goods  sold  and  delivered,  653. 

more  is  required  to  sustain  this  action  than  merely  for  goods  sold,  654. 
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DELIVERY  —  Continued, 

for  there  must  be  an  actual  or  Bymbolical  delivery,  654. 

as  to  vendor's  lien.     (See  Lien.) 

as  to  stoppage  in  transitu.    (See  Stoppage  in  Transitu.) 

under  statute  of  frauds.     (See  Statute  of  Frauds.) 

delivery  sufficient  as  against  creditors  of  the  vendor,  655. 

in  some  states  non-delivery  a  conclusive,  and  in  others  a  presumptive,  badge 
of  fraud,  655.     (See  Fraud.) 

rather  more  proof  required  in  those  states  which  hold  non-delivery  to  be  a 
conclusive  badge  of  fraud,  656. 

must  be  a  sufficient  delivery  even  in  a  bondjtde  sale,  655. 

ground  upon  which  non-delivery  is  held  available  to  a  creditor,  655. 

the  necessity  for  a  visible  change  of  possession  is  more  obvious  when  the 
vendor  and  vendee  are  near  relatives  and  occupy  the  same  house,  655. 

Lanfear  v.  Sumner  a  leading  case  in  favor  of  the  necessity  of  a  delivery  as 
against  creditors,  655. 

delivery  of  a  bill  of  sale,  unaccompanied  by  actual  or  symbolical  delivery  of 
the  chattel  other  than  inferred  from  the  bill  of  sale,  is  not  sufficient  against 
a  creditor  of  the  vendor,  656. 

although  some  delivery  is  necessary,  it  need  not  necessarily  be  at  the  very 
moment  of  the  sale,  656. 

sufficient  if  made  within  a  reasonable  time  after  or  before  creditors  have  at- 
tached the  property  as  the  vendor's,  656. 

whenever  a  bondjide  sale  has  been  made  and  the  price  paid,  slight  acts  are 
sufficient  to  show  a  delivery  good  against  even  the  claims  of  third  per- 
sons, 656. 

in  sale  of  goods  stored  in  a  building,  delivery  of  key  by  vendor  to  vendee  in- 
tending to  surrender  possession  of  the  property,  may  be  a  sufficient  delivery 
as  against  creditors  of  vendor,  657. 

sale  of  property  in  possession  of  bailee  of  vendor,  notice  given  to  bailee,  who 
is  ready  to  deliver  to  purchaser,  the  delivery  is  sufficient  as  against  cred- 
itors, 657. 

such  notice  generally  held  necessary,  657. 

many  courts  hold  a  mere  written  order  on  the  bailee,  delivered  by  the  vendor 
to  the  vendee,  is  quite  sufficient  in  a  bond  fide  sale,  even  as  to  creditors, 
657. 

BO  of  assignment  and  delivery  of  the  bailee's  receipt  for  the  goods,  especially 
when  he  agrees  to  deliver  to  the  holder,  or  to  bailor's  order,  657. 

if  at  time  of  sale  property  is  in  possession  of  vendee,  no  formal  delivery  is 
necessary,  658. 

this  true  in  sales  by  one  tenant  in  common  to  his  co-tenant  already  in  pos- 
session, 658. 

even  as  to  creditors,  a  bond  fide  sale  may  be  valid  though  artiele  be  not 
manually  delivered  to  vendee,  but  remains  by  agreement  in  keeping  of  ven- 
dor as  agent,  bailee,  or  keeper  of  the  vendee,  658. 

constructive  or  symbolical  delivery,  658. 

where  articles  are  not  capable  of  ordinary  manual  delivery,  if  the  vendor 
actually  show  the  property  to  the  vendee  as  the  property  conveyed  by  the 
bill  of  sale,  it  is  sufficient,  659. 

impracticable  delivery,  659. 

when  chattels  are  so  situated  that  there  can  be  no  actual  delivery,  the  law  re* 
quires  none,  659. 
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it  is  eafficient  if  the  vendee  without  laches  takes  possession  in  a  reasonable 
time  after  he  has  opportunity  to  do  so,  659. 
if  he  does  so,  his  title  is  good  even  against  a  creditor  who  in  mean  time 
attached  them  as  the  vendor's,  659. 
the  rule  has  been  applied  to  sale  of  vessel  hy  a  bill  of  sale  in  another  port 

from  the  place  of  sale,  but  in  the  same  country,  659. 
the  doctrine  does  not  apply  to  a  yacht  moored  on  the  water  near  by,  and  of 

which  vendee  might  have  actually  taken  possession,  659. 
a  transfer  of  property  at  sea  is  more  obviously  valid  when  a  bill  of  sale  is 

made  and  delivered  to  vendee,  659. 
or  of  an  assignment  of  bill  of  lading  of  goods,  or  of  the  invoice  of  them,  659. 
but  a  formal  bill  of  sale  is  not  absolutely  essential,  provided  a  real  sale  is 
made  in  good  faith,  and  possession  be  reasonably  taken  by  the  vendee,  659. 
growing  crops,  delivery  of,  660. 
obviouinly,  actual  delivery  of,  cannot  be  made,  except  by  putting  vendee  in 

possession  of  land  itself,  660. 
the  diflferent  doctrines  on  this  subject,  660. 

a  stricter  rule  as  to  delivery  obtains  in  a  sale  of  annual  crops,  660. 
if  the  parties  to  a  sale,  once  completed  by  delivery  and  without  fraud,  agree 
to  rescind  sale,  the  same  formalities  of  delivery  are  necessary,  as  against 
creditors  of  the  vendee,  as  was  necessary  to  pass  the  property  to  him,  660. 
as  against  second  purchasers  what  delivery  is  necessary,  661. 
DELIVERY  ORDER,  763  et  seq. 

DELIVERY  WARRANTS.     (See  Documents  of  Title.) 
DESCRIPTION, 

sale  by,  involves  condition  precedent,  545,  584. 
«  DIRECTLY."     (See  Time.) 
DISAFFIRMANCE, 

of  contract  by  minor,  39. 
DIS£AS£; 

warranty  as  to.    (See  Warranty.) 
DISTANCE, 

measured  from  place  designated  in  a  straight  line  on  the  map,  474. 
DOCK  WARRANTS.     (See  Documents  of  Title.) 

DOCUMENTS  OF  TITLE.    (See  Bill  of  Lading;  Delivery  Order;  Dock 
Warrants;  Warrant.) 
delivery  by  transfer  of,  688,  793. 
wharfinger's  certificates  not,  761. 
defined  by  4th  section  of  Factors'  Act,  1642,  794. 
include  ladia  warrants,  dock  warrants,  warehousemen's  ceKificates  or  war<- 

rants,  as  well  as  bills  of  lading,  794. 
powers  of  agents  intrusted  with  documents  of  titie  under  the  Factors'  Acts, 

16-18,  796-797.  (See  Factors'  Acts.) 
where  a  document  of  title  is  transferred  to  any  person  as  a  vendee  or  owner, 
and  by  liim  transferred  to  a  bond  fidt  holder  for  value,  the  effect  of  such 
last  transfer  is,  under  the  Factors'  Act,  1877,  s.  5,  the  same  for  defeating 
the  vendor's  lien  or  right  of  stoppage  as  that  of  a  bill  of  lading  for  defeat- 
ing the  vendor's  right  of  stoppage,  797. 
remarks  on  the  different  constructions  put  on  these  instruments  by  courts  and 

lawgivers  previous  to  Factors'  Act,  1877,  808  ei  seq* 
igMure  as  to  effect  of  usage,  as  between  vendor  and  vendee,  in  divesting  ven- 
dor's lien,  812. 
60 
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DRUNKARD, 

has  no  oapaeity  to  contraet  in  general  when  in  a  state  of  complete  intozica- 

tion,  29. 
liable  for  necessaries  supplied  to  him  when  in  sacfa  conditiont  29. 
when  contract  of,  implied,  39. 
contracts  of,  voidable,  not  void,  29. 
and  may  be  ratified  when  sober,  40. 
eren  when  intoxication  Tolantary,  contract  May  be  set  aside,  40. 

EARNEST, 

origin  and  use,  161. 

distinct  from  part  payment,  156. 

will,  without  part  payment,  bind  the  bargain,  156. 

must  be  of  some  value,  156. 

something  must  be  actually  given,  157. 

civil  law  as  to  earnest,  158. 

two  kinds  under  civil  law,  158. 
under  French  Code,  160. 

subject  of  earnest  has  given  rise  to  but  little  discussion  in  America,  160. 

deposit  of  money  in  third  person's  liands  as  a  *' forfeiture  "  held  not  giving 
something  in  earnest,  161. 

so  of  a  checiL  deposited  with  third  person,  161.  • 

whether  earnest  has  any  effect  in  sitering  the  property  in  tibe  goods,  281. 

true  legal  effect  of  earnest  simply  to  afford  conclusive  evidenoe  that  bargain 
was  actually  completed,  with  mutual  intention  that  it  riiould  be  bindii^  od 
both,  283. 
ELECTION, 

to  appropriate  goods  to  contract,  295-S05. 

to  rescind  contract  on  ground  of  fraud,  372.    (See  Fraud.) 
ELEVATOR.    (See  Grain  Elevator  Cases.) 
EMBLEMENTS.    (See  GROwiKe  Crops.) 
ENEMY, 

sale  to  alien  enemy  void,  467, 
ENGROSSING, 

meaning  of,  469. 
ENTIRE  CONTRACT, 

where  contract  is  entire,  buyer  may  reject  partial  performance^  and  rescind 
in  iotOf  355. 

effect  of  acceptance  of  such  partial  performance,  855. 

buyer  may  rescind,  where  contract  is  entire,  for  an  insufficiency,  355. 

in  such  entire  sale,  failure  of  consideration  as  to  part  only  does  not  aathorixe 
a  partial  rescission,  357, 

purchase  of  several  articles  at  same  time,  with  a  fixed  price  for  enc^,  does  not 
constitute  one  entire  sale,  857. 

a  right  of  rescission  may  exist  as  to  each  artiele,  3^7.    (See  Avctxok*) 
ERROR.    (See  Mistakb.) 
ESTOPPEL,  725,  735. 
EVICTION. 

what,  under  civil  law,  340. 

what,  under  common  law,  574. 

warranty  against  in  civil  law,  588. 

warranty  against  under  French  Code,  563* 
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EVIDENCE, 

parol  evidence  to  affect  -vrritten  note  under  statute  of  frauds,  168. 

general  rules  of  common  law  not  changed  by  the  statute,  163. 

at  common  law,  parties  might  put  contract  in  writing,  or  refer  to  existing 
writing,  and  would  be  bound  without  signature,  163. 

not  allowed  to  vary  the  writing  by  parol,  163. 

nor  add  to  it,  163. 

bat  might  make  contract  partly  in  writing,  163. 

whatever  is  agreed  on  in  writing  cannot  be  proved  otherwise  than  by  pro- 
ducing the  writing,  163. 

writing  forming,  admission  by  one  party  must  be  distinguished  from  the 
writing  which  forms  the  contract  of  both,  164. 

statute  of  frauds  not  intended  to  apply  to  cases  of  written  contract,  165. 

but  to  a  written  note  of  antecedent  parol  contract,  165. 

parol  evidence  admissible  to  show  Uiat  writing  produced  is  not  a  record 
of  any  contract  at  all,  166. 

or  that  the  note  does  not  contain  the  whole  bargain,  166. 
or  that  a  price  was  fixed,  and  is  not  mentioned  in  the  note,  166. 
or  that  it  was  agreed  that  the  merchandise  should  be  in  good  con- 
dition, 166. 

and  plaintiff  cannot  offer  evidence  to  supplement  an  imperfect  note,  166. 

not  admissible  to  connect  separate  papers,  166. 

but  admissible  to  show  that  they  both  apply  to  the  subject-matter  of  the 
pending  suit,  200. 

this  equally  true  of  one  paper,  200. 

if  only  one  paper  be  duly  signed,  no  other  unsigned  paper  can  be  con- 
sidered, unless  it  be  in  some  way  referred  to  in  the  signed  one,  200. 

other  rules,  200. 

but  admissible  to  identify  subject-matter  of  bargain,  167. 

and  to  show  the  circumstances  and  situation  of  the  parties,  explain  the 
language,  or  show  the  date,  167. 

also  to  show  alterations  assented  to  by  the  other  party,  167. 

admissible  to  show  meaning  of  words  according  to  tra^e  usage,  167. 
that  writing  was  only  to  take  effect  conditionally,  167. 
or  to  explain  latent  ambiguity,  168. 
as  to  particular  commercial  usages,  168. 

admissible  at  common  law  to  show  subsequent  agreement  to  alter  or  annul 
the  written  contract,  168. 

but  not  so  admissible  under  the  statute  of  frauds,  168. 

admissible  to  show  that  purchaser  ordered  changes  and  additions  to  an 
article  manufactured  for  him,  169. 

not  admissible  to  influence  damages  by  showing  that  a  higher  than  mar- 
ket price  was  fixed,  and  the  cause  of  its  being  so  fixed,  169. 

admissible  to  show  substituted  mode  of  performing,  when  that  perform- 
ance is  complete,  169. 

e.  g.  delivery  by  an  altered  route,  169. 

of  arrangement  between  parties  to  postpone  delivery,  when  admissible  as 
being  a  voluntary  forbearance,  and  not  a  substituted  contract,  170-172. 

whether  admissible  to  show  consent  to  abandon  contract,  173. 

in  equity,  parol  evidence  admissible  of  rescission  of  contract  within  stat- 
ute of  frauds,  1 73. 

admissible  to  fix  principal  with  responsibility  where  note  is  signed  by 
agent  in  his  own  name,  173,  188-193. 
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but  not  to  release  the  agent,  1 73. 

admissible  to  show  that  agent's  name  was  inserted  by  mistake  instead  of 

principal's,  178. 
not  admissible  to  connect  separate  written  documents  where  no  internal 

evidence  to  connect  them,  1 74,  200. 
but  where  the  reference  is  ambiguous,  parol  evidence  is  admissible  to 

prove  that  a  document  is  referred  to  and  to  identify  it,  1 74. 
bought  and  sold  notes,  mistake  in,  parol  evidence  to  prove  omission  of 

goods  admissible,  167.    (See  Bought  and  Sold  Notes.) 
admissible  to  prove  acceptance  by  plaintiff  of  proposal  signed  by  the  de- 

fendant,  under  the  statute  of  frauds,  198. 
or  to  prove  signature  affixed  alio  intuitu  than  in  recognition  of  contract, 

qucere,  206. 
or  to  disprove  agency  of  auctioneer  for  purchaser  at  public  sale,  216. 
or  usage  of  trade  to  qualify  an  express  warranty  not  admissible,  610. 
not  admissible  to  prove  fraudulent  representation  that  a  third  person  is  a 

solvent  buyer,  376. 
and  a  representation  by  a  partner  of  the  credit  of  his  firm  is  governed  by 

this  rule,  376. 
inadmissible  to  prove  a  warranty,  or  extend  its  terms,  where  sale  is  in 

writing,  670. 
where  a  written  warranty  was  only  to  age  and  soundness  of  a  horse,  oral 

statements  as  to  "  docility  "  held  not  admissible,  609. 
rule  excluding  oral  evidence  does  not  apply  to  an  informal  bill  of  parcels, 

609. 
mere  receipt  of  price,  containing  no  allusion  to  a  warranty,  does  not  pre- 
vent vendee  from  proving  one,  610. 
such  memoranda  not  considered  contracts  so  as  to  exclude  any  oral  terms 

or  conditions  of  the  real  contract,  611. 
evidence  of  an  understanding  among  dealers,  when  not  admissible,  622. 
in  sales  by  sample,  evidence  of  a  usage  to  sell  such  goods  in  that  manner 

is  a^ays  competent  evidence,  626. 
authority  of  agent  to  warrant  in  such  sales,  626. 
though,  if  a  written  contract  of  sale  be  silent  on  subject  of  sale  by  sample, 

it  cannot  be  ordinarily  shown  by  parol  that  it  was  so  made,  626. 
when  such  evidence  is  admissible,  627. 
but  admissible  to  prove  the  facts  and  circumstances  in  order  to  determine 

what  was  a  reasonable  time  for  delivery,  where  no  time  is  fixed  in  the 

writing,  687. 
admissible  (in  America)  to  show  usage  to  deliver  in  sacks  grain  sold  by 

the  bushel,  649. 
inadmissible  in  New  York  to  prove  a  usage  for  the  vendor  of  sheep  to 

shear  them  and  appropriate  the  wool  before  delivery,  648. 
inadmissible  to  show,  by  way  of  enhancing  damages,  that  an  extra  price 

was  fixed  in  the  written  contract  because  of  the  promise  of  prompt 

delivery,  834. 
payment  by  note  or  bill,  evidence  in  some  states  admissible  to  overturn  pre- 
sumption of  intention  of  parties,  699. 
rule  of  evidence  as  to  other  states,  699,  700. 
to  deposit  money  in  post-office  in  a  letter  properly  addressed  to  creditor  is 

prima  facie  evidence  of  payment,  702. 
payment  on  Sunday,  rule  of,  705. 
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EXAMINATION, 

buyer's  right  to,  before  acceptance,  66S,  666. 
EXCHANGE, 

distinguished  from  sales,  7. 

same  rules  apply  as  in  sales,  7. 

an  exchange  of  liquor  for  goods  or  labor  is  a  "  sale  "  within  a  law  forbiding 
sales,  7. 

a  general  assumpsit  for  *' goods  sold  and  delivered ''  not  always  supported  by 
proof  of  a  mere  exchange,  7. 
EXECUTION, 

sales  on,  by  sheriff,  34. 

where  goods  wrongfully  sold  on,  84. 

of  public  sales  by  United  States  officers,  84. 

sale  of  property  of  defendant  in  execution,  where  judgment  on  which  based 
was  erroneous  and  voidable,  84. 

where  absolutely  void,  84. 

satisfaction  destroys  power  to  sell,  84. 
EXECUTORY  AND  EXECUTED  CONTRACTS, 

distinction  between,  287. 

both  valid,  237. 

where  dispute  arises  as  to  true  character  of  the  contract,  question  of  fact, 
287. 

courts  have  applied  certain  rules  of  contruction,  287,  238.  * 

when  specific  goods  to  which  bargain  is  to  attach  are  not  agreed  on,  it  is  clear 
that  parties  only  contemplate  an  executory  agreement,  238. 

1.  A  sale  is  to  be  considered  executed  or  executory  according  to  the  real 
intention  of  the  parties,  as  manifested  by  their  language  and  the  sur- 
rounding circumstances,  239. 

2.  If  the  actual  intention  cannot  be  determined  as  a  fact,  the  law  gen- 
erally presumes  the  sale  to  be  an  actual  present  sale  when  exact  thing 
is  specified,  designated,  agreed  on,  and  is  ready  for  immediate  delivery, 
239. 

3.  If  this  has  not  been  done,  the  sale  is  executory,  239. 
distinction  between  contracts  executed  or  executory,  237. 
according  to  real  intention  of  the  parties,  289. 

EXPRESS  WARRANTIES,  608.     (See  Warranty.) 
"  EX  QUAY  OR  WAREHOUSE," 

in  such  contract  of  sale,  an  implied  condition  that  the  vendor  shall  give  no- 
tice to  the  purchaser  of  place  of  storage,  635. 

FACT, 

mistake  as  to,  850. 
FACTORS'  ACTS, 

the  several  statutes,  1 7-21,  35,  760. 

have  been  passed  in  many  American  states,  85. 

for  security  of  persons  dealing  with  factors,  758. 

agent  intrusted  with,  and  in  possession  of,  goods  under,  17-21. 

apply  only  to  person  usually  employed  in  selling,  not  to  a  wharfinger,  17. 

apply  only  to  mercantile  transactions,  not  to  sales  of  furniture,  etc.,  in  pos- 
session of  a  tenant  or  bailee,  17-21. 

some  general  considerations  in  America  apply  to  all : 

1.  The  person  so  attempting  to  sell  under  a  statute  power  must  be  really 
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FACTORS'  ACTS  —  CanHnued. 

and  truly  a  factor,  consignee,  or  other  agent   intrusted  with  the  poe- 

session  by  the  owner  for  the  purpose  of  sale,  35. 

the  authorities  inclined  to  construe  these  words  somewhat  strictly,  S5. 

2.  He  must  have  the  actual  possession  of  the  goods,  or  the  documentary 
evidence  of  title,  35. 

3.  If  the  act  merely  authorizes  the  factor  to  $ell^  he  cannot  validly  pledge 
the  goods  for  his  own  debts  even  to  a  Ixm&fide  pledgee,  86. 

4.  These  acts  do  not  generally  authorize  the  factor  to  transfer  the  goods 
in  payment  of  his  own  preexisting  debt,  86. 

position  of  innocent  purchaser,  ZS, 

5.  They  may  sell  on  credit,  and  pass  a  good  title,  in  the  absence  of  any 
instructions  or  usage  to  the  contrary,  86. 

6.  Question  arising  where  a  factor  bond  fide  sells  goods  in  his  possession 
with  actual  delivery,  when  principal  had  previously  sold  them  to  an- 
other, but  had  made  no  delivery,  or  given  any  order  on  or  notice  to 
his  factor,  86. 

FAILURE  OF  CONSIDERATION, 

arising  out  of  an  innocent  misrepresention  of  law  or  fact,  851,  852. 

failure  to  comply  with  entire  contract,  354. 

after  warranty,  854. 

money  paid  for  shares  in  a  projected,  but  never  formed,  stock  company,  854. 

01  invalid  notes  or  securities,  854. 

but  none  when  buyer  has  received  what  he  really  intended  to  buy,  even  if 

worthless,  854,  857. 
partial  failure,  right  to  rescind  depends  on  question  whether  the  contract  is 

entire  or  divisible,  854. 
no  rescission  allowed  where  partial  performance  is  accepted,  855. 
where  consideration  is  not  divisible,  855,  857. 
what  constitutes  such  entire  sale,  857. 
a  sale  of  what  does  not  exists  either  in  law  or  fact,  is  no  consideration  for  a 

promise  to  pay  for  it,  856; 
when  article  sold  is  taken  from  vendee  by  his  vendor's  creditors,  note  given 

in  payment  by  vendee  for  the  price  is  no  longer  binding,  857. 
or  if  retaken  by  vendor  himself  under  some  reserved  right  so  to  do^  357. 
vendee  not  bound  to  accept  a  part  of  consideration  only,  857. 
FAULTS, 

sale  <<  taken  with  all  faults,"  407. 
FEMALE  COVERT.    (See  Husband  and  Wife.) 
FITNESS  FOR  A  PARTICULAR  USE,  626. 
made  known  to  seller,  626. 
what  the  implied  warranty  covers,  627. 
cases  and  examples,  627,  628. 
FIXTURES, 

sale  of  a  chattel  to  be  affixed  to  a  freehold  is  not  a  contract  for  the  sale  of 

goods,  98,  118. 
nor  is  a  sale  of  tenant's  fixtures,  105. 
a  sale  of  these  to  be  severed  and  carried  away  is  a  sale  of  personal  property, 

118. 
sale  of  the  millstones,  etc.,  in  a  gristmill,  119. 
cases  between  lessor  and  lessee,  119. 
same  rule  applies  to  buildings  temporarily  placed  on  another's  land  by  his 

previous  consent,  119. 
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FIXTURES  —  Continued. 

effect  of  an  absolute  deed  upon,  119. 

when  separately  aiaigned,  penonal  chattels  within  definition  of  Bills  of  Sale 

Act,  417. 
not  separately  assigned  when  land  passes  by  same  instrument,  417. 
F.  O.  B.  (free  on  board), 

meaning  and  effect  of  words,  SOS. 

as  rebutting  presamption  of  vendor's  intention  to  preserve  theyvs  disponendif 

827. 
vendor's  lien  not  lost  by  delivering  goods  1  o.  b.  a  vessel  if  he  take  receipt  in 
his  own  name,  772L 
FOOD.    (See  Pbovisiovs.) 

statutory  misdemeanor  in  England  to  give  fake  warranty  OA  sale  of,  60& 
FOREIGN    CONTRACT   OF  SALE, 

governed  in  England  by  statute  of  frauds,  106,  note  1. 
when  illegal,  if  smuggling,  467. 
FORESTALLING,  469. 
FORTHWITH.     (See  Time.) 
FRAUD.    (See  Statute  of  Feaui>8.> 

renders  all  contracts  voidable  ab  initio ^  S60. 
BO  real  assent  where  frand  and  deception  have  been  used,  S60« 
Irand  not  easy  to  define,  S60. 
elements  that  must  of  a  necessity  exist,  S61. 
means  used  must  be  successful  in  deceiving,  861. 

can  be  no  fraud  where  other  party  knows  the  truth  and  sees  throngh  the  arti- 
fices, 861. 
Baud  enim  deeipitwr  qtU  scit  ae  deeipi,  861. 
the  fraud  must  be  an  inducement  to  contract,  861. 
can  be  no  fraud  without  a  dishonest  intention,  861. 
must  be  a  damage  to  party  deceived,  861. 
mistaken  belief  as  to  facts  created  by  fraudulent  means,  861, 
mere  silence  where  it  is  a  duty  to  speak,  861. 
non-disclosure  of  a  material  fact,  862. 
where  article  is  open  to  inspection  of  purchaser,  the  common  law  does  not 

permit  him  to  complain  of  defects  not  pointed  out  to  him,  862. 
the  rules  are  c€Ufeat  emptor  and  simplex  commendati»  nan  obligate  862. 
«<  dealers  talk/'  862. 

in  America  has  been  carried  very  far,  862. 
man  may  make  himself  liable  in  tort  for  fraud  or  deceit  to  a  stranger,  how,  868. 
but  as  to  such  stranger  it  must  appear  that  injury  resulted  from  his  acting 
upon  defendant's  (also  representation,  made  with  direct  intent  that  he  should 
so  act,  368. 
principles  by  which  the  limits  of  responsibility  for  a  false  representation  are 
to  be  ascertained,  868. 

1.  Every  man  held  responsible  for  consequences  of  a  false  representa- 
tion made  by  him  to  another,  upon  which  the  other  acts,  and  is  thereby 
caused  to  suffer  damage,  868« 

2.  Provided  it  appear  that  such  false  representation  waa  made  with  the 
intent  that  it  should  be  acted  upon,  868. 

8.  Injury  must  be  the  immediate  and  not  the  remote  consequence  of  such 
representation,  863. 
leading  ease  of  Laagridge  v.  Levy,  868. 
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other  examples,  864. 

but  no  action  growing  out  of  the  contract  can  be  maintained  in  such  cases, 
864. 

case  showing  distinction,  864. 

when  and  when  not  held  to  appljr,  865. 

rule  in  New  York,  865. 
Fraud  on  the  Vendor, 

does  title  pass,  rule  as  to,  866. 

contract  voidable,  not  void,  866,  880. 

but  if  vendee  transfers  goods  to  an  innocent  third  person  for  valuable  con- 
sideration, the  rights  of  the  original  vendor  will  be  subordinate,  866,  44S. 

reasons  for  this  rule  not  entirely  satisfactory,  446. 

statutory  exception,  866. 

review  of  the  cases,  867. 

early  cases  not  in  accord  with  the  present  rule,  867. 

examples  and  cases,  867,  868,  869,  870,  871. 

purchase  with  fraudulent  intent  not  to  pay  therefor,  its  suppression,  870,  448. 

is  a  legal  fraud,  and  may  be  inferred  from  conduct  and  circumstances  of  the 
vendee,  448. 

Pennsylvania  and  a  few  other  courts  hold  that  even  a  positive  intention  not 
to  pay,  unaccompanied  by  any  *'  artifice  intended  and  fitted  to  deceive," 
will  not  avoid  a  sale,  443. 

fraud  only  gives  a  right  to  rescind,  871. 

property  passes  in  the  subject-matter,  871. 

rules  found  by  the  decision  of  Clough  v.  The  London  and  North  Western 
Railway  Company,  872. 

1.  Property  passed  by  contract  which  was  voidable,  not  void,  872. 

2.  Vendor  had  right  to  his  election  after  discovering  the  fraud,  878. 
8.  Vendor  may  keep  the  question  open,  how,  and  how  long,  878. 

4.  Election,  how  made,  878. 

5.  Not  bound  to  tender  return  of  the  money,  and  acceptance,  when,  373. 
judgment  of  court  not  necessary  to  efiect  avoidance  of  contract  when  the  de- 
ceived party  repudiates  it,  878. 

examples,  878  et  seq. 

where  title  of  innocent  transferee  good  against  original  vendor,  375. 

rule  also  applies  to  pledgees,  875. 

when  one  of  two  innocent  parties  must  suffer  from  the  fraud  of  the  third,  the 

loss  should  fall  on  the  one  who  enabled  the  third  party  to  commit  the  fraud, 

875. 
it  is  fraud  on  vendor  to  prevent  other  persons  from  bidding  at  an  auction 

sale,  376,  444. 
although  combinations  to  chill  the  sale  are  unlawful,  444. 
yet  associations  of  persons,  enabling  one  to  buy  for  all,  for  the  purposes  of 

division,  are  legal,  444. 
where  fraud  consists  in  defendant's  inducing  him,  by  false  representations,  to 

sell  goods  to  an  insolvent  third  person,  876. 
where  purchasers  are  secret  agents,  876. 
when  affected  by  means  of  assurances,  876. 
Lord  Tenterden's  Act  and  its  construction,  876,  877. 
effect  of  concealment,  877. 
courts  of  equity  hold  a  purchaser  not  bound  to  acquaint  the  vendor  with  any 

latent  advantage  in  the  estate,  377. 
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at  common  law,  3 78,  S79. 

in  America,  879,  442  et  seq. 

false  and  fraudulent  representations  as  to  his  own  solvency  and  means  of  pay- 
ment, 379. 

if  he  fraudulently  misstates  material  facts,  the  sale  is  voidable,  442. 

that  his  property  is  unincumbered,  442. 

as  to  his  identity,  connection  with  particular  firm,  and  the  like,  using  an- 
other's name,  374,  442. 

false  statement  as  to  his  age,  if  he  afterwards  successfully  refuses  to  pay  on 
the  ground  of  infancy,  442. 

as  to  give  stolen  property  in  exchange  sale,  442. 

to  say  that  he  has  just  bought  other  similar  goods  at  a  certain  price,  442. 

what  does  not  amount  to  a  legal  fraud,  442,  443. 

estimates  of  value,  judgment  opinions  are  not,  442. 

estimates  may  be  so  couched  as  to  amount  to  a  fraud,  442. 

but  to  say  he  is  out  of  debt  is,  442. 

jury  to  judge  in  what  sense  actually  made,  442. 

mere  non-disclosure  of  insolvency  is  not  a  legal  fraud,  443. 

nor  is  it  ordinarily  so  for  buyer  not  to  inform  him  of  certain  facts  which,  if 
known,  would  greatly  enhance  the  price,  444. 

but  no  arti6ce  must  be  used,  or  anything  said  to  mislead,  444. 

where  there  has  been  a  fraud,  vendor  may  ratify  or  avoid,  444. 

if  vendor  commences  an  action  for  price  of  goods  with  full  knowledge  of  the 
fraud,  he  ordinarily  thereby  ratifies  the  sale,  444. 

vendor  cannot,  on  account  of  fraud,  properly  sue  for  the  price  before  the 
agreed  time  of  credit  has  expired,  445. 

but  contra  in  New  York  and  some  other  states,  445. 

commencing  an  action  for  deceit  may  be  sufficient  proof  of  an  affirmance, 
445. 

so  of  taking  security  for  price,  445. 

and  of  proving  a  claim  for  the  price  against  the  vendee  in  bankruptcy,  446. 

once  duly  affirmed,  a  vendor  cannot  avoid,  445. 

once  duly  avoided,  he  cannot  affirm,  445. 

as  to  avoidance,  445. 

may  retake  goods,  using  no  unnecessary  force  for  that  purpose,  445. 

right  of  rescission  does  not  vest  in  vendor's  creditors,  nor  his  assignee  or  sec- 
ond vendee,  445. 

if  vendor  rescinds,  he  must  first  return  anything  of  value  he  has  received  from 
the  vendee,  445. 

as  the  note  of  some  third  person,  445. 

sub-vendee's  rights  against  the  original  vendor,  446. 

reasons  for  such  rights,  446. 

important  cases,  446. 

distinction  between  a  sale  based  upon  fraudulent  representations  by  the  buyer 
as  to  his  means  of  payment,  and  a  similar  sale  founded  upon  his  misrepre- 
sentations as  to  his  identity,  has  caused  a  different  rule  to  be  applied  in 
some  cases,  447. 

rule  as  to  second  purchasers  does  not  apply  where  vendee  has  wrongfully 
obtained  possession  of  the  goods,  for  there  must  be  a  delivery  by  the  ven- 
dor, 447. 

as  to  who  are  *'  purchasers,"  attaching  creditors  of  fraudulent  vendee  are 
not,  447. 
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FRAUD  —  Fkaud  on  the  Vendor — Continued. 
nor  is  an  assignee  in  insolvency,  447. 

as  to  other  instances  of  who  are  or  are  not  hon&fide  purchasers,  447. 
On  the  Buyer. 

where  buyer  has  been  imposed  on  by  fraud  of  his  vendor,  he  has  a  right  to 

repudiate  the  contract,  380. 
may  refuse  to  accept  goods  if  he  discovers  the  fraud  before  delivery,  880. 
or  may  return  them,  S80. 
if  he  has  paid  the  price,  may  recover  it  back  on  offering  to  return  the  goods 

in  the  same  state  as  received,  880. 
if  condition  of  the  goods  be  changed,  even  though  before  knowledge  of  the 

fraud,  he  cannot  rescind,  880. 
contract  is  voidable,  not  void,  880. 
how  his  election  may  be  determined,  880. 
mere  delay  will  not,  unless,  while  deliberating,  the  posiUon  of  the  vendor  has 

been  altered,  381. 
principles  illustrated,  881. 
rules  deduced,  882. 
rules  defining  what  would  enable  purchaser  to  avoid  sale  were  long  in  doubt, 

882. 
as  to  representations  made  bond^de  with  a  belief  in  their  truth,  888,  886. 
as  to  question  of  motive,  888. 
Gornfoot  v.  Fowke,  883. 
the  fraud  which  vitiates  a  contract  does  not  in  all  cases  necessarily  imply 

moral  turpitude,  385. 
to  support  an  action  for  false  representation,  the  representation  must  not  only 

have  been  false  in  fact,  but  must  also  have  been  made  fraudulently,  888. 
no  action  is  maintainable  for  a  mere  statement,  unless  false  to  the  knowledge 

of  the  one  who  makes  it,  888. 
if  a  person  takes  upon  himself  to  make  assertions  as  to  which  he  is  ignorant 
whether  they  are  true  or  not,  he  must  be  held  as  responsible  as  if  he  had 
asserted  what  he  knew  to  be  untrue,  888  et  seq.,  448. 
but  reason  to  believe  that  statements  are  untrue  is  not  equivalent  to  a  belief 

or  knowledge  that  they  are  so,  448. 
five  circumstances  must  concur  in  order  to  support  an  action  of  deceit,  890. 
as  to  right  to  rescind  in  equity,  on  account  of  fraud,  890^. 
much  broader  than  at  common  law,  890. 
the  grounds  of  this  doctrine,  890. 
effect  of  Judicature  Acts,  891. 
liability  of  principal  for  fraud  of  agent,  888,  891. 

where  false  representations  made  by  innocent  agents,  891,  450,  451. 
American  cases  are  quite  harmonious  that  if  the  principal  is  honest  but 
the  agent  not,  or  the  principal  is  dishonest  but  the  agent  not,  the  vendee 
may  still  rescind,  return  the  property,  and  refuse  to  pay,  or,  if  paid,  re- 
cover back  the  price  from  the  principal,  451. 
where  made  by  guilty  agent  in  the  course  of  his  master's  business,  and 

for  his  benefit,  892. 
principles  where  buyer  has  been  defirauded  by  agent  of  vendor  laid  down 

and  considered,  896,  897. 
action  of  deceit  may  be  maintained  against  principal  where  agent's  fraud 
is  committed  within  scope  of  his  authority,  and  the  principal  is  bene- 
fited  by  it,  896. 
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and  that  whether  principal  be  corporation  or  individual ,  397. 

shareholder  cannot  maintain  an  action  of  deceit  against  a  company  while 
he  remains  a  member  of  it,  897. 

liability  of  directors  of  a  company  for  fravdalent  statements  contained  in 
prospectus,  899. 

shareholders  defrauded  by  prospectus,  402. 

Companies  Act,  1867,  s.  88,  402. 
yarious  fraudulent  devices  to  cheat  bayer,  403. 
auctioneer's  responsibility,  408. 
auctioneer  responsible  for  fraud  on  buyer  where  principal  not  named,  402. 

(See  Auction  and  Auctioneer.) 
puffers  at  auction  sales,  406. 

false  statements  about  ownership  of  horses  and  reasons  for  selling  them,  407. 
exaggerating  receipts  of  a  public  house,  407. 

sale  with  *'  all  faults"  where  means  are  used  to  conceal  defects,  407,  408. 
defects  concealed  where  buyer  neglects  to  inspect,  408. 
in  sale  of  pictures,  408. 

usage  may  impose  duty  on  vendor  to  declare  defects,  409. 
passive  acquiescence  in  buyer's  self-deception,  even  if  known  to  vendor,  is  not 

fraud,  if  vendor  has  done  nothing  to  mislead,  410. 
vendor  cannot  recover  from  buyer,  where  he  has  colluded  with  buyer  to  de- 
fraud a  third  person,  410. 
defects  known  to  seller,  but  not  disclosed  to  purchaser,  411. 
what  is  a  legal  fraud,  448. 

cannot  exist  with  moral  honesty,  448. 

honest  belief  a  defence,  448. 
fraudulent  intention  ordinarily  inferred,  448. 
falsehoods  must  relate  to  facts,  to  constitute  fraud,  448. 

as  selling  property  with  knowledge  that  it  has  no  real  existence,  448. 

or  that  he  does  not  own  it,  448. 

or  selling  a  note  with  knowledge  that  it  has  been  paid,  448. 
other  examples  of  a  like  kind,  448,  449. 
to  show  a  newspaper  with  false  quotations  of  stock,  449. 
as  to  how  much  the  vendor  has  been  offered  by  others,  not  legal  fraud,  449. 
«  dealer's  talk,"  449. 

decisions  have  been  pushed  very  far,  449. 
concealment  of  material  facts  may  be  sometimes  fraudulent,  449. 

as  hidden  diseases  in  animals  sold,  449. 
to  conceal  the  fact  that  an  article  is  not  really  what  it  purports  to  be,  449. 
other  instances,  450. 
expressions  of  untrue  opinions,  recommendations,  and  the  like,  though   in 

tended  to  deceive,  are  not  fraudulent  in  law,  450. 
in  auction  sales,  451. 

(See  Auction  and  Auctioneer.) 
where  there  has  been  a  sufficiently  legal  fraud,  the  buyer  has  a  choice  of 
remedies,  452. 

1.  To  wholly  rescind  and  promptly  return  the  property  and  refuse  to  pay, 
or,  if  he  has  paid,  recover  back  the  amount,  452. 

2.  Keep  the  property  and  set  up  fraud  in  reduction  of  price,  459. 
8.  Keep  the  property  and  sue  in  tort  for  the  fraud,  453. 

4.  Bring  a  bill  in  equity  to  set  aside  the  sale,  453. 
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FRAUD — Fraud  on  the  Buyer — Continued, 
if  he  rescinds,  must  do  so  wholly,  45S. 
if  the  buyer  has  had  in  any  form  the  proper  discount  made  on  account  of  the 

fraud,  he  cannot  claim  it  in  another  form,  458. 
the  English  rule  adopted  in  America,  416. 
fraudulent  preference,  440. 
while,  in  cases  of  fraud  on  yendor  or  on  vendee,  one  party  is  never  bound,  in 

frauds  on  creditors  both  are  always  bound,  454. 
the  title  so  far  passes  that  the  vendee  may  insure  as  his,  and  keep  insurance 

money  paid  on  the  loss,  454. 
although  a  sale  may  be  made  with  a  fraudulent  purpose,  the  grantee  may 

afterwards  purge  the  fraud,  455. 
such  act  makes  the  title  invulnerable,  455. 
as  to  voluntary  conveyances,  455. 
"constructive  fraud,"  what  is,  455. 

as  to  the  effect  of  continued  possession  of  the  vendor  after  an  absolute  sale, 
three  views  prevail  in  America,  456. 
On  Creditors, 
what  constitutes  a  fraud  on  creditors,  454. 
must  be  an  intent  to  defraud,  454. 

voluntary  conveyances  void  as  to,  if  made  with  intent  to  defraud,  455. 
statute  of  Elizabeth,  412. 
sembief  protects  future  creditors,  412. 
Twyne's  case,  413. 

conveyance  fraudulent  or  not,  a  jury  question,  414,  455. 
continued  possession  by  vendor,  force  of,  415. 
notoriety  of  sale  rebuts  presumption  of  fraud,  415. 
mere  intention  to  defeat  the  execution  of  a  creditor  will  not  avoid  a  sale  as 

fraudulent,  415. 
not  a  fraud  to  mortgage  personal  property  for  money  actually  lent  to  mort- 
gagor, 415. 
the  rules  of  the  various  states,  456  e{  seq. 
as  to  who  are  creditors,  459. 
four  classes  of,  459,  460. 
consequences  of  the  fraud,  460. 

a  fraudulent  grantee,  previous  to  any  avoidance  of  his  title,  may  convey  a 
good  title  to  a  hon&fide  purchaser  for  value,  460. 
FRENCH   LAW.    (See  Civil  Law.) 
FRUCTUS  INDUSTRIALES.    (See  Growing  Crops.) 
FRUCTUS  NATURALES,    (See  Growing  Crops.) 
FUTURE  CONDITION, 
warranty  as  to,  612. 

(See  Warranty.) 
GAME, 

sale  of,  under  game  laws,  485. 
GAMING, 

sale  as  a  disguise  for,  486. 
GIFT, 

distinguished  from  a  sale,  7. 
mere  gift  requires  actual  delivery  to  complete  it,  7. 
not  only  in  gifts  inter  vivos,  but  also  causa  mortis^  7. 
when  in  possession  of  donee  no  delivery  necessary,  7. 
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GOODS,  WARES,  AND  IMERCHANDISE.    (See  Statute  of  Frauds.) 

what  are  they,  105. 

the  American  authorities  generally  adopt  a  broader  construction  than  the 
English,  118. 

choses  in  action,  shares,  &c.,  are  not,  105. 

but  otherwise  in  some  states,  118. 

does  not  apply  to  a  contract  to  dispose  of  an  interest  in  a  patent  before  let- 
ters patent  granted,  118. 

growing  crops  to  be  severed  before  property  passes,  are,  108,  119. 

fructus  industriaUs  are  within  the  17th  section  statute  of  frauds,  109,  120. 

what  crops  are  artificial  or  annual,  115,  120. 

a  sale  of  fixtures  to  be  severed  and  carried  away  is  a  sale  of  personal  prop- 
erty, 118. 

valid  sale  of  personal  property  may  be  made  by  real  owner,  and  a  perfect 
title  given,  although  goods  are  in  the  adverse  possession  of  another,  S6. 
GRAIN  ELEVATOR  CASES,  298. 

rights  of  parties  who  store  grain  in  elevators,  298. 

law  relating  thereto,  298. 

regulated  by  statute  in  some  states,  298. 

deposits  of  grain  in,  with  understanding  that  it  will  be  mingled  with  other 
similar  grain  of  other  parties,  5. 

most  modern  view  of  transaction  is  that  it  is  neither  a  sale  nor  exactly  an 
ordinary  bailment,  but  rather  a  creation  of  a  tenancy  in  common,  5. 
GROWING  CROPS, 

fructus  nalurales  SLudfructus  indtutriales,  distinguished,  109,  119,  120. 

when  natural  productions  are  an  interest  in  land  under  4th  section  of  statute 
of  frauds,  109,  119.  • 

efifect  of  severance  from  soil,  119. 

when  a  sale  of  personal  property,  119. 

as  to  artificial  or  annual  crops,  the  law  is  quite  clear  that  a  sale  thereof,  in 
whatever  state  of  maturity,  is  a  sale  of  personal  property,  110, 120. 

intermediate  class,  115. 

crops  not  yet  sown,  117. 

crops  mere  accessories  to  land,  117. 

when  within  definition  of  '*  personal  chattels  "  under  the  Bills  of  Sale  Acts, 
417. 

how  more  than  formal  possession  taken  of^  417. 

HIRE  AND  CONDITIONAL  SALES.    (See  Conditional  Sale;  Patmbmt 

BY  Instalments.) 
HORSES, 

sale  of,  in  market  overt.    (See  Market  Overt.) 

sale  of,  with  right  of  return,  injured  while  in  possession  of  buyer,  544. 

warranty  of  horse  by  servant,  572. 

doctrine  of  Brady  v,  Todd,  572,  578. 

general  rule,  578. 

unsoundness  in,  612. 

what  is  meant  by  **  soand,''  568. 

a  temporary  and  curable  injury  existing  at  time  of  sale,  not  necessarily  an 
unsoundness,  612. 

what  diseases  are,  568,  612. 
HOUR, 

up  to  which  a  vendor  can  make  a  valid  delivery,  689. 
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HOUSE,  PUBLIC, 

false  Btatementfl  exaggerating  receipts  of,  407. 
HUSBAND  AND  WIFE, 

wife,  her  capacity  to  contract,  — 

1.  At  common  law,  29. 
unable  to  contract,  29. 

no  separate  existence  daring  covertiire,  29. 

unable  even  to  contract  for  necessaries,  29. 

her  contract  void,  not  voidable,  29. 

and  incapable  of  ratification  after  coverture  had  ceased,  29. 

but  there  is  an  exception  to  this  disability  if  husband  is  civiliter  fnortuut, 

29. 
when  hnsband  alien  resident  abroad,  80. 
when  wife  is  sole  trader  in  city  of  London,  31. 

2.  By  statute. 

Property  Acts,  1870,  1874,  82. 

what  she  may  do  under  them,  82. 

Property  Acts,  1882,  82. 

may  hold  property  and  contract  M/eme  soU^  82. 

contract  i^eoting  acquired  property,  33. 

in  America,  40,  41. 

3.  In  equity. 

might  contract  so  as  to  bind  separate  estate  in  absence  of  a  restraint 
upon  anticipation,  33. 

IDENTITY  OF  KIND,  619.    (See  Wabbantt.) 
IDIOTS.    (See  Lunatics.)  ^ 

ILLEGALITY, 

at  common  law,  462. 

sale  void  when  entered  into  for  illegal  purpose,  462. 

when  unlawful  agreement  is  executory  only,  money  or  goods  may  be  re- 
covered, 463. 

illegality  available  in  defence  as  well  as  for  action,  463. 

whole  contract  void  if  part  of  consideration  illegal,  468. 

where  contract  separable,  illegality  of  one  part  does  not  vitiate  whole,  464. 

but  where  two  acceptances  are  given,  one  may  be  recovered  if  the  other 
suffices  to  exhaust  the  illegal  part  of  the  consideration,  464. 

a  lease  of  a  lecture  hall  held  not  binding  on  lessor,  when  he  had  learned  it 
was  to  be  used  for  delivery  of  lectures  attacking  Christianity,  497. 

sale  of  a  thing  innocent  in  itself  is  illegal  if  vendor  knows  that  it  is  bought 
with  the  intent  to  apply  it  to  an  illegal  purpose,  464,  497. 

no  distinction  on  this  point  between  malMm  prohibUtwi  and  malum  in  #e,  465. 

sale  to  a  prostitute,  465,  466,  467. 

an  alien  enemy,  with  knowledge  that  they  are  to  be  used  for  war  purposes, 
467,  498. 

of  liquors  to  be  used  illegally,  465. 

money  lent  to  pay  losses  on  illegal  stock  transactions,  466. 

gambling,  money  lent  for,  466. 

smuggling  contracts,  467,  468. 

sales  against  public  policy,  468. 

forestalling,  regrating,  engrossing,  469. 

sale  of  pension  illegal,  unless  given  exclusively  for  past  services,  472.  ( 
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contract  for  sale  of  public  office,  or  of  official  inflaence,  is  illegal,  470-472, 
497. 

80  selling  a  *'  recommendation  *'  for  a  priyate  contract,  supposed  to  be  a  dis- 
interested opinion,  498. 

sales  in  restraint  of  trade  void  where  party  is  restrained  generally,  478,  498. 

restraint  as  to  particular  place,  473. 

mode  of  measuring  the  space  in  such  contracts,  474. 

where  restraint  general  as  to  place,  contract  void,  475. 

but  existence  of  any  rule  now  doubtful,  475. 

restraint  as  to  time  unimportant,  476. 

court  will  not  inquire  into  the  adequacy  of  the  consideration  for  the  re- 
straint, 477. 

even  if  restraint  be  partial  and  for  good  consideration,  it  will  not  be  enforced 
if  unreasonable,  478. 

but  will  be  reduced  to  what  is  reasonable  by  the  court,  which  determines 
the  point  as  a  matter  of  law,  478. 

the  sale  in  these  cases  is  always  valid,  498. 

the  only  question  is,  whether  he  is  liable  to  the  vendee  for  violating  his  col- 
lateral agreement,  498. 

if  contract  is  good  when  made,  it  will  not  be  rendered  invalid  by  subsequent 
events,  479. 

if  trade  secret  subject-matter  of  contract,  restraint  may  be  unlimited  with  re- 
gard to  space,  479. 

sales  of  lawsuits,  champerty  and  maintenance,  479,  498. 

taking  an  interest  in  litigation  as  a  security  is  not  champertous,  480. 

wagers,  especially  on  elections,  are  illegal,  498. 

or  a  sale  which  amounts  to  an  indirect  wager,  498. 

this  true  where  price  is  made  to  depend  in  whole  or  in  part  upon  some  future 
contingent  event,  498. 

speculating  in  futures  are  illegal,  498. 

where  party  honestly  intended  a  sale,  effect  of,  499. 

a  mere  option  to  deliver  or  not,  on  part  of  seller,  does  not  of  itself  constitnte 
the  transaction  an  illegal  one,  499. 

neither  is  a  '*  straddle,"  499. 

sale  of  some  species  of  property  to  enable  vendee  to  violate  some  statute  law, 
499. 

vendor  must  have  participated  in,  and  intended  to  aid  in  carrying  out,  that  un- 
lawful use,  499. 

mere  knowledge  on  vendor's  part  will  not  suffice,  499. 

in  liquor  sales,  499. 

distinction  between  knowing  that  a  buyer  is  intending  to  put  the  property  to 
some  unlawful  use,  and  participating  in  that  unlawful  intent,  is  very  subtle, 
500. 

a  sale  made  **  for  the  express  purpose  "  of  enabling  buyer  to  violate  the  law, 
500. 

a  sale  "  in  a  manner  to  aid,"  500. 

packing  or  marking  an  article  so  as  to  deceive  officers  of  the  law,  500. 

in  sales  of  sardines  with  false  labels,  500. 

knowledge  is  essential,  500. 

a  "  reasonable  cause  to  believe,"  or  even  **  actual  belief,"  will  not  suffice,  500. 
Umdbb  Statute,  m  England,  480  et  seg. 
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prohibition  by  statute,  express  or  implied  from  tbe  imposition  of  a  penalty,  480. 

distinction  between  statutes  passed  for  rerenue  purposes,  and  others,  480. 

authorities  reviewed,  480  et  $eq. 

general  rules  as  to  the  distinction  deduced  from  the  cases,  484. 

statute  relative  to  printers,  484. 

to  sales  ot  butter,  484. 

to  sales  of  bricks,  485. 
East  India  Trade  Acts,  485. 
Weights  and  Measures  Acts,  485. 
Game  Laws,  485. 
Gaming  or  Wagering,  486. 
"  time  bargains,"  487. 
Tippling  Acts,  488. 
decisions  under  Tippling  Acts,  489. 
cattle  salesmen  in  London,  488. 
sales  of  offices,  488-492. 

contract  that  A.  shall  resign  with  intent  that  B.  shall  get  the  office,  void,  490. 
deputation  of  an  office  for  price,  **  out  of  the  profits,"  valid,  491. 
decisions  under  the  statutes  relative  to  sales  of  office,  491,  492. 
sale  of  goods  delivered  without  permit,  forbidden,  492. 
In  America,  501. 

sales  made  illegal  by  statute,  by  three  forms  of  enactment,  501. 

1.  Where  the  statute  positively  declares  the  sale  to  be  "  null  and  void." 

2.  Where  it  merely  prohibits  a  sale  and  affixes  a  penalty,  but  does  not 
expressly  say  it  shall  be  void. 

S.  Where  it  does  neither,  but  only  imposes  a  penalty  on  the  seller, 
the  latter  method  makes  the  sale  illegal  between  the  parties  as  well  as  the 

former,  501. 
sale  of  shingles  under  statute  dimensions,  501. 
unmeasured  wood  and  unweighed  coal,  501. 
grain  sold  by  bag  and  not  by  bushel,  501. 
sales  by  unlicensed  pedlers,  501. 
unsealed  weights  or  measures,  501. 
refreshments  for  voters  on  election  day,  502. 
other  instances,  501,  502. 
sales  on  Sunday  not  void  at  common  law,  492. 
but  made  so  by  statute,  492. 
decisions  under  the  statute,  493  et  seq, 
sales  on  Sunday  of  intoxicating  liquors,  494. 

sales  of  shares  in  joint-stock  banking  companies  under  Lecman's  Act,  494. 
sales  of  chaiuK^ables  and  anchors  not  tested  and  stamped,  prohibited,  494. 
sale  of  food  and  drugs  under  Adulteration  Act,  495. 
other  statutes  regulating  sales,  495. 
Sunday  sales  in  America,  502. 
history  of,  reviewed,  502. 
if  the  sale  is  wholly  executed  on  both  sides,  the  property  delivered,  and  the 

money  paid,  both  parties  are  bound,  502. 
the  law  leaves  both  parties  where  it  finds  them,  502. 
this,  reason  why,  if  debtor  makes  and  delivers  a  pledge  on  Sundajr  to  secure  a 

valid  preexisting  debt,  he  cannot  recover  the  pledge  without  paying  the 

debt,  502. 
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ILLEGALITY-  Continued. 

will  the  defendant's  bare  possession  prevail  against  the  plaintiff's  prior  pos- 
session and  proof  of  lawful  and  complete  ownership  ?  508. 
where  property  is  sold  and  delivered  on  Sunday,  but  not  paid  for,  the  vendor 

cannot  recover  the  price  on  the  Sunday  bargain^  503. 
some  courts  take  an  extreme  view  of  this,  503. 
some  maintain  that  the  Sunday  promise  is  only  voidable,  508. 
if  bargain  is  merely  negotiated  on  Sunday,  504. 
where  Sunday  sale  is  held  void,  effect,  504. 
general  principles  applying  to  all  illegal  sales,  504. 

1.  The  burden  is  on  the  party  who  alleges  the  illegality  to  prove  it,  504. 

2.  If  a  sale  is  valid  by  the  common  law,  it  is  presumed  to  be  valid  in 
every  other  state  where  the  common  law  prevails,  although  illegal  by 
statute  in  the  state  where  the  case  is  tried,  504. 

8.  If  the  sale  is  valid  by  the  law  of  the  state  where  it  is  completely  made 

and  finished,  it  will  be  held  valid  in  another  state  when  it  would  not 

be  if  made  in  the  latter  state,  504. 

ordinarily  the  sale  is  completed  in  the  state  where  the  vendor  lives,  and  where 

he  delivers  the  goods  to  a  common  carrier  duly  addressed  to  the  vendee  in 

in  another  state,  504. 

even  thou^rh  the  written  order  for  the  goods  comes  from  the  latter  by  mail 

from  his  own  state,  504. 
but  contra  where  goods  are  to  be  delivered  to  vendee  in  his  own  state,  504. 

4.  If  several  articles,  some  forbidden  and  some  not,  are  sold  at  one  time 
for  one  entire  price,  the  whole  sale  is  tainted,  and  no  recovery  can  be 
had  for  any  of  the  articles,  505. 

where  single  note  is  given  for  articles  of  separate  price,  505. 
general  observations,  505,  506. 

5.  If  a  sale  is  void  by  statute  when  made,  no  subsequent  repeal  of  the  stat- 

ute will  validate  the  contract  and  enable  the  vendor  to  recover,  and  a 
subsequent  promise  to  pay  after  such  repeal  is  inoperative;  there  is  no 
legal  consideration,  506. 
IMPLIED  WARRANTIES,  614.     (See  Warranty.) 
IMPOSSIBILITY  OF  PERFORMANCE,  558.    (See  Conditions.) 
disability  is  a  very  different  thing  from  impossibility,  553. 
absolute  and  inherent  impossibility,  in  its  true  sense,  is  always  an  excuse,  558. 
as  in  sale  of  specific  property  where  article  has  ceased  to  exist,  or  which  per- 
ishes or  is  destroyed  before  the  time  of  performance,  558. 
if  a  thing  is  possible,  in  itself  or  the  nature  of  things,  to  be  done,  a  positive 
contract  to  do  it  is  binding,  although  some  calamity  may  prevent  its  per- 
formance, 554. 
it  must  be  a  real  impossibility,  554. 

and  not  merely  a  very  great  inconvenience,  hardship,  or  impracticability,  554. 
examples  and  application  of  this  rule,  553,  554. 
IMPRACTICABLE  DELIVERY,  659.     (See  Dklivkry.) 
INCREASE   OF  PROPERTY, 

in  conditional  sales,  272. 
INDICIA  OF  PROPERTY.    (See  Documents  of  Title.) 

effect  of  sale  by  one  intrusted  with,  17. 
INFANT, 

rights  and  liabilities  on  contracts,  22  et  seq. 
liable  only  on  purchases  of  necessaries,  22,  86. 

61 
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INFANT  —  Continued. 

purchases  not  void,  but  yoidable,  22. 

what  are  necessaries  for  infants,  22. 

question  for  jury,  37. 

an  action  at  law  will  not  lie  against  an  infant  for  fraudulently  representing 

himself  of  full  acre,  22. 
equity,  however,  will  relieve,  22. 
as  to  false  representations  of  his  age,  S8. 
held  liable  for  non-necessaries  in  New  Hampshire,  S9. 
possible  effect  of  the  decision,  S9. 
if  a  minor  be  married,  he  is  liable  for  necessaries  sold  him  to  support  his 

wife  and  family,  25. 
may  buy  and  acquire  as  good  title  as  an  adult,  86. 
liable  to  pay  only  reasonable  value  for  his  necessaries,  87. 
what  questions  are  for  court  and  what  are  for  jury,  87. 
personal  wants  of  minor,  87. 
not  liable  on  purchases  for  business  purposes,  37. 
nor  for  money  borrowed  for  such  purposes,  87. 
wages  of  his  employees,  87. 
a  college  education,  37. 
attorney's  fees,  held  liable  for,  88. 
so  for  a  wedding  suit^  dental  services,  &c.,  88. 

as  to  purchases  on  credit,  when  he  has  ready  money,  held  not  liable,  38. 
may  show  necessary  articles,  not  a  necessity,  38. 
effect  of  emancipation  by  father,  88. 

on  plaintiff  rests  burden  of  proving  articles  necessaries,  89. 
he  may  ratify  his  purchases  after  becoming  of  age,  89. 
silent  ratification,  39. 
in  some  states  must  be  in  writing,  39. 
Infants'  Relief  Act,  1874,  27. 

previous  to  act,  ratiGcation  had  to  be  in  writing,  27. 
a  mere  acknowledgment  of  debt 'not  sufficient,  89. 
whether  he  knew  himself  to  be  not  originally  liable,  89. 
his  sales  may  be  avoided,  39. 
may  reclaim  property  wherever  he  can  find  it,  89. 
can  take  it  from  innocent  purchaser  of  his  vendee,  39. 
competent  to  purchase,  for  cash  or  on  credit,  a  supply  of  necessaries,  22. 
necessaries  for  minors  in  one  station  well  might  be  luxuries  to  others,  23. 
cannot  be  made  liable  on  his  trade  contracts,  25. 
false  statement  as  to  his  age,  if  he  afterwards  successfully  refuses  to  pay  on 

the  ground  of  infancy,  a  fraud,  442. 
IN  FUTURO, 

contract  to  sell  in,  8. 
INSOLVENCY, 

undisclosed  knowledge  of  vendee  of,  not  fraudulent  concealment,  870. 

mere  knowledge  by  vendee  that  he  is  insolvent  will  not  alone  avoid  the  sale, 

448. 
insolvent  buyer  has  no  right  to  rescind  a  sale,  and  return  goods  to  the  unpaid 

vendor,  for  the  purpose  of  preferring  the  latter  over  other  creditors,  440. 
or  may  refuse  to  take  possession,  so  as  to  give  vendor  an  opportunity  for 

stoppage  in  transitu^  447. 
on  buyer's  insolvency,  vendor  may  refuse  delivery  even  if  the  property  has 

passed,  and  the  sale  was  on  credit,  638,  634,  710. 
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INSOLVENCY—  CanUnued, 

but  vendor  cannot  rescind  the  contract  because  of  vendee's  insolvency,  710, 
715. 
but  seller  entitled  to  treat  a  notice  of  buyer's  insolvency  as  a  repudiation 

of  the  contract,  710. 
disclaimer  of  contract  by  trustee  after  part  performance,  759. 
he  may  refuse  further  deliveries  to  buyer's  assignee,  unless  paid  for  partial 

deliveries  made  before  the  bankruptcy,  710,  711. 
and  if  bill  received  in  payment  is  dishonored,  vendor  may  stop  delivery,  72S. 
bankrupt's  assignees  cannot  maintain  trover  against  unpaid  vendor  in  posses- 
sion, 721. 
vendor's  right  of  stoppage  in  transitu  arises  upon  buyer's,  778. 
meaning  of,  when  a  ground  of  stoppage  in  transitu,  184. 
when  must  occur  to  be  available  as  such  ground,  784. 
what  is  an  *<  insolvent  buyer,"  819. 
fact  of  insolvency,  and  not  the  act,  that  governs  in,  81 9. 
stoppage  in  transitu,  819. 
definitions  of  legal  insolvency,  820. 

(See  Stoppage  in  Transitu.) 
INSPECTION, 

where  goods  are  sold  by  description,  and  there  is  no  opportunity  of  inspec- 
tion, there  is  an  implied  warranty  they  shall  be  merchantable,  595. 
on  sale  by  sample,  buyer  may  reject  after  inspection  of  bulk,  588. 
if  defective  from  vendor*s  default,  no  inspection,  588. 
vendor  must  give  opportunity  of,  647. 

buyer  has  a  reasonable  time  after  a  receipt  to  inspect  goods,  666. 
buyer's  duty  to  notify  vendor,  666. 
INSTALMENTS,   PAYMENT  BY.     (See  Payment  by  Instalments.) 

delivery  by,  556.    (See  Successive  Deliveries.) 
INTENTION, 

not  to  pay  for  goods.     (See  Fraud.) 
INTERPRETATION  OF  WARRANTIES,  610.    (See  Warranty.) 

JURY, 

to  determine, 

whether  goods  sold  to  an  infant  are  necessaries,  28,  87. 
as  to  acceptance  by  buyer  under  statute  of  frauds,  128. 
ordinarily  a  question  of  fact  on  all  the  evidence,  152. 
if  signature  not  in  usual  place,  whether  intended  as  recognition  of  con- 
tract, 206. 
whether  it  was  intention  of  consignor  or  vendor  to  make  contract  as 

agent  of  vendee  so  as  to  deprive  himself  of  his  jus  disponendi,  8S8.- 
whether  sale  is  fraudulent  or  not,  338. 
as  to  meaning  of  '* shipment"  within  a  certain  time  where  there  is  trade 

usage  to  explain  the  condition,  527. 
whether  thing  delivered  is  what  was  really  intended  by  both  parties  to  be 
the  subject-matter  of  the  sale,  although  not  very  accurately  described, 
550. 
whether  warranty  was  intended  or  not,  565. 

(See  Respective  Subjkct-Matters.) 
JUS  DISPONENDI,  RESERVATION   OF  THE, 
preliminary  observations,  815. 
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JUS  DISPONENDI,  RESERVATION  OF  THE  —  CanHnued. 

what  indicates,  323. 

property  does  not  pass  when  vendor  shows  intention  of  reserving  it,  315. 

authorities  reviewed,  B15  et  seq. 

making  bill  of  lading  deliverable  to  order  of  consignor  decisive  to  show  inten- 
tion of  reserving  the  jus  disponendi,  322. 

it  is  a  question  of  fact  for  the  jury  what  was  the  intention  of  the  consignor, 
322. 

property  may  be  reserved  by  consignor  even  when  he  puts  goods  on  board  of 
consignee's  own  ship,  323. 

rules  deduced  from  the  authorities,  332. 

1.  Delivery  to  carrier  by  buyer's  orders,  for  delivery  to  buyer,  passes  the  prop- 

erty, 332. 

2.  Where  a  bill  of  lading  is  taken,  the  delivery  to  the  carrier  is  for  convey- 

ance to  the  person  named  in  the  bill,  and  not  to  the  vendee,  unless  he  be 
that  person,  333. 

3.  Making  a  bill  of  lading  deliverable  to  order  of  vendor  is  almost  decisive 

to  prevent  the  property  passing  to  vendee,  in  absence  of  rebutting  evi- 
dence, 333. 

4.  Where  there  is  evidence  to  rebut  the  presumption  arising  from  the  form 

of  the  bill  of  lading,  the  question  is  one  of  fact  for  the  jury,  333. 

5.  Effect  of  delivery  of  goods  even  on  purchaser's  own  vessel,  may  be  re- 

strained by  the  terms  of  the  bill  of  lading,  so  as  to  prevent  property  from 
passing,  333. 

6.  Where  bill  of  lading  is  enclosed  to  the  buyer,  together  with  a  bill  of  ex- 

change for  the  price  of  the  goods,  buyer  acquires  no  right  unless  he  ac- 
cepts the  bill  of  exchange,  334. 

and  vendor  may  exercise  his  jus  disponendi  by  selling  or  otherwise  dis- 
posing of  the  goods,  so  long  at  least  as  the  buyer  remains  in  default,  834. 

7.  Although  vendor  intends  transfer  of  property  to  be  conditional  on  buyer 

accepting  a  bill  of  exchange,  yet,  upon  posting  a  bill  of  lading  making 
the  goods  deliverable  to  the  buyer's  order,  the  property  vests  uncondi- 
tionally in  the  buyer,  and  does  not  revest  in  the  vendor  on  the  buyer 
refusing  to  accept  a  bill  of  exchange,  334. 

8.  When  the  vendor  deals  with  the  bill  of  lading  only,  to  secure  the  contract 

price,  the  property  vests  in  the  buyer  upon  payment  (or  tender)  by  him 
of  the  contract  price,  334. 

seller  may  preserve  his  title  by  consigning  goods  with  a  bill  of  lading  in  his 
own  favor  or  that  of  his  agents,  334. 

mere  delivery  to  carrier  does  not  in  such  case,  in  and  of  itself,  divest  the 
seller's  title,  334. 

inference  strong  that  it  is  not  so  intended,  but  inference  may  be  possibly  con- 
trolled, 334. 

how  bill  of  lading  regarded  in  such  cases,  834. 

a  shipment  of  ordered  goods,  *'  C.  O.  D.,"  the  buyer  to  pay  freight,  seems 
not  to  be  a  reservation  of  the  tide  in  the  vendor,  but  only  of  the  possession 
until  payment,  885. 

and  if  so,  the  seller  could  recover  the  price  by  action,  though  the  goods  never 
reached  the  buyer,  the  loss,  if  any,  being  on  him,  835. 

LADING.    (See  Bills  of  Lading.) 
LAND, 

interest  in,  governed  by  4th  section  of  statute  of  frauds,  106. 
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what  is  an  interest  in,  106. 

growing  crops,  when  an  interest  in  land  and  when  chattels,  109,  110. 

(See  Growing  Crops.) 
LATENT  DEFECTS.    (See  Warranty.) 
LAW.    (See  Lkx  Loci.) 

mistake  of,  as  distinguished  from  mistake  of  fact,  850. 
LEASE, 

distinguished  from  a  sale,  7. 

lease  of  property  with  privilege  of  purchase,  7. 

when  property  passes  in  such  transactions,  7. 

tendency  of  some  courts,  7. 

oral  evidence  sometimes  admitted  to  show  real  transaction,  although  the  so- 
called  lease  was  in  writing,  8. 

when  amounting  to  a  conditional  sale,  8. 
LETTER, 

contract  made  by.    (See  Assent;  Correspondence.) 

as  to  the  property  in,  and  its  contents,  51. 

of  inquiry,  not  rejection  of  offer,  49. 

must  be  actually  mailed  to  accept  offer,  49. 

assent  may  be  by,  49,  64,  65,  66,  69,  70,  71. 

once  mailed,  the  sender  not  accountable  for  delays  in  post-office,  49. 

an  offer  by,  is  continuing  till  it  reaches  the  correspondent,  49. 

letter  by  post,  if  used,  may  imply  a  request  or  authority  to  return  the  accept- 
ance in  the  same  way,  72. 

what  McCulloch  v.  Eagle  Ins.  Co.  actually  decided,  72. 

once  mailed,  closes  acceptance,  73. 

must  be  duly  addressed,  72. 

some  say,  even  if  not  received  by  other  party,  it  is  binding  nevertheless,  72. 

part  payment  by,  under  statute  of  frauds,  161. 
LEX  LOCI, 

in  illegal  sales,  504,  605. 

LIEN, 

lien  defined,  750,  773. 

the  term  **  lien  ''  imports  that  by  the  sale  the  title  to  property  sold  has  vested 

in  the  vendee,  773. 
a  right  of,  is  incident  to  the  contract  of  sale,  773. 
exists  so  long  as  goods  remain  in  vendor's  possession,  773. 
accepting  note  of  the  vendee  on  time,  does  not  deprive  vendor  of  this  right,  778* 

provided  he  has  note  ready  to  surrender  when  price  is  paid,  774. 
right  to  retain  possession,  if  buyer  become  insolvent,  774. 
it  extends  only  to  price,  not  to  rent,  charges,  etc.,  760. 
waiver  of  lien,  774.  ^ 

may  be  waived  when  contract  is  formed,  by  sale  on  credit,  751,  774. 
or  abandoned  afterwards,  by  delivery  without  payment,  761. 
a  sale  on  credit  implies  a  waiver  of  lien,  751. 
but  usage  may  control  this  implication,  752. 

and  parol  proof  of  such  usage  is  admissible  even  in  written  sales,  762. 
selling  on  credit  is  primd  facie  waiver  of,  774. 
although  such  purchaser  is  insolvent,  774. 
the  lien  revives  if  vendee  allows  goods  to  remain  in  vendor's  possession  until 

after  time  of  credit  expires,  772,  774. 
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any  agreement  inconsistent  with  right  of  lien  is  a  waiver  of  it,  774. 

effect  of  giving  a  receipted  bill  and  taking  note  for  price,  774. 

lien  waived  by  taking  bill  of  exchange  or  other  security  for  price,  752. 

delivery  to  divest  lien  not  the  same  as  that  to  satisfy  17th  section  of  statate 
of  frauds,  753. 

no  lien  where  goods  were  already  in  possession  of  buyer  at  time  of  sale,  758. 

lien  not  lost,  when  goods  are  in  possession  of  bailee  of  vendor,  till  the  former 
agree  to  become  bailee  of  buyer,  753,  754. 

delivery  to  common  carrier  for  conveyance  to  buyer  dirests  lien  when  carrier 
is  agent  of  buyer,  754. 

delivery  of  part,  when  delivery  of  whole,  754. 

always  a  question  of  intention,  754. 

in  absence  of  evidence,  delivery  of  a  part  operates  only  as  a  delivery  of  that 
part,  and  not  of  the  whole,  754. 

no  case  where  vendor  has  been  held  to  have  delivered  what  remains  in  his 
hands,  by  reason  of  a  previous  partial  delivery,  757. 

effect  of  marking  goods  or  packages,  etc.,  757. 

buyer  may  be  let  into  possession  as  bailee  of  vendor,  757. 

conditional  delivery,  753. 

delivery  by  transfer  of  documents  of  title,  758,  774. 

delivery  terminating  lien,  774. 

ordinarily  a  voluntary  and  unconditional  delivery  of  goods  is  a  waiver  of 
lien,  774. 

but  parties  may  contract  that  it  exist  notwithstanding  delivery,  774. 

effect  of  buyer's  insolvency  before  time  of  credit  has  expired,  774. 

in  delivery  of  part,  the  seller' d  lien  for  the  whole  price  attaches  to  part  unde- 
livered, 774. 

this  true  of  carrier's  lien,  774. 

transfer  of  documents  of  title,  774. 

such  transfer  title,  774. 

as  to  how  far  it  affects  lien,  775. 

(See  Stoppage  in  Transitu,  775.) 

in  some  states,  transfer  of  a  warehouse  operates  as  a  transfer  of  title,  775. 

if,  after  sale  and  giving  of  a  delivery  order  on  a  warehouseman,  the  buyer 
fails,  vendor  may,  before  actual  delivery,  rescind  the  order,  775. 

as  to  hondjide  purchasers,  775. 

Factors'  Acts,  758. 

Legal  Quays  in  London  Act,  762. 

Sufferance  Wharves  in  London  Act,  762. 

Bills  of  Lading  Act,  763. 

bills  of  lading,  their  nature  and  effect,  768. 

delivery  orders,  dock  warrants,  etc.,  764. 

vendee  is  not  included  in  terms  of  the  earlier  Factors'  Act,  767. 

factors'  transfer  of  document  of  title  valid,  although  obtained  by  fraud,  when 
made  to  hondjide  third  person,  767. 

effect  of  secret  revocation  of  factors*  authority  previous  to  Factors*  Act,  1877, 
768. 

delivery  order  for  goods  **  on  presentation  *'  does  not  authorize  bearer  to  de- 
mand goods  before  surrendering  the  order,  770. 

bill  of  lading  represents  goods  after  landing,  till  they  reach  possession  of  per- 
son entitled  to  them,  771. 
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or  are  replaced  by  wharfinger's  warrant  in  London,  771. 

effect  of  transferring  parts  of  one  set  of  bills  of  lading  to  different  persons, 

771. 
endorsement  and  delivery  of  dock  warrants  and  other  like  documents  of  title 

do  not  suffice  to  divest  vendor's  lien,  772. 
but  transfer  by  vendee  to  bona  fide  holder  for  value  does  divest  vendor's  lien, 

772. 
qwere^  whether,  as  between  vendor  and  vendee,  proof  of  usage  to  contrary 

would  avail,  772. 
vendor's  Imn  not  lost  by  delivery  f.  o.  b.  if  he  take  or  demand  vessel's  re- 
ceipt in  his  own  name,  772. 
unless  the  vessel  belongs  to  buyer  of  the  goods,  and  vendor  fails  to  restrict 

the  effect  of  the  delivery  by  the  terms  of  the  receipt,  772. 
LORD'S  DAY.    (See  Sunday.) 
LORD  TENTERDEN'S   ACT,  26,  89. 
LOTS, 

goods  sold  at  same  time  in  several,  each  lot  constitutes  a  separate  contract,  122. 

(See  Auction  Salks.) 
LUNATICS,  AND  NON  COMPOTES  MENTIS, 

rules  of  law  regulating  their  capacity  to  purchase  do  not  differ  materially  from 

those  which  govern  such  contracts  when  made  by  infants,  28. 
competent  to  show,  when  sale  was  made,  his  mind  was  bo  deranged  that  he  did 

not  understand  what  he  was  doing,  28. 
liable  for  necessaries,  29. 

advantage  must  not  be  taken  of  his  condition,  29. 
purchases  voidable,  not  void,  40. 

other  party  always  bound,  even  if  contract  is  wholly  executory,  40. 
present  tendency  of  courts  to  enlarge  his  contract  powers  where  goods  and 

valuable  services  have  been  furnished  him  in  good  faith,  not  suspecting 

insanity,  40. 
examples  of  this  rule,  40. 
but  to  suspect  insanity  from  any  cause  may  prevent  recovery,  though  there 

was  no  bad  faith,  40. 

MAIL,  payment  by,  702. 

MAINTENANCE  AND  CHAMPERTY,  479. 

definition  of.    (See  Illegality.) 
MANUFACTURE, 

contract  for,  distinction  between,  and  sale,  89  ei  seq. 

considerable  difference  of  opinion  in  United  States  in  applying  the  simple 
rule,  100  et  seq, 

where  subject  of  contract  is  an  unfinished  or  uncompleted  thing,  251. 

effect  of  such  contracts  in  passing  property  in  the  materials^  256. 

of  article,  appropriation,  310.  • 

rule  of  damages.     (See  Damaors.) 

of  article  to  satisfaction  of  purchaser,  560. 

(See  Sales  to  be  Satisfactory.) 
MANUFACTURER, 

sale  of  goods  by,  implied  warranty  of  the  value  of,  a  condition  that  goods  are 
of  manufacturer's  own  make,  550. 

goods  supplied  by  for  particular  purpose,  where  buyer  is  shown  to  trust  to 
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manufacturer's  skill,  implied  warrant/  that  goods  are  reasonably  fit  and 
suitable  for  that  purpose,  598,  627. 
examples  of  this  rule,  627. 
MARKET, 

loss  of,  buyer's  right  to  claim  damages  from  carrier  for,  885. 
difference  between  contract  price  and  value  in  the  measure  of  damages  usu- 
ally recoverable  (by  buyer  or  seller)  on  a  breach  of  an  executory  agree- 
ment, 710,  716,829,  859. 
general  rules  as  to  measure  of  damages  where  goods  are  bought  for  resale  by 
purchaser,  and  there  is  no,  836  et  $eq,    (See  Damages.) 
MARKET  OVERT, 
what  is,  10. 

sales  in  market  overt  by  one  not  owner  valid,  10. 
what  places  so  called,  10. 
what  sales  in,  not  valid,  11. 

eoods  of  the  sovereign,  sale  where  there  is  bad  faith  on  buyer's  part,  11. 
where  sale  is  in  a  covert  place  at  night,  or  begun  out  of  market  overt,  11. 
does  not  extend  to  gifts  nor  to  sales  of  pawns  in  London  and  vicinity,  11. 
a  sale  by  sample  not  a  sale  in  market  overt,  11. 
security  of  purchaser  who  innocently  buys  stolen  goods  affected  by  84  &  25 

Vict.,  12. 
construction  of  statute,  12. 

statute  has  no  application  in  cases  of  false  pretences,  12. 
property  in  the  chattel  becomes  re-invested  in  the  original  owner  upon  the 

conviction  of  the  felon,  12. 
other  provisions  relating  thereto,  12,  IS,  14. 
sales  of  horses  in  market  overt,  14. 
special  provision  by  statute,  14. 

must  be  an  open,  public,  and  legally  constituted  market,  15. 
what  is  such  legally  constituted  market,  15. 
a  sale  in  market  overt  in  America  is  no  exception,  84. 
even  in  England,  though  sale  may  pass  a  good  title,  the  vendor  liable  to  real 

owner  in  trover,  34. 
now  settled  that  public  sales  on  execution  by  sheriff  do  not  resemble  English 

sales  in  market  overt,  34. 
so  of  public  sales  by  government  officers,  34. 
MARRIED  WOMEN.    (See  Husband  and  Wife.; 
MASTER  OF  VESSEL, 

may  sell  cargo  in  case  of  absolute  necessity,  18,  35. 

or  ship  even,  18,  85. 
circumstances  being  held  to  create  an  implied  agency,  85. 
MAXIMS  AND  PHRASES, 
Caveat  emptor,  564. 

rule  as  applied  in  the  different  states,  623. 
ClausulsB  inconsuetse  semper  inducunt  suspicionem,  413. 
Datio  possessionis  qusB  a  venditore  fieri  debet  talis  est  ut  si  quis  earn  posses- 
sionem jure  avocaverit,  tradita  possessio  non  intelligatur,  583. 
De  minimis  non  curat  lex,  98. 
Dies  interpellat  prohomine,  695. 
Ex  turpi  causft  non  oritur  actio,  463. 
Expressum  facit  cessare  tacitum,  586>  602. 
Fraus  dans,  locum  contracti,  361. 
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Haud  enim  decipitur  qui  scit  se  decipi,  861. 
IgnoraDtia  juris  neminem  excusat,  350. 
Lex  neminem  ad  vana  cogit,  512. 
•  Licet  dispositio  de  interesse  futuro  sit  inutilis,  tamen  potest  fieri  declaratio 

prflBcedens,  qusB  sortiatur  efiectum,  interveniente  novo  actU|  78. 
Nemo  dat  quod  non  hal)et,  S. 
Nemo  ex  alterius  facto  prsBgravari  debet,  67. 
Nullft  alifi  re  magis  Romana  respublica  interiit,  quam  quod  magistratiis  officia 

venalia  erant,  470. 
Omne  majus  continet  in  se  minus,  71 7. 
Persona  conjuncta  SBquiparatur  interesse  proprio,  25. 
Quod  natura  fieri  non  concedit,  512. 
Simplex  commendatio  non  obligat,  862,  565. 
MEASURE  OF  DAMAGES.    (See  Damages.) 
MEASUREMENT, 

of  distance  of  space,  474. 
buyer  has  a  right  to  measure  goods,  when,  668. 
buyer's  right  to  measure  for  his  own  satisfaction,  246. 
MEASURING.    (See  Weighing  and  Measuring.) 

MEMORANDUM    OR    NOTE    IN    WRITING    UNDER    STATUTE    OF 
FRAUDS, 
law  of  evidence  as  to  written  contracts  at  common  law  not  changed  by  the 

statute,  168. 
legal  effect  of  memorandum  same  as  at  common  law,  163. 
function  of  the  statute  explained,  164,  165. 
when  parol  evidence  is  admissible,  where  there  is  a  note  in  writing,  166.   (See 

Evidence). 
A  request  to  postpone  delivery,  made  by  one  party  and  assented  to  and  acted 
on  by  the  other,  is  not  required  to  be  in  writing  under  the  statute,  but 
may  be  proved  by  parol,  169. 
What  is  a  memorandum  or  note  under  the  statute,  1 74  et  seq. 
must  be  made  before  action  brought,  1 74. 
may  be  written  on  different  pieces  of  paper,  and  at  different  times,  1 74, 

176,  200. 
but  must  show  the  whole  bargain,  1 74. 
the  separate  papers  must  be  consistent,  175, 197. 
and  cannot  be  connected  by  parol,  174,  1 76. 
but  may  be  admissible  to  show  that  they  both  apply  to  the  subject-matter 

of  the  pending  suit,  200. 
equally  true  in  the  case  of  one  paper,  200. 
language  of  4th  and  17th  sections  compared,  175. 
cases  on  this  point  reviewed,  176,  179. 
Richard  v.  Porter  not  reconcilable  with  other  decisions,  177. 
sufficient  when  addressed  to  a  third  person,  180. 

even  in  a  letter,  or  to  defendant's  agent,  200. 
it  may  even  repudiate  the  contract,  and  refuse  to  be  bound  by  it,  and  yet 

be  sufficient,  197,  200. 
may  be  merely  an  entry  on  the  defendant's  own  private  books,  200. 
writing  in  pencil  would  satisfy  the  statute,  180. 

if  sale  was  made  by  an  agent  whose  agency  terminates  before  he  makes 
any  memorandum,  he  still  may  make  and  deliver  a  statement  of  the 
former  contract  and  bind  his  principal  thereby,  199. 
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is  not  the  contract,  only  evidence  of  it,  199,  200. 
quest  ions  not  fully  settled,  200. 
need  not  be  on  one  paper,  200. 
if  on  several  papers,  each  duly  signed,  they  need  not  in  terms  refer  to 

each  other,  200. 
each  paper  must  be  signed,  unless  the  unsigned  one  be  referred  to  in  the 

signed,  200. 
not  enough  that  the  unsigned  one  refers  to  tlie  signed  one,  200. 
if  the  pa{)ers  are  physically  attached  to  each  other,  even  with  a  pin,  the 

two  may  be  taken  together,  200. 
What  is  a  sufficient  memorandum,  180,  201. 
4th  section  rigorously  construed,  180. 
17th  section  more  liberally,  181. 

names  or  descriptions  of  the  parties  must  be  shown,  181-183. 
description  of  parties  suffices  instead  of  name,  183. 

where  agent  signs  his  own  name  instead  of  principal,  parol  evidence  ad- 
missible to  bind  principal,  184. 
aliter,  where  agent  for  foreign  principal,  184. 
but  not  to  exonerate  agent,  185-187. 
when  acrent  or  broker  can  be  sued  personally,  187  et  seq, 
agents  for  non-existent  principals,  193. 

what  terms  of  the  contract  must  be  contained  in  the  note,  193. 
distinction  between  "  agreement''  in  4th  section  and  *^  bargain  "  in  17th 

section,  195. 
where  price  has  been  fixed  between  the  parties,  it  must  be  stated  in  the 

memorandum,  or  it  is  imperfect,  194,  202. 
memorandum  sufficient  where  price  has  not  been  agreed  on,  for  the  law 

implies  an  agreement  for  reasonable  price,  196,  202. 
other  terms  of  contract  must  be  so  expressed  as  to  be  intelligible,  197. 
memorandum  sufficient,  if  a  mere  signed  proposal,  when  supplemented  by 

parol  proof  of  acceptance,  198. 
the  memorandum  must  contain  all  the  essential  elements  or  particulars 

of  the  contract,  or  it  is  defective,  201. 
sufficient  if  signed  by  party  to  be  charged  only,  204. 
as  to  the  necessity  of  expressing  the  consideration,  the  American  author- 
ities are  not  agreed,  201. 
required  in  some  states  by  statute,  201. 
it  must  in  some  way  express  the  party  in  whose  favor  it  is  made,  as  well 

as  that  of  the  party  to  be  bound,  201. 
often  said  it  should  show  who  is  buyer  and  seller  without  the  aid  of  oral 

evidence,  201. 
examples  of  sufficiency,  201,  202. 
a  broker's  note,  duly  signed,  *'  Sold  for  A.  B.  to  C.  D.,"  etc.,  is  sufficient, 

202. 
«  Sold  "  is  alone  sufficient,  202. 
name  of  the  article  must  be  sufficiently  stated,  202. 
weijj;ht  need  not  be  specified,  202. 
if  price  actually  agreed  upon,  it  must  appear,  202. 
if  credit  was  actually  given,  that  also  must  be  stated,  199,  202. 
if  a  special  time  and  place  of  delivery  was  fixed  upon,  the  memorandum 

must  truly  state  that  part  of  the  contract,  199,  203. 
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but  when  not  agreed  upon,  203. 
any  other  terms  or  conditions  actually  made  a  part  of  the  contract  must 

be  faithfully  recorded  in  note  or  memorandum,  203. 
"subject  to  buyer's  approval,"  must  appear,  208. 
so  of  an  express  warranty,  203. 
warranty  in  broker's  note,  not  authorized,  203. 

a  provision,  that  the  vendor  might  add  more  goods  at  the  same  price  on 
the  next  day  if  he  should  desire,  need  not  be  incorporated  in  note  or 
memorandum,  203. 
MERCHANTABILITY, 

meaning  of,  in  sale  of  goods,  626. 

in  such  sales  the  doctrine  of  caveat  emptor  does  not  apply,  626. 

this  especially  true  where  vendor  is  the  manufacturer^  or  sale  is  executory, 

for  future  delivery,  626. 
meaning  of  "  in  merchantable  order,"  626. 
MIDNIGHT, 

delivery  must  be  made  at  a  convenient  place  before,  when  no  particular  place 
for  delivery  is  specified,  640. 
MISREPRESENTATION.    (See  Fraud.) 
MISTAKE, 

no  mutual  assent  when  the  parties  through  mistake  are  agreeing  to  a  different 

contract,  54. 
as  to  quantity,  55. 
as  to  price  prevents  assent,  55. 
unless  it  can  be  corrected,  56. 
assent,  how  affected  by,  as  to  a  collateral  fact,  56. 
as  to  person  contracted  with,  57,  58,  74. 
in  general  not  material,  58. 

but  where  there  is  an  interest  in  the  person's  identity,  mistake  is  material,  58. 
•as  to  party  caused  by  fraud,  60,  74. 
as  to  quality,  quantity,  or  fitness  for  some  intended  but  unexpressed  purpose, 

are  bindinrr,  74. 
mistaken  belief  as  to  facts  caused  by  fraudulent  means,  361. 
mistake  as  a  ground  for  avoiding  a  contract,  346,  356. 
common  mistake  as  to  some  essential  fact,  347. 

contract  cannot  be  rescinded  when  restitutio  in  integrum  has  become  impossi- 
ble, 347. 
even  where  the  mistake  was  caused  by  fraud,  347. 

the  rule  is  positive,  if  the  article,  obtained  under  a  material  mistake  of  fact,  is 
or  may  be  of  any  value  to  the  opposite  party,  it  must  be  returned  in  case 
of  a  rescission,  856. 
but  not  necessary  where  thing  is  clearly  of  no  value  to  the  vendor,  356. 
or  where  it  is  absolutely  impracticable  to  return  it,  356. 
mistake  of  one  party  not  made  known  to  the  other,  349. 
where  known  to  the  other,  350. 

must  be  of  fact,  not  of  law,  to  justify  avoidance  of  contract,  350. 
equitable  doctrine  less  stringent,  351. 
caused  by  innocent  misrepresentation  of  fact,  351. 

same  mistake  which  excuses  party  from  performance  of  his  executory  con- 
tract will  enable  him  to  rescind  it  after  execution,  356. 
MONTH, 

meaning  of,  in  mercantile  contracts,  638. 
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MORE   OR  LESS, 

meaning  of  term,  644. 
MORTGAGE, 

distinguished  from  sale,  8. 
MUTUAL  ASSENT,  42-75.    (See  Assent.) 

NECESSARIES, 

infant  liable  for,  22,  86. 

for  infant's  family,  25. 

what  are,  jury  question,  87. 

insane  persons  liable  for,  29,  40. 

broader  scope  than  in  sales  to  minors,  40. 

necessary  articles  may  be  shown  not  to  be  necessities,  88. 

attorney's  fees  may  be,  88. 

wedding  suit,  dental  services,  etc.,  88. 

vary  as  to  station  in  life,  28. 

supplied  to  drunkards,  29,  40. 
NEGOTIABLE  SECURITIES,  85. 

may  be  sold  by  one  not  owner,  16. 

given  in  payment.     (See  Payment.) 

rule  in  America,  85. 

pass  from  hand  to  hand  like  coin  or  bank-bills,  85. 

important  cases,  85.  (See  Payment.) 
NOMINAL  DAMAGES.  (See  Damages.) 
NON-ACCEPTANCE   OF   GOODS,  709,  716. 

(See  Actions,  Personal,  against  Buyer.) 
NOTICE, 

when  it  devolves  upon  a  party  to  give,  51  & 

of  fulfilment  of  condition,  when  party  bound  to  give,  518. 

by  purchase,  delivery  conditioned  on,  685. 

by  vendor,  of  place  of  storage,  when  goods  sold  "  ex  quay  or  warehouse,"  685. 
NOV  US  ACTUS  INTERVENIENS.IS. 

OBSTRUCTION  OF  PERFORMANCE, 

by  one  party,  releases  the  other  from  performing,  552. 

amounts  to  a  waiver  of  such  performance,  552. 
OBVIOUS  DEFECTS,  610. 

sometimes  held  a  general  warranty  does  not  cover,  610. 

if  this  be  true,  reason  of  it,  610,  611. 

can  general  warranty  cover?  611. 

examples,  611,  612.    (See  Warranty.) 
OFFER.     (See  Proposal.) 
"  ON  TRIAL.''     (See  Sales  on  Trial.) 
ORAL  WARRANTIES,  609.    (See  Warranty.) 

PAROL.    (See  Evidence.) 

PARTIAL  FAILURE   OF  CONSIDERATION. 

(See  Failure  of  Consideration.) 
PARTIES, 

parties  to  be  competent,  1. 

who  may  sell,  9,  84. 

in  general  none  but  owner,  9. 

not  necessary  that  the  owner  be  in  possession,  9. 
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agreement  to  sell  by  one  not  yet  owner,  10. 

effect  of  outstanding  writ  against  owner  on  his  power  to  sell,  10. 

exception  to  rule  that  none  but  owner  can  sell,  10. 

1.  Sales  in  market  overt,  10,  11,  et  seq,     (See  Market  Overt.) 

English  rule  not  recognized  in  America,  34. 

2.  Sale  of  negotiable  securities,  15. 

English  common  law  rule  prevails  in  America,  and  such  instruments  pass 

from  hand  to  hand  like  coin  or  bank-bills,  85. 
important  cases  on  this  point,  85. 
8.  Sales  by  pawnees,  16. 
power  of  pledgee  to  sell  is  after  a  default,  85. 
good  faith  and  due  notice  are  always  requisite,  85. 

4.  Sales  by  public  officers,  16,  84. 

only  passes  good  title  to  goods  when  they  actually  belong  to  the  execu- 
tion debtor,  84. 

this  is  true  of  public  sales  by  government  officers  of  property  wrong- 
fully taken  from  the  owner,  85. 

5.  Sales  by  master  of  vessel  in  case  of  actual  necessity,  16,  85. 
necessity  must  exist,  17,  85. 

circumstances  held  to  create  an  implied  agency,  85. 

6.  Sales  by  factors  and  consignees,  17,  85.     (See  Factors'  Acts.) 

a.  Must  be  truly  a  factor,  consignee,  or  other  agent  of  the  owner  entrusted 

with  power  to  sell,  85. 
5.  Must  have   actual  possession  of  goods,  or  documentary  evidence   of 

title,  85. 

c.  Must  sellf  he  cannot  pledge,  85. 

d.  Cannot  transfer  in  payment  of  his  own  preexisting  debt,  86. 

e.  May  sell  on  credit,  in  absence  of  custom  or  directions  to  the  contrary, 

86. 
/.  Sale  and  actual  delivery  of  goods  by  factor,  after  their  sale  by  princi- 
pal, held  valid,  86. 

7.  Sales  by  persons  entrusted  with  possession  by  owners,  1 7,  86. 
who  may  buy,  21. 

1.  In  general,  21. 

2.  Infants,  22,  86.    (See  Infants.) 

8.  Lunatics,  28,  40.     (See  Lunatics.) 

4.  Drunkards,  29,  40.     (See  Drunkards.) 

5.  Married  women,  29,  40.     (See  Husband  and  Wife.) 
buyer  of  stolen  goods,  must  return  when,  12. 

PART  PAYMENT.     (See  Payment.) 
PAWN,  PAWNOR,  PAWNEE, 

pawnee  may  sell  after  a  default,  without  judicial  process,  16,  85. 

good  faith  and  due  notice  always  requisite,  85. 
PAYMENT, 
Part,  under  Statute  of  Frauds, 

part  payment  distinct  from  earnest,  156. 

binds  bargain  under  statute  of  frauds,  156. 

must  be  apart  from  terms  of  contract,  157, 158. 

need  not  be  in  money,  158. 

must  be  of  some  value,  158. 

and  given  and  received  as  such,  161. 
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PAYMENT  —  Part,  under  Statutk  of  Frauds  —  CofUinued. 
must  be  really  given  and  received,  161. 
if  to  be  credit,  must  actually  be  done,  161. 
A  promise  to  pay  a  third  person  not  sufficient,  161. 

when  it  might  be,  161. 
actual  tender,  unaccepted  by  vendor,  will  not  bind,  161. 
in  some  states,  time  of  payment  is  unimportant  if  made  before  action  brought, 

161. 
not  authoritatively  settled  that  it  must  be  made  before  suit  is  brought,  but  only 

that  it  would  be  sufficient,  161. 
check  given  ^<  at  the  time,"  duly  presented  at  the  bank,  is  a  payment,  161. 
In  Performance  of  the  Contract, 
payment  is  absolute  or  conditional,  669. 

unless  time  is  given,  buyer  not  entitled  to  possession  without  payment,  €96. 
payment  involves  act  of  both  parties,  696. 
what  constitutes,  696. 

"  cash,  with  option  of  bill; "  «  bill,  with  option  of  cash,"  669. 
buyer  must  not  wait  for  demand,  670. 

but  is  in  time  before  writ  issued,  although  already  applied  for,  670. 
and  must  pay  the  price  of  goods  destroyed  before  delivery  to  him,  if  the  prop- 
erty has  passed  to  him,  670. 
and  even  if  property  has  not  passed,  in  a  case  where  the  buyer  has  assumed 

the  risk  of  delivery,  245,  670. 
where  price  is  payable  only  after  demand,  reasonable  time  must  be  allowed  to 

fetch  it,  670. 
payment  good  if  made  in  manner  requested  by  vendor,  even  though  the  money 

does  not  reach  his  hands,  671. 
set-ofl'in  accoui^^  stated  is  the  same  as  payment,  672. 
but  not  so  in  an  ordinary  account  current,  672. 
payment  in  cash,  696. 

what  is  legal  tender  in  United  Sutes,  696,  697. 
power  of  Congress  to  make  any  substance  legal  tender,  697. 
effect  of  words  **  payable  in  gold,"  697. 

creilitor  always  sustained  in  his  right  to  demand  payment  in  legal  tender,  697. 
no  usage  can  be  binding  on  the  parties  contrary  thereto,  697. 
buyer  may  be  held  to  payment  of  the  price  without  production  of  a  bill  given 

in  payment,  if  not  negotiable  in  form,  686. 
vendor  may  bring  an  action  on  the  lost  bill,  686. 
vendor's  duty  when  he  has  received  bill  as  collateral  security  for  the  price 

686. 
on  dishonor  of  bill  taken  in  payment,  vendor  may  retain  goods  undelivered, 

723. 
vendor's  responsibility  if  he  do  so,  724. 
where  buyer  gave  vendor,  instead  of  cash,  the  latter' s  own  dishonored  note, 

686. 
where*  it  is  agreed  that  buyer  is  not  to  be  responsible  on  the  bills  given  in 

payment,  686. 
where  forged  securities,  or  securities  known  by  the  buyer  to  be  worthless,  are 

given  in  payment,  686,  697. 
payment  in  such,  and  a  receipt  thereof,  is  no  valid  payment,  697. 
reason  of  this,  697. 

such  being  entirely  worthless,  they  need  not  be  returned  previous  to  com- 
mencing an  action  for  the  price  of  the  goods,  697. 
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some  decisions  hold  that  receiver  of  such  must  use  due  diligence  to  ascertain 
the  character  of  the  paper,  and  either  return  it  or  notify  other  party,  else 
it  becomes  a  valid  payment,  697. 

the  question  of  reasonable  time  being  for  the  jury,  698. 

payment  in  genuine  bank-bills,  which  are  for  some  reason  comparatively 
worthless,  should  be  considered  a  valid  payment  at  their  received  value,  698. 

if  honestly  made,  receiver  should  be  held  to  take  his  risk,  698. 

no  warranty  of  value  in  such  cases,  698. 

but  this  not  uniformly  assented  to,  698. 

whether  payment  in  *'  Confederate  "  money  is  valid  or  not,  authorities  are  not 
agreed,  698. 

tender  is  as  much  a  performance  of  buyer's  duty  as  payment,  673.  (See 
Tender.) 

whether  party  paying  is  entitled  to  demand  receipt  at  common  law,  680. 
he  is  by  statute,  681. 

how  far  a  receipt  by  a  third  person  is  admissible  to  prove  payment,  681. 

payment  by  check  or  draft,  698. 

some  states  hold  the  buyer*s  negotiable  check  to  be  primd  facie  payment, 
though  conditionally  so,  698. 

and  if  same  fails  to  be  a  payment,  creditor  may  resort  to  his  original  cause  of 
action,  698. 

effect  of  payee's  neglect  to  present  check  within  a  reasonable  time,  698. 

some  courts  do  not  give  check  quite  the  effect  of  eyen  primd  facie  payment, 
698. 

parties  may  agree  that  a  check  shall  be  an  absolute  payment,  699. 
which  is  a  question  for  the  jury,  699. 

unreasonable  delay  in  returning  a  check  may  make  it  equal  to  payment,  699. 

payment  by  bill  or  note  may  be  absolute  or  conditional,  681. 

presumed  conditional  unless  contrary  be  shown,  681. 

payment  does  not  necessarily  mean  satisfaction  and  discharge,  681. 

by  bill  is  absolute  when  made,  but  defeasible  on  dishonor  of  the  bill,  682. 

where  vendor  elects  to  take  a  bill  instead  of  cash,  payment  is  absolute,  682. 

taking  a  check  is  not  such  election,  682. 

but  a  check,  if  dishonored  through  holder's  laches,  may  become  absolute  pay- 
ment, 683. 

when  bill  or  note  taken  in  absolute  payment,  buyer  no  longer  owes  the  price 
although  he  may  remain  liable  on  the  security,  683. 

vendor  who  has  received  bill  or  note  in  conditional  payment  must  account  for 
it,  before  he  can  recover  the  price,  683. 

rule  of  pleading  in  such  cases,  683. 

reason  why  vendor  must  account  for  the  security,  683. 

vendor  who  negotiates  bill  without  his  own  indorsement  converts  conditional 
into  absolute  payment,  684. 

where  bill  or  note  given  by  vendor  is  not  in  his  own  name  nor  indorsed  by 
him,  vendor  must  prove  its  dishonor  iu  an  action  against  buyer  for  the 
price,  684. 

and  due  diligence  in  taking  the  proper  steps  for  obtaining  payment,  and  pre- 
serving buyer's  recourse  against  all  the  parties  to  the  security,  684. 

rule  as  to  country  bank-notes,  685. 

vendor  cannot  recover  price  if  he  has  lost  the  bill  given  in  conditional  pay- 
ment, 685. 

or  altered  it,  685. 
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unless  buyer  bas  lost  no  recourse  by  the  alteration,  685. 

where  the  sale  is  " for  bills  "  or  "for  approved  bills,"  687. 

qucercy  whether,  at  common  law,  debtor  is  discharged  by  payment  made  by  a 
stranger,  696. 

in  some  states  a  negotiable  bill  or  note,  given  by  a  debtor  to  his  creditor  for 
the  amount  of  a  preexisting  simple  contract  debt,  is  primd  facie  deemed  a 
payment  of  the  delit,  699. 
reason  of  this,  699. 

presumption  is  of  fact,  not  of  law,  and  may  be  rebutted  and  controlled  by  evi- 
dence of  intention  of  the  parties,  699. 

question  for  the  jury  whether  the  circumstances  rebut  the  primd  facie  pre- 
sumption of  payment,  699. 

law  of  other  states  is  that  no  presumption  exists  even  of  fact,  and  that  the 
note  will  not  be  deemed  payment  unless  affirmatively  proved  that  such  was 
the  understanding  of  the  parties,  699. 

and  the  original  cause  of  action  could  still  be  the  foundation  of  an  action 
upon  a  return  of  the  note  unpaid,  700. 

payment  by  third  person's  note,  701. 

some  states  hold  that  such  negotiable  note  is  also  primd  facie  evidence  of  pay- 
ment, 701. 

inference  may  be  defeated,  701. 

rule  in  other  states  requires  positive  proof  that  such  note  was  agreed  to  be 
received  in  final  payment,  701. 

note  of  third  person  absolutely  void  is  not  a  valid  payment  so  as  to  prevent 
recovery  on  original  claim,  701. 

payment  in  speciiic  articles,  701. 

if  so  agreed,  they  must  be  actually  tendered,  701. 

otherwise  debt  becomes  payable  in  cash,  701. 

creditor  may  sue  for  goods  sold  and  delivered,  701. 

contract  is  said  to  **run  into  money,"  701. 

qucbtion  of  recoverable  damages  in  such  cases,  702. 

payment  by  set-off,  702. 

can  only  be  accomplished  with  consent  of  seller,  702. 
Payment  by  maily  702. 

when  authorized  by,  it  is  valid  and  discharges  the  debt,  although  it  never 
reaches  the  creditor,  702. 

but  without  such  consent,  or  any  general  custom  or  usage  authorizing  it,  is  at 
risk  of  debtor,  702. 

depositing  money  in  post-office,  properly  addressed,  is  primd  facie  evidence 
that  creditor  duly  received  it,  702. 
Payment  to  agents ^  688. 

who  are  agents  to  receive  payment,  688. 

buyer  from  agent  cannot  pay  principal  so  as  to  defeat  agent's  lien,  688. 

payment  to  agents  must  be  in  money,  in  the  usual  course  of  business,  688. 

del  credere  commission  does  not  change  agent's  authority  in  this  respect,  689. 

auctioneer  cannot  receive  acceptance  as  cash,  689. 

semble,  otherwise  as  to  check,  689. 

set-off  against  agent  in  possession  representing  himself  as  owner,  690. 

several  rules  well  established  in  the  United  States,  702. 

1.  An  agent  in  possession  of  goods  which  he  is  authorized  to  sell  and 
deliver  is,  in  absence  of  understanding  to  contrary,  authorized  to  re- 
ceive payment,  702. 
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2.  Agents  intrusted  with  bills  to  collect  are  thereby  prima  facie  author- 
ized to  receive  payment  and  give  a  valid  discharge,  702. 
but  payment  to  ofiBcer  serving  a  writ  is  not  per  se  valid,  702. 
8.  Payments  to  agents  are  good  when  sanctioned  by  usages  of  the  busi- 
ness, or  previous  dealings  between  the  parties,  70S. 
4.  But  brokers,  travelling  agents,  salesmen,  commercial  travellers,  &e., 
who  have  merely  authority  to  take  orders,  are  not  authorized  to  re- 
ceive payment,  703. 
*     effect  of  usage  on  this  rule,  70S. 

agent  has  not  primd  facie  authority  to  receive  anything  but  money  in 
payment,  70S. 
agent's  authority  to  collect  is  terminated  by  his  principal's   death  eo  in- 

stanii,  703. 
payment  to  agent  after  revocation  of  authority,  70S. 

payment  to  vendor  under  supposition  that  he  is  principal,  when  in  fact  agent,70S. 
payments  by  strangers,  703. 

appropriation  of  payments,  691,  704.     (See  Appropriation.) 
in  France,  where  an  unqualified  receipt  is  given  for  payment,  there  is  a  con- 
flict in  the  decisions  whether  the  payment  is  absolute  or  conditional,  694. 
but,  in  the  absence  of  an  unreserved  and  unconditional  receipt,  the  buyer's 

obligation  to  pay  the  price  remains,  694. 
by  the  civil  law  at  Rome,  where  the  sum  due  was  fixed,  and  the  date  of  pay- 
ment specified,  the  debtor's  duty  was  to  pay  without  demand,  694. 
but  in  all  other  cases  a  demand  was  necessary,  695. 

payment  by  a  stranger  sufficed  to  discharge  the  debtor  by  the  civil  law,  695. 
accepiilatloy  or  fictitious  payment  and  receipt  at  Rome,  695. 
Payment  on  Sunday,  705. 

if  made  and  received  upon,  so  far  discharges  debt  that  it  cannot  be  again 

collected,  705. 
but  it  has  not  for  all  purposes  the  same  effect  as  if  on  a  week  day,  705. 
effect  on  statute  of  limitations,  705. 
presumption  and  proof  of  payment,  705. 
may  be  presumed  after  the  lapse  of  twenty  years  from  the  time  ii  waa  due  and 

payable,  705. 
how  this  presumption  was  treated  at  common  law,  705. 
the  evidence  admissible  to  jury  in  support  of  presumption  of  payment,  706. 
possession  of  a  promissory  note  or  bill,  by  a  party  liable  thereon,  after  it  has 
been  in  circulation,  is  primd  facie  evidence  that  it  has  been  paid  and  by 
Aim,  706. 
receipt  of  rent  for  a  stated  period  is  primd  facie  evidence  that  all  previoua 

rents  have  been  duly  paid,  706. 
so  of  tax  bill,  706. 
PAYMENT  BY  INSTALMENTS, 

title  does  not  pass  until  all  is  paid,  268. 
*'  instalment  plan  "  distingui:ihed,  268. 

buyer  cannot  recover  back  partial  payments,  at  law,  after  breach  of  condi- 
tion, 270. 
some  authorities  incline  to  an  equitable  relief,  270. 
where  note  given  for,  effect  of  recovery  back  of  property  thereon,  270. 
in  sales  upon  condition,  558  et  seq.    (See  Conditions.) 
PENSION, 

sale  of,  472. 

62 
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PERFORMANCE  RENDERED  IMPOSSIBLE. 

(See  Impossibility  of  Pebformancb.) 
PERISHABLE    GOODS, 

sale  of,  under  order  of  coart.    (See  Order  LII.  r.  8,  and  Bartholomew  v.  Free- 
man, 8  C.  P.  D.  816.) 
PERSONS, 

mistake  as  to,  57,  58,  74.     (See  Mistake.) 
PICTURE, 

fraud  in  sale  of,  408,  409. 

warranty  on  sale  that  it  is  a  genuine  work,  565. 
PLEDGE,  PLEDGEES, 

distinguished  from  a  sale,  8. 

test  of,  being,  if  the  debt  is  absolutely  extinguished  by  the  transfer,  either  in 
whole  or  pro  tanto,  the  transfer  is  a  sale;  if  not,  it  is  only  a  pledge,  8. 

pledgee's  power  to  sell  after  a  default,  85. 

good  faith  and  due  notice  always  requisite,  85. 
PORTION  OF  A  MASS, 

meaning  of,  284. 

law  relating  thereto,  284  et  seq. 
POST. 

(See  Acceptance  by  Letter;  Payment.) 
POTENTIAL  EXISTENCE,  82. 

(See  Thing  Sold.) 

the  unborn  young  of  animals  then  owned  by  one  may  be  sold,  82. 

so  of  a  crop  then  sown  or  growing  on  grantor's  land,  82. 

as  to  crops  not  sown  at  time  of  sale,  82. 
PREPAYMENT  OF  PRICE, 

payment,  in  the  absence  of  any  credit  expressly  or  impliedly  allowed,  is  con- 
dition precedent,  268. 

where  it  is  an  express  condition  of  the  sale,  vendor  can  retake  goods  from  ven- 
dee if  not  performed,  269. 

if  sale  simply  a  ''cash  sale,"  what  would  amount  to  a  waiver,  269. 

relation  of  parties  in  such  sales  peculiar,  269. 

rights  of  buyer  and  seller,  269. 
PRICE, 

must  be  money  paid  or  promised,  2,  83. 

when  none  fixed,  reasonable  or  market  price  implied,  88,  85. 

a  jury  question  when  not  fixed,  83. 

what  is  meant  by  <'  reasonable  price,"  88. 

may  be  fixed  by  referees  or  valuers,  83. 

if  they  fail  to  fix  price,  if  the  agreement  is  executory,  there  is  no  contract,  84. 

valuation  is  not  arbitration,  and  the  common  law  procedure  act  relative 
thereto  does  not  apply,  84. 

when  valuers  responsible  for  default,  84,  86. 

civil  law,  no  sale  without  certain  price,  84. 

French  law,  85. 

must  be  fixed  in  some  way,  85. 

may  be  agreed  upon  indirectly^  85. 

other  parties  may  fix,  86. 

what  degree  of  neglect  answerable  for,  86. 

mistake  as  to  price,  55,  74. 

under  statute  of  frauds,  121. 

price  of  10/.,  121. 
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different  parts  of  sale,  each  part  being  below  10?.  in  price,  121,  12S. 

where  tliere  is  one  price  for  several  considerations,  121,  123. 

•* price**  synonymous  with  "value,**  128. 

sales  at  auction,  different  lots  bid  oflf  separately,  considered  generally  distinct, 
122,  128. 

where  price  is  uncertain,  owing  to  quantity  to  be  delivered,  123. 

oral  sales  above  statute  limit,  1 24. 

separate  price  for  separate  articles,  when  sale  divisible,  128. 

must  be  stated  in  the  memorandum,  under  1 7th  section  statute  of  frauds,  if 
fixed  by  the  parties,  1 95,  202. 

if  none  actually  agreed  upon,  and  none  stated  in  memorandum,  because  law 
implies  reasonable  price  where  none  is  fixed,  196. 

when  left  to  be  arranged  by  parol,  how  stated  to  satisfy  statute,  202. 

is  payable  as  soon  as  property  passes  at  common  law,  241,  242. 

even  when  goods  are  destroyed  before  delivery,  242. 

and  is  due  even  if  property  does  not  pass  to  buyer,  and  the  goods  are  de- 
stroyed before  delivery,  in  cases  where  buyer  assumes  risk  of  delivery,  247. 

effect  of  not  being  fixed  on  passing  of  title  to  specific  goods,  83,  244. 

where  title  to  goods  not  to  pass  till  paid,  268. 

relation  of  parties  in  such  sales  peculiar,  269. 

when  made  an  express  condition,  269. 

action  for  price,  717. 
PRICE,  DEFENCE  TO  A  SUIT  FOR, 

may  in  one  sense  be  called  a  buyer's  remedy,  867. 

1.  For  breach  of  warranty,  the  prevailing  rule  in  America  is  that  a  buyer, 
when  sued  for  price,  may  rely  upon  such  breach  as  a  defence  protanto, 

867. 
in  order  to  prevent  circuity  of  action,  867. 
same  rule  applies  to  implied  warranties,  867. 

or  to  breach  of  some  other  contract  by  the  vendor  as  to  the  goods,  867. 
some  extend  this  rule  even  to  suits  on  a  note  given  for  the  article,  867. 
as  well  as  to  general  assumpsit  for  the  price,  867. 
preponderance  of  authority  in  America  being  that  a  partial  failure  of 

consideration  may  be  set  up  as  a  partial  defence  to  a  promissory 

note,  868. 
though  some  hold  differently,  868. 

2.  Most  courts  allow  fraud  to  be  set  up  as  a  defence  to  an  actioni  for  the 
price,  868. 

PRINCIPAL  AND  AGENT, 
1.  Under  the  General  Law, 

agent's  authority  not  revoked  until  he  is  apprised  of  revocation,  68% 

death  of  principal,  effect  of,  68. 

agent  signing  his  own  name  is  not  allowed  to  give  parol  proof  that  he  did  not 

bind  himself  personally,  178,  184,  187. 
but  may  prove  that  writing  was  so  drawn  by  mistake  as  to  make  him  liable, 

contrary  to  express  agreement,  1 73. 
principal  bound  even  when  agent  contracts  in  his  own  name,  186. 
agents  signing  for  principals  not  named  may  be  made  personally  responsible  on 

proof  of  usage  to  that  effect,  186. 
usage  which  tends  to  alter  the  intrinsic  character  of  the  coatract,  not  bindinnr 

on  a  principal  who,  ignorant  of  its  existence,  employs  a  broker  on  a  market 

where  it  prevails,  186. 


980  INDEX. 

Figures  refer  to  Pages. 

PRINCIPAL  AND  AGENT  — Under  the  General  Law  —  Continued, 
when  agent  may  sue  or  be  sued  personally,  187,  188. 
agent  for  non-existent  principal  personally  bound,  198. 

and  there  can  be  no  ratification  in  such  cases  when  principal  comes  into  ex- 
istence, 193. 
liability  of  principal  for  frauds  of  his  agent,  383. 
payment  to  agent,  688,  702.    (See  Payment.) 
2.  Under  Statute  of  Frauds, 

agent  to  sign  must  be  a  third  person,  not  one  of  the  parties,  212. 
agency  may  be  proved  by  parol,  212,  213. 

may  be  shown  by  subsequent  ratification,  212. 
what  evidence  sufficient,  213,  214. 
auctioneer  is  agent  for  both  parties  at  a  public  sale  for  signing  the  note,  216, 
235. 

but  of  vendor  alone  at  private  sale,  216,  235. 

and  his  agency  for  purchaser  at  public  sale  may  be  disproved,  216. 

he  must  act  at  sale  to  bind  purchaser,  216. 

his  agency  for  buyer  only  begins  when  goods  are  knocked  down  to 

buyer,  217. 
auctioneer's  clerk,  power  of,  217.    (See  Auction.) 
clerk  of  telegraph  company  agent  of  sender  of  dispatch  to  sign  his  name,  217. 
signature  must  be  that  of  an  agent  qua  agent,  and  not  as  a  witness,  217. 
signature  of  memorandum  by  agent  does  not  relieve  principal  of  liability,  173. 

184. 
when  agent  personally  liable,  185  et  seq, 
brokers  are  agents  of  both  parties  to  sign  under  the  statute,  218,  236. 

(See  Brokers;  Bought  and  Sold  Notes.) 
broker's  clerk  as  agent,  234. 
vendor  selling  his  own  goods  as  auctioneer,  can  he  sign  to  bind  other  party  ? 

235. 
at  private  sales,  235. 
clerk,  in  presence  of  parties,  235. 

**  sale  book  ''  for  auctioneers  to  enter  memorandum  provided  by  statute,  235. 
warranties  by  agents,  613. 

auctioneers  have  not  ordinarily  authority  to  warrant  and  bind  owner,  613. 
nor  ordinary  brokers,  613. 

mere  special  agent  *'  to  sell "  has  not  power  in  "  sales  by  sample,"  613. 
general  rule,  613. 

payment  to  accents,  several  rules,  702.     (See  Payment.) 
PROMISSORY  NOTES,  SALE  OF. 

(See  Negotiable  Securities.) 
a  subsequent  partial  failure  of  consideration  may  be  set  up  as  a  partial  defence 
to  a  promissory  note  sued  by  the  payee,  by  preponderance  of  authority  in 
America,  868. 
some  courts  contra,  868. 
PROPERTY  IN  GOODS, 

absolute  or  general,  and  special,  1. 

passes  to  the  buyer  in  a  bargain  and  sale,  not  in  an  executory  agreement,  287, 

238,  242. 
not  yet  in  existence,  does  not  pass  by  bargain  and  sale,  77. 
does  not  pass  in  sale  of  thing  which  has  ceased  to  exist,  80. 
nor  in  a  sale  of  things  not  yet  acquired  by  vendor,  80. 
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PROPERTY  IN  GOODS  —  Continued, 

although  a  present  sale  of  unowned  property  passes  no  title,  an  executory 
contract  to  bona  fide  sell  and  deliver  at  a  future  day  some  article  which  the 
party  can  acquire,  is  valid  and  binding,  82. 

does  not  pass  where  goods  are  not  specific,  288,  242. 

question  of  intention  whether  property  passes  or  not,  238,  239. 

a  sale  is  to  be  considered  executed  or  executory  according  to  the  real  inten- 
tion of  the  parties  as  manifested  by  language^ or  acts,  239. 

present  sale  presumed  where  thing  is  exact  and  agreed  upon,  where  actual 
intention  of  the  parties  cannot  be  determined  as  a  fact,  240. 

where  something  remains  to  be  done  by  vendor,  sale  executory,  240. 

passes  where  the  contract  is  for  the  sale  of  specific  chattels  unconditionally, 
241. 

ancient  common  law  rules,  241. 

modern  rules  the  same,  with  one  exception,  242. 

the  consideration  of  a  sale  is  the  promise  to  pay,  not  the  actual  payment, 
242. 

where  a  specific  chattel  is  appropriated  to  vendee,  property  passes  imme- 

*  diately,  242. 

where  the  specific  chattel  is  sold  conditionally,  three  rules,  244. 

1.  Where  vendor  is  to  do  anything  to  goods  to  put  them  in  a  deliverable 
shape,  property  does  not  pass,  244. 

2.  Where  goods  are  to  be  weighed,  measured,  or  tested,  property  does 
not  pass  till  this  is  done,  244,  264,  265. 

not  because  weighing  and  measuring  is,  in  and  of  itself,  important,  but  be- 
cause the  parties  have  agreed  that  the  vendor  should  do  it  before  the 
title  passes,  265. 

illustrations  of  this  rule,  265,  266. 

it  may  be  apparent,  from  the  nature  of  the  contract,  that  the  title  shall 
pass  as  fast  as  delivered,  or  when  delivered,  even  though  vendor  is 
bound  to  measure  the  goods,  266. 

or  do  something  else  to  the  property  after  it  has  been  delivered,  266. 

effect  of  delivering  the  whole  to  the  buyer,  precise  quantity  not  known, 
267. 

3.  Property  does  not  pass,  even  where  goods  have  been  actually  de- 
livered to  the  buye",  if  he  is  bound  to  a  condition  by  the  contract  and 
fail  to  perform  it,  244,  268. 

where  the  goods  are  to  be  measured  by  the  buyer  for  his  own  satisfaction 
only,  the  property  passes  before  measurement,  246. 

(Sec  Wkighino  and  Measuring.) 

but  buyer  may  be  liable  for  the  price,  even  where  property  does  not  pass,  if 
)ie  assumes  risk  of  delivery,  248. 

but  in  such  a  case  the  intention  of  the  parties  must  be  clear,  248. 

does  not  pass  till  delivery,  in  goods  sold  to  bp  paid  for  on  delivery  at  a  par- 
ticular place,  248. 

passes,  if  something  remain  to  be  done  by  the  vendor  after  delivery,  248. 

passes  where  goods  are  put  in  buyer's  packages,  249. 

or  if  something  remains  to  be  done  by  the  buyer,  not  by  the  vendor,  250. 

does  not  pass  in  an  unfinished  or  incomplete  chattel,  251. 

unless  an  express  intention  to  that  effect  be  shown,  251. 

where  ship  is  to  be  paid  for  by  instalments  during  progress  of  the  work  of 
building,  251. 
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PROPERTY  IN  GOODS  —  Continued. 

same  rule  does  not  apply  in  a  contract  for  work  and  materials  to  be  supplied, 
255. 

where  materials  are  provided  for  completing  unfinished  chattel,  when  does 
property  pass  ?  256. 

does  not  pass  under  agreement  for  hire  and  conditional  sale  until  all  instal- 
ments of  price  are  paid,  259. 

American  decisions  on  the  subject,  260-278. 

whether  property  passes  is  a  question  of  intention  arising  on  the  interpreta- 
tion of  the  entire  contract  in  each  case,  268. 

in  America  the  prevailing  rule  is  that,  in  sale  of  things  to  be  paid  for  by  in- 
stalments, no  title  passes  until  they  are  fully  paid  for,  268. 
(See  Patmknt  bt  Instalments.) 

payment  of  price  may  be  a  condition  precedent  to  property  passing,  269. 

(See  Prepayment  or  Prick.) 

rules  in  the  various  states,  271-277. 

where  the  chattel  is  not  specific,  the  contract  is  executory,  and  property  does 
not  pass,  279. 

whether  giving  of  earnest  alters  property,  288.  * 

submitted  that  it  does  not,  288. 

in  America  substantial  uniformity  in  holding  that  a  sale  of  an  article  "to  be 
manufactured  '*  is  executory,  288. 

title  does  not  vest  immediately  upon  completion,  but  only  after  notice  to 
vendee,  or  some  act  of  vendor,  setting  it  apart,  mari^ing  it,  etc.,  283. 

importance  of  appropriation,  288. 

rules  and  cases,  288,  284. 

sale  of  a  portion  of  a  larger  mass,  conflict  of  American  authorities  as  to  what 
is  necessary  to  pass  the  property  in  any  portion  of  the  whole,  284. 

cases  reviewed,  284-292. 

the  two  views,  284,  287. 

from  the  American  cases  the  following  conclusions  seem  to  be  justified  :  — 

1.  In  a  sale  of  a  portion  of  a  larger  mass,  whole  remaining  in  vendor's 
possession,  with  right  and  power  in  him  to  make  a  separation,  no  title 
passes  until  that  is  done  so  as  to  enable  vendor  to  recover  price>  even 
for  goods  bargained  and  sold,  298. 

2.  Nor  to  enable  vendee  to  maintain  trespass,  trover,  or  replevin  against 
vendor,  or  any  one  wrongfully  taking  the  goods  from  the  vendor's  pos- 
session, 298. 

3.  If,  vendee  having  paid  price,  vendor  refuses  to  separate  portion  sold 
from  mass,  vendee  may  recover  back  amount  paid,  298. 

4.  In  case  whole  mass  is  delivered  to  vendee,  with  right  in  him  to  make 
separation,  the  title  sufficiently  passes  to  him  to  render  him  liable 
for  price,  298. 

5.  A  constructive  delivery  may  be  sufficient  for  this  purpose,  298. 
cases  cited  as  opposed  to  the  foregoing  conclusions,  called  the  grain  elevator 

cases,  distinguished,  293. 
subsequent  appropriation  converts  executory  agreement  into  bargain  and 
sale,  294. 

where  vendor  alone  is  to  make  appropriation,  294. 

rule  as  to  determination  of  election,  295. 

point  of  time  at  which  property  passes,  295. 

where  goods  are  delivered  to  carrier  by  order  of  the  purchaser,  296,  812. 
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PROPERTY  IN  GOODS  —  Continued. 

where  vendor  pays  fer  the  carriage,  296. 

conditional  appropriation,  300. 

vendor's  election  must  conform  to  contract,  309. 

vendor  cannot  elect  more  than  contract  requires  and  leave  buyer  to  select' 

309. 
vendor  may  make  subsequent  appropriation  within  the  contract  Ume 
when  the  buyer  has  rejected  the  first  goods  appropriated  as  not  in 
accordance  with  contract,  810. 
of  chattel,  to  be  manufactured,  310. 

American  law  identical  with  the  English  as  regards  delivery  to  a  carrier,. 
312, 

(See  Subsequent  Appropbiatiok.) 
reservation  of  ihejus  disponendij  315. 

(See  Jus  DisFONENDi.) 
property  in  goods  did  not  pass  by  sale  under  the  ancient  civil  law,  336. 
but  the  French  law  and  modern  civil  law  differ  on  this  point,  836  et  se^ 
PROPOSALS.    (See  Assent.) 
new,  effect  of,  43. 
by  post,  when  accepted,  49. 
the  prevailing  rule,  72. 
when  proposal  can  be  withdrawn,  46. 
when  left  open,  46. 

at  auction  sales,  when  can  be  retracted,  47,  70. 
must  be  accepted  to  be  binding,  70. 
assent  to  must  be  communicated,  71. 
retraction  of  proposal  any  time  before  acceptance,  71. 

by  telegraph,  72. 
proposal  by  mail  may  imply  a  request  to  answer  by  same  means,  72. 
when  accepted,  71. 
cannot  be  conditionally  accepted,  71. 
acceptance  must  exactly  conform  to  the  offer,  71. 
illustrations  of  the  rule,  71,  72. 
how  long  continues  open,  73. 
PROSPECTUS, 

books  or  maps  sold  by,  548. 
of  company,  fraudulent  statements  in,  402. 
PROVISIONS,  SALES  OF, 

some  of  the  earlier  cases,  relying  on  words  of  Blackstone,  assert  that  it  is  al- 
ways implied  in  a  sale  of  provisions  that  they  are  wholesome,  629. 
the  cases  deciding  this  point  reviewed,  629. 

well  settled  that,  in  sales  of  animals  intended  for  food  between  dealers  and 
not  for  immediate  consumption  by  the  buyer,  there  is  no  implied  warranty 
of  soundness  or  fitness  for  food,  629. 
at  least  doubtful  whether  there  be  any  warranty,  even  though  provisions  are 
sold  for  immediate  consumption  of  buyer,  unless  when  he  trusts  to  the 
judgment  or  selection  of  the  seller,  630. 
PUBLIC  POLICY, 

sales  against,  468. 
PUFFERS, 

at  auction.    (See  Auction  Sales.) 
PURCHASER.    (See  Bona  Fide  Purchasrb.) 
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QUALITY,  warranty  of.     (See  Warranty.) 
QUASI-CONTRACTS.    (See  Civil  Law.) 
QUAYS, 

legal  quays  in  London,  762. 

RATIFICATION, 

meaning  of,  26. 

married  women  could  not  ratify  at  common  law,  29, 

but  see  4L 
minor  may  after  majority,  39. 
what  acts  constitute,  39. 
mere  silence,  unaccompanied  by  continued  use,  benefit,  or  control,  does  not 

amount  to,  89. 
whether  writing  necessary,  26,  89. 

mere  acknowledgment  of  existence  or  justice  of  debt  not  sufficient,  89.  . 
as  to  ratification  without  knowledge  of  former  non-liability,  89. 
where  contracts  are  voidable  on  account  oi  fraud  they  may  be  ratified,  444. 
to  commence  an  action  for  price  of  the  goods  with  full  knowledge  of  the  fraud  f 

ordinarily  ratifies  the  sale,  444. 
REASONABLE  TIME.     (See  Time.) 
RECEIPT,   ACTUAL,  UNDER  STATUTE  OF  FRAUDS, 

goods  must  haye  been  in  whole  or  in  part  actually  received  by  the  buyer,  even 

though  of  a  bulky  nature,  158. 
or  by  his  agent,  153. 
when  goods  were  previously  in  possession  of  purchaser,  receipt  may  be  shown 

by  acts  inconsistent  with  his  character  of  bailee  of  the  vendor,  148. 
when  goods  at  the  time  of  sale  are  in  possession  of  a  third  person,  receipt  takes 

place  when  vendor,  vendee,  and  bailee  agree  together  that  the  latter  shall 

hold  the  goods  for  the  vendee,  148,  154. 
when  goods  in  possession  of  one  not  bailee  of  the  vendor,  145. 
when  goods  in  pos^ssion  of  seller's  tenant,  145. 
if  purchaser  remove  goods  from  the  vendor's  possession  and  take  them  into 

his  own,  there  is  an  actual  receipt,  146. 
delivery  to  a  common  carrier,  146. 

to  a  carrier  specially  designated  by  the  purchaser,  146,  153. 
carrier  represents  purchaser  to  receive^  and  not  to  accept,  146. 
vendor  may  become  purchaser's  bailee,  146  et  seq. 
test  for  determining  whether  there  has  been  an  actual  receipt  by  the  par« 

ehiscr,  —  has  vendor  lost  his  lien  ?  149. 
a  delivery  to  a  carrier  of  unordered  goods  is  no  receipt  by  alleged  buyer, 

153. 
vendor  may  be  agent  to  accept  goods  for  his  vendee,  153. 
where  parties  agree  that  the  vendor  shall  retain  possession  a  while,  as  agent 

or  bailee,  the  statute  as  to  **  receiving  '*  would  be  satisfied,  153. 
but  vendor  must  hold  goods  really  as  agent  or  bailee,  153. 
effect  of  holding  them  for  his  lien,  158. 
to  thinl  person,  notice,  Massachusetts  rule,  154. 
acceptance  and  receipt  may  be  long  after  the  sale,  154. 
must  receive  '^some  part  of  the  goods  sold,"  154. 
receipt  of  a  sample,  sent  only  as  a  specimen,  not  sufficient,  154. 
receipt  of  part,  declining  to  receive  more,  154. 
receipt  of  part,  on  behalf  of  whole,  155. 
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RECEIPT,  ACTUAL,  UNDER  STATUTE  OF  FRAUDS —  Continued. 

due  receipt  (and  acceptance)  of  part  seems  to  bind  both  parties  to  the  whole 
bargain,  155. 

receipt  (and  acceptance)  is  necessary  to  bind  seller,  155. 
RECEIPT  FOR  MONEY   PAID,  680. 

(See  Payment.) 
REFUSAL  OF  ONE  PARTY  TO  PERFORM  CONTRACT, 

what  effect  has  it  ?  552. 

if  positive  and  unqualified,  it  releases  other  party  to  the  contract  where  it  is 
executory,  552. 

quite  immateral  if  made  before  or  after  time  of  performance  fixed  by  con- 
tract, provided  the  refusal  is  positive,  552. 

possible  effect  of  the  withdrawal  of  refusal  before  the  time  of  the  perform- 
ance, and  before  it  has  been  acted  upon  by  the  adverse  party,  552. 

whether  such  refusal  prior  to  the  time  of  stipulated  performance  gives  a  right 
of  immediate  action  to  the  other  party,  or  whether  he  must  wait  until  the 
time  has  arrived,  is  not  agreed  in  American  courts,  552. 

some  hold  that  a  right  of  action  accrues  immediately  upon  an  absolute  re- 
fusal to  perform,  even  though  the  time  of  performance  has  not  arrived, 
552. 

it  does  not  necessarily  follow  that  the  same  rule  applies  in  all  contracts  of 
sale,  553. 

the  Massachusetts  rule,  553. 

in  the  United  States  courts,  as  elsewhere,  it  is  well  settled  that,  where  one 
party  to  an  executory  contract  **  puts  it  out  of  his  power  to  perform  it," 
the  other  party  may  regard  it  as  terminated,  and  at  the  proper  time  de- 
mand damages,  553. 

clearly  settled,  if  one  party  to  an  executory  contract  positively  notifies  the 
other  that  he  never  will  perform  it,  or  absolutely  disables  himself  from  per- 
forming it,  the  other  party  need  not  offer  to  perform  it  on  his  part  before 
he  brings  action  for  a  breach,  553. 

but  can  he  sustain  such  action  before  the  time  of  performance  has  arrived? 
553. 

not  been  so  decided  by  supreme  court  of  the  United  States  as  yet,  553. 
REMEDIES   AGAINST  BUYER,  709,  716.     (See  AcriONS.) 
REMEDIES   FOR  BREACH  OF  CONTRACT, 
Op  thk  Vendor, 
Personal  actions,  758.     (See  Actions.) 
Against  the  goods^  — 

general  principles,  719. 

where  goods  have  reached  actual  possession  of  buyer,  all  remedies  against 
them  are  gone,  719,  720. 

if  they  have  been  put  in  transit,  the  right  of  the  vendor  is  known  as  that  of 
stoppage  in  transitu,  720. 

unpaid  vendor  has  at  least  a  lien  on  the  goods  while  they  remain  in  his  pos- 
session, 720. 

but  what  are  his  rights  if  he  has  waived  his  lien  and  vendor  has  become  in- 
solvent?  720. 

or  if  the  term  of  credit  has  ended,  and  vendor  is  in  default  without  having 
become  insolvent?  720. 

meaning  of  the  word  **  delivery  "  in  this  connection,  720. 

peculiar  law  of  unpaid  vendors,  720,  721. 
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nature  and  extent  of  the  claim,  as  expounded  in  Bloxam  v.  Sanders,  721. 

and  other  cases,  721,  722. 

bankrupt's  assignee  cannot  maintain  trover  against  unpaid  vendor  in  posses- 
sion, 721. 

unpaid  vendor  does  not  lose  his  claim  on  the  goods  by  agreeing  to  hold  them 
as  bailee  of  the  buyer,  722. 

his  right  may  continue  to  exist  by  special  contract  after  actual  possession 
taken  by  the  buyer,  723. 

where  bills  given  to  vendor  have  been  dishonored,  he  may  retain  goods  un- 
delivered, 728. 

and  will  be  responsible  only  for  difference  between  market  price  and  contract 
price,  723. 

and  for  nominal  damages  if  there  be  no  difference,  724. 

and  this  whether  the  sale  be  of  specific  goods  or  of  goods  to  be  supplied,  724. 

but  unpaid  vendor  may  be  estopped  from  contesting  rights  of  sub-vendee, 
725. 

if  he  assent  to  the  sub-sale,  726. 

but  not  otherwise,  726. 

effect  of  delivery  order,  727,  728. 

effect  of  wharfinger's  certificate,  and  of  "  undertakings,"  of  a  form  not  known 
to  merchants,  731. 

vendor  may  even  estop  himself  from  denying  that  the  property  had  passed  to 
his  vendee,  731. 

if  he  assent  to  sale  to  sub- vendee,  731. 

vendor  estopped  from  setting  up  lien  where  he  has  issued  documents  which 
are,  by  the  custom  of  trade  and  by  intention  of  parties,  negotiable,  731  etseq. 

propositions  deduced  from  the  authorities,  733  et  seq.    (See  Lien;  Resale; 
Stoppaor  in  Transitu.) 
Of  the  Buyer, 
Before  possession^  where  the  cofUraci  is  executory ^  — 

action  for  non-delivery,  859. 

remedy  is  personal  action  for  breach,  829,  859. 

usual  measure  of  damages  is  the  difference  between  the  agreed  price  and  the 
fair  market  value,  829,  859. 

at  time  and  place  of  delivery,  with  interest,  859. 

as  to  evidence  competent  to  prove  market  value,  859. 

if  no  market  value  at  place  of  delivery,  rule  as  to  damages,  859. 

when  article  cannot  be  purchased  in  any  market  at  any  price,  837,  859. 

where  there  is  no  market  for  goods,  buyer  may  procure  substitute,  839. 

rule  where  goods  are  bought  for  resale,  and  there  is  no  market  for  their  pur- 
chase, 839. 

where  goods  are  deliverable  to  buyer  **  on  request,"  841. 

where  no  damages  proved,  nominal  damages  recoverable,  841. 

damages  in  contracts  for  future  delivery  by  instalments,  841  et  seq. 

party  can  in  any  event  recover  nominal  damages,  860. 

d  images  general  or  special,  829,  861. 

special  damages  must  be  stated  in  declaration,  829,  861. 

rule  in  Hadley  v.  Baxendale,  830. 

rule  not  universally  true,  832. 

where  vendor  by  his  own  conduct  enhances  the  damages,  831. 

when  postponement  of  delivery  takes  place  at  the  request  of  either  party,  833. 
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REMEDIES  FOR  BREACH  OF  CONTRACT  — Of  the  Bvyer  —  CorUinued. 

rule  for  measure  of  damage  ia  such  case,  833. 

probable  profits  of  a  voyage  as  damages  for  non-delivery  of  a  ship,  838. 

vendor  always  responsible  for  such  damage  as  results  from  buyer's  being  de- 
prived of  ordinary  use  of  the  chattel,  834. 

parol  evidence  not  allowed  where  sale  is  in  writing  to  show  special  terms  by 
way  of  enhancing  damages,  834. 

recent  decisions  as  to  rule  in  Hadley  v.  Baxendale  in  respect  of  measure  of 
damages,  834  et  seq. 

where  damages  given  for  loss  of  market,  837* 

if  the  price  has  been  paid  in  advance,  two  different  rules  exist  as  to  the  rule 
of  damages,  860. 

1 .  That  buyer  can  recover  only  full  value  of  the  property  at  the  very 
time  and  place  of  stipulated  delivery,  with  interest,  860. 

2.  That  vendee  can  recover  the  highest  value  which  the  article  ever 
reaches,  "down  to  time  of  the  actual  trial,  861. 

as  to  special  or  consequential  damages,  861. 

rule  not  clear,  or  adjudications  harmonious,  861.     (See  Damages.) 
Wfiere  property  has  passed,  — 

buyer  at  common  law  had  no  remedy  but  action  for  damages,  845. 

specific  performance,  862. 

general  rule  is  that  purchaser  cannot  maintain  a  bill  in  equity  for  specific 
performance,  862. 

because  remedy  at  law  is  generally  full  and  adequate,  862. 

but  when  it  is  clear  that  the  purchaser  has  not  such  plain  adequate  and  com- 
plete remedy  at  law,  no  reason  why  bill  in  equity  will  not  lie,  845,  862. 

cases  where  such  bill  has  been  allowed  to  lie,  862. 

specific  performance  allowed  at  law  by  Mercantile  Law  Amendment  Act,  845. 

buyer  may  maintain  trover,  846. 

rule  of  damages  in  such  case,  836,  846. 

buyer  may  refuse  goods  oflered  if  not  of  the  description  bought,  847. 

but  not  for  defect  in  quality,  836,  846. 

case  where  buyer  was  held  bound  to  accept  goods  not  equal  to  warranty  in 
an  executory  contract,  847. 

remarks  on  it,  848. 
REPRESENTATION.     (See  Fraud.) 
RESALE, 

may  vendor  resell  if  buyer  continues  in  default  ?  737. 

law  as  stated  in  Blackburn  on  Sales,  737.  " 

review  of  authorities,  738  et  seq, 

right  cannot  exist  after  tender  of  price  by  vendee,  738. 

nor  before  buyer's  default,  738. 

buyer  in  default  cannot  maintain  trover,  740. 

a  resale,  in  pursuance  of  a  right  expressly  reserved,  rescinds  original  contract, 
740. 

buyer  is  in  duriori  casu  when  he  has  consented  to  a  resale  in  case  of  default, 
by  the  terms  of  his  purchase,  741. 

modern  cases  decide  that  vendor  has  no  right  of  resale  on  buyer's  default, 
741. 

and  is  always  liable  for  nominal  damages  if  he  resells,  741. 

duty  of  the  vendor  when  he  resells,  741. 

where  vendor  tortiously  retakes  possession  ajler  delivery,  legal  effect,  742. 


988  INDEX. 

Figures  refer  to  Pages* 

RESALE—  Continued. 

where  vendor  tortiously  resells  before  delivery,  743. 

damages  in  trover  not  always  the  full  value  of  goods  converted,  744. 

summary  of  the  rules  of  law  relative  to  resales  by  vendors,  746. 

title  of  second  purchaser  on  resale,  747. 

riprht  of  resale  on  default  of  the  buyer  to  make  payment,  is  well  established 
in  America,  747. 

right  to  recover  the  difference  between  the  proceeds  and  the  original  contract 
price,  747. 

in  such  cases  vendor  acts  as  agent  for  the  buyer,  747. 

sale  should  take  place  of  the  goods  separately,  747. 

must  be  within  a  reasonable  time  and  fairly  made,  747. 

need  not  be  at  earliest  possible  moment  after  default  is  known,  747. 

even  though  article  be  falling  in  market,  747. 

what  is  reasonable  delay,  747. 

as  to  notice  of  time  and  place  of  resale  to  buyer,  748. 

not  absolutely  necessary  in  all  cases,  748. 

if  resaUi  be  fairly  made,  as  at  public  auction,  amount  thus  obtained  is  con- 
sidered a  fair  test  of  market  value,  748. 

necessary  expenses  of  sale  may  be  deducted,  748. 

but  not  the  expense  oL  keeping  the  property  an  unreasonable  time  after  a 
sale  could  have  properly  been  made,  748. 

rule  jury  may  adopt  of  ascertaining  value,  besides  the  sale,  748. 
RESCISSION   OF   SALE.     (See  Delivery.) 

what  formalities  necessary,  660. 
RIGHTS    AND      REMEDIES    FOR    BREACH    OF    CONTRACT.      (See 

Rf.mrdirs.) 
RIGHT  TO  RETURN.    (See  Rbmedies  op  the  Buyer.) 
After  receiving  possession,  — 

buyer  has  in  America  a  right  of  return  in  several  cases  besides  where  there 

is  an  express  agreement  for  it,  863. 

1.  Where  goods  sent  are  not  of  the  same  description,  as  to  kind  or 
species,  as  those  bought,  863. 

this  called  a  **  condition  "  of  the  sale  in  England,  863. 

2.  Tn  sales  by  sample,  where  the  goods  do  not  correspond  with  the  samplei 
863. 

3.  For  breach  of  an  express  warranty,  863. 

but  if  there  be  no  fraud  or  knowledge  of  the  defect,  the  mere  breach 
of  warranty  does  not  give  that  right,  863. 

4.  In  cases  of  fraudulent  renresentations,  863* 

here  the  rule  is  quite  uniform  in  allowing  a  return,  864. 
in  all  cases  of  return,  the  right  must  be  exercised  within  a  reasonable  time 

after^the  arrival  of  the  goods,  864. 
or  at  least  after  the  defect  has  been  discovered,  864. 
it  being  sometimes  held  a  question  for  the  jury,  and  in  some  circumstances  a 

question  of  law,  as  to  what  is  a  reasonable  time,  864. 
usini?  part  might  be  a  waiver  of  right  to  return,  864. 
an  offer  of  return  duly  made,  is  equivalent  to  an  actual  return,  864. 
but  a  mere  **  proposal  '*  to  return,  followed  by  a  continued  use  of  property 

might  not  be  sufficient,  864. 
if  goods  duly  returned,  the  buyer  may,  of  coarse,  recover  back  all  he  has  paid 

for  them,  and  interest  from  the  time  of  return,  864. 
the  whole  transaction  is  thereby  rescinded,  864. 
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RIGHT  TO  RETURN— Conrinutfrf. 
breach  of  warranty  of  title,  851. 
breach  of  warranty  of  quality,  642,  647,  902. 
first  remedy,  right  to  reject  the  goods,  852. 
second  remedy,  right  to  damages  after  accepting  them,  852,  853. 
third  remedy,  right  to  counter-claim  in  the  vendor's  action  for  the  price,  852, 

853. 
buyer  formerly  obliged  to  bring  cross-action  for  special  damages,  855. 
effect  of  Judicature  Act,  906. 
buyer  may  avail  himself  of  breach  of  warranty  for  action  or  defence,  without 

returning  the  g(X)ds  or  giving  notice  to  vendor,  855. 
must  return  a  chattel  as  soon  as  defect  is  discovered,  if  vendor  has  agreed  to 

take  it  back  in  case  it  is  faulty,  856. 
sale  does  not  become  absolute  by  death  of  or  accident  to  the  thing  sold  dur- 
ing time  limited  for  return,  856. 
buyer  lo^es  no  remedy,  except  the  right  to  return  the  goods,  by  accepting 

them,  although  inferior  to  warranty,  856. 
measure  of  damages  on  breach  of  warranty,  856. 
may  include  costs  of  defence  a<;ainst  sub-vendee  in  some  cases,  857. 
or  spticial  damages  claimed  by  sub-vendee,  857. 
or  aggravated  damages  in  case  of  frauds,  857. 
under  Sale  of  Food  and  Drugs  Act,  buyer  may  recover  amount  of  penalty 

and  costs  paid  on  conviction  under  the  act,  857. 
or  damages  for  personal  injury  from  use  of  goods  of  deleterious  quality,  sed 

(jucercf  858. 
action  upon  the  warranty,  864. 
a  right  of  action  for  breach  of  a  warranty  exists  in  America  (contrary  to 

Adams  v,  Richards,  2  H.  Bl.  573),  864. 
although'  vendor  has  expressly  agreed  to  take  back  property  in  case  it  did 

not  correspond  with  warranty,  864. 
although  buyer  has  exercised  his  right  of  return,  an  action  for  breach  of  war- 
ranty will  lie  for  any  actual  damage  thereby  sustained  before  such  return, 

864. 
buyer  need  not  return  goods,  nor  offer  to  do  so,  nor  give  any  notice,  in  order 

to  sue  upon  his  warranty,  864. 
how  failure  to  return  goods  may  become  evidence  that  no  defect  existed,  865. 
effect  of  local  usage,  865. 
an  action  for  breach  of  warranty  may  be  maintained  although  the  goods  are 

not  paid  for,  865. 
or  though  notes  for  the  price  are  still  outstanding,  865. 
or  although  the  buyer  has  sold  the  goods  and  no  claim  has  been  made  on  him 

for  any  alleged  defect,  865. 
where  buyer  allowed  seller  to  recover  judgment  for  the  full  price  because  he 

did  not  set  up  the  defence  of,  865. 
failure  to  rely  upon  defect  is  only  matter  of  evidence  as  to  non-existence  of 

such  defence,  865. 
effect  of  obtaining  reduction  on  price  for  such  breach  of  warranty,  865. 
the  general  rule  of  damages  in  such  actions,  865,  866. 
as  to  special  damages,  866. 
Action  for  fraud  J  867. 
buyer  not  obliged  to  treat  the  sale  as  void,  and  return  the  property,  867. 
but  may,  at  his  option,  maintain  an  action  of  deceit,  867. 
or  a  special  assumpsit,  and  recover  damages  for  the  fraud,  867. 
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RIGHT  TO  RETURN  —  Continned, 

general  rule  of  damages  same  as  in  actions  of  warranty,  867. 

and  special  damages  may  be  sometimes  recovered,  867. 
Defence  to  a  suit /or  the  price,  — 

may  be  called  a  buyer's  remedy,  though  negatiye  in  character,  867. 
1.  For  breach  of  warranty,  867. 

prevailing  rule  in  America  is  that,  in  order  to  prevent  circuity  of  action, 
buyer  may  rely  upon  breach  of  warranty,  867. 

as  a  defence /TTo  tanto,  867. 

and  so  reduce  amount  of  plaintiff's  recovery,  867. 

or,  if  the  article  be  entirely  worthless,  defeat  the  whole  claim,  867. 

the  same  rule  applies  to  implied  warranties,  867. 

or  a  breach  of  some  other  contract  by  the  vendor  as  to  the  goods,  and  form- 
ing a  part  of  the  sale  thereof,  867. 

some  extend  the  rule  even  to  suits  on  a  note  given  for  the  article,  867. 

as  well  as  to  general  assumpsit  for  the  price,  867. 

preponderance  of  authority  in  America  being  that  a  subsequent  partial  failure 
of  consideration  may  be  set  up  as  a  partial  defence  to  a  promissory  note, 
sued  by  the  payee,  868. 

some  hold  differently,  868. 

some  courts  allow  fraud  to  be  set  up  as  a  defence  to  an  action  for  the  price» 
868. 

or  on  a  note  for  the  price,  868. 

as  well  as  to  give  a  cause  of  action  itself,  868. 
(See  Kkmedxes  of  the  Buyer.) 
RISK, 

in  actual  sale,  property  and  risk  pass  to  purchaser,  77,  242. 

in  agreement  to  sell,  risk  remains  with  vendor,  77. 

buyer  may  assume  before  property  vests  in  him,  if  intention  is  elear,  248. 

and  property  are  assumed  to  go  together,  248. 

how,  under  civil  law,  341. 

in  conditional  sales,  previous  to  any  breach  of  condition,  risk  is  in  vendor,  269. 

SALE, 

generally,  3. 

distinguished  from  contract  to  sell  injuturo,  8. 
from  a  bailment,  4. 
a  consignment,  6. 
an  exchange  or  barter,  7. 
a  gift,  7. 
a  lease,  7. 
a  pledge,  8. 
by  letter,  72. 
by  auction,  451.      ^ 
on  Sunday,  502. 

(See  Bargain  and  Sale;  Civil  Law;  Conpitions;  Fraud;  II- 

leoalitt;  Property  in  Goods.) 
SALE  AND  RESALE, 

bargain  for,  whether  within  statute  of  frauds,  141. 
SALE  OR  RETURN, 

how  differs  from  a  sale  on  trial,   560. 

if  property  retained,  the  right  to  return  is  forfeited  and  the  sale  becomes 
absolute,  560. 
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SALES  BY  SAMPLE,  624.    (See  Warranty.) 

an  implied  warranty  that  the  bulk  shall  be  of  eqaal  quality  to  the  sample,  624. 
in  such  sales  no  warranty  against  latent  defects  in  the  sample  or  in  the  bulk,  625. 
Pennsylvania  has  a  modified  rule,  625. 

to  constitute  such  sale,  it  must  appear  that  the  parties  contracted  solely  in  ref- 
erence to  the  sample,  625. 
merely  showing  a  portion  of  the  goods  instead  of  the  whole,  does  not  neces- 
sarily constitute  a  **sale  by  sample,"  625. 
where  there  is  a  personal  examination  of  the  bulk,  625. 
effect  of  custom  and  usage  on  such  sales,  626. 
evidence  admisbible  in  such  sales,  626. 
a  sale  by  sample  involves  a  condition  that  buyer  shall  have  a  fair  opportunity 

to  compare  bulk  with  sample,  541. 
may  be  that  agent  in  such  sales  has  implied  authority  to  warrant  diat  the 

property  shall  be  equal  to  the  sample,  613. 
English  authority,  584-594. 
SALES  ON  TRIAL, 

in  such  sales,  a  reasonable  time  for  trial  is  allowed,  560. 
and  until  that  time  has  expired  the  title  and  risk  is  in  the  vendor,  560. 
effect  of  keeping  goods  beyond  time  allowed  for  trial,  560. 
as  to  duty  of  giving  vendor  notice  of  the  result  of  the  trial,  560. 
SALES  TO   ARRIVE, 

conditional  or  executory  in  character,  555. 

no  title  passes,  and  no  obligation  on  either  side  arises,  unless  they  arrive,  555. 

and  if  goods  which  do  arrive  are  not  of  the  kind  or  quality  stipulated  for,  the 

contract  is  equally  at  an  end,  555. 
*^  to  arrive  by  "  a  stated  time  does  not  ordinarily  import  a  positive  warranty 

that  they  shall  arrive  at  that  time,  555. 
if  there  is  an  express  warranty  as  to  quality  of  goods  to  arrive,  the  warranty 
is  absolute,  and  not  conditioned  upon  the  fact  of  the  arrival  of  such  a 
quality  of  goods,  555. 
SALES  TO  BE   SATISFACTORY, 

the  condition  that  an  article  shall  be  made  satisfactory  to  buyer  is  valid,  560. 
immaterial  whether  article  does  or  does  not  conform  to  the  order,  560. 
the  party  is  not  bound  to  accept  or  be  satisfied,  561. 
examples,  561. 

buyer  is  bound  to  give  the  article  a*  fair  trial,  and  if  he  does,  and  is  really  dis- 
satisfied, the  vendor  cannot  recover,  561. 
warranty  to  the  effect  that  a  thing  sold  shall  be  '*  satisfactory  or  do  what  is 
claimed  for  it,"  is  complied  with  if  it  does  what  is  claimed  for  it,  561. 
SAMPLE.     (See  Sale  by  Sample;  Warranty.) 
*<  SAY  ABOUT  "  such  a  quantity,  meanipg  of  term,  645. 
SCOTCH   LAW, 

effect  of  sale  under,  344. 
sale  by  sample  under,  845. 
SECURITIES,  NEGOTIABLE, 

warranty  of  condition  in  sale  of  in  England,  648. 

warranty  of  genuineness  in  America,  620. 

on  every  such  sale  vendor  impliedly  warrants,  — 

1.  That  signatures  to  paper  are  genuine,  620 

2.  That  the  signers  are  competent  to  contract,  621. 

3.  But  not  ordinarily  that  they  are  pecuniarily  responsible  or  solvent,  621. 
forged,  purchase  of,  354. 
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SELF-DECEPTION, 

of  vendee,  knowledge  of  vendor  of,  not  fraud,  410. 
SEPARABLE  CONTRACT, 

illegality  of  one  part  of,  does  not  vitiate  whole  contract,  464,  505. 

but  if  several  articles,  some  illegal  and  some  not,  are  sold  at  one  time  for  one 
entire  price,  the  whole  sale  is  tainted,  505. 

and  if  separate  price  be  fixed  for  each  of  such  articles,  and  a  single  note  be 
given  in  payment,  the  whole  note  is  invalid,  505. 
SEPARATION, 

when  necessary  to  pass  title,  352  et  seq. 

in  America,  general  rule  prevails  that  title  to  goods  does  not  pass  until  they 
have  been  set  apart,  marked,  or  in  some  way  designated  for  the  buyer, 
283  et  seq. 

different  doctrines  as  to,  352  et  seq.,  283  et  seq. 
SERVICES,  PEltSONAL, 

excuse  for  not  performing,  513. 
SET-OFF.    (See  Payment.) 

iii  account  fitated,  same  as  payment,  672. 

existence  of  buyer's  right  of,  evidence  that  contract  was  intended  to  be  a 
personal  one,  58. 

cannot  apply  price  to  counter-claim  without  consent  of  the  seller,  702. 

payment  by,  where  agent  in  possession  represents  himself  as  owner,  690. 

and  counter-claim,  buyer's  remedy  by,  853. 
SHARES, 

not  good?,  wares,  and  merchandise  under  statute  of  frauds,  in  England,  105. 

this  not  generally  true  in  America,  118. 

purchase  of,  in  a  projected  company,  354. 
SHERIFF, 

efTect  of  writ  in  his  hands,  10. 

has  power  to  sell  goods  seized,  16. 

conveys  a  good  title,  even  if  writ  be  afterwards  set  aside,  16. 

but  not  if  goods  not  property  of  debtor,  17. 

liability  for  seizure  of  goods  included  in  bill  of  sale,  439. 

sometimes  been  thought  that  public  sales  on  execution  by  a  sheriff  resembled 
the  English  sales  in  market  overt,  but  contrary  well  settled,  34. 

and  good  title  does  not  pass  to  buyer  if  goods  do  not  belong  to  execution 
debtor,  34. 

sheriff  may  sell  the  property  of  the  defendant  in  the  execution,  and  give  a  good 
title  thereto,  84. 

although  judgment  on  which  it  is  based  was  erroneous  and  voidable,  84. 

otherwise  if  it  be  absolutely  void,  34. 
SHIP, 

shares  in,  transfer  of,  418. 

price  to  be  paid  by  instalments  during  process  of  construction,  251. 

sale  of,  at  sea,  648,  659. 

must  be  taken  possession  of  as  soon  as  it  arrives  in  port,  659. 

or  with  in  a  reasonable  time  afterwards,  659. 
SHIP-OWNER, 

presumed  to  retain  his  lien  while  freight  or  charges  unpaid,  799. 

whether  under  any  duty  to  forward  notice  of  stoppage  in  transitu,  804. 

notice  of  stoppage  may  be  given  to,  when  he  has  retained  bill  of  lading  as 
security  for  unpaid  freight,  804. 
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SHIP'S  MASTER.    (See  Master  of  Vessel.) 
•'SHIPPED,  TO  BE/' 

within  a  certain  time,  meaning  of  term  in  contract  of  sale,  525. 

SIGNATURE  OF  THE  PARTY  (Undbe  Statute  of  Frauds), 
only  required  by  the  party  to  be  charged,  204. 
the  contract  is  good  or  not,  at  the  election  of  the  party  who  has  not  signed, 

204. 
signature  not  confined  to  actual  subscription  of  party's  name,  204. 
a  mark  made  by  the  party  is  sufficient,  204,  211. 
or  even  by  a  printed  or  stamped  name,  211. 
or  pen  held,  another  guiding  it,  205. 
may  be  in  pencil,  211. 
a  description  not  sufficient,  205. 
initials  sufficient,  if  intended  as  a  signature,  205,  206. 
may  be  in  writing  or  in  print,  206,  211. 
may  be  in  the  body  of  the  instrument,  at  the  beginning,  or  at  the  end  of  it, 

206,  211. 
if  not  in  usual  place,  it  becomes  a  question  of  intention,  a  question  of  fact 

for  the  jury,  206. 
in  bill  of  parcels,  206. 

may  be  referred  from  signed  to  unsigned  paper,  but  not  the  reverse,  200. 
signature  affixed  alio  intuitu^  no  signature  within  the  statute,  qumrt,  209. 
of  agents  duly  authorized  to  sign,  212. 
omission  of  middle  name  or  initial  not  fatal,  211. 
even  his  agent's  initials  sufficient,  211. 
figures  may  constitute  a  good  signature,  211. 
if  the   statute  requires  the  memorandum  to  be  ''subscribed"  instead  ol 

*'  signed,"  it  seems  the  signature  must  be  at  the  end,  211. 
SILENCE, 

and  delay,  as  proof  of  acceptance  under  statute  of  frauds,  139. 

and  of  goods  delivered  under  contract,  664. 
when  it  amounts  to  fraud,  862,  444,  449. 
SMUGGLING,  467.    (See  Illroalitt.) 
SOUNDNESS.    (See  Warranty.) 

SPECIAL  OR  CONSEQUENTIAL  DAMAGES.*   (See  Damages.) 
SPECIAL  PROPERTY, 

transfer  of,  no  sale,  1. 
SPECIFIC   CHATTEL, 

.   what  constitutes  acceptance  under  statute  of  frauds,  138,  151. 
when  property  passes,  241. 
if  sale  be  really  unconditional,  the  title  passes  immediately  upon  the  close  of 

the  negotiations,  even  before  any  delivery  or  any  payment,  248. 
sale  of  conditionally,  when  title  passes,  244,  263. 
when  purchai^er  takes  upon  himself  risk  of  delivery,  must  pay  price  of  goods 

destroyed  before  delivery,  247. 
in  sale  of,  where  seller  is  to  do  something  after  delivery,  249. 
where  buyer,  in  sale  of,  is  to  do  something  to  goods,  250. 
of  unfinished  chattel,  when  title  passes,  251. 
in  America  well  settled,  if  anything  to  be  done  to  goods  by  vendor,  title  does 

not  pass  until  it  is  done,  unless  contrary  intention  clearly  appears  from 

terms  of  sale,  263. 
as  to  sale  of  large  quantity  of,  where  part  delivered,  264. 

63 
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SPECIFIC  CHATTEL— Canftfiti«rf. 
weighing  and  measuring  of,  264. 

(See  Wkighimq  and  Mkaburikg.) 
delivery  may  be  made  condition,  266. 
to  be  paid  for  in  instalments,  268. 

(See  Payment  by  Instalments.) 
title  does  not  pass  as  fast  as  instalments  paid  ;  not  until  fully  paid,  268. 
prepayment  of  price  as  a  condition,  268. 
may  be  a  condition  precedent,  268. 
where  express  condition  of  tiie  sale,  vendor  can  retake  goods  from  vendee  if 
not  performed,  269. 
as  to  creditors  and  purchasers  of  vendee  under  thb  rule,  269. 
relation  of  parties  somewhat  peculiar,  269. 
where  simply  a  '*  cash  sale,"  269. 
sellers'  and  buyers'  rights,  269. 
conditional  vendor  must  wait  until  breach  of  condition  before  he  can  recover 

property  back,  or  value  thereof,  of  sub-vendee,  270. 
buyer's  rights  as  to  partial  payments  made,  270. 

where  conditional  vendee  sells  property  before  breach  of  condition,  270. 
decisions  in  the  various  states,  271  et  seq. 

questions  of  conflict  of  laws  arising  from  various  decisions  in  the  states,  277. 
summary  of  authorities,  rules  deduced  from,  278. 
SPECIFIC  PERFORMANCE, 
when  it  will  be  decreed,  845. 

purchaser  must  have  no  adequate,  plain,  and  complete  remedy  at  law,  862. 

(See  Remedies  of  the  Buyer.) 
SPECULATING  IN  FUTURES, 
illegal  transaction,  498. 
defined,  498. 

effect  of  honest  intention  on  part  of  plaintiff,  499. 
mere  option  to  deliver  or  not,  499. 
<<  Straddle,"  what  is,  499. 
STATUTE  OF  FRAUDS, 

history  of  the  statute,  87. 
What  contracts  are  embraced  within  it,  88  et  seq. 
Lord  Tenterden's  Act  passed  to  extend  it  to  executory  contracts,  89. 
distinction  between  contracts  of  sale,  and  contracts  for  work  and  labor  done, 

90. 
difference  of  opinion  in  America  in  application  of  the  rule,  100. 
review  of  the  authorities,  90  et  seq. 
remarks  on  the  cases,  rules  deduced  therefrom,  96. 
different  tests  suggested  by  different  judges  prior  to  Lee  v.  Griffin,  96. 
test  suggested  by  Lord  EUenborough,  by  Abbott,  C.  J.,  and  Lord  Lough- 
borough, 96. 
test  suggested  by  Bayley,  J.,  96. 

Pollock,  C.  B.,  97. 
Martin,  B.,  97. 
contract  for  a  chattel  to  be  fixed  to  a  freehold  is  not  a  sale  of  goods,  98. 
same  rule  applies  when  contract  for  improvements  to  a  chattel  already  in  ex- 
istence, 98. 
in  America,  the  tests  suggested  not  satisfactory,  98. 

in  America,  generally  agreed  that  the  statute  applies  to  executory  contracts 
for  future  delivery,  99.  ^ 
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STATUTE  OF  FRAUDS  —  Continued. 

simple  contract  *'  to  manufacture  '*  an  article  is  not  within  statute,  100. 

♦*  for  the  sale  of  "  is,  100. 

the  rule  applied  differently  in  the  various  states,  100-104. 

auction  sales  within  the  statute,  99,  104. 

if  A.  sells  and  delivers  property  to  fi.,  and  orally  agrees  to  take  it  back  on 

request  and  repay  the  purchase-money,  this  last  promise  is  binding  though 

oral,  104. 
What  are  **  goods,  wares ,  and  merchandise  "  105. 
broader  construction  adopted  in  America  than  in  England,  118. 
choses  in  actions,  shares,  stocks,  and  tenant's  fixtures,  not  within  statute, 

105. 
interests  in  land  are  under  4th  section,  106. 
Stamp  Act  as  to  sales  of  goods,  106. 
difference  between  4th  and  17th  sections,  106. 
what  is  an  interest  in  land  under  4th  section,  107. 
general  principles,  by  Blackburn,  J.,  107. 
first  rule,  where  things  are  severed  from  the  soil  before  property  passes,  1 7th 

section  applies,  108. 
second  rule,  where  property  passes  before  severance,  distinction  to  be  made, 

109. 
general  proposition  as  to  growing  crops,  112. 
•  are  fructtis  industriales  '*  goods,''  &c.,  while  growing?  114. 
intermediate  crops,  producing  no  fruit  the  first  year,  or  a  succession  of  crops, 

115. 
crops  not  yet  sown,  117. 
crops,  when  mere  accessories  to  the  land,  117. 
as  to  fixtures,  growing  crops,  &c.,  118. 
a  sale  of  these  to  be  severed  and  carried  away  is  a  sale  of  personal  property, 

118. 
of  a  grist-mill,  119. 
manure  on  a  farm,  119. 
buildings  temporarily  placed  on  the  land,  119. 
other  instances,  119. 
if  fructus  naturaleSf  such  as  grass,  fruit,  growing  trees,  4th  section  applies, 

109,  119. 
how  applied,  119. 

rule  as  to  severance  in  America,  119. 
ii  fructus  industriales^  17th  section  applies,  artificial  or  annual  crops,  109, 

120. 
law  well  settled  in  America,  120. 
What  is  a  contract  for  the  price  or  value  of  10/.,  121,  128. 
where  several  articles  are  sold  at  one  time,  121,  128. 
where  several  lots  are  bought  at  auction,  122,  128. 
it  would  seem,  each  lot  having  no  natural  or  necessary  connection  with  the 

other,  that  each  sale  should  he  considered  separate  and  distinct,  128. 
where  the  thing  sold  is  of  uncertain  value,  122. 
where  there  is  one  consideration  for  several  contracts,  122. 
but  New  Hampshire,  with  some  other  states,  adopts  another  rule,  128. 
where  price  to  be  paid  is  nncte*tain  owing  to  quantity,  the  amount  contracted 

iov  finally  governs,  124. 
as  to  oral  sales  of  goods  above  statute  limit,  with  an  agreement  to  do  something 

else,  all  for  one  entire  consideration^  the  whole  is  invalid,  124. 
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STATUTE  OF  FRAUDS  —  Continued. 

What  is  acceptance.    (See  Acceptance  of  Goods.) 
acceptance  of  sample  as  part,  127,  154 
not  sufficient  unless  received  as  part  of  goods,  154. 
acceptance  may  be  constructive,  128. 
fact  for  the  jury  whether  buyer  accepted,  128,  189,  152. 
an  act  of  ownership  is  acceptance,  128,  154. 
acceptance  may  suffice  for  formation  of  contract,  and  not  for  performance, 

130,  131. 
whether  it  is  necessary  that  buyer  should  have  had  an  opportunity  of  rejec- 
tion, 182-137. 
acceptance  may  precede  receipt,  186. 
acceptance  insufficient  after  action  brought,  137. 
carrier  has  no  authority  to  accept  for  buyer,  188. 
silence  and  delay  as  proof  of  acceptance,  139. 
marking  the  goods,  140. 

where  some  of  the  goods  are  not  yet  in  existence,  141. 
where  the  goods  are  of  different  kinds,  141. 
where  the  bargain  is  for  sale  and  resale,  141. 
effect  of  proving  acceptance  and  receipt,  142. 
acceptance  after  disaffirmance  of  contract  by  vendor,  142. 
mere  manual  acceptance  not  always  sufficient,  152. 
not  bound  to  accept  because  goods  are  in  strict  accordance  with  oontivct, 

152. 
implies  mutual  assent,  when,  155. 
What  is  actual  receipt^  142,  153.     (See  Receipt.) 
what  is  earnest,  156.     (See  Earnest.) 
what  is  part  payment,  156.    (See  Payment.) 

memorandum  or  note  in  writing,  163.    (See  Evidence;  Memorandum.) 
signature  of  the  party,  204.    (See  Sionatube.) 
signature  of  agent  duly  authorized  to  sign,  212.     (See  Principal    and 

Agent.) 
broker^s  authority  to  sign,  218.     (See  Broker.) 
auctioneer's  authority  to  sign,  216.    (See  Auctioneer.) 
bought  and  sold  notes,  219.    (See  Bought  and  Sold  Notes.) 
distinction  between  4th  and  17th  sections  of  statute,  175,  176. 
STOPPAGE  IN  TRANSITU, 

is  a  right  which  exists  only  when  buyer  is  insolvent,  and  after  the  goods 

have  been  delivered  out  of  vendor's  possession,  778. 
its  history,  778. 
defined,  81 7. 

an  extension  of  the  right  of  lien,  817,  818. 
a  factor  or  other  agent,  delivering  to  vendee  after  notice  of  vendee's  inaol- 

vency,  becomes  liable  to  vendor,  818. 
trover  thought  not  proper  form  of  action  for  vendor,  sed  qwxre,  818. 
carrier  not  liable  to  consignor  for  neglect  to  give  notice,  when  goods  are 

taken  out  of  his  possession  by  attaching  creditors  of  vendee,  818. 
a  right  highly  favored  in  law,  818. 

exists  though  credit  given  for  goods,  time  of  which  has  not  expired,  818. 
insolvency  of  buyer  supersedes  fact  of  credit,  818. 
nor  would  taking  a  time  note  for  price  make  any  difference,  818. 
but  where  note  of  third  person  is  taken,  it  would  probably  prevent  right, 

818. 
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STOPPAGE  IN  TRANSITU -^CofUinued. 

goods  may  be  stopped  for  whole  amount  due  though  part  be  paid,  818. 

term  sometimes  incorrectly  used  in  a  very  different  sense,  818. 

examples  of  incorrect  use,  818,  819. 
Who  may  exercise  the  rights  — 

persons  in  position  of  vendors,  779. 

consignor  who  has  bought  with  his  own  money  or  credit^  779,  819. 

agent  of  vendor  who  is  indorsee  of  bill  of  lading  may  stop  in  his  own  name, 
779. 

vendor  of  an  interest  in  an  executory  contract,  779. 

surety  can,  after  payment  of  price,  under  Mercantile  Law  Amendment  Act, 
780. 

parties  having  liens  other  than  that  of  vendor  cannot,  781. 

consignor  may  stop,  even  where  factor  has  made  advances,  781. 

agent  without  authority:  stoppage  good,  if  ratified  before  end  of  transit,  but 
not  otherwise,  781. 

vendor's  right  not  affected  by  partial  payment,  782. 

but  where  contract  is  apportionable,  only  exercisable  over  goods  remaining 
unpaid  for,  782. 

vendor's  right  not  lost  by  conditional  payment,  782. 

but  lost  if  he  has  received  securities  as  absolute  payment,  782. 

consignor  may  stop,  although  in  unadjusted  account  current  with  consignee, 
and  the  balance  uncertain,  782. 

consignor  who  ships  goods  to  meet  unmatured  acceptances  in  general  account 
cannot  stop  {qwere),  782. 

vendor's  right  is  paramount  to  carrier's  lien  for  general  balance,  788. 

or  to  attaching  creditor's,  788. 

and  in  certain  cases  to  claim  for  freight,  783. 

a  factor  or  agent  who  buys  goods  in  his  own  name,  or  on  his  own  credit,  may, 
819. 

although  he  charges  a  commission  for  doing  the  business,  819. 

or  has  taken  bills  of  exchange  in  his  favor  drawn  by  master  of  vessel  on  con- 
signee, 819. 

any  person  may  who  has  paid  the  price  for  vendee,  and  taken  from  him  an 
assignment  of  the  bill  of  lading  as  security  for  his  advances,  819. 

such  is  a  quasi  vendor,  819. 
Against  whom  may  it  he  exercised,  — 

only  against  insolvent  vendee,  784,  819. 

what  is  meant  by  **  insolvency,"  784,  819. 

vendor  stops  at  his  peril  in  advance  of  buyer's  insolvency,  784. 

what  is  meant  by  *'  an  insolvent  buyer,"  819. 

an  overt  act  of  insolvency  will  suffice,  819. 

but  is  not  necessary  when  otherwise  found  out,  819. 

not  necessaj^  that  buyer  should  have  applied  for  benefit  of  any  insolvent  law, 
819. 

fact  of  insolvency,  not  act,  which  governs  what  matters  lend  to  prove  insol- 
vency, 819. 

evidence  of  actual  insolvency  always  competent,  820. 

definitions  of  legal  insolvency,  820. 

if  it  exists  at  time  the  alleged  right  of  stoppage  is  exercised,  it  is  sufficient,  820. 

if  it  existed  at  time  of  purchase,  unknown  to  seller,  he  may  still  exercise  the 
right  if  he  finds  it  oat  before  transit  is  ended,  820. 
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STOPPAGE  IN  TRANSITU  ^Continued. 
When  does  the  transit  b^ginj  — 
when  the  goods  have  so  far  left  the  possesBion  of  the  rendor  that  he  can  no 

longer  exercise  his  common  law  right  of  lien,  820. 
duration  of  the  transit,  784,  820. 
the  right  comes  into  existence  after  yendor  has  parted  with  title  and  right  of 

possession,  and  actual  possession,  785. 
general  principles  stated  by  Parke,  B.,  in  James  v.  Griffin,  785. 
goods  may  be  stopped  in  hands  of  carrier,  785. 
even  though  named  by  purchaser,  786. 

but  goods  delivered  on  buyer's  own  cart  or  vessel  are  not  in  transitu,  786. 
but  semNef  a  question  of  intention,  786. 
vendor  may  restrain  the  effect  of  delivery  on  bnyer's  vessel,  by  the  terms  of 

the  bill  of  lading,  786. 
and  the  effect  of  the  delivery  on  the  buyer's  own  ship  is  the  same,  whether  it 

be  a  general  ship,  or  one  sent  expressly  for  the  goods,  787. 
where  the  vessel  is  chartered  by  the  buyer,  787. 
right  does  not  extend  to  insurance  money  due  to  purchaser,  789. 
where  vendor  takes  receipt  in  his  own  name  for  goods  put  on  board,  his  right 

not  lost,  789. 
unless  the  vessel  belonged  to  buyer  of  goods,  and  vendor  fails  to  qualify  the 

language  of  the  receipt,  789. 
What  does  or  does  not  defeat  the  right  itUermediately,  820  et  seq, 

1.  Attachment  or  resale,  820. 

not  lost  by  attachment  of  goods  in  transit  by  creditor  of  vendee,  820. 

though  officer  has  taken  possession  of  goods,  820. 

but  an  attachment  by  vendor  himself  conddeced  an  abandonment  of  his 

right  of  stoppage,  821. 
where  this  is  the  result  of  a  mistake,  821. 
right  not  lost  by  mere  sale  of  goods  by  vendee,  821. 
but  may  be  lost  by  shipping  goods  in  the  buyer's  name,  as  consigncH', 

821. 

2.  Transfer  of  bill  of  lading,  821. 

a  bond  fide  sale,  accompanied  by,  does  defeat  right,  821. 

American  law  accepts  doctrine  of  Lickbarrow  v.  Mason,  821. 

this  true  though  goods  be  sold  in  payment  of  an  antecedent  debt,  821. 

but  not  where  assignment  is  merely  collateral  security  for  a  pre-ex- 
isting debt,  822. 

transfer  must  be  bondfde^  822.  • 

assignees  of  vendee  for  benefit  of  creditors  do  not  take  as  bond  fide 
purchasers,  822. 

they  acquire  only  the  rights  of  the  assignor,  822. 
8.  Possession  by  vendee  or  his  assignee,  822. 

when  goods  in  their  possession,  though  they  have  not  reached  their 
original  destination,  the  right  is  lost,  822. 

vendee  may  intercept  them  on  the  way,  take  possession,  and  thos  de- 
feat the  right,  822. 

good  faith  here  may  be  essential,  822. 

where  by  agent,  822. 

good  to  defeat  right,  if  agent's  authority  and  purpose  are  sufficient, 
822. 

if  to  merely  transmit  or  forward  to  the  vendee  at  original  place  of 
destination,  the  transit  is  not  ended,  822. 
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if  the  purpose  a&d  authority  of  the  agent  is  to  change  their  destina- 
tion, 823. 

when  does  the  right  naturally  terminate:  right  terminates  when  goods 
have  completely  reached  the  destination  originally  intended  by  the 
parties,  789,  823. 

although  not  in  actual  possession  of  vendee,  823. 

test  for  determining  this,  790. 

eases  selected  as  examples,  790  et  seq.  i 

immaterial  that  destination  of  goods  is  not  disciomd  at  time  of  con- 
tract, 793. 

where  goods  hare  reached  their  destination,  but  are  still  in  earrier^s 
possession,  794. 

both  buyer  and  canter  must  agree,  before  carrier  can  become  bailee,  to 
keep  the  goods  for  buyer,  795. 

vendor  can  stop  although  purchaser  is  a  member  of  his  firm,  798. 

carrier  may  become  bailee  for  buyer  while  retaining  his  own  lien,  799. 

but  retention  of  lien  furnishes  strong  evidence  that  the  carrier  has  not 
changed  character,  799. 

buyer  may  anticipate  the  end  of  transit,  and  thus  put  an  end  to  the 
right  of  stoppage,  799. 

buyer's  right  of  possession  not  affected  by  carrier's  tortiova  refusal  to 
deliver,  and  right  of  stoppage  is  at  an  end,  800. 

right  of  stoppage  continues  after  arrival  of  goods  at  destination,  until 
vendee  takes  possession,  800. 

what  is  such  possession,  800. 

whetlier  delivery  of  part  is,  801, 

rule  stated,  801. 

delivery,  even  after  buyer's  bankruptcy,  into  his  warehouse  or  to  his 
trustee,  ends  the  transit,  801. 

but  insolvent  buyer  may  aid  his  vendor  by  refusing  acceptance  and 
rescinding  contract,  802. 

or  declining  to  take  possession,  802. 

meaning  of  "  originsd  destination,"  828. 

if  transit  once  at  end,  it  does  not  commence  by  sending  goods  to  new 
destination,  823. 

application  of  general  rule  difficult,  823. 

the  mere  arrival  at  the  town  or  city,  still  remaining  in  carrier's  hands, 

•   does  not  terminate  the  right,  824. 

fio  of  local  carrier  at  the  place  of  vendee's  residence,  824. 

where  carrier,  for  some  cause,  transports  goods  'back  to  original  start- 
ing place,  824. 

if  goods  carried  by  sea,  right  not  lost  by  mere  arrival  of  the  ship  at 
the  home  port  of  consignee,  824. 

right  still  continues,  though  carrier  at  the  end  of  his  route  has  stored 
the  goods,  preparatory  to  delivery  to  consignee,  vpon  payment  of 
freight  and  charges,  825. 

reason  of  this  rule,  825. 

if  the  goods  have  been  put  into  the  hands  of  the  vendee*s  agent,  the 
transit  is  at  an  end,  825. 

mere  deposit  of  goods  in  the  custom-house  for  entry  does  not  con- 
stitute such  a  delivery  as  to  destroy  right,  825« 

otherwise  if  such  entry  has  been  duly  perfected  by  the  consignee,  825, 
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Haw  is  the  right  exercised^  — 
no  particular  mode  required,  820. 
a  '*  claim"  made  by  the  vendor  or  his  agents,  upon  any  one  haying  the 

goods  in  his  possession  before  the  transit  is  legally  ended,  is  sufficient,  826. 
yendor  not  obliged  to  retake  goods  into  his  actual  custody,  826. 
notice  or  claim  of  vendor  should  properly  be  made  upon  some  party  haying 

possession,  custody,  or  charge  of  the  goods,  826. 
notice  to  yendee  himself  held  not  sufficient,  where  goods  are  in  transit  in 

other  person's  hands,  826. 
agent  authorized  to  act  for  vendor  may  exercise  the  right,  826. 
where  by  an  unauthorized  agent  of  vendor,  826. 
rule  as  to  ratification,  826. 
simple  notice  to  carrier  is  the  usual  mode,  802. 
effect  of  entry  of  goods  at  custom-house  by  vendor,  80S. 
the  notice  must  be  to  the  person  in  possession,  803. 
or  to  the  employer,  in  time  to  enable  him  to  notify  his  servant  not  to  deliver, 

803. 
whether  the  ship-owner  is  under  any  obligation  to  communicate  the  notice, 

80S. 
notice  may  be  given  to  the  ship-owner  who  has  retained  the  bill  of  lading  for 

unpaid  freight,  804. 
it  is  not  necessary  to  inform  carrier  that  buyer  has  not  parted  with  the  bill 

of  lading,  804. 
duty  of  master  of  vessel  is  to  deliver  goods  to  yendor,  not  to  retain  them  till 

confficting  claims  are  settled,  805. 
but  he  delivers  at  his  peril,  and  may  require  indemnity,  805. 
and  if  refused,  may  protect  himself  by  bill  of  interpleader,  805. 
but  where  the  master  has  no  notice  or  knowledge  of  prior  dealing,  he  may 

deliver  to  the  holder  of  the  bill  of  lading  first  presented,  807. 
the  stoppage  must  be  on  behalf  of  vendor  in  assertion  of  his  paramount  right 

to  the  goods,  807. 
How  it  may  be  defeated,  — 
right  is  only  defeasible  when  a  bill  of  lading  representing  the  goods  has  been 

transferred  to  bon&Jide  indorsee  for  value,  807. 
effect  of  receipt  of  bill  of  lading  by  vendee,  807. 
by  common  law  the  right  could  only  be  defeated  by  the  transfer  of  the  bill  of 

lading  on  sale  of  the  goods,  807. 
but  now  by  Factors'  Acts,  by  pledge  of  the  bill,  807. 
and  the  transfer  of  the  bill  of  lading  is  now  an  assignment  of  the  eontrtKt  as 

well  as  a  transfer  of  the  goods,  808. 
but  the  bill  of  lading  is  not  negotiable  like  a  bill  of  exchange,  and  the  trans- 
feree gets  only  such  title  as  the  transferror  had,  808. 
and  transferee  has  no  better  title  than  indorser,  808. 
agent  intrusted  under  Factors'  Acts,  809. 
but  bon&  fide  holder  will  prevail  against  true  owner  who  has  transferred  the 

bill,  even  though  induced  to  do  so  by  fraud,  809. 
indorsement  of  bill  of  lading,  when  primd  facie  proof  that  it  was  for  value, 

809. 
where  consignor  gets  back  bill  of  lading  after  parting  with  it,  809. 
where  bill  of  lading  has  been  transferred  as  a  pledge,  right  of  stoppage  exists 

for  the  surplus,  809. 
and  vendor  may  force  pledgee  to  marshal  the  assets,  809. 
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effect  of  sub-sale  of  goods  during  transit,  810  et  seq. 

right  of  stoppage  defeated  only  when  sub-sale  accompanied  by  transfer  of  bill 

of  lading  or  other  document  of  titlCi  812. 
vendor's  right  of  stoppage  is  defeated  by  the  transfer  of  the  bill  of  lading, 

even  when  transferee  knows  that  the  goods  have  not  been  paid  for,  if  the 

transaction  is  honest,  813. 
whether  transfer  for  antecedent  debt  will  defeat  the  right,  814. 
Effect  of  exercising  the  rights  — 

does  not  rescind  sale,  and  revest  title  in  vendor,  but  the  effect  is  to  merely 

restore  the  goods  to  the  vendor's  possession,  814,  826. 
vendor  has  same  remedies  to  recover  price  by  resale  or  suit  at  law  as  before, 

826. 
STRANGERS, 

payment  by,  708. 
SUBSEQUENT   APPROPRIATION,  294  et  seq. 

converts  mere  agreement  to  sell,  into  an  actual  sale,  294. 

when  vendor  is  to  appropriate  the  goods,  what  constitutes  the  appropriation, 

294. 
rule  to  determine  election^  295. 
the  property  is  transferred  the  moment  the  despatch  or  other  act  has  com* 

menced,  295. 
review  of  the  authorities,  295  et  seq. 
where  there  is  a  delivery  to  carrier  by  purchaser's  order,  the  property  vests 

immediately,  296. 
this  true  in  the  United  States,  296,  812. 
effect  of  vendor's  paying  carriage  on  the  goods,  296. 
appropriation  based  upon  a  condition,  800. 

an  appropriation  must  be  assented  to  both  by  vendor  and  vendee,  308. 
property  does  not  pass  even  when  vendor  has  power  to  elect,  unless  he  exer- 
cise it  in  conformity  with  the  contract,  309. 
cannot  elect  more  than  required  by  contract,  309,  313. 
or  delay  delivery  to  a  much  later  time  than  named,  313. 
of  chattel  to  be  manufactured,  310. 

as  to  what  constitutes  a  sufficient  delivery  to  a  carrier,  313. 
effect  where  the  sale  is  legal  in  one  state  while  illegal  in  another,  813. 
direction  to  consignee  must  be  reasonably  correct  and  sufficient,  313. 
question  of  intention  for  jury  as  to  when  title  actually  passed,  318. 
payment  of  freight  by  seller,  effect  of,  313. 

where  vendor  only  sends  part  of  things  ordered,  which  never  come  to  con- 
signee's hand,  there  is  no  sale,  313. 
especially  when  such  part  be  sent  by  a  different  or  more  expensive  route  than 

that  designated  by  the  order,  814. 
effect  of  sending  goods  without  any  direction,  314. 
sending  goods  by  a  carrier  not  ordered  at  all  has  no  tendency  to  pass  any 

title,  814. 
as  to  creditors,  814. 
as  to  articles  expressly  manufactured,  when  appropriation  becomes  complete, 

314. 
some  authorities  hold  that  some  act  of  acceptance  or  acquiesence  on  buyer's 

part  in  the  appropriation  is  necessary  to  fully  pass  title,  814. 
SUCCESSIVE  DELIVERIES,  556-558.     (See  Conditions.) 
SUCCESSIVE  PAYMENTS,  558-560.    (See  Conditions.) 
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SUNDAY, 

sales  on,  492  et  seq,,  502.     (See  Illegality.) 

not  void  at  common  law,  492. 

history  of,  reviewed,  502. 

when  both  parties  are  boand  by,  502. 

generally,  502,  503. 

payment  on,  705.    (See  Payment.) 

TENDER  (of  Goods).    (See  Delivery.) 
TENDER  (OF  Price), 

valid  at  any  time  before  writ  bsued,  670. 

equivalent  to  payment,  673. 

requisites  of  valid  tender,  673. 

buyer  must  produce  money  equal  to  the  debt,  673,  707. 

unless  its  production  be  waived,  707. 

mere  ^*  offer  to  pay  "  is  not  per  se  sufficient,  when,  707. 

not  sufficient  to  have  money  in  one's  pocket  if  not  produced,  707. 

nor  to  leave  money  w^th  a  third  person  for  the  creditor,  707. 

to  hold  out  money,  naming  no  sum,  707. 

to  have  money  in  sight,  but  unseen  by  creditor,  707. 

producing  the  right  amount  in  bags  is  sufficient  without  counting  it,  707. 

waiver  of  production  of  money  may  be  implied,  but  the  courts  are  rigorous  in 
requiring  proof  of  such  waiver,  673. 

examples  of  sufficient  waivers,  673,  674. 

tender  must  be  so  made  as  to  enable  creditor  to  examine  and  count  the  money, 
674. 

in  what  coin  tender  must  be  made,  674. 

waiver  of  objection  to  the  quality  or  kind  of  money  offered,  readily  implied,  675. 

tender  of  more  than  is  due  is  good,  675. 

but  not  with  demand  for  change  if  creditor  objects,  675. 

tender  implies  assent  of  but  one  party,  706. 

tender  of  part  of  an  entire  debt  not  valid,  676,  706. 

though  where  debtor  did  not  know  amount  of  his  debt,  and  creditor  would  not 
inform  him,  held  good,  706. 

of  balance  due  after  set-off  not  allowable,  678. 

tender  must  be  unconditional,  678,  707. 

debtor  cannot  demand  admission  that  no  more  is  due,  678. 

but  may  exclude  presumption  that  he  admits  more  to  be  due,  678.* 

perfect  tender  can  only  be  made  in  legalized  currency  of  the  country,  706. 

bank-bills  of  state  bank  are  not,  even  for  a  debt  due  bank,  706. 

to  present  a  counter-claim,  not  a  good  tender,  707. 

of  money  current  in  community,  707. 

not  good  where  conditioned  on  the  giving  of  a  receipt  or  release  in  full,  707. 

rule  at  common  law,  680. 

clearly  a  note  may  be  demanded  as  the  condition  of  a  tender  to  pay  it,  708. 

so  where  statute  makes  it  duty  of  creditor  to  give  a  release,  on  tender,  708. 

tender  must  be  kept  good,  708. 

must  be  kept  ready  for  creditor,  708. 

if  suit  be  brought,  the  amount  must  be  paid  into  court  for  the  plaintiff,  708. 

effect  of  tender,  708. 

stops  the  running  of  interest,  708. 

bars  any  liability  for  subsequent  costs,  708. 

tender  under  protest  that  the  amount  is  not  due,  is  good,  680. 
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THING  SOLD, 

mistake  as  to,  54,  74. 

where  the  thing  has  ceased  to  exist  the  sale  is  Toid,  76,  80 

why  so,  76. 

DO  liability  for  its  non-performance,  80. 

things  not  yet  in  existence,  of  two  classes,  77. 

things  having  potential  existence  may  be  sold,  77. 

where  the  subject  of  the  contract  is  to  be  something  afterwards  acquired,  one 

can  make  a  valid  agreement  to  sell,  not  an  actual  sale,  77. 
in  such  sales  risk  remains  in  the  vendor,  77. 

although  actual  sale  void,  some  subsequent  act  of  vendor  may  bind  him,  78. 
different  rule  prevails  in  equity,  78,  81. 
beneficial  interest  transferred,  78. 
American  decisions,  79,  80,  et  seq. 

civilians  held  that  an  expectation  dependent  on  chance  could  be  sold,  79. 
are  executory  contracts  to  sell  goods  not  owned  by  vendor,  wagers?  78. 
where  impossibility  afterwards,  80. 
as  to  sale  of  thing  not  yet  acquired,  the  American  law  agrees  with  the 

English,  80. 
not  a  question  of  intention,  but  of  power,  80. 

to  take  possession  before  the  rights  of  third  persons  have  intervened,  81. 
as  to,  between  the  parties  themselves,  81. 
Blackeraore  v.  Shelby  criticised,  81. 
sale  by  son  of  his  expected  interest  as  heir  to  his  father's  estate,  made  to  a 

stranger,  not  valid,  81. 
equitable  doctrine  in  America,  81. 
potential  existence,  82. 
unborn  animals  may  be  sold,  82. 

so  of  a  crop  then  sown  or  growing  on  grantor's  land,  82. 
future  crops,  rule  as  to,  82. 
butter  and  cheese  to  be  made,  82. 
executory  contracts  to  sell,  effect  of  breach,  82. 
TIMBER  GROWING, 
sales  of,  113. 

when  and  to  what  extent  within  the  statute  of  frauds,  113. 
to  be  cut  down  by  seller  or  buyer,  113. 
to  be  cut  down  as  soon  as  possible,  113. 
true  test  whether  parties  intended  trees  to  derive  a  benefit  from  the  land,  or 

merely  intended  land  to  be  in  the  nature  of  a  warehouse,  113,  119. 
for  this  reason  a  sale  of  nursery  trees  and  shrubs,  to  be  removed  the  following 

spring  or  autumn  after  the  sale,  was  held  a  sale  of  personal  property,  119. 
title  to  trees  passes  with  a  license  to  vendee  to  enter  and  remove  them,  1 20. 
this  license  is  irrevocable  as  to  trees  already  cut,  though  not  carried  away, 

120. 
but  revocable  as  to  those  still  standing,  1 20. 
but  where  trees  are  to  derive  benefit  from  the  land  by  standing  after  the 

sale,  the  transaction  does  involve  '*  an  interest  in  land,"  120. 
TIME, 

receipt  will  become  acceptance  if  the  right  of  rejection  is  not  exercised  within 

a  reasonable  time,  664. 
time  of  performing  a  contract  may  be  a  condition  precedent,  637. 
where  time  for  delivery  is  not  expressed,  a  reasonable  time  is  allowed,  636. 
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where  the  time  is  expressed,  the  question  is  one  of  law  for  the  court,  638. 
"  month  "  in  mercantile  law  means  a  calendar  month,  638. 
<*hour"  up  to  which  a  vendor  may  make  a  valid  deliveTy,  639. 
rule  as  laid  down  in  the  English  cases,  639. 

meaning  of  ''directly,"  ''as  soon  as  possible,"  "reasonable  time,"  641,  662. 
TIME  BARGAINS.    (See  Illkoality.) 
TIPPLING  ACTS,  487. 
TITLE.    (See  Property  in  Goods.) 
"TO  ARRIVE.*'    (See  Sales  to  Arrive.) 
TRIAL.     (See  Sales  on  Trial.) 
TROVER, 

innocent  buyer,  reselling  goods  bought  from  one  not  owner,  liable  in  trover  to 

true  owner,  9. 
maintainable,  even  though  evidence  in  support  of  it  shows  a  case  of  felony  in 

defendant,  14. 
effect  of  sales  in  market  overt  as  a  defence  in  trover,  10  el  seq,,  34.     (See 

Market  Overt.) 
broker's  responsibility  in  trover  discussed  in  Fowler  v.  HoUins,  188. 
recovery  in  trover  and  satisfaction  of  the  judgment  operates  as  a  sale  by  the 

plaintiff  to  the  defendant,  54. 
bankrupt's  assignee  cannot  maintain  trover  against  unpaid  vendor  in  posses- 
sion, 721. 
cannot  be  maintained  against  wrong-doer  by  purchaser  of  goods  which  re- 
main in  unpaid  vendor's  possession,  721. 
lies  against  vendor,  even  where  property  has  not  passed,  if  vendor  is  debarred 

by  estoppel  from  showing  that  fact,  730. 
vendee  in  default  cannot  maintain  trover,  740,  746. 
damages  in  trover  not  always  the  full  value  of  goods  converted,  744. 
full  value  of  goods  recoverable  against  a  mere  stranger,  744. 
proper  rule  in  such  cases,  836. 

buyer  cannot  obtain  greater  damages  by  suing  in  trover  than  by  suing  on  the 
contract  for  the  breach,  744,  846  et  seq, 

UNCONDITIONAL  SALES,  241. 

rules  as  laid  down  in  Shepherd's  Touchstone,  241. 

in  Noy's  Maxims,  241. 

rules  in  England  at  present  day,  242. 
USAGE,  628. 

in  warranties.    (See  Evidence;  Warranty.) 

VALUATION,  83.    (See  Conditions;  Price.) 
VALUE, 

where  uncertain  at  time  of  sale,  statute  of  frauds  applies,  if  it  turns  out  to  be 
over  statute  amount,  122. 
VENDOR, 

who  can  be,  9,  34. 
VOID  AND  VOIDABLE  ACTS.    (See    Drunkards  ;   Infants  ;  AIarried 
Women.) 

WAGER, 

not  illegal  under  certain  conditions  at  common  law,  486. 
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WAGER  —  Continued. 
when  illegal,  486. 

when  contract  for  sale  of  goods  is,  and  illegal,  486. 
a  sale  which  amounts  to  an  indirect  wager  is  Toid,  498. 
this  is  so  where  price  is  made  to  depend  in  whole  or  in  part  on  some  future 
contingent  event,  498. 
WAIVER  OF  CONDITIONS,  611  tfiag^.    (See  Conditions.) 
WAIVER   OF  LIEN,  752,  774.     (See  Likn.) 
WAREHOUSE  RECEIPTS, 

in  some  states  transfer  of,  operates  as  a  transfer  of  the  title,  776. 
WARRANTY, 
Express, 

sale  by  description  involves  condition,  not  warranty,  by  the  English  rule,  546, 

547,  568. 
definition  of  warranty,  545,  668,  606. 
nature  of  a  warranty,  606. 

distinction  between  warranty  and  condition,  508,  568. 
a  representation,  in  order  to  constitute  a  warranty,  must  be  made  during  the 

course  of  the  dealing,  and  must  enter  into  the  bargain,  568,  607. 
warranty,  after  sale  completed,  requires  new  consideration,  564,  607. 
requires,  like  all  other  contracts,  a  consideration,  607. 
if  made  at  time  of  sale,  or  as  a  part  of  or  inducement  to  the  sale,  no  other 

consideration  is  necessary,  607. 
but  if  made  after  sale,  and  not  as  a  part  of  it,  necessity  of  a  new  considera- 
tion, 607. 
an  offer  to  warrant  when  the  parties  commence  negotiating  is  sufficient,  607. 
warranty  in  printed  catalogue  at  auction  sale,  607. 
if  warranty  is  promised  at  time  of  sale,  it  may  be  given  long  after  sale  has 

closed,  607. 
question  arises  only  in  express  warranties,  607. 
a  slight  new  consideration  will  always  suffice,  607. 
warranty  of  quality  is  not  implied  by  mere  fact  of  sale,  564. 
caceat  emptor  is  the  rule,  but  subject  to  many  exceptions,  564,  628. 
As  to  what  constitvJtes  an  express  warranty^  — 

1.  All  agree  that  neither  the  word  '*  warrant,"  nor  any  other  particular 
word  or  form  of  words,  is  necessary,  608. 

2.  All  agree  that  mere  words  of  praise  and  commendation f  or  which 
merely  express  the  vendor's  opinion,  judgment,  or  estimate,  do  not  con- 
stitute a  warranty,  608. 

3.  All  agree  that  any  positive  affirmation  of  a  material  fact  as  a  fact  in- 
tended by  the  vendor  as  and  for  a  warranty,  and  relied  upon  as  such,  is 
sufficient,  608. 

4.  All  agree  that  whether  a  particular  assertion  is  an  affirmance  of  a 
positive  fact,  or  on  the  other  hand  only  praise  and  commendation,  is  a 
question  for  the  jury,  608. 

5.  Some  cases  seem  to  hold  that  a  positive  affirmation  of  a  material  fact, 
though  made  and  relied  upon  as  such,  does  not  constitute  a  warranty 
unless  the  vendor  either  actually  intended  to  toarrant,  or  to  have  the 
vendee  so  understand  him,  6o8. 

6.  The  better  class  of  cases  hold  that  a  positive  affirmation  of  a  material 
fact,  so  intended  and  relied  upon,  is  in  law  a  warranty,  whether  vendor 
intended  to  warrant  or  not,  609. 
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WARRANTY— Express  —  Continued. 

no  special  form  of  words  needed  to  create  warranty,  564,'  606. 

test  for  determining  whether  representation  amounts  to  warranty,  565. 

it  is  fact  for  the  jury  whether  warranty  was  intended,  565. 

interpretation  of  express  warranties,  and  examples  of  decided  cases,  565,  567. 

general  warranty  does  not  extend  to  defects  visible  on  simple  inspection,  un- 
less so  worded  as  specially  to  protect  buyer  from  them,  £67. 

oral  warranties,  609. 

if  the  article  is  sold  by  a  formal  written  contract  or  a  regular  bill  of  sale,  and 
that  is  silent  on  the  subject  of  warranty,  no  oral  warranty  made  at  the 
same  time,  or  previously  even,  can  be  shown,  570,  609. 

but  this  rule  does  not  apply  to  an  informal  **  bill  of  parcels,"  as  it  is  called, 
609. 

much  less  does  a  mere  receipt  for  the  price,  which  contains  no  allusion  to  a 
warranty,  prevent  the  vendee  from  proving  the  existence  of  one,  610. 

such  memoranda  are  not  considered  contracts  so  as  to  exclude  any  oral  terms 
or  conditions  of  the  real  contract,  610. 

interpretation  of  warranties,  610. 

general  rule,  610. 

**  considered  sound,"  held  not  to  import  an  absolute  warranty,  610. 

obvious  defects,  610. 

it  is  sometimes  held  that  a  general  warranty  does  not  apply  to  patent  and  ob- 
vious defects,  610. 

"sound  and  well  "  warranty,  with  obvious  defect,  610. 

but  conceived,  if  general  statement  be  true,  it  is  simply  on  the  presumption 
that  the  buyer  does  not  rely  upon  it,  which  is  an  essential  element  to  make 
any  warranty  binding,  610. 

illustrations,  611. 

if  seller  uses  some  artifice  to  conceal  defects  otherwise  visible,  or  misrepre- 
sents their  character,  his  general  warranty  may  cover  them,  612. 

warranty  of  future  condition,  571,  612. 

ordinarily  a  warranty  is  understood  to  apply  only  to  the  state  of  things  exist- 
ing at  the  very  time  of  sale,  612. 

but  there  is  no  legal  reason  why  a  party  may  not  warranty  against  future 
events  or  future  infirmities,  as  well  as  present,  if  the  language  is  suffi- 
ciently clear  and  explicit,  612. 

meaning  of  "  soundness  "  in  warranty  of  horses,  568,  612. 

list  of  various  defects  which  have  been  held  to  constitute  unsoundness,  569, 
612. 

a  temporary  and  curable  injury  existing  at  the  sale,  but  which  does  not  at  the 
time  injuriously  affect  the  natural  usefulness  and  fitness,  is  not  a  breach, 
612. 

a  horse  may  be  unsound  at  the  time  of  sale  if  he  then  has  the  seeds  of  disease, 
612. 

lameness  may  or  may  not  be  an  unsoundness;  if  permanent  it  is,  612. 

a  mere  cold,  not,  612. 

warranties  by  agents,  general  rule,  571,  613. 

agents  for  sale  may  give  warranty,  if  usual,  in  order  to  effect  a  sale,  572, 
613. 

but  a  servant  of  a  private  owner,  intrusted  to  sell  and  deliver  a  horse  on  one 
particular  occasion,  has  no  implied  authority  to  warrant,  572. 

auctioneers  known  to  be  such  have  not  ordinarily  authority  to  warrant  and 
bind  the  owner,  618. 


INDEX.  1007 

Fl^rM  refer  to  Pagei. 

WARRANTY— Express—  Continued. 

nor  ordinary  brokers,  61 S. 

and  generally  a  mere  agent  "to  sell  "  has  not,  unless  authorized  in  a  sale  of 
an  article  open  to  inspection,  618. 

if  articles  are  such  as  are  asually  warranted  by  owner,  agent  to  sell  may  be 
supposed  to  have  authority  so  to  do,  613. 

in  '*  sales  by  sample  **  it  may  be  that  an  agent  has  implied  authority  to  war- 
rant that  the  property  shall  be  equal  to  the  sample,  6 IS. 

some  courts  hold  that  a  general  agent  to  sell  has  power,  without  express  au- 
thority, to  warrant,  613. 

an  unauthorized  warranty  of  an  agent  may  be  ratified,  613. 

what  will  constitute,  618. 

as  to  what  will  be  evidence  of  an  authority  to  warranty  by  an  agent,  614. 

implied  warranties,  general  principles,  614. 

these  are  created  by  law,  or  spring  from  the  facts  existing  at  the  time  of  sale, 
from  what  the  parties  did  rather  than  from  what  they  said,  614. 

no  implied  warranty  of  quality  arises  where  there  is  an  express  warranty  of 
some  other  quality,  614. 

expressio  unita  est  exclusio  cdteriuSf  614. 

has  been  thought  that  an  express  warranty  of  quality  does  not  exclude  the 
implied  warranty  of  title,  nor  vice  versd^  614. 
Implied,  of  Title, 

exists  in  executory  agreement,  574. 

affirmation  by  vendor  that  the  chattel  is  his,  implies  warranty  of  title,  574. 

this  affirmation  may  be  implied  from  conduct  as  well  as  expressed  in  words, 
674. 

if  vendor  knows  he  has  no  title,  it  is  a  fraud  to  sell  if  he  conceal  that  fact 
from  the  buyer,  574. 

the  one  controverted  question  is,  whether,  in  the  sale  of  a  chattel,  an  innocent 
vendor,  by  the  mere  act  of  sale,  asserts  that  he  is  owner,  574. 

discussion  of  the  subject  and  review  of  the  authorities,  574-582. 

submitted  that  the  rule  is  now  changed  from  that  laid  down  in  the  text-books, 
582. 

in  America,  the  rule,  582. 

universally  agreed  in  America  that,  in  every  sale  of  personal  property  by  one 
in  possession  thereof,  selling  in  his  own  right  as  absolute  owner,  there  is  an 
implied  warranty  of  ownership,  614. 

this  applies  to  sales  of  incorporeal  property,  rights  and  choses  in  action,  as 
well  as  chattels,  614. 

cases  decided  on  this  point  in  the  various  states,  614,  615. 

exists  although  the  vendor  assigns  and  delivers  to  the  buyer  the  bill  of  sale 
under  which  he  himself  acquired  the  chattel,  which  is  silent  on  the  subject 
of  warranty,  615. 

a  warranty  of  title  is  a  warranty  of  tkfree  and  perfect  title,  616. 

all  agree  that  by  *'  possession  *'  is  not  meant  merely  actual  custody,  occupa- 
tion, or  physical  keeping,  but  includes  all  constructive  possession,  such  as 

*  possession  by  a  bailee,  &c.,  616. 

line  of  cases  hold  that  where  property  is  out  of  possession,  either  actual  or  con- 
structive, it  is  more  natural  to  believe  that  the  vendor  is  only  selling  **  hife 
interest  "  in  it,  616. 

especially  true  where  property  is  held  by  an  adverse  claimant,  616. 

doubtful  whether  there  is  any  sound  distinction  between  a  vendor  In  and  out 
of  possession,  616. 
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cases  examined,  616-618. 

but  it  is  universally  agreed  that,  in  official  sales  in  aitfrs  droits  there  is  no  im- 
plied warranty  of  title  in  the  party  whom  he  thus  represents,  618. 

when  is  a  warranty  of  title  broken  so  as  to  give  a  caase  of  action  ?  618. 

some  hold  that  the  cause  of  action  exists  immediately,  whether  the  buyer  has 
or  has  not  surrendered  the  chattel  to  the  real  owner,  619. 

still  more  if  the  buyer  has  offered  to  return  the  property  to  the  real  owner, 
619. 

while  others  seem  to  hold  that  the  buyer  must  have  been  ousted  or  disturbed 
in  the  possession  by  the  true  owner,  619. 

the  rule  in  Kentucky,  619. 

by  civil  law,  vendor's  obligation  of  warranty,  583. 

French  Code  on  this  subject,  583. 

there  is  in  America  an  implied  warranty  of  identity  of  kind,  619. 

what  is  meant  by  identity,  619. 

illustrations  of  the  rule,. 619,  620. 

that  the  use  of  a  certain  name  for  goods  is  a  warranty  that  the  goods  are  such, 
620. 

warranty  of  genuineness,  620. 

the  sale  of  commercial  paper  comes  under  this  head,  620. 

on  every  such  sale  the  vendor  impliedly  warrants,  — 

1.  That  the  signatures  to  the  paper  are  genuine  and  not  forged,  620. 
it  is  not  a  question  of  quality^  but  of  kind  or  spedes,  621. 

2.  That  the  signers  are  competent  to  contract,  and  not  minors,  married 

women,  &c.,  621. 

3.  But  not  ordinarily  that  they  are  pecuniarily  responsible  or  solyent,  for 

that  is  warranting  the  quality  of  the  article,  621. 
nor  that  it  is  not  tainted  with  usury,  and  so-  void  against  the  maker. 

621. 
there  is  no  doubt,  therefore,  that  the  article  delivered  must  correspond 
in  species  and  kind  with  that  sold,  621. 
Implird  of  Quality, 

in  sale  of  specific  chattel  already  existing,  and  inspected  by  the  buyer,  the 
rule  caoeat  emptor  admits  of  no  exception  by  implied  warranty  of  quality. 
583. 
if  no  words  of  quality  are  used,  it  is  clear  that  words  of  kind  or  species  do  not 

import  any  particular  quality  of  that  species,  621. 
examples  and  applications  of  this  rule,  621,  622. 

description  containing  adjectives  importing  some  particular  quality,  622. 
but  words  of  quality  may  be  so  positive  and  definite  as  to  be  words  of  positive 
affirmance,  622. 
Caveat  £mptor, 

rule  generally  adopted  in  America  save  in  South  Carolina,  623. 

a  sound  price  does  not  in  and  of  itself  import  a  sound  quality,  628. 

rule  has  many  exceptions,  628. 

cases  in  support  of  the  general  doctrine,  623-625. 

but  in  sales  by  sample  there  is  no  warranty  against  latent  defect  in  the  sample 

or  in  ,the  bulk,  625. 
this  applies  to  sellers  merely,  not  manufacturers,  625. 
Pennsylvania  has  a  modified  rule  on  the  subject,  625. 
warranty  of  quality  implied  in  sale  of  chattel  to  be  made  or  snppUedi  584. 
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sale  bj  sample  implieB  warranty  that  bulk  equals  sample,  586. 

all  sales  where  samples  are  shown  are  not  sales  ^hy  sample,"  586. 

examples  in  illustration  of  this,  586-594. 

sample  shown  by  manufacturer  deemed  to  be  free  from  secret  defects,  588. 

buyer's  rights  of  inspection  and  rejection  if  goods  not  equal  to  sample, 

588-594. 
buyer  not  bound  to  retttm  goods  when  inferior  to  sample,  592. 
average  sample,  594. 
to  constitute  a  sale  by  sample  it  must  appear  that  the  parties  contracted  solely 

in  reference  to  the  sample  exhibited,  625. 
both  must  mutually  understand  that  they  are  dealing  with  the  sample,  with 

an  understanding  that  the  bulk  is  like  it,  625. 
to  merely  show  a  portion  of  the  goods  does  not  necessarily  constitute  a  *'  sale 

by  sample,"  625. 
effect  of  custom  and  usage  on  such  sales,  626.     (See  Sales  bt  Sample.) 
warranty  of  quality  maybe  implied  from  usage,  595. 
in  sale  of  goods  by  description,  not  inspected  by  buyer,  there  is  an  implied 

warranty  of  quality  that  the  goods  are  salable  or  merchantable,  595,  626. 
meaning  of  '*  merchantable,"  626. 

in  such  sales  the  doctrine  of  caveat  emptor  does  not  apply,  626. 
k  «  in  merchantable  order,"  626. 

as  to  a  manufacturer,  the  rule,  626. 

warranty  does  not  extend  to  a  depreciation  of  quality  necessarily  resulting 

from  transit,  597. 
does  not  extend  to  the  packages  in  which  the  goods  are  contained,  597. 
extends  to  latent  defects,  598. 
as  to  fitness  for  a  particular  use,  626. 
if  made  known  to  the  seller,  and  buyer  relies  on  his  judgment  to  select,  there 

is  an  implied  warranty  that  article  furnished  is  reasonaUy  fit  and  suitable, 

598. 
more  obvious  where  seller  is  also  the  manufacturer,  627. 
various  examples  of  this  rule,  627. 
but  this  warranty  does  not  arise  where  buyer  selects  his  own  article  on  his 

own  judgment,  although  vendor,  not  being  a  manufacturer,  knows  it  is  in-* 

tended  for  a  particular  purpose,  628. 
purchaser  assumes  the  risk  thereby,  628. 
warranty  implied  from  usage,  628. 
such  usage  must  be  sufficiently  well  established  to  modify,  restrict,  or  enlarge 

such  warranties,  628. 
but  a  usage,  that  in  sales  by  sample  there  is  an  implied  warranty  against 

latent  defects,  is  invalid  and  illegal,  628. 
so  that  plain  words  of  representation  shall  be  undeiitood  as  a  warranty  is 

illegal,  629. 
in  sales  of  provisions,  629. 
some  of  the  earlier  cases  relying  on  words  of  Blackstone,  assert  that  it  is 

always  implied  in  a  sale  of  provisions  that  they  are  wholesome,  629. 
the  cases  in  America  on  this  point  reviewed,  629. 
^^'^  well  settled  that,  in  sales  of  animals  intended  for  food  between  dealen,  and 

not  for  immediate  consumption  by  the  buyer,  there  is  no  implied  warranty 
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of  soundness  or  fitness  for  food,  629. 
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at  least  doubtful  whether  there  be  any  warranty,  even  though  proTiBions  are 
sold  for  immediate  consumption  of  buyer,  unless  he  trusts  to  the  judgment 
or  selection  of  the  seller,  680. 

cases  of  sales  of  provisions,  599. 

implied  warranty  is  excluded  where  express  warranty  has  been  given,  601. 

warranty  not  implied  in  favor  of  a  third  person  no  party  to  the  contract,  608. 

existence  of  thing  sold  properly  a  condition,  not  an  implied  warranty,  604. 

is  there  an  implied  warranty  of  quality  in  sales  of  provisions  ?  604. 

submitted  that  there  is  not,  605. 

Sale  of  Food  and  Drugs  Act,  1875,  605. 

implied  warranty  £rom  marks  on  packages,  605. 

remedies  of  the  buyer  on  breach  of  warranty,  851  et  seq.,  864. 

(See  Rbmedibs  of  the  Butbb.) 
WEIGHING  AND  MEASURING, 

act  of,  its  effect  on  passing  the  property,  244. 

where  duty  on  vendor,  title  does  not  pass  until  it  is  done,  266. 

examples  of,  265. 

where  mode  agreed  upon  falls^  and  vendor  refuses  to  adopt  any  other,  865. 

where  contract  did  not  provide  manner  of,  266. 

where  whole  mass  is  delivered,  and  precise  quantity  not  known,  266. 

duty  of  party  affirming,  267.  « 

sale  to  be  for  cash,  and  paid  for  as  soon  as  weighed,  268. 
WHARFINGER, 

certificates  given  by,  not  documents  of  title,  764. 

has  no  implied  authority  to  accept  goods  for  purchaser,  765. 

warrant  of,  under  Legij  Quays  and  Sufferance  Wharves  Acts,  equivalent  to 
accepted  delivery  order,  762. 

transfer  of  warrant  of,  does  not  constitute  *' actual  receipt"  of  goods  nntii 
wharfinger  has  attorned  to  transferee,  144. 

must  agree  to  hold  goods,  as  consignee's  agent,  to  determine  trannt,  795. 
WHARVES,  . 

sufferance  wharves  in  London/  762. 
WORK  AND  LABOR.    (See  Statute  of  Frauds.) 

how  distinguished  from  a  contract  of  sale,  88-99,  100. 

distinction  between  give  rise  to  a  considerable  difference  of  opinion  in  Arner* 
ica,  100. 

the  Massachusetts  doctrine,  100. 

laws  of  the  various  states  on  the  subject,  100-104. 
WORTHLESS  BILLS,  697.    (See  Payment.) 
WRIT, 

effect  of  outstanding  writ  of  execution  on  the  sale  of  goods  by  the  owner,  10. 

notice  of,  outstanding  against  vendor,  10. 

tender  valid  before  issue  of,  670. 
WRITTEN  CONTRACT, 

presumed  to  contain  the  entire  agreement  of  the  parties,  to  the  exclusion  of 
previous  conversations  not  incorporated  into  it,  168,  200. 


